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REVISED CODES 


OF THE 


TERRITORY OF DAKOTA. 


POLITICAL CODE. 


CHAPTER I. 
SEAT OF GOVERNMENT. 


An Act to Establish a Political Code for the Territory of Dakota. 


§ 1. Seat of government located at Yankton. Be it 
enacted by the Legislative Assembly of the. Territory of Dakota: The seat 


of government is hereby located and established in the city of Yank- 
ton, in the county of Yankton. 


CHAPTER II. 
LEGISLATURE. 


§ 1. Members elected biennially for term of two 
years. The members of both branches of the legislative assembly 
shall be elected at the general election in 1878, and biennially there- 
after, and shall hold their respective offices for the term of two years. 


1 Since located at Bismarck, county of Burleigh, by the commissioners ap- 
pointed under an act approved March 8, 1583. See Appendix, c. 1. 
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818 POLITICAL CODE. 


E § 2. Sessions, when and where held. The regular ses- 
sion of the legislative assembly shall commence on the second Tues- 
day of January next ensuing the election of its members, and shall 
be held at the seat of government, unless the governor shall con- 
vene them at some other place in times of pestilence or public dan- 
ger. 


§ 3. Privilege of members. No member or officer of 
the council or house of representatives, while in actual attendance 
upon the duties of his office, shall be lable to arrest upon civil pro- 
cess. 


§ 4. Punishment by each house for offenses. Each 
house may punish as a contempt, by imprisonment, a breach of its 
privileges, or the privileges of its members, but only for one or more 
of the following offenses, to-wit: 1. Knowingly arresting a mem- 
ber or officer of the house, or procuring such member or officer to be 
arrested, in violation of his privileges from arrest. 2. That of dis- 

: , orderly conduct in the immediate view of the house, and directly 

i tending to interrupt its proceedings. 3. That of refusing to attend 
to be examined as a witness, either before the house or a committee, 
or before any person authorized to take testimony in legislative pro- 
ceedings. 4. That of giving or offering a bribe to a member, or of 
attempting, by menace or other corrupt means or device, directly or 
indirectly, to control or infiuence a member in giving his vote, or to 
prevent his giving the same; but the term of imprisonment which 
such house may impose for any contempt specified in this section, 
shall not extend beyond the same session of the legislature. 


§ 5. Contempt—misdemeanor. Every person who shall 
be guilty of any contempt specified in the preceding section shall 
also be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by imprisonment not exceeding six months, or by 
fine not exceeding five hundred dollars, or both such fine and impris- 
onment, at the discretion of the court. 
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§ 6. Administering oath to members and officers. 
The speaker of the house of representatives and the president of the 
council, the governor, or any of the justices of the supreme court are 
authorized to administer the oath of office to the members and officers 
of the respective houses. 


§ 7. Oath of members. The members shall be required to 
take and subscribe the following oath: 


You do solemnly swear that you will support the constitution of the United 
States and the organic act of the territory of Dakota, and that as a mem- 
ber of this house of representatives (or this council, as the case may be) you 
will not propose or assent to any bill, vote, or resolution which shall appear 
to you injurious to the people, nor do or consent to any act or thing whatever 
that shall have a tendency to lesson or abridge their rights and privileges, as 
declared by the constitution of the United States and the organic act of this 
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w 


territory, but will, in all things, conduct yourself as a faithful, honest repre- 
sentative and ‘guardian of the people, according to the best of your judgment 
and abilities. So help you God. 


~*~ 


§ 8: Committee may administer oath. Any member 
of the council or house of representatives, while acting as a commit-. 
tee of the house of which he is a member, shall have the authority 
to administer oaths to such persons as shall be examined before the 
committee of which he is a member. , 


§ 9. Contested seats. In case the right of any person to a: 
seat in either house of the legislative assembly shall be contested, 
the right of such person to a seat as aforesaid, shall be determined 
by the house in which he claims such seat as a member; and each 
house shall, in all cases, be the judge of the qualifications of its 

members. 


§ 10. Officers of respective houses. The officers of the 
respective houses shall consist of a president ‘of the council, who 
must be a member of that body; a speaker of the house, who must 
be a member of that body; and for each house one chief clerk, 
one assistant clerk, one engrossing clerk, one enrolling clerk, one 
sergeant-at-arms, one doorkeeper, one messenger, and one watch- 

, man. (See-Appendix, c. 2, *§§ 10a-10e.) z 


§ 11. Officers elected viva voce—oath. ‘The said officers 
shall be elected viva voce, by the members of each house, respectively, 
at such time, after the meeting of said house, as the members 
thereof shall see proper, and shall be required to take and subscribe 
the same oath as is provided for other civil officers; but neither 
house aea transact any business other than the election or appoint- 


ment of officers, until said officers are elected or appointed pro tem., 
on motion. 


§ 12. Chief clerks to keep journals, etc. It shall be the’ 
duty of the chief clerk of the council and the chief clerk of the house 
of representatives, to keep correct journals of the proceedings of +; 
their respective houses; to have the custody of all records, accounts, 
and other papers committed to them, and at the close of each Ses- 
sion of the legislative assembly, shall deposit for safe-keeping, in 
the office of the secretary of the territory, all books, bills, documents, 
resolutions, and papers in the possession of the legislature, correctly 
labeled, folded, and classified, and, generally, to perform such duties 
as shall be assigned them by their respective houses: provided, the 
journals of the two houses need not be deposited, as above- provided, 
until the expiration of forty days after the adjournment of the legis- 
lative assembly. 


+ 


§ 13. Chief clerks to prepare and index journals, 
etc. It shall be the duty of the chief clerk of the council.and the 
chief clerk of the house, at the close of each session, to prepare for 
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the press and superintend the publication of the journals of the pro- 
ceedings of their respective houses, and to affix an index thereto; 
and to transcribe into a book kept for that purpose, the documents 
accompanying the message of the governor, or by him sent to either 
house, other than those entered on the journal, or the documents re- 
ported to either branch of the legislative assembly by any public 
officer of the territory, in pursuance of law, for which service they 
shall be allowed such compensation as the legislature shall from time 
to time determine; but in no event to be less than their regular per 
diem, for the time actually employed in performing said labor; and 
the territorial auditor is hereby instructed, on presentation of a veri- 
fied account for not to exceed forty days, as provided in the preced- 
ing section, and of proof that the records have been computed as 
herein required, to draw his warrant on the territorial treasurer 
for the amount of such account. (As amended, Sess. Laws 1888, c. 
79.) 


§ 14. Chief clerks to make roll of members. It shall 
be the duty of the said chief clerks, at the opening of every session 
of the legislative assembly, to make a correct roll of the members of 
their houses, respectively, to whom certificates of election have been 
issued by the proper officers, which certificates shall be filed by said 
secretary and chief clerk. 


§ 15. Sessions called to order by chief clerks of last 
houses. In all cases the said chief clerks serving at the close of a 
session, shall remain in office until the organization of the next reg- 
ular session of the legislature, and at twelve o’clock, meridian, on the 


day appointed by law for the meeting of the legislative assembly, the ` 


said chief clerks, or, in the absence of either, then some member or 
other person appointed by the members present, shall call the mem- 
bers of their 1espective houses so enrolled to order, when the mem- 
bers may proceed to the election of the necessary officers. The term 
of office of all officers of the council and house of representatives shall 
expire with the close of the session at which they were elected, except 
the chief clerk of the council and the chief clerk of the house, for the 
purposes herein designated. 


§ 16. Compensation of officers — how certified. The 
compensation prescribed by law for the officers of the council shall 
be certified by the president thereof, and attested by the chief clerk; 
and the compensation that may be due to the officers of the house of 
representatives, shall be certified by the speaker thereof, and attested 
by the chief clerk, which said certificates, when made out as afore- 
said, shall be sufficient evidence to the secretary of the territory of 
each person's claim. 


§ 17. Either house may remove officers. It shall be 
compefent at any time, during a session of the legislative assembly, 
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for either house, by a vote of a majority, to remove from office any 
of the officers provided for in this chapter; but in case of the removal 
of any officer by either house, his place shall be supplied. by an elec- 
tion viva voce; and in all elections under the provisions of this chap- 
ter, for officers of either house of the legislative assembly, it shall 
require a majority of all the votes cast to determine a choice. 


“ CHAPTER III. 


THE STATUTES. 


$ 1. Secretary to procure printing of laws. The sec- 
retary of the territory shall procure the printing of one thousand 
copies of the general laws, and five hundred of the memorials, private 
laws, and resolutions, passed at each session of the legislative assem- 
bly, and have the same separately bound, as follows: Of the general 
laws, five hundred copies in law sheep; two hundred and fifty copies 
in half binding, with leather backs and corners; and the remaining 
two hundred and fifty copies, and the memorials, private laws, and 
resolutions, in durable pamphlet form; and they shall all be prefaced 
by a table of.contents, and shall contain a full and correct index. 

See Political Code, c. 43. f . 

§ 2. Secretary to arrange and correct laws. In ar- 
ranging the laws, memorials, and resolutions for publication, the sec- 
retary aforesaid is hereby authorized to make such corrections in the 
orthography, grammatical construction, and punctuation of the same, 
as in his judgment shall be deemed essential: provided, that when 
any words or clauses shall be inserted, the same shall be inclosed in 
brackets. f 


§ 3. Distribution of laws. The secretaryaforesaid is hereby 
authorized to distribute the laws, after they shall have been printed 
and bound, in the manner hereinafter specified. 


§ 4. To whom and how distributed. The following 
named officers of this territory, and of the counties therein, and none 
others, shall be entitled to receive, without cost to the person holding 
such office, one copy each of the printed volumes of the session laws 
hereafter published, enacted by the legislative assembly of this terri- 
tory, to-wit: The chief justice of the supreme court of the district 
of Dakota; each associate justice of said supreme court; each clerk 
of the district court; the United States attorney for the district 
of Dakota; the United States marshal for the district of Dakota; 
each United States commissioner appointed by any judge of this 
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territory; the governor of the territory; the secretary of the ter- 
ritory; the auditor; the treasurer; the superintendent of public in- 
struction; the librarian of the historical society of Dakota territory; 
each district attorney; each judge of the probate court; each sheriff ; 
each register of deeds; each county treasurer; each justice of the 
peace; each coroner; each county superintendent of public schools; 
each assessor; each member of the board of county commissioners; 
each chairman of the board of supervisors of any civil township in 
this territory; each township clerk; and one copy to each library as- 
sociation organized for the benefit of the public in any county or town 
in this territory; each township treasurer; and one to each member 
and officer of the legislative assembly of the session of which he was 
a member or officer; one copy to the board of trustees of the Da- 
kota hospital for the insane, and one copy to the trustees of the Da- 
kota penitentiary. (As amended, Sess. Laws 1879, c. 87; and 1881, 
c. 90.) (See Appendix, c. 3, *§ 4a.) 


§ 5. Copies to certain officers of United States. It 
is hereby made the duty of the secretary of this territory, whenever 
any volumes of the laws of this territory shall come into his hands, 
to transmit to each federal and territorial officer and United States 
commissioner, clerks of the United States district and supreme court, 
and each district attorney, one volume of such laws, prepaying the 
postage thereon if sent by mail; and the said secretary shall state an 
account of his disbursements for postage or carriage of such volumes 
so sent by him to the auditor of the territory, who is hereby author- 
ized to audit the same, if, in his judgment, it be just and correct; 
and, when so audited, the treasurer of the territory is authorized to 
pay the same out of any money in his hands not otherwise appropri- 
ated. 


§ 6. County officers—how supplied. The county clerks 
of the several counties of this territory shall, on the first Monday of 
February next succeeding the time when any session of the legisla- 
tive assembly shall be held, make a requisition upon the secretary of 
the territory for as many copies of the laws of said session as may be 
required to supply one copy to each county, district, or township of- 
fice entitled to the same, and shall forward said requisition to said 
secretary, who shall thereupon, or as soon thereafter as he shall re- 
ceive the said volumes of laws, forward the number of copies called 
for by said requisition, to said clerk, either by express or in any other 
secure manner, the charges of said carriage to be borne by the county 
receiving such laws. The county clerk, upon receiving the laws, 
shall distribute them to the several officers entitled by law to the 
same, taking, in every instance, the official receřpt of the officer to 
whom they are delivered, said receipt to describe the date of the vol- 
ume so delivered, and to be thereafter filed in the office of said county 
clerk. 
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$7. Officers to deliver laws to successors. That when- 
ever any person shall be elected to fill any of the county, town, or 
district offices mentioned in section one of this act, it shall be such 
person’s duty, before taking possession of the said office, to procure 
from the county clerk of their county a copy-of the receipt filed with 
said clerk by the outgoing officer for any volumes of the laws of this 
territory, which copy of said receipt the person so elected shall ex- 
hibit to his predecessor in office at the time when he shall assume the 
duties of his office, and shall require from his predecessor all the vol- 
umes of laws which he may have received, as shown by the receipt 
on file with the county clerk; and it shall be the duty of the said of- 
ficer, after having received from his predecessor the volumes of laws 
as heretofore specified, to maké out duplicate receipts of the same, 
one of said receipts to be given to his predecessor in office, and the 
other to be forthwith transmitted to the county clerk of the county, 
who is hereby required to file the same in his office. 


§ 8. Offense for failure to deliver statutes to succes- 
sor. In case any person holding an office in this territory, or in 
any county, township, or district thereof, shall, upon relinquishing 
said office to his successor, fail or refuse to deliver over to his suc- 
cessor in Office all the volumes of laws that have come into his pos- 
session by virtue of holding such office, such person so failing or 
refusing shall be liable, upon conviction, to a fine of fifty dollars, or 
to imprisonment in the county jail not exceeding twenty days; and 
it is hereby made the duty of the person succeeding to the office of 
such delinquent to file complaint against him before a justice of the 
peace: provided, that in case the person so failing or refusing to de- 
liver said volumes of law can show, to the satisfaction of the justice, 
that said volumes have been destroyed or stolen in a manner for 
which the said delinquent person should not be held responsible, then 
and in that case no penalty shall be imposed. 


§ 9. Lost volumes of statutes—how supplied. When- 
ever any county, township, or precinct officer, entitled to a copy of 
the laws of this territory, shall, through the neglect or refusal of his 
predecessor in office to turn such laws over to him, or through loss 
occasioned by fire, theft, or other cause for which said person cannot 
be held responsible, be without such laws, such person is hereby au- 
thorized to make a written requisition upon the county clerk of his 
county for such volumes of laws as may be required; and the said 
clerk is authorized to proceed in the manner hereinbefore provided 
for the general distribution to supply the said requisition: provided, 
that the secretary shall be authorized to charge the county from 
which such requisition is made, the cost, with ten per cent. added, 
for each and every additional volume so furnished, which said amount 
shall be allowed by the board of commissioners of said county, and 
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paid over to the secretary, in cash, who shall, in turn, pay the same 
to the territorial treasurer, taking his official receipt therefor. 


§ 10. Secretary to sell statutes. The secretary of the ter- 
ritory shall sell, to any party applying therefor, the volumes of laws 
of this territory, for the cost, and ten per cent. added, per volume, 
and pay over to the territorial treasurer all sums so received, taking 
the official receipt of said treasurer therefor. 


§ 11. Copies of laws for territorial library. Ten vol- 
umes of the laws of Dakota, passed by each legislative assembly, shall 
be placed in the territorial library by the secretary of the territory, 
and shall be kept therein for the use of any person visiting said. 
library, but shall not be loaned or otherwise disposed of. 


CHAPTER IV. 
TERRITORIAL SEAL. 


§ 1. Great seal of the territory. The following described 
seal is hereby declared to be, and is hereby constituted, the great 
seal of Dakota territory, to-wit: A tree in the open field, the trunk 
of which is surrounded by a bundle of rods, bound with three bands; 
on the right, plow, anvil, sledge, rake, and fork; on the left, bow, 
crossed with three arrows, Indian on horseback, pursuing a buffalo 
towards the setting sun; foliage of the tree arched by half circle of 
thirteen stars, surrounded by the motto: “Liberty and Union, one 
and inseparable, now and forever;” the words “Great Seal” at the 
top, and at the bottom, “Dakota Territory;” on the left, “March 
2;” on the right, “1861.” Seal two inches and a half in diameter. 


CHAPTER V. 
QUALIFICATIONS FOR OFFICE. 


§ 1. Civil officers to qualify. Except as otherwise spe- 
cially provided, all civil officers shall qualify substantially 1 in manner 
and form as herein set forth. 


§ 2. Certain officerstogive bond. All civil officers, elected 
by the people, or appointed by the governor or legislative assembly, 
or by any other authority provided by law, except the superintendent 
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of public instruction, the territorial superintendent, and all members 
of the bureau of immigration, stenographers, county commissioners, 
county surveyors, county superintendent of public schools, county 
clerks, the officers of the council and house of the legislative assem- 
bly, but including township treasurers, clerks, justices of the peace, 
and constables, shall, before entering upon duty, give bond, condi- 
tioned that they will faithfully and impartially discharge the duties 
of their office, (naming it fully,) and render a true account of all 
moneys, credits, accounts, and property of any kind that shall come 
into their hands as such officer, and pay over and deliver the same 
according to law. 


§ 3. Oath of office on back of bond. Every civil off- 
cer who is required to give bond shall take and subscribe on the bagk 
of his bond, or a paper. attached thereto, to be certified by the officer 
' administering it, an oath that he will support the constitution of the 
United States, and the act organizing this territory, and that he will 
faithfully and impartially, to the best of his knowledge and ability, 
perform all the duties of his office, (naming it fully,) as provided by 
the condition of his bond, written within. 


§ 4. Oath on back of commission. All other civil officers 
are required to take and subscribe, on the back of their appointment, 
commission, or certificate of election, an oath to support the consti- 
tution of the United States, and the act organizing this territory, and 
to faithfully and impartially perform all the duties of their office 
(naming it fully) to the best of their knowledge and ability. 


§ 5. Bonds—how approved. The bonds of all territorial 
and district officers shall be given to the territory, shall be approved 
by the governor or one of the justices of the supreme court of the ter- 
ritory, and shall, together with the oaths of all other such officers, be 
filed in the office of the secretary of the territory. The bonds of all 
county, township, and precinct officers shall be given to the county; 
those of all county and precinct officers under the county shall be 
approved by the board of county commissioners, and shall, together 
with the oaths of office of all other such officers, be filed with the 
county clerk, except the bond and oath of the register of deeds, which 
shall be filed with the clerk of the district court for the county or ju- 
dicial subdivision. The bonds of township officers shall be approved 
by the chairman of the board of supervisors of the township, and 
shall be filed in the office of the clerk of the district court for the 
county or judicial subdivision; and the oaths of all other township 
officers shall be filed in the office of the township clerk. 


§ 6. Bonds of territorial and county cfficers. The bond 
of the territorial auditor shall be in the penal sum of two thousand 
dollars ; of the territorial treasurer, in the penal sum of twenty thou- 
sand dollars; of the clerk of the district court, in the penal sum of 
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one thousand dollars; of the district attorney, in the penal sum of 
one thousand dollars; of notaries public, in the penal sum of one 
thousand dollars. The bonds of the county register of deeds, judges 
of the probate court, sheriffs, coroners, treasurers, and all assessors, 
justices of the peace, and constables, whether of the county or any 
township therein, and all township treasurers, shall each be in a 
penal sum to be fixed by the board of county commissioners; but 
that of the county treasurer shall not be in a less penal sum than 
four thousand dollars, except when the total amount of taxes to be by 
him collected in any year is less than two thousand dollars, then in 
double the amount; of taxes to be collected: provided, that in no 
case shall the bond of said county treasurer be less than one thou- 
sand dollars. Those of justices of the peace shall not be in a less 
penal sum than three hundred dollars each, and those of constables. 
shall not be in a less penal sum than two hundred dollars each; and 
the penalty of the bond shall be uniform within the county for all 
officers of each class where there is more than one of a class. (As 
amended, Sess. Laws 1879, c. 6.) 


§ 7. Number of sureties to bond. Every official bond 
shall be given with at least two sureties, and the bond of the territorial 
treasurer shall have at least four sureties, and that of the county 
treasurer at least three sureties. 


§ 8. Approval of bond. The approval shall in all éases be 
indorsed upon the bond and signed by the officer approving, or by the 
chairman of the board of county commissioners; but in case the board 
of county commissioners or the chairman of the township board of 
supervisors should decide a bond presented to them to be insufficient, 
a reasonable time, not to exceed five days, shall be allowed the officer 
to supply a sufficient bond, and either board may take three days to 
consider the approval of any bond. If either board refuse or neglect 
to approve the bond of any county officer or township officer elect, he 
may present the same to the judge of the district court and serve 
notice thereof upon the board; and due proof of such service being 
made tothe judge at the time therein named, he shall, unless good cause 
for delay appear, proceed to hear and to determine the sufficiency of 
the bond, and may approve the same, and such approval shall be in 
all respects valid. 


§ 9. When regular term of office begins. Except when 
otherwise specially ~provided, the regular term of office for all county, 
township, and précinct officers, when elected for a full term, shall 
zommence on the first Monday of January next succeeding their elec- 
sion; but if the office to which he was elected be vacant at the time 
of election, even if he was not elected to fill a vacancy, he shall forth- 
with qualify and enter upon the duties of his office. 
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§ 10. When officers shall qualify. Except where other- 
wise specially provided, all territorial, district, county, township, and 
precinct officers shall qualify and enter upon the duties of their office 
on the first Monday of January succeeding their election, or within 
ten days thereafter. 


§ 11. Office vacant, when. If any person elected to- any 
office mentioned in the ‘preceding section shall fail to qualify and en- 
ter upon the duties of such office within the time fixed by law, such 
office shall be deemed vacant, and shall be filled by appointment by 
the authority provided by law to fill such vacancy: provided, however, 
that if there is a contest for such office, or if the person elected to such 
office is prevented or obstructed in any manner from entering upon 
the duties of such office, the time prescribed in which he shall qualify 
and enter upon the duties of his office shall not govern, and he shall 
be allowed twenty days after the day of such decision, or the termi- 
nation of such preventing or obstructing cause, in which to qualify. 


§ 12. Bonds construed to cover duties. The bonds and 
oaths of all civil officers shall be construed to cover duties required 
by law subsequent to giving them; and no official bond shall be void 
for want of compliance with the statute, but it shall be valid in law 
for the matter contained therein. i 


§ 13. Re-elected incumbent to account before quali- 
fying. When the incumbent of any office is re-elected, he shall 
qualify as above required; but his bond shall not be approved until 
he has produced and fully accounted for all public funds and property 
in his control under color of his office during the expiring term, to 
the person or authority to whom he shall account, and the fact and 
date of such satisfactory exhibit shall be indorsed upon the new bond 
before its approval. 


§ 14. All officers must deliver public property ‘to 
successor. Every officer elected or appointed under the lays of 
the territory, on going out of office at the expiration of his term thereof, 
shall deliver to his successor in office all public moneys, books, rec- 
ords, accounts, papers, and documents in his possession belonging or 
appertaining to such office. 


CHAPTER VI. 
DEPUTIES. 


_§ 1. Certain officers may appoint a deputy. The ter- 
ritorial auditor, treasurer, and superintendent of public instruc- 
tion, the county treasurer, sheriff, register of deeds, surveyor, clerk 
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of the district court, and assessor may each appoint a deputy, for 
whose acts as such he shall be responsible; and each officer required 
to give bond may require a bond from his deputy in a penal sum not 
greater than half the penal sum of his own bond, and such bond 
may be retained by the officer for his own protection; and the ap- 
pointment must be in writing, and shall be revocable in writing 
at the pleasure of the principal, and all such appointments and rev- 
ocations shall be filed as and where required for the bond and oath 
of the principal. 


§ 2. Who may appoint additional deputies. The 
county assessor may appoint a deputy in each government township, 
or any number of deputies; and the sheriff may appoint such num- 
ber of deputies as he may deem necessary; and the district attorney 
may appoint a deputy in each organized county in which a district 
court is, or may be, directed to be held. 


$ 3. Oath of deputy. Each deputy shall take and subscribe 
the same oath as his principal, (naming his deputyship,) which shall 
be indorsed upon and filed with his certificate of appointment. 


§ 4. Certain deputies forbidden. No territorial officer 
can appoint as his deputy any other territorial or any district officer, 
nor can a territorial treasurer appoint as his deputy any county 
treasurer, judge of the probate court, register of deeds, sheriff, or 
county commissioner; nor can either the clerk of the district court, 
the register of deeds, or sheriff appoint as his deputy either of the 
others, or their deputies. 


CHAPTER VII. 
TERRITORIAL AUDITOR. 


§ 1. Governor to appoint auditor—office at capital. 
There shall be nominated by the governor, and by and with the con- 
sent of the council shall be appointed, a territorial auditor, who shall 
hold his office for the term of two years, and until his successor is ap- 
pointed and a He shall keep-his office at the capital of the 
territory. 


§ 2. All aeceuiits to be audited. All accounts and claims 
against the territory, which shail be by law directed to be paid out 
of the treasury thereof, shall be presented to the auditor, who shall 
examine and adjust the same, and for the sums which shall be found 
due from the territory shall issue warrants payable at the territorial 
treasury, which shall be numbered consecutively, and each shall spec- 
ify the date of its issue and the name of the person to whom payable; 
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and the number, date of issue, and name of the person to whom pay- 
able, of each warrant, and corresponding theretc shall be entered upon 
a stab tor each warrant separately, and these stubs shall be carefully 
preserved by the auditor in his office. 


§ 3. Fractional warrants authorized. When the amount - 
due from the territory to any one person is ascertained and adjusted, 
the auditor, if requested, shall divide the sum into amounts of from 
one to twenty dollars, to suit the convenience of the person entitled 
thereto, and shall issue warrants for the several amounts separately, 
into which the sum shall be so divided, and equal to the whole amount 
thereof; and any warrant already issued that may be returned by the 
holder thereof to the auditor he may cancel, and issue in lieu thereof 
small warrants, as herein provided, equal in the aggregate to the face 
value of the warrants canceled. 


§ 4. Redemption of warrants. For the redemption of all 
warrants issued in conformity with the provisions of this chapter, the 
credit of the territory is hereby pledged. 


§ 5. Warrants to be numbered. The auditor shall enter 
in progressive order, in a book or books to be provided by him for that 
purpose, the number of each warrant by him issued, the amount 
thereof, the date of its issue, and the name of the person to whom 
issued, and the fund on which said warrant is drawn. 


§ 6. Method of auditor’s accounts. The auditor shall 
make and keep in his office, in suitable books, to be procured at the 
expense of the territory, fair and accurate accounts showing the debits 
and credits of each separate fund, or appropriation, by giving such 
funds credit for the full amount appropriated by law, and by charg- 
ing to such funds severally the amounts drawn against them from 
time to time; and he shall also keep records of all such public ac- 
counts and other documents as have been or may be by law made re- 
turnable to his office, and shall keep a file in progressive order of all 
receipts and warrants returned as redeemed -from the territorial 
treasurer, and other vouchers relative to the business of his office. 


$ 7%. Biennial report of auditor. The auditor shall submit 
a biennial report to the governor of the territory on or before the fif- 
teenth day of December preceding each regular session of the legis- 
lative assembly, which report shall show for the preceding fiscal 
term, ending on the thirtieth day of November: 

1. A statement of date, number, and amount of each warrant, the 
person in whose favor, and on what fund each warrant was drawn. 

2. The total amount of warrants redeemed and tenine to him by 
the territorial treasurer. 

3. A statement of the accounts of the several funds wd appropri- 
ations, which shall show the sums appropriated for each fund, the 
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amount of warrants on each fund, and the unexpended balances of 
the same. 

4. Such remarks on the finances of the territory as he shall deem 
proper, which report shall be transmitted by the governor to the leg- 
islative assembly. f 


$ 8. Auditor to transmit to treasurer statement of 
assessments. The auditor shall transmit to the territorial treas- 
urer a statement of the assessments of each county of the territory 
as soon as practicable after the abstracts of such statements shall be 
received from the county clerks of the several counties. 


§ 9. Legislative inspection of books. Whenever required, 
he shall submit his books, accounts, and vouchers to the inspection of 
the legislative assembly, or any committee thereof, appointed for. 
that purpose. 


§ 10. List of lands becoming taxable. He shall trans- 
mit to the register of deeds of each county, on or before the first day 
of March in each year, a list of lands within such county which shall 
have become subject to taxation within the preceding year, agreeable 
to the information by him received from the land office or offices in 
the territory. 


§ 11. Transmit forms and instruction to county 
clerks. He shall, from time to time, prepare and transmit to the 
county clerk of each county such general forms and instructions, in 
conformity with the laws in force, as, in his opinion, may be neces- 
sary to secure uniformity in assessing, charging, and collecting and 
accounting for the public revenue; and assessors and treasurers shall 
observe such forms and instructions. 


§ 12. May remit tax penalties. The auditor is hereby 
authorized to remit any penalty for the non-payment of taxes when 
satisfied that the same is improperly charged, or that such penalty 
occurred in consequence of the negligence or error of any officer re- 
quired to do any duty relative to the levy and collection of such taxes ; 
and may from time to time correct all errors which he shall discover 
in the duplicate of taxes assessed in any county. 


§ 18. Statement of railroad assessments. The auditor 
shall, on or before the first Monday in September in each year, trans- 
mit to the territorial treasurer a statement of the assessments made 
by him on the returns of the property of any railroad or other cor- 
poration required by law to make such returns, and on which the 
taxes cannot be properly levied and collected by any organized county, 
or on which it becomes the duty of the territorial treasurer to levy 
and collect the taxes. 


§ 14. Certain expenses paid out of contingent fund. 
The expense of procuring books, directed by this act to be procured, 
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and the copies of entries, surveys, and other documents from the 
land-offices, and all other contingent expenses of his office, shall be 
paid by the auditor out of the contingent fund appropriated for the 
use of said office. 


§ 15. Proceedings on default of officers to pay over 
revenue.: If any officer concerned in the collection of the terri- 
torial revenue shall fail to collect, to make proper return, to make 
settlement, or to pay over all the moneys by him received and be- 
longing to the térritory at the time and in the manner required by 
law, the auditor of the territory shall, after the expiration of fifteen 
days next after the expiration of the time within which such are by 
law required to be performed, transmit to the county-clerk of the 
proper county a statement of the sum claimed by the territory from 
such delinquent officer, with directions for such county clerk to pro- 
ceed against such delinquent officer and his securities in the manner 
prescribed by law: provided, that when the auditor of the territory 
shall be satisfied that such default results from some inevitable ac- 
cident, and not from the negligence of such officer, he may, at his 
discretion, postpone the instructions for bringing suit for any time 
not exceeding sixty days. 

See chapter 28, § 95. 


§ 16. May administer certain oaths. The auditor is 
authorized to administer an oath to accountants and witnesses, in 
support of the justice of such accounts as may be exhibited to him 
for liquidation, and to certify the same accordingly. 


CHAPTER VIII. 
TERRITORIAL TREASURER. 


§ 1. Territorial treasurer appointed by governor. 
There shall be nominated by the governor, and by and with the con- 
sent of the council shall be appointed, a territorial treasurer, who 
shall hold his office for the term of two years, and until his successor 
is appointed and qualified. 


§ 2. Charge and payment of public funds. He shall 
have charge of and safely keep all public moneys which shall be paid 
into the territorial treasury, and pay out the same as directed by law, 
and perform all such other duties as now are, or may hereafter be, . 
required of him by law. 


§ 3. Accounts of receipts and payments. He shall keep 
an accurate account of the receipts and disbursements of the treas- 
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- ury, in books provided for that purpose at the expense of the terri- 
tory, in which he shall specify the names of persons from whom re- 
ceived, to whom paid, on what account the same is received or paid 
out, and the time of such receipt or payment. 


§ 4. Account with each county. He shall also keep an ac- 
count with each organized county of the territory, in which each 
county shall be charged with the amount of the tax levied, according 
to the statements of assessment and levy transmitted to him by the 
territorial auditor, and credited by the amounts received from the 
county treasurer of such counties. 


§ 5. Warrants receivable for public dues. He shall re- 
ceive in payment for public dues the warrants drawn by the auditor 
of the territory, in conformity with law, or redeem the same, if there 
be money in the treasury appropriated for that purpose, and on re- 
deeming such warrant, or receiving the same in payment, he shall 
cause the person presenting such warrant to indorse the same; and 
the treasurer shall write on the face of the same “redeemed;” and 
shall enter in his book, in separate columns, the number of such war- 
rant, its date, amount, and the name of the person to whom payable, 
the date of payment, and the amount of interest, if any, paid thereon. 


§ 6. Indorsements of warrants not paid. When any 
warrant shall be presented to the treasurer for redemption, and there 
shall be no funds in the treasury appropriated for that purpose, the 
treasurer of the territory shall indorse thereon the date of its pres- 
entation, with his signature thereto, and whenever there shall be 
funds in the treasury for the redemption of warrants so presented 
and indorsed, the treasurer shall give notice of the fact in some news- 
t paper published at the seat of government, and at the expiration of 
; thirty days after the date of such notice, the interest on such warrant 
shall cease. 


Interest 10 per cent. on warrants presented and not paid. See Appendix, 
c. 28, *§ 91b. 


§ 7. Redeemed warrants returned to auditor. He 
shall, on the last day of March, June, September, and November, 
deposit in the office of the auditor of the territory all warrants by him 
redeemed or received in payment at the treasury, and take the au- 
ditor’s receipt therefor. 


§ 8. Biennial report to governor. He shall submit to 
the governor, on or before the fifteenth day of December preceding 
each regular session of the legislative assembly, a report containing 
a full and true exhibit of the state of the public accounts and funds, 
the amount by him received, he amount paid out during the pre- 
ceding fiscal term, ending on the thirtieth day of November, and the 
balance remaining in the treasury, together with an exhibit of the 
several organized counties, as provided in section four of this chapter, 
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which report shall by the governor be transmitted to the legislative 
assembly. 


§ 9. Legislative inspection of accounts. He shall, as 
often as required, submit his books, accounts, vouchers, and the funds 
in the treasury to the inspection of either branch of the legislative 
assembly, or any committee thereof appointed for that purpose. 


§ 10. Must not purchase warrants or accounts. He 
shall in no case purchase or receive any warrant redeemable at the 
treasury, or any audited account, at a less value than is expressed 
therein; nor shall he receive any fee or reward, aside from his an- 
nual salary, for transacting any business connected with the duties 
of his office. 


§ 11. Treasurer to assess and collect certain rail- 
road taxes. He shall assess upon and collect the territorial tax 
from all railroads where the same pass through any unorganized 
county, or where, for any cause, the said tax shall not have been as- 
sessed and collected on any railroad; and such tax may be assessed 
and collected at any time from the first day of January to the thirty- 
first day of December; and shall receive for his services five per 
centum of such taxes so assessed and collected, and shall transmit to 
the county treasurer of any county in which such tax shall have been 
collected a statement of the amount of such tax, which shall be sub- 
ject to the order of the said county treasurer. 

See Appendix, c. 28, *§§ 19a-19g. 

§ 12. Responsibility for delinquencies. If, in any in- 
stance, the treasurer shall neglect to call to account any delinquents, 
whereby the public revenue may suffer loss, he shall be held and 
deemed accountable for the sums due by such delinquents, to all in- 
tents and purposes the same as if the funds had actually been paid 
into his office. 


CHAPTER IX. 
TERRITORIAL LIBRARY. 


§ 1. Secretary’s custody of library. The territorial 
library, including statutes, reports, documents, and miscellaneous 
books of every nature and description belonging to said library, is 
hereby placed in the care and custody of the secretary of the terri- 
tory, whose duty it shall be to provide a room for said library, and 
keep the same open at all reasonable hours for the benefit of the 
public; to label /and arrange the books in a convenient manner; to 
collect in all books now out; and to let no book go out without first 
taking the receipt of the person to whom such book is delivered. 
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§ 2. Appropriation for same. There is hereby appropri- 
ated the sum of two hundred and fifty dollars annually out of the 
territorial treasury, to be paid out of any money not otherwise ap- 
propriated, to the secretary of the territory, to be disbursed by him 
for the care and custody of said library and for rent of room. 


§ 3. Auditing of accounts. It shall be the duty of the 
territorial auditor to audit all accounts presented to him by the sec- 
retary of the territory, when properly verified, and draw his warrants 
on the territorial treasurer for the same, for all money paid out by 
the secretary, as express charges or freight, on books donated and 
sent to the territorial library from abroad. 


CHAPTER X. 
TERMS OF SUPREME COURT. 


§ 1. Two terms annually at Yankton. There shall be 
held, at Yankton, two terms annually of the supreme court, com- 
mencing the second Tuesday of May and the first Tuesday of Octo- 
ber. (As amended, Sess. Laws 1879, c. 54.) 


Code Civ. Proc. § 26; Code Crim. Proc. *§ 482a. 
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CHAPTER XI. 
ASSIGNMENT OF JUDGES OF SUPREME COURT. 


§ 1. Assignment of judges. The justices of the supreme 
court are assigned as follows: 

1. The Honorable G. G. Bennett, associate justice, and his suc- 
cessors in office, to the first judicial district. 

2. The Honorable P. C. Shannon, chief justice, and his success- 
ors in Office, to the second judicial district. 

3. The Honorable A. H. Barnes, associate justice, and his suc- 
cessors in office, to the third judicial district. 


§ 2. Justices hold court in any district. The justices 
of the supreme court may also, at their pleastire, hold terms of court 
in any of the several judicial districts, other than those to which they 
are herein assigned. 


§ 3. Duty of justices to hold court in other dis- 
tricts. It is hereby made the duty of the several judges, when not 
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otherwise officially engaged, to hold terms of court in districts other 
than those to which they are assigned, and to hear and determine all 
matters at chambers from such other districts, when the judge of 
such other district shall be, from any cause whatever, unable to act; 
or in case of temporary vacancy. > 


CHAPTER XII. 


BOUNDARIES OF JUDICIAL DISTRICTS. 
(See Appendix, ce. 12, 13.) 

$ 1. Boundaries of judicial districts — contingent 
change. The territory is divided into three judicial districts, as 
follows : - 

1. The counties of Clay, Union, Lincoln, Minnehaha, McCook, 
Moody, Lake, Brookings, Wood, Duel, Hamlin, Clark, Grant, Greeley, 
and Stone, and the Sisseton and Wahpeton Indian reservations, con- 
stitute the first district. 

2. All that portion bounded and described as follows, viz.: Com- 
mencing at the north-east corner of the Sisseton and Wahpeton In- 
dian reservation; thence along the north line of said reservation to 
the north-west corner thereof; then southerly along the western 
boundary of said reservation to its intersection with the forty-sixth 
parallel of north latitude; thence west along said parallel to the right 
bank of the Missouri river at low-water mark; thence down along 
said right bank at low-water mark to the mouth of Grand river; thence 
up the center of the main channel of Grand river to the mouth of Ree 
river; thence up the main channel of Ree river to its point of inter- 
section with the one hundred and third meridian of west longitude; 
thence due west to the Little Missouri river; thence up the main 
channel of the Little Missouri river to the western boundary of the 
territory; thence north along the western boundary of the territory 
to the northern boundary thereof; thence east along the northern 
boundary of said territory to the north-east corner of said territory; 
thence southerly along the eastern boundary of said territory to the 
place of beginning,—constitutes the third district. 

3. All that portion of the territory not embraced within the bounds 
of the first and third districts, as herein defined, constitutes the sec- 
ond district: provided, however, that if the congress of the United 
States shall ratify the agreement with the Sioux Indians, ceding the 
Black Hills, then, and immediately thereafter, the judicial districts 
of. this territory shall be as follows, and the courts of the said dis- 
tricts shall be held as herein provided: 

1. All that portion of the territory of Dakota west of the right bank 
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of the Missouri river at low-water mark, and south of. the forty-sixth 
parallel of latitude, except the counties of Todd, Gregory, Lyman, 
and Presho, and so much of Boreman county as lies south of Grand 
river, shall constitute the first judicial district. 

2: All that portion of this territory north of the forty-sixth par- 
allel of latitude, and so much of Boreman county as lies north of 
Grand river, shall constitute the third judicial district. 

3. All that portion of this territory not embraced in the first or 
third judicial districts, shall constitute the second judicial district. 

4. The district court in and for the third judicial district shall be 
held at Bismarck, in the county of Burleigh, on the third Tuesday of 
April and the second Tuesday of October in each year; and the dis- 
trict court within and for the first judicial district shall be held at 
the county seat of Pennington county, on the fourth Tuesday of May 
and the second Tuesday of September in each year; and the district 
court in and for the second judicial district shall be held at Yankton, 
in the county of Yankton, on the second Tuesday of March and No- 
vember of each year. 


§ 2. Certain courts have United States jurisdiction. 
The district courts in and for the counties of Clay, Yankton, and Cass 
shall have and exercise the powers and jurisdiction appertaining to 
the district and circuit courts of the United States in and for the 
several judicial districts in which they are respectively located. 

See Appendix, cc. 12, 13; also, Political Code, e. 46. 


CHAPTER XIII. 


SUBDIVISION OF JUDICIAL DISTRICTS. 
(See Appendix, cc. 12, 18,) 

§ 1. First district subdivided. The first judicial district is 
subdivided as follows: 

1. The county of Clay constitutes one subdivision, and the district 
court shall be held therein on the first Tuesdays of February and 
November. 

2. Fhe county of Union constitutes one subdivision, and the dis- 
trict court shall be held therein on the first Tuesday of June and the 
first Tuesday of December; and, in addition thereto, special terms 
shall be held therein on the second Tuesdays of March and August. 

3. The county of Lincoln constitutes one subdivision, and the dis- 
trict court shall be held therein on the first Tuesdays of April and 
October: provided, however, that no April terms shall be held therein 
except upon the request of the board of commissioners for said county. 

4. The counties of Minnehaha and Lake constitute one subdivis- 
ion, and the district court shall be held therein on the third Tuesday 
of May, in each year, at the county seat of Minnehaha county, and 
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the county of Lake shall furnish a proportionate share of the jury- 
men for said court, and pay the same, but shall pay no other ex- 
pense of said court unless there shall be at any term of said court 
business in said court from said county of Lake, in which event said 
county of Lake shall pay her proportionate share of the expenses of 
said court as provided by this act. 

5. The remainder of the first,judicial district not included within 
the preceding subdivisions constitute one subdivision, and the district 
court shall be held therein on the first Tuesday of May, at the county 
seat of Moody county: provided, however, that such term shall not be 
held except upon the order of the judge thereof. 


§ 2. Second district subdivided. The se¢ond judicial dis- 
trict is subdivided as follows: 

1. The county of Bon Homme constitutes one subdivision, and 
the district court shall be held therein on the third Tuesdays of March 
and September. 

2. The county of Turner constitutes one subdivision, and the dis- 
trict court shall be held therein on the first Tuesday of June. 

8. The counties of Hutchinson, Armstrong, Hanson and Davison 
constitute one subdivision, and one term of the district court shall 
be held therein each year, at such time and place as the judge shall 
appoint. 

"i The county of Yankton, and all other portions of said second 
judicial district not included in any of the preceding subdivisions, 
constitute óne subdivision, and the district court shall be held therein 
_ at the county seat of Yankton county'on the second Tuesdays of April 

and October; and, in addition thereto, special terms shall be held at 
said county seat on the first Mondays of J anuary, March, May, July, 
September, and November. 


See Appendix, ce. 12, 18. 


§ 8. Third district subdivided. The third judicial district 
is subdivided as follows: 

1. The counties of Cass, Stutsman, Richland, Ransom, Lamoure, 
Traill, Grand Forks, Pembina, Barnes, Foster, Ramsey, Cavalier, Gin- 
gras, French, and Rolette constitute one subdivision, and the district 
court shall be held therein, at the county seat of Cass county, on the 
fourth Tuesday of May and the first Tuesday of September. 

2. All the remaining portions of said third judicial district con- 
stitute one subdivision, and the district court shall be held therein, 
at the county seat of Burleigh county, on the second Tuesday of May 
and the third Tuesday of September. 


§ 4. Courts held at county seats. The terms of the dis- 
trict courts for subdivisions composed of a single county only shall 
be held at their respective county seats. 

V.2—22 
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$ 5. Judges may appoint terms. The judges of the dis- 
trict courts respectively have the authority at any time to appoint, 
by an order to that effect, courts to be holden in any county of a sub- 
division composed of two or more counties, and, from the time of the 
making of such order, such county wherein courts are so appointed 
shall cease to be a part of the subdivision as herein provided, and 
shall itself constitute a subdivision, and the district courts shall be 
therein held at the times provided in.such order. 


§ 6. Sheriff serves process throughout subdivision. 
In subdivisions composed of two or more counties, the sheriff of the 
county where the court is held shall have authority to execute all 
proper process in any county or other place embraced within such 
subdivision, the same as if such subdivision were composed of his 
county oniy. 


$ 7. Method. paying court expenses in subdivisions. 
For the purpose of paying the expenses of holding courts in those 
subdivisions composed of two or more counties, the county clerks of 
the organized counties therein shall, annually, as soon as the assess- 
ment roll is received, transmit to the clerk of the court of that county 
wherein the court is held a statement of the aggregate amount of the 
assessment roll of their counties respectively; and at the close of each 
term of the district court the clerk thereof shall, under the supervis- 
ion of the judge, calculate the expenses of such term, and the propor- 
tionate amount to be paid by each organized county, according to the 
proportion which the amount of the assessment roll bears to the ag- 
gregate amount of all the assessment rolls in such subdivision; and 
shall certify to the boards of county commissioners of the respective 
counties, accounts for such proportionate amounts, and in favor of 
the persons to whom such expenses shall be due, which accounts 
shall be audited and allowed, and warrants issued accordingly, in 
like manner as other claims against a county. l 


§ 8. Court may compel counties. If any county shall 
fail to furnish a statement of the amount of its assessment roll, or if 
no assessment shall be made therein, the judge of the district court 
may fix the proportionate amount of the expenses of the court which 
such county shall pay, and may at any time, by mandamus, compel 
the assessment and levy of a tax, or the doing of any other act nec- 
essary to carry out the provisions of this chapter. 


§ 9. Additional terms of court—provisions for Black 
Hills counties. The judges of the district courts respectively shall 
have the power, whenever thereunto requested by the board of com- 
missioners of the county wherein terms of court are regularly holden, 
by an order to that effect, to appoint and hold additional terms of 
the district court in any county or subdivision; and such judges shall 
have the power to adjourn the courts from time to time, as they shall 
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deem expedient for the due administration of justice. The courts 
herein appointed shall continue as long as the business therein shall 
require: provided, however, that if the congress of the-United States 
shall ratify the agreement with the Sioux Indians ceding the Black 
Hills, then, immediately thereafter, the first judicial district, as herein 
provided, shall become a part of the second judicial district, and the 
district courts of the counties above. named shall be held at the time 
and places herein provided, and the first judicial district shall be 
subdivided as follows: The county of Lawrence shall constitute one 
subdivision, and the district court shall be therein held on the first 
Tuesdays of June and October of each year. The counties of Custer 
and Pennington shall constitute one subdivision, and the district 


court shall be therein held on the fourth Tuesday of May and the sec- - 


ond Tuesday of September in each year. 
See Appendix, ec. 12, 18; also, Political Code, c. 46, 
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CHAPTER, XIV. 
CLERK OF DISTRICT COURTS. 


§ 1. Judges appoint clerks. The judges of the district 
courts respectively shall have the power to appoint a clerk of the 
district court in each of the counties of his district, who shall be a 
resident of the district and a qualified voter thereof, who shall pro- 
cure and keep a seal of the court for that county, and when courts. 
are appointed therein, shall perform all duties pertaining to that 
ofice, and shall keep his office at the county seat of his county. 

See Appendix, c. 14. 


§ 2. Clerk responsible on bond for neglect. Any per- 
son who may, at any time, be injured or aggrieved by reason of the 
violation of the duties of his office, on the part of any such clerk of 
the district court, or by any willful neglect or refusal te perform any 
of the duties pertaining to office of clerk of the district courts, as 
the same are or may be prescribed by law, may institute legal pro- 
ceedings upon the bond of such clerk, and collect thereon double the 
amount of damages actually sustained by such aggrieved person, 
which suit may be brought before any court having competent juris- 
diction; and the county treasurer is also authorized and required, for 
every such violation or neglect of duty, to collect a fine of not less 
than fifty dollars for any such violation of duty, or refusal, or neg: 
lect on the part of said clerk of the district court. 

See Appendix, c. 14. 


§ 3. Must perform duties. It shall be the duty of the clerk 
of the district court to perform all duties which are or-may be as- 
signed him by law, and the rules of the court of which he is clerk, 
made in pursuance of the statute in such case provided. 

See Appendix, c. 14. 


§ 4. Deputy acts in absence of clerk. In the absence of 
the clerk of the district court from his office, or from the court, the 
deputy, appointed in pursuance of law, may perform all the duties 
pertaining to the office. 

See Appendix, c. 14. 


§ 5. Clerk may adjourn term, or judge do so by writ- 
ten order. The clerk of any district court, whenever the judge, 
whose duty it may be to preside therein, is hindered or delayed, from 
any cause, from being at the place of holding the same, on the first, 
second, or third day of the term thereof, is hereby authorized to ad- 
journ said court from day to day, until the fourth day of said term; 
then, if said judge does not appear to take his seat to preside 
therein, and the clerk does not receive a written order of adjourn- 
ment, the clerk aforesaid shall adjourn said court without day; but 
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the justice may, by written order to the clerk, have an adjournment 
of any term of court within the four days as aforesaid, to such other 
time as he may therein appoint; and such adjourned term shall be 
considered as a regular term for all lawful purposes whatever. 

See Appendix, c. 14. 

Compensation. See Political Code, c. 39, § 4. 


CHAPTER Xv. 


DISTRICT ATTORNEY. 


§ 1. Attorney for each judicial district after 1878. 
There shall be elected at the general election in 1878, and bien- 
nially thereafter, in each judicial district, a district attorney, who 
shall be a resident of the district for which he shall be elected, and 
shall hold his office for the term of two years, and until his suc- 
cessor shall have been elected and qualified, and from and after the 
election and qualification of such district attorneys, the office of 
county district attorney shall cease, and said county district attor- 
neys shall transfer and turn over to the district attorneys, for the 
districts in which their counties are severally included, all official 
business in their hands. : 

See Appendix, c. 15. 


§ 2. Duties of district attorneys. It shall be the duty of 
the district attorneys of the several judicial districts, to appear in 
the district courts of their respective districts, and prosecute or de- 
fend on behalf of the counties in his district, or of the territory, all 
suits, indictments, applications, motions, or special proceedings, civil 
or criminal, in which the territory or any county in his district is in- 
terested as a party. - 

See Appendix, c. 15. 


§ 3. To receive only lawful fees. No district attorney 
shall receive any fee or reward for services in any prosecution or 
business to which it shall be his duty to attend, other than what is or 
may be provided by law. 

See Political Code, c. 39, §§ 5, 6, and Appendix, c. 89, §§ 5, 6. 


§ 4. Vacancies filled by governor. In case the office of 
district attorney shall become vacant by death, resignation, or other- 
wise, or in case the person elected to the office shall fail or refuse to 
qualify, the governor shall forthwith appoint some suitable person to 
be district attorney until the next general election. 

See Appendix, c. 15. 
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CHAPTER XVI. 
COMMISSIONERS. 


§ 1. Governor may appoint—powers. The governor shall 
have power to appoint one or more commissioners in any state of the 
United States, or of the territories belonging to the United States, 
who shall continue in office during the pleasure of the governor, and 
shall have authority to take the acknowledgment and proof of the 
execution of any deed or other conveyance, or lease of any lands, 
lying in this territory, and of any contract, letter of attorney, or any 
other writing, under seal or not, to be used or recorded in this terri- 
tory. 


§ 2. Commissioner must have seal. Each commissioner 
so appointed as herein provided shall have an official seal, on which 
shall be engraved the words “Commissioner of Dakota Territory,” 
with his surname at length, and at least the initials of his Christian 
name; also the name of the state or territory in which he has been 
commissioned to act; which seal must be so engraved as to make a 
clear impression on wax or wafer. 


§ 3. Acknowledgments valid. All acknowledgments and 
proofs, as herein provided, taken according to the laws of this terri- 
tory, and certified to by such commissioner under his seal of office, 
and annexed to or indorsed on such instrument, shall have the same 
power and effect as if the same had been made before any officer au- 
thorized to perform such acts in this territory. 


§ 4. May administer oaths and take depositions. 
Every commissioner, appointed as before mentioned, shall have power 
to administer an oath, which may be lawfully required in this terri- 
tory, to any person willing to take the same, and to take and duly 
certify all depositions to be used in any of the courts of this territory 
in conformity to the laws thereof, either on interrogatories proposed 
under a commission from any court of this territory, or by consent of 
parties, or on legal notice given to the opposite party; and all such 
acts shall be as valid as if done and certified according to law by a 
proper officer in this territory. ° 

§ 5. Qualification, oath, and seal. Every such commis- 
sioner, before performing any duty, or exercising any power by vir- 
tue of his appointment, must take and subscribe an oath or affirma- 
tion before a judge or clerk of some court of record, having a seal of 
the state or territory in which such commissioner shall reside, well 
and faithfully to execute and perform all the duties of such commis- 
sioner, under and by virtue of the laws of the territory of Dakota, 
with a description and impression of his seal of office, must be filed 
in the office of the secretary of this territory. 


l NOTARIES PUBLIC. 343 


CHAPTER XVII. 
NOTARIES PUBLIC. 


§ 1. Governor to appoint notaries. The governor shall 
appoint in each of the organized counties in this territory, from 
among the eligible citizens thereof, one or more notaries public, who 
shall hold their office for four years, unless sooner removed by the 
governor, each of whom shall have power and authority anywhere in 
the territory to administer oaths and perform all other duties re- 
quired of them by law. (As amended, Sess. Laws 1879, c. 45, § 1.) 


§ 2. Qualification, oath, and bond. Each and every no- 
tary public, before he enters on the duties of his office, shall take an 
oath to support the constitution of the United States and the act or- 
ganizing this territory, and to faithfully and impartially discharge 
the duties of his said office, and shall give bond to the people of the 
territory, to be approved by the clerk of the district court of his 
county, or judicial subdivision, with one or more sureties, in the 
penal sum of five hundred dollars conditioned, for the faithful dis- 
charge of the duties of his said office. 


§ 3. Vacancy—records deposited with clerk district 
court. Whenever the office of any notary public shall become va- 
cant, the records of said notary public, together with all the papers 
relating to the office, shall be deposited in the office of the clerk of 
the district court in the county in which the said notary public re- 
sides; and any notary public who, on his resignation or removal from 
office, shall neglect to deposit such records and papers in the clerk’s 
office, as aforesaid, for the space of three months, shall forféit and 
pay a sum not less than fifty dollars, nor more than five hundred 
dollars; and if any executor or administrator of any deceased notary 
public shall neglect to lodge such records and papers as aforesaid, 
which come into his hands, in the clerk’s office, for the space of 
three months after said records and papers shall come into his pos- 
session, he shall forfeit and pay a sum not less than fifty dollars 
nor more than five hundred dollars; and if any person shall know- 
ingly destroy, deface, or conceal any records or papers of any notary 
public, he shall forfeit and pay a sum not less than fifty dollars nor 
more than five hundred dollars, and shall be moreover liable to an 
action by the party injured. 


§ 4. Protest of bills and notes. It shall be the duty of 
each and every notary public, when any bill of exchange, promissory 
note, or other written instrument shall be by him protested for non- 
acceptance or non-payment, to give notice in writing thereof to the 
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maker, and each and every indorser of a bill of exchange, and to 
the maker or makers of, and each and every security or indorser of, 
any promissory note or other written instrument, immediately after 
such protest shall have been made. 


$ 5. Manner of serving notice of protest. It shall be 
the duty of every notary public personally to serve the notice upon 
the person or persons protested against, or by properly folding the 
notice, directing it to the party to be charged at his place of residence, 
according to the best information that the person giving the notice can 
obtain, depositing it in the United States mail or post-office most 
conveniently accessible from the place where the protest was made, 
and prepaying the postage thereon; that the officer making such 
protest shall receive the sum of twenty-five (25) cents and postage 
for each and every notice so made out and served. (As amended, 
Sess. Laws 1879, c. 44.) 


§ 6. Record of notices and copy evidence. Each and 
every notary public shall keep a record of all such notices, and of the 
time and manner in which the same shall have been served, and of 
the names of all the parties to whom the same were directed, and 
the description and amount of the instrument protested; which rec- 
ord, or a copy thereof, certified by the notary under seal, shall at all 
times be competent evidence to prove such notice in any trial, before 
any court in this territory, where proof of such notice may become 
requisite. 

§ 7. Clerks of court to receive and keep records. It 
shall be the duty of the several clerks of the district courts to receive 
and keep safe all the records and papers directed by this chapter to 
be deposited in their office, and give attested copies of any of said 
records or papers when required; and copies so given by the said 
clerk are hereby declared to be as valid as if the same had been given 
by the said notaries public, All forfeitures under this act shall be 
one-half to the use of this territory, and the other half to him or 
them‘who shall sue for the same, to be recovered in a civil action in 
any court having jurisdiction of the same in the county where such 
notary public shall reside. 


§ 8. Notarial ee of same. Every notary 
public, before he enters upon the duties of his office, shall provide an 
official seal and deposit an impression of the same, together with said 
oath and bond, in the office of the secretary of the territory. 


§ 9. Notary to file commission, etc., with clerk of 
court. Every notary public, before he enters upon the duties of 
his office, shall file his commission for record with the clerk of the 
district court of his county or subdivision, and shall deposit with such 
clerk an impression of his seal, together with his official signature; 
and the said clerk shall record the same in a book kept for that pur- 
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pose; and it shall be deemed sufficient evidence to enable ‘such clerk 
to certify that the person so commissioned is a notary public during 
the time such commission is in force. (As amended, Sess. Laws 1879, 
c. 45, § 2.) 


§ 10. Revocation to be noticed to clerk. "Should the 
commission of any person so appointed be revoked, the secretary 


shall immediately notify such person, and the clerk of the district . 


court of the proper county or subdivision, through the mail. 


§ 11. Full credit to notarial acts. Full faith and crèdit 
shall be given to all the protestations, attestations, and other instru- 
ments of publication of all notaries public now in office, or hereafter 
to be appointed under the provisions of this chapter. — 


*§ 12. Duty of notary in changing residence. When- 
ever such notary public shall change his place of residence from the 
county or subdivision in which he was first appointed to another 
county or subdivision, it shall be his duty to comply with the re- 
quirements of section two (2) of this act, (section nine of this chap- 
ter,) before he again enters upon the duties of his office. (Sess. Laws 
1879, c. 45, § 8.) 
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CHAPTER XVIII. 


ATTORNEYS AND COUNSELORS AT LAW. 


§ 1. Who may be licensed to practice as attorneys. 
All persons who, by the laws heretofore in force, were permitted to 
practice as attorneys and counselors at law, may continue to practice 
as such; and hereafter any person twenty-one years of age, who is an 
inhabitant of this territory, who satisfies any court of record, either 
on examination or by certificate of admission from any other terri- 
tory or state, that he possesses the requisite learning, and is of good 
moral character, may, by such court, be licensed to practice as an 
attorney and counselor: provided, that no person shall be admitted to 
practice in the supreme court unless he shall have been first licensed 
to practice in some one of the district courts, or on the presentation 
of a certificate of admission to practice in the supreme court of some 
other territory ‘or state. 


$ 2. Oath in open court. Upon being admitted to practice 
as attorneys and counselors at law, they shall, in open court, take the 
following oath: 

You do solemnly swear that you will support, protect, and defend the con- 
stitution of the United States and the organic act of the territory of Dakota; 
that you shali do no falsehood or consent that any be done in court, and if 
you know of any, you will give knowledge thereof to the judge of the court, 
or some one of them, that it may be reformed; you shall not wittingly, will- 
ingly, or knowingly promote, sue, or procure to be sued, any false or unlaw- 
ful suit, or give aid or consent to the same; you shail delay no man for lucre 
or malice, but shall act in the office of attorney in this court according to your 
best learning and discretion, with all good fidelity, as well to the couit as to 
your client. So help you God. 


§ 8. Attorneys from other states. Any practicing attor- 
ney of another state, having professional business in the courts of 
this territory, may be admitted to practice therein upon taking the 
oath aforesaid. 


§ 4. Duties of an attorney. It is the duty of an attorney 
and counselor : 

1. To maintain the respect due to the courts of justice and judi- 
cial officers. 

2. To counsel or maintain no other actions, proceedings, or de- 
fenses than those which appear to him legal and just, except the de- 
fense of a person charged with a public offense. 

3. To employ, for the purpose of maintaining the causes confided 
to him, such means only as are consistent with truth, and never to 
seek to mislead the judges by any artifice or false statement of fact 
or law. 
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4. To maintain inviolate the confidence, and, at any peril to him- 
self, to preserve the secret of his client. 

5. To abstain from all offensive personalties, and to advance no 
fact prejudicial to the honor or reputation of a party or witness, un- 
less required by the justice of the cause with which he is charged. 

6. Not to encourage either the commencement or continuance of 
an action or proceeding from any motive of passion or interest. 

7. Never to reject, for any consideration personal to himself, the 
cause of the defenseless or the oppressed. * 


§ 5. Punishment for deceit. An attorney and counselor 
who is guilty of deceit or collusion, or consents thereto, with intent 
to deceive a court or judge, or party to an action or proceeding, is 
liable to be disbarred, and shall forfeit to the injured party treble 
damages, to be recovered in a civil action. 


§ 6. Power of an attorney. An attorney and counselor has 
ower: i á 
S 1. To execute, in the name of his client, a bond, or other written 
instrument, necessary and proper for the prosecution of an action or 
proceeding about to be or already commenced; or for the prosecution 
or defense of any right growing out of an action, proceeding, or final 
judgment rendered therein. 

2. To bind his client to any agreement in respect to any proceed- 
ing within the scope of his proper duties and powers; but no evidence 
of any such agreement is receivable, except the statement of the at- 
torney himself, his written agreement, signed and filed with the clerk, 
or an entry thereof upon the records of the court. 

3. To receive money claimed by his client in an action or pro- 
ceeding during the pendency thereof, or afterwards, unless he has 
been previously discharged by his client; and upon payment thereof, 
and not otherwise, to discharge the claim or acknowledge satisfaction 
of the judgment. 


$ 7. Proof of attorney’s authority. The court may, on 
motion for either party, and on the showing of reasonable grounds 
therefor, require the attorney for the adverse party, or for any one of 
the several adverse parties, to produce, or prove by his oath, or other- 
wise, the authority under which he appears, and until he does so, 
may stay all proceedings by him on behalf of the parties for whom 
he assumes to appear. 


§ 8. Attorney must not be surety. No practicing ator 
ney and counselor shall be a surety in any suit or proceeding which 
may be instituted in any of the courts of this territory. 


§ 9. Lien for compensation. An attorney has a lien for a 
general balance of compensation in and for each case upon: 
1. Any papers belonging to his client, which have come into his 
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hands in the course of his professional employment in the case for 
which the lien is claimed. 

2. Money in his hands belonging to his client in the case. 

3. Money due his client in the hands of the adverse party, or at- 
torney of such party, in an action or proceeding in which the attor- 
ney claiming the lien was employed, from the time of giving notice 
in writing to such adverse party, or attorney of such party, if the 
money is in the possession or under the control of such attorney, 
which notice shall state the amount claimed, and, in general terms, 
for what services. 

4, After judgment in any court of record, such notice may be 
given, and the lien made effective against the judgment debtor, by 
entering the same in the judgment docket opposite the entry of the 
judgment. 

County to employ counsel for indigent defendant. See Appendix, c. 18, § 4a. 

Fees of attorneys in justices’ courts. See Justices’ Code, c. 1, §§ 39, 69. 

See Code Civil Proc. Dak. § 615. i 


§ 10. Lien released by bond. Any person interested may 
release such lien by executing a bond in a sum double the amount 
claimed, or in such sum as may be fixed by a judge, payable to the 
attorney, with security to be approved by the clerk of the court, con- 
ditioned to pay the amount finally found due the attorney for his 
services, which amount may be ascertained by suit on the bond. 
Such lien will be released, unless the attorney, within ten days after 
demand therefor, furnishés any party interested a full and complete 
bill of particulars of the services and amount claimed for each item, 
or written contract, with the party for whom the services were ren- 
dered. r 


§ 11. Court may revoke or suspend license. Any 
court of record may revoke or suspend the license of an attorney or 
counselor at law to practice therein, but not until a- copy of the 
charges against him shall have been delivered to him by the clerk of 
the court in which the proceeding shall be had, and an opportunity 
shall have been given to him to be heard in his defense. 


§ 12. Causes for suspension. The following are sufficient 
eauses for revocation or suspension: 

1. When he has been convicted of a felony, or of a misdemeanor 
involving moral turpitude, in either of which cases the record of con- 
yiction is conclusive ‘evidence. 

2. When he is guilty of a willful disobedience or violation of the 
order of the court requiring him to do or forbear an act connected 
with, or in course of, his profession. 

8. For a willful violation of any of the duties of an attorney or 
counselor, as hereinbefore prescribed. 
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4, For doing any other act to which such a consequence is by.law 
attached, or upon conviction for any of the offenses mentioned in sec- 


tions two hundred and one, two hundred and two, two hundred and . 


nine, and two hundred and ten of the Penal Code. 


§ 13. Proceeding to remove or suspend. The proceed- 
ing to remove or suspend an attorney may be commenced by ‘direc- 
tion of the court, or on motion of any individual. In the former case 
the court must direet some attorney to draw up the accusation; in 
the latter the accusation must be drawn up and sworn to by the per- 
son making it. 


§ 14. Accusation—how answered. To the accusation he 
may plead or demur, and the issues joined thereon shall, in all cases, 


be tried by the court, all the evidence being reduced in writing, filed, 
and preserved. 


§ 15. Judgment on plea of guilty. If the accused plead 
guilty, or fail to answer, the court shall proceed to render such judg- 
ment as the case requires. 


§ 16. Appeal from judgment. In case of removal or sus- 


pension being ordered by a district court, an appeal therefrom lies to ` 


the supreme court, and all the original papers, together with a tran- 
script of the record, shall thereupon be transferred to the supreme 
court, to be there considered and finally acted upon. A judgment of 
acquittal by the district court is final. 


§ 17. Refusal to pay over money. An attorney who re- 
ceives the money or property of his client in the course of his pro- 
fessional business, and refuses to pay or deliver it in a reasonable 
time, after demand, is guilty of a misdemeanor. 


§ 18. No penalty unless lien secured. When the attor- 
ney claims to be entitled to a lien upon the money or property, he is 
not liable to the penalties of the preceding section until the person 
demanding the money or property proffers sufficient security for the 


payment of the amount of the attormey’s claim, when it is legally as- 
certained. 


§ 19. No liability if security be given. Nor is he in any 
case liable as aforesaid, provided he gives sufficient security that he 
will pay over the whole, or any portion thereof, to the claimant, when 
he is found entitled thereto. 
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CHAPTER XIX. 
JURORS. 


§ 1. Qualifications of jurors. All male citizens residing 
in any of the counties of this territory having the qualifications of 
electors, and being over the age of twenty-one years, and of sound 
mind and diséretion, and not judges of the supreme court or district 
courts, clerk of the supreme or district courts, sheriffs, coroners, 
licensed attorneys engaged in the practice, or jailers, and not sub- 
ject to any bodily infirmity amounting to a disability, and who have 
not been convicted of a criminal offense punishable by imprisonment 
in the penitentiary, and not subject to disability for the commission 
of any offense which by special provision of law does or shall dis- 
qualify them, are and shall be competent persons to serve on all 
grand and petit juries within their counties or subdivisions respect- 
ively: provided, that persons over sixty years of age, ministers of 
the gospel, probate judges, county commissioners, registers of deeds, 
praeticing physicians, postmasters, and carriers of the United States 
mail shall not be compelled to serve as jurors: and provided further, 
that all members in good standing of any regularly organized fire 
company shall be excused from serving as jurors in the courts of this 
territory. (As amended, Sess. Laws 1888, ¢. 73.) 


§ 2. Two hundred names from last tax list. In each 
of the counties wherein a district court is appointed or directed to be 
holden, two hundred names of qualified persons shall be selected 
from the last annual tax list, and furnished to the clerks of the dis- 
trict courts, by fhe county commissioners, from which to draw the 
grand and petit jurors; and such number shall at all times be kept 
full by completing the number after each term of court, when a jury 
or juries have been drawn and summoned, and at the end of each 
term of the district court the clerk thereof shall make requisition 
upon the county commissioners for the furnishing of so many names 
as have been drawn, so as to keep the said number of two hundred 
full; and such county commissioners shall, at their first meeting 
after receiving such requisition, furnish such number of names, so 
selected, of persons so qualified, to complete and keep full such num- 
ber of two hundred: provided, that upon discovery by the court or 
county commissioners of the name of any person who is a non-res- 
ident, or disqualified, they shall withdraw such name. 

Drawing and summoning of grand and petit jurors in counties organized 
into civil townships. See Appendix, c. 19, *$§ 2a-2k., 

§ 8. How drawn in subdivisions. Toenable juries to be 
drawn and summoned in those subdivisions composed of two or more 
counties, the county clerks of all the organized counties therein shall, 
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as soon as the assessment roll is returned, and yearly thereafter, fur- 
nish to the clerk of the district court of that subdivision the aggre-. 
gate number of names appearing upon the assessment roll of their 
counties respectively, if such county shall have such assessment roll, 
and the clerk of such district court shall thereupon, and yearly there- 
after, make requisition upon the county commissioners for the pro- 
portionate number of names. to be furnished by each county of the 
subdivision respectively, to make up the number of two hundred,—each 
county to furnish such proportion as the number of names upon their 
assessment roll bears to the aggregate of all the assessment rolls of 
the counties of such subdivision; and thereupon, from time to time, 
as such requisition shall be made, the county commissioners shall - 
furnish the required number of names, and from the two hundred 
names so furnished, the grand and petit juries shall be drawn by 
such district court clerk and sheriff of the county where the court is 
held, by lot, as therein provided. 


§ 4. When county fails. If one or more counties shall fail 
to furnish their proportionate or any number of names, such juries 
shall be drawn from those names that shall be furnished, and the 
judges of the district courts, respectively, are authorized and empow- 
ered to make any rule or order that shall be by them deemed neces- 
sary, or to cause any act or thing to be done to effect the drawing or 
summoning of either a grand or petit jury for such subdivision, and 
shall at any time have the power to cause a jury, either grand or 
petit, to be summoned for such district court from the body of such 
subdivision, and no omission of any act altogether, or the failure to 
perform it within the time herein prescribed, shall be the cause of 
- challenge of any individual juror or to the panel. 


§ 5. Jury summoned only on order of district court. 
No jury shall be summoned except by order of the judge of the dis- 
trict court, who shall issue an order to the clerk of said court that a 
jury shall be summoned, and in such order shall specify the number 
of petit jurors that shall be summoned, and the time and place where 
they shall appear, and such order may be issued at any time within 
thirty days before the first day of the term of the district court, or at 
any time during the term of said court. (As amended, Sess. Laws 
1883, c. 74.) 


§ 6. Grand jury—how summoned. A grand jury shall 
be summoned in the same manner provided for summoning petit ju- 
ries; provided, that in all cases a grand jury shall consist of not less 
than sixteen jurors. 


§ 7. Clerk puts names on tickets. The clerk or deputy 
clerk receiving the names from the county commissioners, as herein 
provided, shall write the name of each person selected on a separate 
ticket, and place the whole number of tickets in a box, or other suit- 
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able and safe receptacle, and shall preserve the list of names fur- 
nished by the commissioners in the files of his office. 


§ 8. Clerk and sheriff draw jurors by lot. The clerk 
of the district court, or his deputy, and the sheriff, or his deputy, or, 
if there be no sheriff, or, in case of his disability or suspension from 
office, the coroner, shall, immediately upon, or within two days from, 
the receipt of the order directing a jury to be summoned, meet to- 
gether and draw by lot, outkof the box or receptacle wherein shall be 
kept the tickets aforesaid, the’number of jurors directed to be sum- 
moned by the judge of the district court. The jurors first drawn, to 
the number required in the order, shall serve as grand jorors, if a 
grand jury shall be ordered to be summoned, and the remainder, 
drawn in compliance with said order, shall serve as petit jurors. 


§ 9. Clerk issues venires. The clerk shall, on the day of 
the drawing as herein provided, issue a venire, or venires, as the case 
may be, directed to the proper office of the counties respectively from 
which the jurors are drawn, commanding such officer to summon the 
persons whose names are drawn, to appear before the district court 
at the hour, day, and place designated in the order of the judge. A 
separate venire shall issue for the grand jury when such jury shall 
be ordered. 


§ 10. Venire, how served. The officer receiving such venire 
shall forthwith serve the same by reading or delivering a true copy 
thereof to each person therein named, or by leaving such a copy at 
his usual place of residence; such copy need contain only the name 
of the juror served; and shall make return thereof, with his praceed- 
ings indorsed thereon, to the clerk as soon as he has executed the 
same. 


§ 11. Juror must appear. Each grand and petit juror sum- 
moned shall appear before the court on the day and at-the hour 
specified in the summons, and shall not depart without leave of the 
court. 


§ 12. Court may order jury forthwith. If all persons 
summoned as grand and petit jurors do not appear before the court, 
or if for any cause the panel of the grand jurors or petit jurors is not 
complete, or if no jurors be drawn as above provided, the court may 
order the sheriff, deputy sheriff, or coroner to summon, without delay, 
good and lawful men having the qualifications of jurors, and the per- 
son or persons summoned shall forthwith appear before the court, 
and, if competent, shall serve on the grand jury or petit jury, as the 
case may be, unless such person or persons may be excused from 
serving or lawfully challenged. 


‘ § 13. Summons to complete special panel. Whenever 


the panel of petit jurors shall be exhausted by challenges of either 
party, in any action, the judge of the court shall order the sheriff, 
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deputy sheriff, or coroner to summon without delay a sufficient 
number of persons possessing the qualifications of jurors, as before 
provided, to complete the nun®ber requisite for a jury in that partic- 
ular case. 


§ 14. Citizens must be selected in rotation. It shall be 
the duty of the county commissioners, in selecting and furnishing to 
the clerk the number of persons qualified to serve as grand and petit 
jurors, so to select and arrange that no one person shall come on the 
jury the second time before all qualified persons shall have served 
respectively in rotation, according to the best information that can 
be obtained. 


§ 15. Failure to appear punishable. If any person sum- 
moned to appear as grand juror or petit juror fails, refuses, or neg- 
lects to appear, such person shall be considered guilty of contempt of 
the court, and may be fined by the court in any sum not less than 
five nor more than fifty dollars; and if any person, when a second 
order of attachment is issued, neglects or refuses to appear, such per- 
son may be fined as above provided, and imprisoned by the court, 
not longer than ten days, in the county jail; and if the county com- 
missioners of any county willfully neglect or fail to select and furnish 
to the clerk names of persons as hereinbefore provided, such per- 
sons so offending may be fined by the court not less than five nor 
more than fifty dollars; and if the clerk of the district court, or deputy 
clerk, or sheriff, or deputy sheriff, or coroner, so neglect or fail to 
perform the duties imposed by this act, the person so offending shall 
be considered guilty of contempt of court, and may be fined by the 
court not. less than five nor more than fifty dollars, and if guilty of 
gross misconduct in office, and contempt in disregarding the pro- 
visions of this act, may be imprisoned by the court not longer than 
thirty days in the county jail. 


CHAPTER XX. 


ADMINISTRATION OF OATHS. 


§ 1. Officers authorized to administer oaths. The fol- 
lowing officers are authorized to administer oaths: 

Each justice of the supreme court. 

Clerks of the supreme and district courts, and their deputies, within 
their respective counties. 

County clerks and their deputies, and county commissioners, within 
their respective counties. 
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Judges of the probate court, justices of the peace, and notaries 
public, within their respective counties. 

Each sheriff and his deputies, in cases where they are authorized 
by law to select commissioners or appraisers, or to impanel juries 
for the view or appraisement of property, or are directed as an official 
duty to have property appraised, or take the answers of garnishees. 

Territorial auditor may administer oaths in certain cases. See c. 7, § 16. 

*§ 2. Persons may affirm. Persons conscientiously opposed 
to swearing may affirm, and shall be subject to the penalties of per- 
jury as in case of swearing. 


SS 


CHAPTER XXI. 
COUNTIES AND COUNTY OFFICERS. 


ORGANIZATION OF COUNTIES. 


§ 1. Fifty voters to organize county. Whenever the 
voters of any unorganized county in this territory shall be equal to fifty 
or upwards, and they shall desire to have said county organized, they 
may petition the governor, setting forth that they have the requisite 
number of voters to form a county organization, and request him to 
appoint the officers specified in the next section of this act. 


§ 2. Petition to governor and appointments. When- 
ever the voters of any unorganized county in the territory shall peti- 
tion the governor, as provided in the preceding section, and the said 
governor shall be satisfied that such county has fifty legal voters, it 
shall be the duty of the governor, and he is hereby authorized, to 
appoint three persons, residents thereof, county commissioners for 
such county, who shall hold their office until the first general election 
thereafter, and until their successors shall be elected and qualified: 
provided, that all elections held in the odd-numbered years shall be 
termed annual elections, and all elections held in the even-numbered 
years shall, for the purpose of distinction, be termed general elections; 
and all officers appointed since the last general election, and all 
officers appointed in the organization of new counties, shall hold their 
respective offices until the next succeeding general election, unless 
otherwise specially stated in their commissions. (As amended, Sess. 
Laws 1881, c. 70.) : 


§ 8. Commissioners qualify and appoint officers. 
Said county commissioners, after having qualified according to law, 
shall appoint all the county officers of said county required by law, 
who, after having qualified, shall hold their office until the next gen- 
eral election, and until their successors shall have been elected and 
qualified. 
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$ 4. Commissioners’ duties. The county commissioners 
appointed under this-act shall have the power to locate the county 
seat of such county temporarily, and shall divide the. county into 
three commissioner districts, which shall be numbered from one to 


three, and said districts shall not be changed oftener than once in. 


three years, and then only at the regular sessions in January, April, 
or July, and one commissioner shall be elected from each of said dis- 


tricts at the next general election after such organization, one of- 


whom shall be chosen for the term of one year, one for two years, 


.and the third for three years, and one annually thereafter, as provided 
by law. 


§ 5. Annexed territory part of county. Such portions 
.of the territory not organized into counties as are annexed to any 
organized county, shall, for judicial and other purposes, be deemed 
ito be within .the limits and a part -of the county to which they are 
annexed. 


LOCATION OF COUNTY SEATS. 


§ 6. County seat located by majority vote. When any 
county shall be organized as herein provided, the qualified voters 
thereof are hereby empowered to select the place of the county seat, 
‘by ballot, at the first general election at which the county officers 
are chosen, and for this purpose each voter may designate on his 
ballot the place of his choice for the county seat; and when the votes 
are canvassed the place having the majority of all votes polled shall 
be the county seat,-and public notice of said location shall be given 
within thirty days by the county commissioners, by posting up notices 
in three several places in each precinct in the county; and if no one 
place voted for shall have a majority of all the votes cast, the place 
as located temporarily by the county commissioners shall remain the 
‘county seat until changed, as provided in the next section. 


§ 7 County seat changed by two-thirds vote. When- 
ever the inhabitants of any county are desirous of changing the place 
‘of their county seat, and upon petitions being presented to the county 
‘commissioners, signed by two-thirds of the qualified voters of the county, 
it shall be the duty of the said board, in the notices for the next gen- 
‘eral election, to notify said voters to designate upon their ballots, at 
said election, the place of their choice; and if, upon canvassing the 
votes so given, it shall appear that any one place has two-thirds of 
the votes polled, such place shall be the county seat, and notice,of 
‘such change shall be given as hereinbefore provided in the case of 
the location of county seats of new counties. 


§ 8. County seat on public lands. Whenever any cotinty 
‘seat shall be located upon the public lands, it shall be the duty of the 
‘county commissioners to enter or purchase a quarter section of land 
at the place so designated, at the expense of and for the use of the 
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county, within three months thereafter, if said land be subject to 
private entry; if not, the board shall claim the same as a pre-emp-- 
tion under the laws of the United States, for the use of said county.. 


§ 9. Commissioners to survey and plat same. The- 
county commissioners shall, within three months after the selection, 
cause the same to be surveyed in town lots,. squares, streets, and al-- 
leys, and platted and recorded in pursuance-of law, and shall select. 
the place for the county buildings thereon, reserving for that purpose 
so many of said lots as may be deemed necessary. 


§ 10. Surplus lots sold. The remainder of said lots shall be 
offered at public sale by the sheriff of said county to the highest bid- 
der, at the times and places to be designated in the notices of such 
sales, which shall be posted at three public places in the county, and 
published in some newspaper, at least thirty days previous to such 
sales. The terms of sale shall be one-third cash and the balance on 
time, as the county commissioners may deem best, and they may 
dispose of lots at private sale upon terms as above provided. 


§ 11. Certificate to purchaser. Purchasers of the afore- 
said lots shall receive a certificate of purchase from said sheriff, en- 
titling the holder to a warranty deed from the county commissioners, 
when payment in full shall be made for the same. Any lots sold as 
above, that shall not be paid for as provided in this chapter, or within 
one year thereafter, shall be forfeited to the county and shall be 
again sold as herein provided. 


§ 12. Net proceeds paid into treasury. The proceeds of 
the sales of the aforesaid lots, after deducting the expenses of the 
surveying, advertising, selling, and all other necessary expenses, shall 
be paid into the county treasury, and shall constitute a fund for the 
erection of public buildings for the use of the county,’ at the county: 
seat, and shall be used for no other purpose whatever. 


CORPORATE POWERS AND: LIABILITIES.. 


§ 18. County body corporate—powers.. Each organized 
county is a body corporate for civil and. political purposes only, and 
as such may sue and be sued, plead and be impleaded, in any court 
in this territory; and in all cases where lands have been granted to: 
any county for public purposes, and any part thereof has been sold, 
and the purchase money, or any part thereof, shall be due and un-- 
paid, all proceedings necessary to be had to recover possession of 
such lands, or to enforce the payment of the purchase money, shall 
be instituted in the name of the proper county. 


§ 14. When any judgment is obtained against a county, the: 
board of county commissioners shall have power, at any time after 
the expiration of six months from the rendition thereof, to assess and. 
collect a sufficient amount of revenue, under the provisions of said. 
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‘chapter twenty-one, to pay off and discharge said judgment, in addi- 
tion to the ordinary expenses of the county. But the property of the 
county, and of persons owning property situated or liable to taxation 
therein, shall in no case be subject to judgment lien or liens, nor to 
seizure or sale upon execution or other process of any court. (As 
amended, Sess. Laws 1881, c. 54.) 


OFFICERS. 


§ 15. Officers of organized counties—election. Each 
organized county shall have the following officers, to-wit: Five com- 
. missioners, who shall constitute the board of county commissioners, 
one register of deeds, one county clerk, one clerk of the district court, 
one sheriff, one assessor, one judge of the probate court, one county 
treasurer, one county surveyor, one coroner, one superintendent of 
public schools, four justices of the peace, and four constables, who 
shall possess the qualifications of electors; and shall be chosen by 
‘the qualified electors of their respective counties, at the general elec- 
ion in the year eighteen hundred and seventy-eight, and every two 
years thereafter, except commissioners, who shall be chosen by the 
-electors of their respective districts, and of which districts such com- 
missioners shall be qualified electors and residents, county clerk, and 
‘clerk of district court. (As amended, Sp: Laws 1883, c. 33, § 3.) 


See Appendix, c. 21, *§§ 15a, 156. As to election of clerk of district court. 
.See Appendix, c. 14 Where to keep offices. See Appendix, c. 21, *§§ 15c, 15d. 


OF THE BOARD OF COUNTY COMMISSIONERS. 


§ 16. Commissioners’ terms, succession, and districts. 
The commissionérs shall hold their office for the term of three years, 
‘except as provided in the statute for the organization of counties, and 
one shall retire and one be chosen annually, and in counties now or- 
ganized the order of their election and succession shall remain as 
now established, and commissioner districts in such counties shall 
continue as now constituted, until changed as provided by law. 


§.17. County seal. The board of county commissioners hereby 
established shall procure and keep a seal, with such emblems and de- 
vices as they may think proper, which shall be the seal of the county, 
and no other seal shall be used by the county clerk; and the i impres- 
‘sion of the seal hereby required to be kept, by the stamp, shall be 
sufficient sealing in all cases where sealing is required. 


§ 18. Sessions of board—time and place. The county 
commissioners shall meet and hold sessions for the transaction of 
business at the court-houses in their respective counties, or at the 
‘usual place of holding court, on the first Monday in January, April, 
July, and October of each year, and may adjourn from time to time; 
cand the county clerk shall have power to call special sessions when 
the interest of the county demands it, upon giving five days’ notice 
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of the time and object of calling the commissioners together, by- 
posting up notice in three public places in the county, or by publica-- 
tion in one newspaper in the county: provided, that in case of a. 
vacancy in the office of the register of deeds, the chairman of the- 
board shall have power to call a special session for the purpose of 
filling the same. 


$ 19. Election of chairman of board. At the first meet- 
ing of the county commissionérs in each and every year, they shall 
elect one of their number chairman, who shall act as chairman of 
the board of said commissioners during the year in which he is 
elected, or until his successor is elected; and in case of a vacancy,’ 
from any cause whatever, the board of county commissioners shall. 
elect another chairman. 


$ 20. Duties of chairman. It shall be the duty of the chair-- 
man of the board of county commissioners to preside at the meet-- 
ings of said board, and all orders made by the board of county 
commissioners, and all warrants drawn on the county treasurer, shall. 
be signed by the chairman and attested by the county clerk. 


§ 21. Tie vote defers decision. When the board of county 
commissioners are equally divided on any question, they shall defer 
a decision until the next meeting of the board, and then the matter 
shall be decided by a majority of the board. 


§ 22. Copies of proceedings evidence. Copies of the pro- 
ceedings of the board of county commissioners, duly certified and at- 
tested by the county clerk, under seal, shall be received as evidence 
in all courts of this territory. 


§ 23. Board power to preserve order. The board of 
county commissioners shall have the power to preserve order when 
sitting as a board, and may ptnish contempts by fines not ex-- 
ceeding five dollars, or by imprisonment in the county jail not ex- 
ceeding twenty-four hours; they may enforce obedience to all orders 
made by attachment or other cempulsory process, and when fines are- 
assessed by them the same may be collected before any justice of the 
peace having jurisdiction, and shall be paid.over, as other fines, 
within ten days after they are collected. - ; 


§ 24. Board to keep account with treasurer. The said 
commissioners shall keep a distinct account with the treasurer of the 
county, in a book to be provided for that purpose, commencing from 
the day on which the treasurer became qualified and continuing until 
the same or another person is qualified as treasurer, in which ac-- 
count they shall charge the treasurer with all sums paid him, and. 
for all sums for which the said treasurer is accountable to the county,,. 
and they shall credit him with all warrants returned and canceled,. 
with all moneys paid, and with all vouchers presented by him, and. 
with all matters with which the treasurer is to be credited on: ac-- 
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count; and the said board shail, in their settlement with the treas- 
urer, keep the general, special, and road tax separate, that any citi- 
zen of the county may see how the same is expended. 


§ 25. Board shall keep record. They shall keep a book in 
which all orders and decisions made by them shall be recorded, ex- 
cept those relating to roads and bridges, and all orders for the allow- 
ance of money from the county treasury shall state on what account, 


and to whom the allowance is made, dating the same and numbering © 


them consecutively, as allowed, from the first day of January to the 
thirty-first day of December in each year. 


§ 26. Record as to bridges and roads. They shall keep 
a book for the entry of all proceedings and adjudications relating to 
bridges, and the establishment, change, or discontinuance of roads. 


§ 27. Warrant register. They shall keep a book for the 
entry of warrants on the county treasurer, showing number, date, 
amount, and name of the’ drawee of each warrant drawn ox the 
treasury, which may be known as the warrant-book, and the war- 
rants shall be numbered in relation to the order and decision allow- 
ing the amount for which the same is drawn. 


§ 28. Board may prosecute civil actions. They shall 
have power to institute and prosecute civil actions in the name of 
the county, for and on behalf of the county. 


§ 29. Specific powers of board. They shall have power to 
make all orders respecting property of the county, to sell the public 
grounds of the county, and to purchase other grounds in lieu thereof; 
and, for the purpose of carrying out the provisions of this section, 
it shall be sufficient to convey all the interest of the county in such 
grounds, when an order is made for the sale, and a deed is executed 
in the name of the county, by the chairman of the board of com- 
missioners, reciting the order, and signed and acknowledged by him, 
for and on behalf of the county: provided, however, that the ques- 
tion of the sale of such public grounds or lands shall be first sub- 
mitted to-a vote of the people of the county, as hereinafter provided, 
and sanctioned by a majority vote thereof. 

2. They shall have power to levy a tax not exceeding the amount 
now authorized by law, and to liquidate indebtedness. 

8. To audit the accounts of all officers having the care, manage- 
ment, collection, or disbursement of any money belonging to the 
county, or appropriated for its benefit. 

4. To construct and repair bridges, and to open, lay out, vacate, 
and change highways; to establish election precincts in their county 
and appoint ‘the judges of election, and to equalize the assessment 
roll of their county, in the manner provided by law. 

5. To furnish the necessary blank-books, blanks, and stationery 
for clerks of the district court, county clerk, register of deeds, county 
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treasurer, and probate judge of their respective counties, to be paid 
out of the county treasury; also a fire-proof safe, when in their judg- 
ment the same shall be deemed advisable, in which to keep all the 
books, records, vouchers, and-papers pertaining to the business of the 
board. 

6. Todo and perform such other duties and acts that boards of 
county commissioners are now, or may hereafter be, required by law 
to do and perform. 

The board of county commissioners constitute the board of health in their 
respective counties. See Appendix, c. 21, § 29, *7. 

For regulations governing board of health, see Political Code, c. 23, §§ 50-58. 

Special authority granted to levy tax for county purposes. See Appendix, 
c. 21, § 29, *8. To grant licenses in unorganized counties. See Political 
Code, ¢. 35, § 7; and Appendix, c. 35, *$§ 7a, 7b. To examine county treasu- 
rer’s “tax-sale book” and “stub receipts,” and ascertain amount of Ledemp- 
tion money in the treasury. See Appendix, ¢ 21, § 29, *9. 

§ 30. Superintendence of county affairs. They shall 
superintend the fiscal concerns of the county, and secure their man- 
agement in the best manner; they shall keep an account of the re- 
ceipts and expenditures of the county, and on the first Monday of 
‘July, annually, they shall cause a full and accurate statement of the 
assessments, receipts, and expenditures of the preceding year to be 
made out in detail under separate heads, with an account of all debts 
payable to and by the county treasurer, and they shall have the same 
printed in at least one newspaper in their county, and if there be no 
paper in the county, the same shall be posted up at the usual place 
of holding their sessions, and at one public place in each precinct of 
the county. 


§ 31. Board may procure original field-notes. Said 
board is authorized to procure for their county a copy of the field- 
notes, as soon as practicable, of the original survey of their county. 
by the United States, and cause a map of the county to be constructed 
therefrom, on a scale of not less than one inch to a mile, and laid off 
in congressional townships and sections, to be kept open in the office 
of the county clerk, and the field-notes to be deposited in the same 
office. 


§ 32. Submit extraordinary outlay to vote. They shall 
submit to the people of the county, at any regular or special election, 
any question involving an extraordinary outlay of money by the 
county, or any expenditure greater in amount than can be provided 
for by the annual tax, or whether the county will construct any court- 
house, jail, or other public buildings, or aid or construct any road or 
bridge, and may aid any enterprise designed for the benefit of the 
county, whenever a majority of the people thereof shall authorize the 
same as hereinafter provided. 
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§ 33. Depreciated warrants. When county warrants are 
-t a depreciated value, the said commissioners may, in a like man- 


mer, submit the question whether a tax of a higher rate than that . 


provided by law shall be levied; and in all cases when an additional 
tax is laid, in pursuance of a vote of the people of the county, or for 
constructing or ordering to be constructed any road or bridge, or for 
aiding in any enterprise contemplated by the preceding section, such 
special tax shall be paid in money and in no other manner. 


§ 34. Mode of submitting propositions. The mode of 
submitting questions to the people, contemplated by the last two sec- 
tions, shall be the following: The whole question, including the sum 
desired to be raised, or the amount of the tax desired to be levied, or 
the rate per annum, and the whole regulation, including the time of 
its taking effect or having operation, if it be of a nature to be set 
forth, and the penalty of its violation, if there be one, is to be pub- 
lished at least four weeks in some newspaper published in the county. 
If there be no such newspaper, the publication is to be made by be- 
ing posted up in at least one of the most public places in each elec- 
tion precinct in the county, and in all cases the notices shall name 
the time when such question will be voted upon, and the form in 
‘which the question shall be taken, and a copy of the question sub- 
mitted shall be posted up at each place of voting during the day of 
election. 


§ 35. Proposition to tax must accompany. When the 
question submitted involves the borrowing or expenditure of money, 
the proposition of the question must be accompanied by a proposition 
to lay a tax for the payment thereof, in addition to the usual taxes 
under section fifteen [twenty-nine] of this chapter; and no vote 
adopting the question proposed shall be valid, unless it likewise 
adopt the amount of tax to be levied to meet the liability incurred. 


§ 86. Such tax annually not to exceed three mills. 
‘The rate of tax levied in pursuance of the last four sections of this 
chapter, shall in no case exceed three mills on the dollar of the county 
valuation in one year. When the object is to borrow money to aid 
in the erection of public buildings, the rate shall be such as to pay 
the debt in ten years; when the object is to construct, or aid in con- 
structing, any road or bridge, the annual rate shall not exceed one 
mill on a dollar of the valuation; and any special tax or taxes, levied 
in pursuance of this chapter, becoming delinquent, shall draw the 
same rate of interest as ordinary taxes levied in pursuance of the 
revenue laws of this territory. 


§ 87. Record of vote—board cannot rescind. The said 
commissioners being satisfied that the above requirements have been 
‘Substantially complied with, and that a majority of the votes cast in 
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favor of the proposition submitted, shall cause the same to be entered 
at large upon the book containing the record of their proceedings, and 
they shall then have power to levy and collect the special tax in the 
same manner that the other county taxes are collected. Propositions 
thus acted upon cannot be rescinded by the board of county commis- 
sioners. l 

$ 38. Money specifically applied. Money raised by the 
county commissioners, in pursuance of the jast six sections, is spe- 
cially appropriated and constituted a fund, distinct from all others, 


`- in the hands of the county treasurer, until the obligations assumed. 


are discharged. 


§ 39. Warrants, how signed and attested. All war- 
rants upon the county treasury shall be issued upon the order of the 
board of county commissioners, signed by the chairman thereof, and 
attested by the signature of the county clerk, with the county seal 
attached, and shall designate the fund upon which they are drawn. 


§ 40.. Sessions pubiic at county seat. They shall hold 
their sessions with open doors, and transact all business in the most 
public manner, and, where the county has no court-house, or the 
court-house shall be unfit or inconvenient, they may hold their 
sessions for the transaction of business at any other suitable’ place 
at the county seat. All matters pertaining to the interest of the 
county shall be heard by the board of commissioners in session only, 
but they may continue any business from any regular session to an 
intermediate day. 


§ 41. What constitutes record. The books required to be 
kept by this chapter shall constitute the record of the board of county 
commissioners. 


§ 42. Board provides offices, jail, court-room, etc. In 
any county where there is no court-house or jail erected by the county, 
it shall be the duty of the board of county commissioners to provide 
for court-room, jail, and offices for the several officers by law required 
to be furnished by such county, in a suitable building or buildings, 
for the lowest rent to be obtained, at the county seat; or to secure 
and occupy suitable rooms at a free rent within the limits of the 
county seat, or any of the additions thereto, until such county builds 
a court-house. They shall also provide the courts appointed to be 
held therein with attendants, fuel, lights, and stationery, suitable and 
sufficient for the transaction of their business. If the commissioners 
neglect, the court may order the sheriff to do so, and the expense in- 
curred by him in carrying the order into effeet, when certified by the 
court, shall be a county charge. 


§ 43. Power to erect buildings from current reve- 
nue. Said board shall have authority and power, under the pro- 
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visions of this chapter, to provide for the erection and repairing of 


court-houses, jails, and other necessary buildings within and for the — 


county, and to make contracts on behalf of the county for the build- 
ing or repairing of the same; but no expenditure, for the purpose 
herein named, greater than can be paid out of the annual revenue of 
the county for the current year, shall be made, unless the question of 
such expenditure shall have first been submitted to a vote of the qual- 
ified voters of such county, and shall have been approved by a major- 
ity of the votes so cast; and the board shall determine the amount 
and rate of taxes to be submitted to a vote for such purpose. 


§ 44. Duty to use building fund. After a building fund 
has been accumulated, either from the proceeds of the sale of town 
lots, or from any other source, it shall, be the duty of the board of 
county commissioners, within one year from the time such fund be- 
comes available, to proceed to the erection of the necessary county 
buildings, including a jail, if such fund shall in the judgment of the 
board be sufficient for that purpose. 


§ 45. Contracts let only on competitive bids. The 
board shall cause an advertisement for bids for the erection of such 
buildings to be printed in some newspaper published in the county, 
for at least three months prior to the opening of the bids, and in such 
other newpaper in the territory and for such period as the board may 
deem advisable. Such advertisements shall state where the plans 
and specifications may be examined, and the time allowed for the 
completion of such buildings, and when the bids will be opened and 
passed upon by the board, which must be at one of the regular sessions 
of the board, and must be public. The lowest responsible bid must 
in all cases be accepted, and the contracts for such buildings shall be 
so conditioned that not more than one-half the payment for the same 
shall be made until the contract shall-be executed and the buildings 
completed to the satisfaction and acceptance of the board. Said 
board may further require a bond to accompany each bid, conditioned 
that the bidder wlll enter into a contract, with approved security, for 
the performance of the work in accordance-with the plans and speci- 
ficatiqns, in case his bid is accepted. 


§ 46. Appeals allowed from decisions of board. 
From all decisions of the board of commissioners, upon matters prop- 
erly before them, there shall be allowed an appeal to the district 
court by any person aggrieved, upon filing a bond with sufficient pen- 
alty, and one or more sureties, to be approved by the county clerk, 
conditioned that the appellant will prosecute his or her appeal with- 
out delay, and pay all costs that he or she may be adjudged to pay 
in the said district court; said bonds shall be executed to the county, 
and may be sued in the name of the county, upon breach of any con- 


dition therein: provided, that any district attorney, upon the written - 


demand of at least seven tax-payers of the county, shall take an ap- 
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peal from any action of the board of county commissioners of any 

| county within his district, when said action relates to the interests » 
| or affairs of the county at large, or any portion thereof, in the name 
rf of the proper county, when he deems it- to the interest of the county 

l „so to do; and in such case no bond shall be required or given; and 

| upon serving the notice provided for in section (47) forty-seven, the 

| county clerk shall proceed the same as if a bond had been filed, and 
his fees for making the transcript shall be paid as other claims by 
the county. (As amended, Sess. Laws 1888, ¢.’5.) 


§ 47. Appeal in twenty days, on notice. Said appeal 

i shall be taken within twenty days after the decision of said board, 

i by serving a written notice on one of the board of county commis- 

sioners, and the county clerk shall, upon the filing of the bond and 

the payment of his fees allowed by this chapter, as hereinafter pro- 

vided, make out a complete transcript of the proceedings of said 

} -board, relating to the matter of their decision thereon, and shall de- 
liver the same to the clerk of the district court. 


first day of the district court next after such appeal, and said cause 


7 ' § 48. Filing of appeal. Said appeal shall be filed by the 
i shall stand for trial at such term. 

i 

t 


§ 49. Trial de novo on appeal. All appeals thus taken to 
the district court shall be docketed as other causes pending therein, 
i and the same shall be heard and determined de novo. 


§ 50. Power of district court. The district court may 
make a final judgment, and cause the same to be executed, or may 
send the same back to the board, with an order how to proceed, and 
require said board of county commissioners to'comply therewith by 
mandamus, or attachment, as for contempt. 


§ 51. Official settlements required promptly. All 
treasurers, sheriffs, clerks, constables, and other officers, chargeable 
with money belonging to any county, shall render their accounts to 
and settle with the county commissioners at the time required by 
law, and pay into the county treasury any balance which may þe due 
the county, take duplicate receipts therefor, and deposit one of the 
same with the clerk of the county within five days thereafter. 


$ 52. Penalty for neglect to deliver money. If any per- 
son thus chargeable shall neglect or refuse to render true accounts, 
or settle as aforesaid, the county commissioners shall adjust the ac- 
counts of such delinquent according to the best information they can 
obtain, and ascertain the balance due the county, and order suit to 
be brought in the name of the county therefor; and such delinquent 
shall not be entitled to any commission, and shall forfeit and pay to 
the county a penalty of twenty per cent. on the amount of funds due 
the county. 
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$ 53. Interest on county warrants. All county orders. 
hereafter drawn by the proper authorities of any county shall, after 
having been presented to the county treasurer of the respective coun- 
ties and by him indorsed “Not paid for want of funds in the treas- 
ury,” from said date, draw interest at the rate of seven per cent. per 
annum. (As amended, Sess. Laws 1881, c. 139.) 


Interest on teiritorial warrants. See Appendix, c. 28, *§§ Ila-9le. . 


§ 54. Record of proceedings to be printed or posted. 
It shall be the duty of the board of county commissioners of the sev- 
eral counties in this territory, to cause to be published in some news- 
paper printed in their respective counties, or, in case no newspaper 
be printed in their respective counties, then to be posted up in three 
public places in said county, one of which shall be posted up in the 
office of the county clerk, a full and complete report of all their offi- 
cial proceedings, of each regular and special meeting held; such pro- 
ceedings to be so published or posted as soon after any meeting of 
the commissioners as practicable. And the board of county commis- 
sioners are hereby authorized to pay for such publication: provided, 
that such payment shall not exceed the rate of one-half the amount 
authorized by law for publications of a legal character. 


§ 55. County clerk reports proceedings. It is hereby 
made the duty of the county clerk to make out a full and complete report 
of the proceedings of each regular and special meeting of the board, 
and to transmit the same to the publisher of the newspaper selected 
by such board to publish such proceedings, said report to be made 
out and transmitted by such clerk within one week from the time 
such proceedings are had. Such clerk shall be allowed by the board 
a reasonable compensation for such service. 


| 

'§ 56. Printed in next issue of paper. It shall be the 
duty of the publisher of any newspaper selected to publish any pro- 
ceedings of the board of commissioners of the several counties, to cause 
any proceedings as aforesaid, received by him from any county clerk, 
to be published in the issue of his paper next succeeding the time of 
their reception. 


OF THE REGISTER OF DEEDS. 


§ 57. Instruments recorded—indorsements and foot- 
notes. The register of deeds shall keep a full and true record, in 
proper books kept for that purpose, of all deeds, mortgages, bills of 
sale, chattel mortgages, and all other instruments, authorized by law- 
to be admitted to record, filed with him for that purpose, provided 
the person so filing them for record- shall first pay him the fees pro- 
vided by law for recording the same. When an instrument is filed 
with him for record, he shall indorse thereon the date and hour and. 
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minute of the day of such filing, and, when recorded, also the pages, 
and designating letters or numbers of the book of records in which 
the record thereof is made; and in a note at the foot of the record of 
each instrument, of whatever kind, recorded by him, he shall write the 
date of the hour and minute of the day when it was filed with him, 
and the numbers of the pages on which it is recorded. 

Register of deeds, in certain cases, to have and use a seal. See Appendix, 
c. 21, *§ 57a. To record trade-mark. See Appendix, c. 21, *§§ 578, 57c. 

§ 58. Numerical index required. The registers of deeds 
shall prepare from the records of their offices respectively, and shall 
hereafter keep, a numerical index of the deeds, mortgages, and other 
instruments of record in their respective offices affecting or relating 
to the title to real property, in lieu of the indexes by names of grant- 
ors and grantees, as now kept. 


§ 59. Separate indices of deeds and liens— forms. 
There shall be prepared and kept one index of the deeds and con- 
tracts and other instruments, not liens merely, and another index of 
the mortgages and other liens, which indexes shall be substantially, 
or as near as may be, in the following forms: 


FORM OF NUMERICAL INDEX TO CITY AND TOWN PROPERTY. 
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FORM OF SECTIONAL SYSTEM OF NUMERICAL INDEX TO REAL ESTATE. 
TOWNSHIP No....... RANGE No....... SECTION No. 


(ETETE E] 


Pent Quarter Sec. 


N. W. Quarter. 
‘ SW Quarter” PEE EES a BE E LE EE S leccalencs[focve]oncs 
SE! Quarter.” EE PEPE I E A E E E E R 

g Eoo E eer) 

N. W. Quarter. | 

"lis. W. Quarter. 
e E ERT 

“UN. E. Quarter. Ype 
oo One EE N | [ewes Pie 

S. W. Quarter. aie 178 

Sone” E see's Ill ED EE h E fees} [eos [eae 

secceecccscsen| [pe To ER E 

ti We Quarier. ecvefocced ies 

S. W. Quarter. 

SE. Quarter, ||" 


S. E..... 


§ 60. Compensation for making index—certain coun- 
ties excepted. For the making and preparing of the index to the 
instruments now of record, the registers of deeds shall be allowed by 
the county commissioners, and paid out of the county treasury of 
their respective counties, such just sum as shall be reasonable and 
proper, and for keeping such indexes hereafter they shall receive no 
compensation beyond their fees now allowed, or that may hereafter 
be allowed, for the recording of instruments, the indexing being a 
part of their duties in recording the instrument: provided, however, 
that it shall be discretionary with the board of county commissioners 
of the counties of Union, Bon Homme, Minnehaha, Brookings, Bur- 
leigh, and Clay, as to whether they will aaopt the foregoing provis- 
sions relating toa numerical index. 


x 


OF THE COUNTY CLERK. 


§ 61. Register of deeds is county clerk. The register 
of deeds, and his deputies duly appointed, shall be ex oficio county 
clerk and deputies thereof respectively; and he shall be liable on his 
official oath and bond as register of deeds for the due and faithful 
performance of the duties of county clerk. 


§ 62. Must keep record of board. The county clerk shall 
attend the sessions of the board of county commissioners, and keep 
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a true and full record of their proceedings in books to be provided. 
-for that purpose. 


§ 63. General duties of clerk. He shall do, perform, and 
transact all county business without any extra or greater compensa- 
tion than is allowed by law; and shall keep all the books required to 
be kept by the county commissioners; shall file and preserve in his 
office all accounts, vouchers, and other papers pertaining to the set- 
tlement of any and all accounts to which the county shall be a party, 
copies whereof, certified under the hand and seal of the clerk, shall 
be admitted as evidence in all courts in this territory. 


§ 64. Duties of county clerk—may call special elec- 
tion. Thecounty clerk shall perform all the duties required of him 
by law relative to the making out and delivering notices of special 
and general elections, making abstracts of and canvassing the votes 
cast at any special or general election, issuing certificates of election 
to members of the legislative assembly, county and precinct officers, 
and forwarding the abstracts of votes cast at general or special elec- 
tions to the secretary of the territory; and whenever the county com- 
missioners for any cause shall fail or refuse to call special elections, 
the county clerk shall have authority to provide for and call any 
special election, under any of the statutes of the territory, in force 
within his county, upon the petition of a majority of all the legal 
voters of the county, to be determined by the poll lists of the last 
general election preceding such call. (As amended, Sess. Laws 1881,. 
c. 73.) 

OF THE SHERIFF. 


§ 65. Sheriff—general duties. The sheriff shall keep and 
preserve the peace within his county, for which purpose he is em- 
powered to call to his aid such persons, or the power of his county, 
as he may deem necessary. He must also pursue and apprehend alk 
felons; and must execute all writs, warrants, and other process from 
the district: court, or from a justice of the peace, which shall be di- 
rected to him by legal authority. He shall attend at the district 
court, and the sessions of the board of county commissioners, when 
required by the latter to attend. 


§ 66. Must post election notices. He shall serve or post 
up all notices he may receive from the county clerk or the board of 
county commissioners, give notice of special and general elections, 
and shall keep his office at the county seat. 


OF THE CORONER. 


$ 67. Coroner succeeds sheriff, when. When there shall” 
be no sheriff or deputy sheriff in any organized county, it shall be 
the duty of the coroner in such county to exercise all the powers and 
duties of that office until the same shall be filled as provided by law; 
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and when the sheriff shall be committed to jail or otherwise disquali- 
fied, the coroner shall be the keeper of the jail, and perform the du- 
ties of sheriff during the continuance thereof. When the sheriff is 
sued, the coroner shall serve the paperson him, and his return on all 
papers served by him shall have the same credit as the sheriff’s re- 
turn; and-he shall receive the same fees as the sheriff for like serv- 
ices. 


§ 68. When to hold inquest, and proceedings. The 
coroner shall hold an inquest upon the dead bodies of such persons 
only as are supposed to have died by unlawful means. When he 
has notice of the dead body of a person supposed to have died by un- 
lawful means, found or being in his county, he is required to issue 
his warrant to the sheriff, or to any constable of his county, requir- 
ing him to summon forthwith three electors, having the qualifications 
of jurors of the county, to appear before the coroner at a time and 
place named in the warrant, or, when the services of such sheriff or 
constable cannot be conveniently procured, then the coroner may 
summon said electors from the by-standers. (As amended, Sess. Laws 
1881, c. 58.) 


§ 69. Warrant for jurors. That warrant may be in sub- 
stance as follows: 


TERRITORY OF DAKOTA, 
County. 

To the Sheriff or any Constable of said County: In the name of the people 
of the territory of Dakota, you are hereby required to summon forthwith three 
electors, having the qualifications of jurors, of your county, to appear before 
me at, (name the place,) at, (name the day and hour, or say forthwith,) then 
and there to hold an inquest on the dead body of , there lying, and find 
by what means he died. 

Witness my hand this 


SS. 


, 18—. 
A. B., Coroner of County. 

§ 70. Completing jury,and oath. If any juror fails to ap- 
pear, the coronor shall cause the proper number to be summoned and 
returned from the by-standers, immediately proceed to impanel them, 
and administer the following oath, in substance : 

You do solemnly swear (or afirm) that you will diligently inquire, and true 
presentment make, when, how, and by what means the person whose body 


here lies dead came to his death, according to your knowledge and the evidence 
given you. 


day of 


§ 71. Witnesses’ attendance—contempts. The coroner 
may issue subpoenas within his county for witnesses, returnable forth- 
with, or at such time and place as he shall direct, and witnesses 
shallbe allowed the same fees as in cases before a justice of the peace; 
and the coroner has the same authority to enforce attendance of wit- 
nesses, and to punish them and jurors for contempt in disobeying his 


process, as a justice of the peace has when his process issues in be- 
half of the territory. 
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§ 72. Oath to witnesses. An oath shall be administered to 
the witnesses, in substance as follows: 

You do solemnly swear that the testimony which you shall give to this in- 
quest concerning the death of the person here lying dead shall be the truth, 
the whole truth, and nothing but the truth. So help you God. 


§ 73. Testimony subscribed, The testimony shall be re- 
duced to writing under the coroner’s order, and be subscribed by the 
witnesses. 


§ 74. Return by jury—form. The jurors having inspected 
the body, heard the testimony, and made all needful inquiries, shall 
return to the coroner their inquisition in writing, under their hands, 
in substance as follows, and stating the matters in the following form 
suggested, as far asfound: 

TERRITORY OF DAKOTA, re 

County ° 
An inquisition holden at „in county, territory aforesaid, on the 
day of -—-—, A. D. 18—, before ——, coroner of the said county, upon 
the body of —, (or person unknown,) there lying dead, by the jurors whose 
names are hereto subscribed. The said jurors upon their oaths do say, (here 
state, when, how, by what person, means, weapon, or accident he came to his 
death, and whether feloniously.) 

In testimony whereof, the said jurors have hereunto set their hands, the 
day and year aforesaid. 

(Which shall be attested by the coroner.) 

§ 75. Criminal’s name not disclosed. If the inquisition 
find that a crime has been committed on the deceased, and name the 
person whom the jury believe has committed it, the inquest shall not 
be made public until after the arrest directed in the next section. 


§ 76. Coroner may order arrest. If the person charged 
be present, the coroner may order his arrest by an officer or any other 
person present, and shall then make a warrant requiring the officer 
or other person to take him before a justice of the peace. 


§ 77. May issue warrant. If the person charged be not 
present, and the coroner believe he can be taken, the coroner may 
issue a warrant to the sheriff and constables of the county, requir- 
ing them to arrest the person and take him before a justice of the 
peace. 


$ 78. Warrant returnable to justice. The warrant of a 
coroner in the above case shall be of equal authority with that of a 
justice of the peace, and when the person charged is brought before 
the justice, the same proceeding shall be had as in other cases under 
complaint, and he shall be dealt with as a person under a complaint 
in the usual form in criminal cases. 


§ 79. Warrant to recite verdict. The warrant of the coro- 
ner shall recite substantially the transactions before him, and the ver- 
dict of the jury of inquest leading to the arrest, and such warrant 
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.ghall' be sufficient foundation for the proceedings of the justice, in- 
‘stead of a complaint. 


§ 80. Return by coroner. The coroner shall then return to 
the district. court the inquisition, the written evidence, and a list of 
the witnesses who testified material matter. 


§ 81. Disposition of body—payment of expenses. The 
-coroner shall cause the body of a deceased person, which he is called 
to view, to be delivered to his friends, if any there be; but if not, he 
shall cause him to be decently buried, and the expenses to be paid 
from any property found with his body; or, if there be none, from the 
-county treasury, by certifying an account of the expenses, which, be- 
ing presented to the board of county commissioners, shall be allowed 
by them, if deemed reasonable, and paid as other claims on the 
‘county. 


§ 82. When justice may act as coroner. When there is 
no coroner, and in case of his absence or inability to act, any justice 
of the peace of the same county is authorized to perform the duties 
of coroner in relation to dead bodies, and in such case he may cause 
the person charged to be brought before himself by his warrant, and 
‘may proceed with him as a justice of the peace. 


§ 88. Physicians may be summoned. In the above in- 
quisition by a coroner, when he or the jury deem it requisite, he may 
summon one or more physicians or surgeons to make a scientific ex- 
amination, and shall allow, in such case, a reasonable compensation 
instead of witness fees. 


§ 84. Disposition of property on body. The coroner 
must, within thirty days after an inquest upon a dead body, deliver 
to the county treasurer any money or other property which may be 
found upon the body, unless claimed in the mean time by the legal 
representatives of the deceased. If he fail to do so, the treasurer may 
proceed against him for its recovery, by a civil action in the name 
-of the county. 


§ 85. Treasurer’s duty with property. Upon the delivery 
of money to the treasurer, he must place it to the credit of the county. 
If it be other property, he must, within thirty days, sell it at public 
auction, upon reasonable public notice, and must in like manner place 
the proceeds to the credit of the county. 


§ 86. Money, when and how paid. If the money in the 
treasury be demanded within six years by the legal representatives 
‘of the deceased, the treasury must pay it to them, after deducting 
the fees-and expenses of the coroner of the county in relation to the 
‘matter; or it may be paid at any time thereafter upon the order of 
ithe board: of.county: commissioners or supervisors. 
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. § 8% Statement by coroner. Before auditing and allowing: 
the account of the coroner, the board of county commissioners must 
require from him a statement in writing of any money or other prop- 
erty found upon persons on whom inquests have been held by him, 
verified by his oath, to the effect that the statement is true, and that 
the money or property mentioned in it has been delivered to the legal. 
representatives of the deceased, or to the county treasurer.. 


OF THE ASSESSOR. 


§ 88. Duties of assessor. The assessor shall perform, all and 
singular, the acts and duties which now are or may be moroate pre- 
scribed by law for assessors to perform. 


OF THE PROBATE COURT AND THE JUDGE THEREOF. . 


§ 89. Probate courts—record—seal. There shall be a 
probate court held by the judge of the probate court in each organ- 
ized county, which shall have the jurisdiction, and proceed in the 
manner provided in the law governing proceedings in probate courts, 
and of guardian and ward. They shall be courts of record, and shall 
have a seal, and the judge thereof shall also be clerk of the said 
court. 


§ 90. Court always open—terms. The court shall be al- 
ways open for the transaction of probate business; and the judge 
thereof shail especially attend his office and hold terms of the probate 
court, beginning on the first Mondays of January, March, May, July, 
September, and November of each year, and continuing. SO dong as. 
shall be necessary. 


§ 91. Office furniture—records. The judge of the probate 
court shall keep his office at the county seat in such rooms as the county: 
may provide, and his office shall be kept open at reasonable hours. 
He shall safely keep all the papers, books, and records of his office, or 
relating to any case or business of the probate court, or before him: 
as judge thereof, and receive and pay out, according to law, any. 
money which, by law, may be payableto him. The county shall pro- 
vide such tables, desks, cases for books and papers, and all necessary 
books and papers, and books of record, and other property or furni- 
ture required for the office. 


§ 92. Judge not counsel, when. A judge of the probate: 
court shall not be counsel or attorney in any civil action for or 
against any executor, administrator, guardian, trustee, minor, or other 
person over whom or whose accounts he has, or by law would have,, 
jurisdiction, whether such action relates to the business of the estate. 
ornot. -> 
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OF THE TREASURER. 


§ 93. Treasurer’s general duties. It shall be the duty of 
‘the county treasurer to receive all moneys belonging to the county, 
from whatever source: they may be derived, and other moneys which 
° by law are directed to be paid to him, and all moneys received by 
him for the use of the counéy shall be paid by him only on the war- 
rant of the board of county commissioners drawn according to law, 
and all other moneys shall be paid over by him as provided by law. 


§ 94. Method and publicity of accounts. He shall be 
‘the collector of taxes; shall keep his office at the county seat; and 
shall attend his office three days in each week. He shall be charged 
with the amount of all fax-lists in his hands for collection, and cred- 
ited with the amounts collected thereon, and the delinquent list, and 
shall keep a fair and accurate current account of the moneys by him 
received, showing -the amount thereof, the time when, from whom, 
and on what account received, in cash, warrants, county or road or- 
ders; and, if in warrants or orders, their kind, number, or other des- 
ignation, amounts for which they were drawn, interest due thereon, 
and the amounts of the receipts thereon indorsed, if any; also of all 
disbursements by. him made, showing the time when, to whom, on 
what account, and the amount paid; and he shall so arrange his 
books that the amounts received and paid on account of each sepa- 


rate and distinct fund or appropriation shall be exhibited in separate | 


and distinct columns or accounts, and so as to show whether the same 
was received or paid in cash, or warrants, or orders; and if either of 
the latter, their designation and other particulars, as above required; 
and the county treasurer shall at all times.exhibit such accounts, 
when desired, to the territorial, county, or school officers entitled to 
receive the-same, and shall at any time pay over the balance in his 
hands to them, upon receiving proper vouchers. 


§ 95. -Board examines and settles accounts. The books, 
accounts, and vouchers of the county treasurer, and all moneys, war- 
rants, or orders remaining in -the treasury, shall at all times be 
subject to the inspection and examination of the board of county com- 
missioners, and at.the regular meetings of the board in January and 
July of each year, and at such other times as they may direct, he 
shall settle with them his accounts as treasurer, and, for that pur- 
pose, shall exhibit to them all his books, accounts, and moneys, and 
‘all vouchers relating to the same to be audited and allowed, ‘which 
vouchers shalt be retained by them for evidence of his settlement; 
and, if found correct, the accotints shall be certified; if not, he shall 
-be liable on his bond. 


§ 96. To insure county property. When directed by the 
board of county commissioners he shall cause to be insured, at the 
charge of the county, any or all of the public buildings and property 
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belonging to the same, in the name of himself as treasurer and his. 
successors in office, or otherwise, as said board may direct; and in 
case of the destruction or damage of the buildings or property so in-- 
sured, such treasurer shall demand and receive the moneys due on 
account of such insurance, and pay the same into the county treas- 
ary, and such moneys shall be applied to the fund for rebuilding or 
restoring such, buildings or property. -~ 

Collection of personal taxes. See Politleal Code, c, 28, §57; and Appendix, c. 28, *5§ 57a, 572. 

OF THE COUNTY SURVEYOR. 

§ 97. Surveyor’s general duties. The county surveyor 
shall make, in good and professional manner, all surveys of lands 
within his county which he may be called upon by the owner thereof, 
or his representative, or directed by the district or probate courts, or 
the board of county commissioners, to make; and also all lands, 
tracts, or lots owned by the county, and public roads, when so directed 
by said board; and his surveys shall be held as presumptively cor- 
rect. 


§ 98. Record of notes and plats. He shall transcribe the 
field-notes and plats of such surveys into convenient and substantial 
record-books, to be furnished by the county, when the board of com- 
missioners shall deem it advisable, and said records shall be entered 
in an orderly manner, easy of reference, and shall be delivered to his 
successor in office. They may be kept in the office of the county 
clerk, and said record shall be competent evidence in all courts of 
the facts therein set forth. 


§ 99. Method of resurvey and subdivision. The re-- 
survey and subdivision of lands by all surveyors shall be according 
to the laws of the United States, and the instructions issued by the 
officers thereof in charge of the public land surveys, in all respects; 
and in the subdivision of fractional sections, bounded on any side by 
a meandered lake or river, or the boundary of any reservation or ir- 
regular survey, the subdivision lines running towards and closing upon 
the same shall be run at courses in all points intermediate and equi-- 
distant, as near as may be, between the like section lines established 
by the original survey. 


§ 100. Sworn chainmen in disputed cases. Whenever 
the survey made is of lines and monuments in dispute between par- 
ties, or by order of the district or probate courts, the chainmen must 
be disinterested persons, approved and sworn by the surveyor to 
measure justly and impartially to the best of their skill and ability. 


§ 101. Fullness and accuracy of notes and plats. The 
record of the field-notes and plats shall show distinctly of what piece 
of land it is a survey, at whose request it was made, what owners. 
were notified and present, the date of the survey, the names of the 
chainmen, and that they were approved and sworn by the surveyor, 
when so required by law. The courses shall be taken according to- 
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the true meridian, and the variation of the magnetic needle there- 
from shall be noted, and also whenever any material change therein 
shall occur. 


§ 102. Retracing lines to avoid errors. In retracing 
lines or making any survey, he shall take care to observe and follow 
the boundaries and monuments as run and marked by the original 
survey, but shall not give undue weight to partial and doubtful evi- 
dences or appearances of monuments, the recognition of which shall 
require the presumption of marked errors in the original survey, and 
he shall note an exact description of such apparent monuments. 


§ 108. Assistants—how paid. All necessary chainmen and 
other assistants must be paid for their services by the person for 
whom the survey is made, unless otherwise specially agreed. 


Land drainage. See Appendix, c. 46. 


CHAPTER XXII. 
VACANCIES IN OFFICE AND SUPPLYING SAME. 


RESIGNATIONS. 


§ 1. Resignations, o whom made. Resignations may be 
made as follows: 

1. Of all territorial and district officers, to the governor. 

2. Of all members of the legislative assembly, to the presiding of- 
ficer of their branches respectively, when in session; and when not 
in session, to the governor; and when made to the presiding officer, 
he shall at once notify the governor thereof. © 

3. All the officers of the legislative assembly, to the respective 
branches thereof. 

4. Of all elective county officers by filing or depositing such res- 
ignation, in writing, in the office of the county clerk, except that of 
county clerk, which shall be filed or deposited with the board of county 
commissioners, which resignations, unless a different time is fixed 
therein, shall take effect upon such filing or deposit. (As amended, Sess. 
Laws 1881, c. 187. 

5. Of officers of civil townships, to the board of supervisors of 
the township, except of members of said board, which shall be to the 
township clerk; and notice shall forthwith be given by the township 
clerk to the clerk of the district court of the resignation of all officers 
whose bonds are filed with that officer. ‘ 

6. Of all officers holding their office by appointment, to the body, 
board, court, or officer that appointed them. 
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OF VACANCIES. 


§ 2. Events causing vacancies. Every office shall become 
vacant on the happening of either of the following events, before the 
expiration of the term of such office: 

1. The death of the incumbent. 

2. His resignation. 

3. His removal from office. 

4. Failure to qualify as provided by law. 

5. His ceasing to be a resident of the territory, district, county, 
township, or precinct in which the duties of his office are to be exer- 
cised, or for which he may have been elected. 

6. His conviction of any infamous crime, or of any offense involv- 
ing a violation of his official oath. 

7. Whenever a judgment shall be obtained against him for a 
breach of his official bond. 


& 
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OF REMOVALS. 


§ 3. Causes for removal of certain classes of officers. 
All elective county, township, and precinct officers may be charged, 
tried, and removed from office for either of the causes following: 


Willful maladministration in office. 

Habitual drunkenness. 

For a failure to produce and account for all public funds and 
property in his hands at any settlement or inspection authorized by 
law. 


§ 4. Who may bring action. The board of county com- 
missioners, in the name of the county, or any person in his own 
name, may make such a charge and bring the action, and the dis- 
trict court shall have exclusive original jurisdiction thereof. The 
proceedings shall be as provided in the Codes of Civil and Criminal 
Procedure. 


§ 5. Court may suspend officer. At any time after the 
commencement of the action the court may suspend the accused 
from the functions of his’ office until the determination of the mat- 
ter, if sufficient cause appear from testimony or affidavits then pre- 
sented; and, if such suspension take place, the board of county com- 
missioners shall temporarily fill the office by appointment. (As 
amended, Sess. Laws 1881, c. 128.) 


See sec. 10 of this chapter. 


1. Habitual or willful neglect of duty. 
2. Gross partiality. 

3. Oppression. 

4. Extortion. 

5. Corruption. 

6. 

Te 

8. 
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§ 6. Question tried as in other actions.” The question of 
fact shall be tried as in other actions, and if the accused is found 
guilty, judgment shall be entered removing the officer from his office, 
and declaring the latter vacant, or as provided for in the Code of 
Criminal Procedure; and a copy thereof shall be certified to the board’ 
of county commissioners, and the county clerk shall enter the same 
upon the prõper record. 


§ 7. Property delivered to successor. Upon the death, 
resignation, suspension, or removal from office of any officer, all books 
and papers belonging to his office, and all moneys in his hands, and 
all property of whatever kind, held by him by virtue of his office, 
shall be delivered to his successor. 


OF FILLING VACANCIES. 


§ 8. Vacancies filled by appointment. All vacancies, 
except in the offices of members of the legislative assembly, shall be 
filed by appointment, as follows: 

1. In the territorial and district officers, by the governor. 

2. In county and precinct officers, by the board of county com- 
missioners, except vacancies in said board. 

3. In officers of civil townships, by the justices of the peace of 
the township, together with the board of supervisors, or a majority 
of them, by warrant under their hands; and if a vacancy occurs 
from any cause in the foregoing board of appointment, the remain- 
ing officers of such board shall fill any vacancy therein. 


§ 9. Filling vacancy in county board. When a vacancy 
occurs in the board of county commissioners, it shall be the duty of 
the remaining member or members of said board, with the judge of 
the probate court and county clerk, to immediately appoint some suit- 
able person to fill such vacancy from the district where the. vacancy 
occurs. 


§ 10. Brief vacancies not to be filled. If a vacancy oc- 
curs thirty days previous to an election day, at which it may be filled, 
no appointment shall be made unless it be necessary to carry out 
said election and the canvass of the same according to law;-in that 
case an appointment may be made at any time previous to said elec- 
tion, to hold until after said election, or until his successor is 8 elected 
and qualified. 


§ 11. Appointments in writing—term. Appointments 
under the provisions of this act shall be made in writing, and made 
to continue until the next general election at which the vacancy can 
be filled, and until a successor is elected and qualified, to be filed 
with the secretary of the territory, or in the proper county offices re- 
spectively. 
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$ 12. Appointees—how qualified. Persons appointed to- 
offices as herein provided, shall qualify in the same manner as is 
required of those elected, the time of which shall be prescribed in. 
their appointment. 


CHAPTER XXII. 


CIVIL TOWNSHIPS. 


Part I.—Township Organization. 


I.— TOWNSHIPS, HOW ORGANIZED AND NAMED. 


§ 1. When county board to fix boundaries of town.. 
Whenever a majority of the legal voters of any congressional town- 
ship in this territory, containing twenty-five legal voters, petition the- 
board of county commissioners to be organized as a town under this 
chapter, said board shall forthwith proceed to fix and determine the 
boundaries of such new town, and to name the same; and said board 
shall make a full report of ail their proceedings in relation to laying, 
off said town, and file the same with the county auditor or county 
clerk. (Sess. Laws 1888, c. 112, § 1.) 


§ 2. May attach fragment of congressional township: 
to adjoining town. A fraction of a township may be attached. 
by said commissioners to an adjoining town, or be divided between 
two or more towns, or organized separately, according to the wishes 
of a majority of the legal voters to be affected thereby; and when 
rivers or lakes or creeks so divide a township as to make it incon-- 
venient to do town business, the said commissioners may dispose of. 
any fraction so formed by annexing the same to an adjoining town-- 
ship in the same county, if it shall seem to them proper whenever 
petitioned to do so, by not less than two-thirds of the legal voters re- 
siding in such fraction; and the fact that any such petition is so 
signed by two-thirds of such voters may be proved by the affidavit of 
any legal voter residing in such fraction having knowledge of the 
fact, and townships having two or more villages or cities, each con- 
taining two hundred or more inhabitants, may petition the county 
commissioners for a division; and whenever the county commission- 
ers are so petitioned, they may, if they think the interest of such 
town will be subserved thereby, proceed to divide such townships in 
such manner as will best suit the convenience of the territory: pro-- 
vided, however, that at least twenty days’ notice shall be given by the 
county commissioners to the chairman of the board of supervisors of 
each township affected by the change, before action is taken thereon: 
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provided, further, that nothing herein contained shall be construed to 
release any property in or belonging to that part of any township so 
detached from any tax levied or assessed prior to such division being 
made: provided, that the part or portion of any town annexed to any 
other town, and any village or city separated from any town under 
the provisions of this act, shall not be released from, or in any way 
discharged from, the payment of any bonded or other indebtedness 
that may exist against the town from which separation has been 
made. (Id. § 2.) : 


§ 3. Name of town. Towns thus formed shall be named in 
accordance with the expressed wish of a majority of the legal voters 
resident therein; but if they fail to so designate the name, the county 
commissioners may select a name. (Id. § 3.) 


§ 4. First town meeting. The county commissioners shall 
thereupon make out notices designating a suitable place for holding 
the first town meeting in each town, which shall be holden within 
twenty days after said town is organized; and the auditor or county 
clerk shall deliver such notice to the sheriff of the county, who shall 
cause the same to be posted in each township not less than ten days 
before the day set for such town meeting. (Id. § 4.) 


§ 5. County clerk to transmit name to editor. Hach 
county auditor or county clerk shall, within thirty days after such 
town is organized, transmit by mail to the auditor of the territory 
an abstract of such report, giving the bonds of each town and the 
name designated; and said county auditor or county clerk shall record 
in a book for that purpose a full description of each town. (Id. § 5.) 


§ 6. Where similar names are adopted. If the auditor 
of the territory, on comparing the abstract of the reporis from the 
several counties, finds that any two or more townships have the same 
name, he shall transmit to the auditor or county clerk of the proper 
county the name of the town to be altered; and the board of com-- 
missioners shall, at their next meeting thereafter, adopt for such 
town some name different from those heretofore named, so that no- 
two towns organized under this chapter shall have the same name,,. 
and when such name is adopted the auditor [or] clerk of the county 
shall inform the territorial auditor as before directed. (Id. § 6.) 


§°7.- Present boundaries to remain. The limits and bound- 
ary lines of every organized township shall remain as now estab-- 
lished, until otherwise provided by the board of county commission~ 
ers under the authority of law. (Id. § 7.) 


II.—-CORPORATE POWERS OF TOWNS. 


§ 8. Powers of town. Each town is a body corporate and. 
has capacity : 
1. To sue and be sued. 
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9. To purchase and hold lands within its own limits, and for the 
use of its inhabitants, subject to the powers of the Legislature. 

3. To make such contracts, purchase and hold such personal 
property, as may be necessary for the exercise of its corporate or ad- 
ministrative powers. 

4. To make such orders for the disposition, regulation, or use of 
its corporate property as may be deemed conducive to the interests 
-of its own inhabitants. (Sess. Laws 1888, c. 112, § 8.) 


§ 9. Same. No town shall possess or exercise any corporate 
powers except such as are enumerated in this chapter, or are espe- 
cially given by law or necessary to the exercise of the power so enu- 
merated or granted. (Id. § 9.) 


§ 10. Actions to be in corporate name. All acts or pro- 
«ceedings by or against a town in its corporate capacity, shall be in 
the name of such town; but every conveyance of land within the 
limits of such town, made in any manner for the use or benefit of its 
inhabitants, has the same effect as if made to the town by name. 
(Id. § 10.) 


Ill.—ANNUAL TOWN MEETINGS. 


§ 11. Citizens shall hold town meetings. The citizens 
of the several towns of this territory, qualified to vote at general elec- 
tions, shall annually assemble and hold town meetings in their re- 
spective towns on the first Tuesday of March, at such place in each 
town as the electors thereof, at their annual town meetings, from 
time to time appoint; and notice of the time and place of hold- 
ing such meeting shall be given by the town clerk by posting up 
written or printed notices in three of the most public places in said 
town, at least ten days prior to said meeting: provided, that before 
any change of place of holding town meetings is made, notice of such 
contemplated change may be given by any member of the town board 
to the town clerk, who shall, in his regularly printed or written no- 
tices, as provided hereinabove, incorporate the special notice of the 
contemplated change of place of holding said town meeting. (Id. § 11.) 


§ 12. What officers to be chosen. There shall be elected 
at the annual town meeting in each town, three supervisors,—one of 
whom shall be designated on the ballots as chairman,—one town clerk, 
‘one treasurer, one assessor, two justices of the peace, two constables, 
and one overseer of highways for each road district in said town; but 
justices of the peace and constables shall be elected only once in two 
years, except to fill vacancies. (Id.§ 12.) (See App., c. 23, *§ 12a.) 


§ 18. Powers of electors. The electors of each town have 
power at their annual town meeting: 

1. To determine the number of pound-masters.and the location 
‘of pounds. 

2. To select such town officers as are required to be chosen. 
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3. To direct the institution or defense of actions in all contro- 
versies where such town is interested. 

4. To direct such sums to be raised in such town for prosecuting 
or defending such actions as they may deem necessary. 

5. To make all rules and regulations for impounding of animals. 

6. To impose such penalties on persons offending against any 
rule or regulation established by said town as they think proper, not 
exceeding ten dollars for each offense, unless herein otherwise pro- 
vided. 

7. To apply such penalties, when collected, in such manner as 
they deem most conducive to the interests of the town. 

8. To vote to-raise such sums of money for the repair and con- 
siruction of roads and bridges, for the support of the poor, and for 
other necessary town charges, as they deem expedient. 

Provided, that they may, at their annual town meeting, direct 
such an amount of the poll or road tax of the town to be expended 
on the highways in an adjoining town as they deem conducive to the 
interests of the town, which labor and tax shall be expended under 
the direction of the supervisors of the town furnishing the same: 
Provided, further, that where more than one entire congressional 
township is included within an organized town, the poll and road tax 

raised within the limits of each of such congressional townships shall 
be expended within such congressional township, unless raised to be 
expended outside of such organized town, in an adjoining town. 
(Sess. Laws 1888, c. 112, § 138.) 


IV.——BY-LAWS. 


§ 14. By-laws—when to take effect. No by-law made by 
any town shall take effect before the same is published by posting 
up copies thereof in three of the most public places in the town; and 
such by-laws, duly made and so published, are binding upon all per- 
sons coming within the limits of the town, as well as upon the in- 
habitants thereof, and shall remain in force until altered or repealed 
at some subsequent town meeting. (Id. § 14.) 


§ 15. Town clerk shall post by-laws. The town clerk 
shall post in three of the most public places in his town, copies of all 
by-laws made by such town, and shall make an entry in the town 
records of the time when, and the place where, such by-laws were 
posted. (Id. § 15.) 

V.—SPECIAL TOWN MEETINGS. 


§ 16. When special meetings may be held. Special 


meetings may be held for the purpose of electing town officers to fill - 


vacancies that occur, also for the purpose of transacting any lawful 
business, whenever the supervisors, town clerk, and justices of the 
peace, or any two of them, together with at least twelve other free- 
holders of the town, file in the office of the town clerk a written 
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statement that a special meeting is necessary to the interest of the 
town. (Sess. Laws 1888, c. 112, § 16.) 


§ 17. Town clerk to give notice. Every town clerk with 
whom such statement is filed, as required in the preceding section, 
shall record the same, and immediately cause notice to be posted up 
in five of the most public places in the town, giving at least ten days’ 
notice of such special meeting; and if there is a newspaper printed 
in said town, he shall cause a copy of said notice to be published 
therein at least three days before the time appointed for such meet- 
ing. (Id. § 17.) 


$ 18. What notice shall specify. Every notice given for 
a special town meeting shall specify the purpose for which it is to 
be held, and no other business shall be transacted at such meeting 
than such as is specified in such notice. If vacancies in office are to 
be filled at such meeting, the notices shall specify in what office va- 
eancies exist, how they occurred, who was the last incumbent, and 
when the legal term of each office expires. (Id. § 18.) 


VI.——MODE OF CONDUCTING TOWN MEETINGS. 


§ 19. Organization. The electors present at any time be- 
tween nine and ten o’clock in the forenoon of the day of the annual 
town meeting, or special town meeting, shall be called to order by 
the town ¢lerk, if there is one present; in case there is none present, 
then the voters may elect, by acclamation, one of their number chair- 
man, and three of their number judges, of town meeting, who shall be 
duly sworn and be judges of the qualifications of township electors. 
They shall then proceed to choose one of their number to preside as 
moderator of such meeting. The town clerk last before elected, 
shall be clerk of the meeting, and keep full minutes of its proceed- 
ings, in which he shall enter at length every order or direction, and 
all rules and regulations made by the meeting. If the town clerk is 


absent, then such person as is elected for that purpose shall act as 
clerk of the meeting. (Id. § 19.) 


§ 20. Duty of moderator—reconsideration, etc. At 
the opening of every town meeting, the moderator shall state the 
business to be transacted, and the order in which it shall be enter- 
tained, and no proposition to vote a tax shall be acted on out of the 
order of business or stated by the moderator, and no proposition to 
reconsider any vote shall be entertained at any town meeting, unless 
such proposition to reconsider ig made within one hour from the 
time such vote was passed, or the motion for such reconsideration is 
sustained by a number of voters equal to a majority of all the names 
entered upon the poll-list at such election up to the time such mo- 
tion is made; and all questions upon motions made at town meet- 
ings shall be determined by a majority of the electors voting; and. 


CIVIL TOWNSHIPS. 383 


-the moderator shall ascertain and declare the result of the votes on 
each question. (Sess. Laws 1883, c. 112, § 20.) i 


§ 21. Opening of polls. Before the electors proceed to elect 
any town officer, proclamation shall be made of the opening of the 
polls, by the moderator, and proclamation shall, in like manner, be 
made of the adjournment and of the opening and closing of the polls, 
until the election is ended. (Id. § 21.) 


§ 22. Who are voters. No person is a voter at any town 
meeting unless he is qualified to vote at general elections, and has 
been for the last ten days an actual resident of the town wherein he 
offers to vote. (Id. § 22.) 


§ 23. Challenge. If any person offering to vote at any elec- 
tion, or upon any question arising at such town meeting, is chal- 
lenged as unqualified, the judges of the town meeting shall proceed 
thereupon in like manner as the judges at the general election are 
required to proceed, adapting the oath to the circumstances of the 
town meeting. (Id. § 23.) 


§ 24. Certain officers to be elected by ballot. The 
supervisors, treasurer, town clerk, assessor, justices of the peace, 
constables, and overseer of the poor in each township shall be elected 
by ballot. All other officers, if not otherwise provided by law, shall 
be chosen either by yeas and nays, or by a division, as the electors 
determine. (Id. § 24.) 


§ 25. The ballot. When the electors vote by ballot, all the 
-officers voted for shall be named in one ballot, which shall contain, 
written or printed, or partly written and partly printed, the names 
of the persons voted for, and the offices to which such persons are in- 
tended to be chosen, and shall be delivered to one of the judges so 
folded as to conceal its contents. (Id.§ 25.) (See App., c. 23, *§ 12a.) 


§ 26. Poll-list. When the election is by ballot, a poll-list shall 
be kept by the clerk of the meeting, on which shall be entered the 
name of each person whose vote is received. (Id. § 26.) 


§ 27. Judges to deposit ballot. When the election is by 
ballot, one of the judges shall deposit the ballot in a box provided 
for that purpose. (Id. § 27.) 


§ 28. Judges to canvass. At the close of every election by 
ballot, the judges shall proceed publicly to canvass the votes, which 
canvass, when commenced, shall continue without adjournment or 
interruption until the same is completed. (Id. § 28.) 


§ 29. Manner of canvassing. The canvass shall be con- 
‘ducted by taking a ballot at a time from the ballot-box and counting 
until the number of ballots is equal tó the number of names on the 
poll-list, and if there are any left in the box, they shall be immediately 
destroyed, and the person having the greatest number of votes for 
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any office shall be declared duly elected: provided, that if two or more' 
persons have an equal and the highest number of votes for any office, 
the judges of election shall at once publicly, by lot, determine who of 
such persons shall be declared elected. If, on opening the ballots,. 
two or more ballots are found to be so folded that it is apparent that 
the same person voted them, the board shall destroy such votes im- 
mediately. (Sess. Laws 1883, c. 112, § 29.) 


§ 30. Result to be read to meeting. The canvass being 
completed, a statement of the result shall be entered at length by. 
the clerk of the meeting in the minutes of its proceedings, to be kept 
by him as before required, which shall be publicly read by him to the 
meeting, and such reading shall be deemed notice of the result of the 
election to every person whose name is entered on the poll-list as a 
voter. (Id. § 30.) 


§ 31. Minutes to be filed. The minutes of the proceedings 
of every town meeting, subscribed by the clerk of said meeting and 
by the judges, shall be filed in the office of the town clerk within 
two days after such town meeting. (Id. § 31.) 


§ 82. Notice of election. The clerk of every town meeting, 
within ten days thereafter, shall transmit to each person elected to 
any town office, whose name is not entered on the poll-list as a voter, 
notice of his election. (Id. § 82.) 


VII.——ANNUAL TOWN MEETING FAILING TO ELECT. 


§ 83. Proceedings when town meeting fails to elect.. 
In case any town refuses or neglects to organize and elect town offi- 
cers at the time fixed by law for holding annual town meetings, 
twelve freeholders of the town may call a town meeting for the pur- 
pose aforesaid, by posting up notices in three public places in such 
town, giving at least ten days’ notice of such meeting, which notice 
shall set forth the time and place and object of such meeting; and 
the electors, when assembled by virtue of such notice, shall possess 
all the powers conferred upon them at the annual town meeting. In 
case no such notice is given, as aforesaid, within thirty days after 
the time for holding the annual town meeting, the board of county 
commissioners of the county shall, on the affidavit of any freeholder 
of said town, filed in the office of the clerk of the board, setting forth 
the facts, proceed, at any regular or special meeting of the board, and 
appoint the necessary town officers of such town, and the persons so 
appointed shall hold their respective offices until others are elected 
and qualified in their places, and shall have the same powers and be 
subject to the same duties as if they had been duly elected. (Id. § 33.) 


VITI.——QUALIFICATION OF OFFICERS. 


§ 34. Voter eligible to office. Every person qualified to 
vote at town meetings is eligible to any town office. (Id. § 34.) 
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§ 35. Oath of officers. Every person elected or appointed 
to the office of supervisor, town clerk, assessor, treasurer, or consta- 
ble, within ten days after he is notified of his election or appointment, 
shall take and subscribe, before the town clerk or justice of the peace, 
an oath to support the constitution of the United States, and of the 
organic act of this territory, and faithfully to discharge the duties of 
his office (naming the same) to the best of his ability. Such oath 
shall be administered without fee, and certified by the officer before 
whom it was taken, with the date of taking the same. (Id. § 35.) 


§ 36. Certificate to be filed. The person taking such oath 
shall immediately, and before entering upon the duties of his office, 
file the certificate of such oath in the office of the town clerk. (Id. § 36.) 


§ 37. Justice to take oath and give bond. Every per- 
son elected or appointed to the office of justice of the peace, shall, 
within ten days after receiving notice thereof, take and subscribe 
before any other officer duly authorized to administer oaths, an oath 
to support the constitution of the United States and the organic act 
of the territory of Dakota, and faithfully and impartially to discharge 
the duties of his office according to the best of his ability. He shall 
also execute a bond to the board of supervisors, with two or more 
sufficient sureties, to be approved by the chairman, in the penal sum 
of not less than five hundred dollars, nor more than one thousand 
dollars, conditioned for the faithful discharge of his official duties. 
Said chairman shall indorse thereon his approval of the sureties 
named in such bond, and such justice shall immediately file the 
same, together with his oath of office, duly certified, with the clerk 
of the district court of the proper county, for the benefit of any per- 


son aggrieved by the acts of said justice, and any person aggrieved . 


may maintain an action on said bond in his own name against said 
justice and his sureties. (Id. § 37.) 


§ 38. Bond of treasurer. Every person elected or appointed ` 


to the office of treasurer, before he enters upon the duties of his office, 
shall execute and deliver to the supervisors of the town, and their 
successors in office, a bond, with one or more sureties, to be ap- 
proved by the chairman of the board, in double the probable amount 
of money to be received by him, which amount shall be determined 
by said board, conditioned for the faithful execution of his duties as 
such treasurer. (Id. § 38.) 


§ 39. Bond to be filed. The said chairman shall, within six 
days thereafter, file such bond, with said approval indorsed thereon, 
in the office of register of deeds, who shall record the same in a book 
provided for that purpose. (Id. § 39.) 


§ 40. Constable’s oath and bond. Every person ‘chosen 
to the office of constable, before he enters upon the duties of his office, 
v.2— 25 
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and within eight days after he is notified of his election or appoint- 
ment, shall take and subscribe the oath of office prescribed by law, 
and execute a bond to the board of supervisors in such penal sum as 
the supervisors direct, with one or more sufficient sureties, to be ap- 
proved by the chairman of said board or the town clerk, conditioned 
for the faithful discharge of his duties. The chairman of said board 
or the town clerk shall, if such bond is approved, indorse his ap- 
proval thereon, and cause such bond to be filed with the town clerk 
for the benefit of any person aggrieved by the acts or omissions of said 
constable, and any person so aggrieved, or the town, may maintain an 
action on said bond against said constable and sureties. (Id. § 40.) 


§ 41. What deemed refusal to serve. If any person 
elected or appointed to the office of treasurer or constable does not 
give such security and take such oath as is required above within 
the time limited for that purpose, such neglect shall be deemed a re- 
fusal to serve. (Id. § 41.) 


| 
§ 42. Same. If any person -elected or appointed to any town 
office, of whom an oath or bond is required, neglects to file the same 
within the time prescribed by law, such neglect shall be deemed a 
refusal to serve in such office. (Id. § 42.) 


§ 48. Penalty for neglect to take oath. If any town 
officer who is required by law to take the oath of office enters upon 
the duties of his office before taking such oath, he forfeits to such 
town the sum of fifty dollars. (id. § 43.) 


§ 44. Road overseer and pound-master to file accept- 
ance. Every person elected or appointed to the office of overseer 
of highways or pound-master, before he enters upon the duties of his 
office, and within ten days after he is notified of his election or ap- 
pointment, shall file in the office of the town clerk a notice signifying 
his acceptance of such office. A neglect to file such notice shall be 
deemed a refusal [to] serve. (Id. § 44.) 


§ 45. Term of office. Town officers, except justices of the 
peace and constables, hold their offices for one year, and until their 
successors are elected or appointed to their places and are qualified. 
The justices of the peace and constables shall hold their offices for 
two years, and until others are chosen and qualified. (Id. § 46.) 


IX.——-FILLING VACANCIES. 


§ 46. Board may accept resignation. The board of su- 
pervisors of any town may, for sufficient cause shown to them, accept 
the resignation of any town officer in their town, and whenever they 
accept any such resignation, they shall forthwith give notice thereof 
to the town clerk. (Id. § 46.) 


§ 4%. Vacancies—how filled. Whenever any town fails to 
elect the proper number of town officers, or whenever any person 
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elected to a town office fails to qualify, or whenever any vacancy 
happens in any town office from death, resignation, removal from 
town, or other cause, the justices of the peace of the town, together 
with the board of supervisors, or a majority of them, shall fill the 
vacancy by appointment, by warrant under their hand, and the per- 
sons so appointed shall hold their offices until the next annual town 
meeting, and until others are elected and qualified in their places, 
and shall have the same power and be subject to the same duties and 
penalties as if they had been duly elected. (Id. § 47.) 


$ 48. Vacancies in appointing board. Whenever a va- 


‘cancy occurs from any cause in any of the offices enumerated in the 
foregoing section, composing the board of appointment for the ap- 


pointment of town officers in case of vacancy, the remaining officers of | 


such appointing board shall fill any vacancy thus occurring. (Id. § 48.) 


§ 49. When county clerk to appoint assessor. When 
any township assessor is elected and fails or refuses to qualify to dis- 
charge the duties of his office, or if the electors of said township fail, 
from any reason whatever, to elect an assegsor, and the town board 
of said township fails or refuses to appoint an assessor for said town- 
ship on or before the first day of March of that year for which said 
assessor is to serve, then it shall be the duty of the county auditor or 
county clerk to appoint an assessor for said township, who shall be 
a resident of said county. (Id. § 49.) 


X.—BOARD OF HEALTH. 


§ 50. Board of health. The town supervisors shall consti- 
‘tute a board of health, and within their respective towns shall have 
and exercise all the powers necessary for the preservation of the pub- 
lic health. (Id. § 50.) (See Appendix, c. 21, § 29,.*7.) 


§ 51. Powers. The board of health may examine into all 
nuisances, sources of filth, and causes of sickness, and make such 
regulations respecting the same as they may judge necessary for the 
public health and safety of the inhabitants; and every person who 
shall violate any order or regulation made by any board of health, 
and duly published, shall be deemed guilty of a misdemeanor, and 
punished by a fine not exceeding one hundred dollars, or by impris- 
onment in the county jail not exceeding three months. (Id. § 51.) 


§ 52. Public notice. Notice shall be given by the board of 
health of all orders and regulations made by them, by publishing the 
same in some newspaper, if there-is one published in sach town or 
the county; if there is none, then by posting up such notice in five 
public places therein; and such publication of said orders and regu- 
lations shall be deemed a legal notice to all persons. (ld. § 52.) 


§ 53. Penalty for refusal to obey order. Whenever any 
muisance, source or filth, or cause of sickness is found on private 
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property, the board of health shall order the owner or occupant: - 
thereof, at his own expense, fo remove the same within twenty-four 
hours; and if the owner or occupant thereof neglects so to do, he- 
shall forfeit a sum not exceeding fifty dollars, to be recovered in the- 
name of and for the use of the town. (Id. § 58.) 


§ 54. In case of refusal to obey order. Whenever such 
owner or occupant shall not comply with such order of the board of 
health, said board may cause the said nuisance, source of filth, or 
cause of sickness to be removed, and all expenses incurred thereby 
shall be paid by the said owner or occupant, or by such other per- 
son as has caused or permitted the same. (Jd. § 54.) 


§ 55. Board to enter infected premises—proceedings 


_if opposed. Whenever the board of health thinks it necessary, 


for the preservation of the health of its inhabitants, to enter any 
building or vessel in their town for the purpose of examining into 
and destroying, removing, or preventing any nuisance, source of filth, 
or cause of sickness, and shall be refused such entry, any member of 
the board may make complaint under oath to a justice of the peace 
of his town, stating the facts in the case so far as he has knowledge. 
thereof. (Id. § 55.) 


§ 56. Same. Such justice shall thereupon issue a warrant di- 
rected to the sheriff or any constable of the county, commanding him 
to take sufficient aid, and, being accompanied by two or more of the 
board of health, between the hours of sunrise and sunset, to repair 
to the place where such nuisance, source of filth, or cause of sickness 
complained of may be, and the same destroy, remove, or prevent, 
under the direction of the members of such Board of health. (Id. § 56.) 


§ 57. Quarantine. When any person coming from abroad, 
or residing in any town or city in this territory, is infected, or lately 
has been infected, with the small-pox or other contagious disease dan- 
gerous to the public health, the board of health of the town or city 
where such sick or infected person is may immediately cause such. 
person to be removed to a separate house, if it can be done without 
danger to his or her health, and shall provide for such person or per-- 
sons, nurses, medical attendance, and other necessaries,.which shall 
be a charge in favor of such town or city upon the person so pro-- 
vided for, his parents, guardian, or master, if able; otherwise, upon 
the county to which he belongs, or upon the territory, if said person 
be a non-resident of the territory. (Id. § 57.) 


§ 58. Same. If such infected person cannot be removed with- 
out danger to his or her health, the board of health shall make pro- 
vision, as directed in the preceding section, for such person in the 
house where he may be; and in such case they may cause the per- 
sons in the neighborhood to be removed, and may take such other: 


measures as they may deem necessary for the safety of the inhabitants.. 
(Id. § 58.) 


> 
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'§ 59. Board to provide hospital. When a disease danger- 
‘ous to the public health breaks out in any town, the board shall im- 
mediately provide such hospital or place of reception for the sick and 
infected as is judged best for their accommodation and the safety of the 
inhabitants, which shall be subject +o the regulations of the board ; 
and the board may cause any sick and infected person to be removed 
thereto, unless his condition will not admit of such removal without 
danger to his health, in which case the house or place where he re- 
mains shall be considered as a hospital, and, with all its inmates, 
subject to the regulations of the board. (Id. § 59.) 


XI.—— POWERS AND DUTIES OF SUPERVISORS. 


§ 60. Powers of supervisors. The supervisors shall have 
charge of such affairs of the town as are not by law committed to 
other town officers; and they shall have power to draw orders on the 
town treasurer for the disbursement of such sums as may be neces- 
sary for the purpose of defraying the incidental expenses of the town, 
and for all moneys raised by the town to be disbursed for any other 
purpose. * (Id. § 60.) 

§ 61. Improving streets. Whenever any incorporated vil- 
lage or town which is laid out into streets is included in the limits 
of an organized township, the town supervisors are authorized to 
cause improvement to be made in any street that may be needed as 
a highway, if the corporate authorities of said village or town neglect 
‘to make such improvements. (Id. § 61.) — 


§ 62. Board to prosecute actions. The supervisors shall, 


‘by their name of office, prosecute for the benefit of the town, all ac- . 


tions upon bonds given to them, or their predecessors in office; and 
shall also sue for and collect all penalties and forfeitures, in respect 
to which no other provision is made, incurred by any officer or in- 
habitant of the town; and they shall have power, in like manner, to 
prosecute for any trespass committed on any public inclosure, high- 
way, or property belonging to the town, and shall pay all moneys 
collected under this-section to the town treasurer. (Id. § 62.) 


§ 68. Quorum. Any two of the supervisors constitute a quo- 
rum for the performance of any duties required by law of the town 
supervisors, except when otherwise provided. (Id. § 633 


XII.—DUTIES CF TOWN CLERK. 


§ 64. Clerk may administer oath. The town clerks of 
the several towns, city clerks of all cities, and recorders of all villages 
in this territory, are hereby authorized to administer all oaths and 
take all acknowledgments of instruments authorized or required by 
law. (Id. § 64.) 


§ 65. May appoint deputy, etc. The town clerk shall 
have the custody of the record-books and papers of the town, when 
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no other provision is made by law, and he shall duly file and safely- 
keep all certificates of oaths and other papers required by law to be 
filed in his office. He may, at his discretion, appoint a deputy town 
clerk, for whose acts he shall be responsible. Before any deputy. 
town clerk shall enter upon the duties of his office he shall take and 
subscribe the oath required’ by law, which oath shall be filed in the 
office of the clerk of the court. (Id. § 65.) 


§ 66. Keep record. He shall record in the book of ‘records 
of his town minutes of the proceedings of every town meeting, and 
he shall enter therein every order or direction, and all rules and reg-- 
ulations, of any such town meeting; and shall also file and preserve 
all accounts audited by the town board or allowed at a town meeting, 
and enter a statement thereof in such book of records. (ld. § 66.) 


§ 67. Oath and bond. Every person elected or appointed 
to the office of town clerk in any of the towns of this territory shall, 
before he enters upon the duties of his office, and within the time 
prescribed by law for filing his oath of office, execute a bond, with 
two or more sufficient sureties, to be approved by the town treasurer, 
in such penal sum as the supervisors direct, conditioned for the faith- 
ful discharge of his duties. Said bond so approved shall be filed in 
the office of the clerk of the district court for the benefit of any per-- 
son aggrieved by the acts or omissions of said town clerk, and any 
person so aggrieved, or the town, may maintain an action on said 
bond against said town clerk and sureties. (Id. § 67.): 


§ 68. Clerk to send name to district court clerk. 
Every town clerk, immediately after the qualification of any consta- - 
ble elected or appointed in his town, shall transmit to the clerk of 
the district court of the county the name of such constable. (Id. § 68.) 


§ 69. Clerk to send certain notice to district court 
clerk. Each town clerk shall, immediately after the election of any 
justice of the peace in his town, transmit a written notice thereof 
to the clerk of the district court of said county, stating therein the 
name of the person elected, and the term for which he is elected; and 
if elected to fill a vacancy, he shall state in said notice who was the 
last incumbent of the office. (Id. § 69.) 


§ 70. Penalty for neglect. If any town clerk willfully neg- 
lects to make such return, such omission is hereby declared a mis- 
demeanor, and on conviction thereof the person so offending shall be 
adjudged to pay a fine not exceeding $10. (Id. § 70.) 


XIIl.—-DUTIES OF TOWN TREASURER. 


§ 71. Treasurer’s duties. The town treasurer shall receive- 
and take charge of all moneys belonging to the town, or which are by 
law required to be paid into the town treasury, and shall pay over 
and account for the same upon the order of such town, or the ‘officers.. 
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thereof, duly authorized in that behalf, made pursuant to law, and shall 
perform all such duties as may be required of him by Jaw. (Id. § 71.) 


§ 72. Account of receipts and disbursements. Every ~ 


town treasurer shall keep a true account of all moneys by him 
received by virtue of his office, and the manner in which the same are 
disbursed, in a book provided at the expense of the town for that pur- 
pose, and exhibit such account, together with his vouchers, to the town 
board at its annual meeting for adjustment; and he shall deliver all 
books and property belonging to his office, the balance of all moneys 
in his hands as such treasurer, to his successor ir office on demand, 
after such successor has qualified according to law. (Id. § 72.) 


§ 73. Town treasurer to draw moneys from county. 
The town treasurer shall from time to time draw from the county 
treasurer such moneys as have been received by the county treasurer 
for the use of his town, and on receipt of such moneys shall deliver 
proper vouchers therefor. Each town treasurer shall be allowed and 
entitled to retain 2 per centum of all moneys paid into the town treas- 
ury for receiving, safe-keeping, and paying over the same according 
to law, except such moneys as are appropriated for bounty to soldiers, 
of which he shall only be allowed to retain 1 per cent. (Id. § 73.) 


§ 74. Town treasurer’s statement. Each town treasurer, 
within five days preceding the annual town meeting, shall make out 
a statement in writing of the moneys by him received into the town 
treasury from the county treasurer, and from all oth@&officers and 
persons, and also of all moneys paid out by him as such treasurer, 
in which statement he shall set forth particularly from whom and on 
what account such moneys were received by him, with the amount 
received from each officer or person, and the date of receiving the 
same, also to whom and for what purpose any moneys have been paid 


out by him, with the amount and date of each payment. He shall , 


also state therein the amount of moneys remaining in his hands as 
treasurer. Such statement shall be filed by him in the office of the 
town clerk, and shall be by such clerk carefully preserved and recorded 
in the town book of records. (Id. § 74.) 


§ 75. Penalty for neglect. Every town treasurer who re- 
fuses or neglects to comply with the provisions of the four preceding 
sections, shall forfeit not more ‘than $2,000, to be recovered in any 
court of competent jurisdiction, the amount to be fixed by the jury 
trying the cause, or by the court, if there is no jury impaneled, and 
may be recovered by a civil action, in the name of the person who 
prosecutes the same, with costs of the suit; one-half shall go to the 
person so prosecuting, and the remainder to the town of which such 
delinquent is or has been treasurer. (Id. § 75.) 


§ 76. Treasurer’s record—warrants. Each and every 
town treasurer in this territory shall keep a suitable book, to be pro- 
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vided at the expense of the town, in which he shall enter the town 
orders that he cannot pay for want of funds when presented to him 
for payment, which orders when presented shall be indorsed by such 
treasurer by putting upon the back of the same the words, “Not paid 
for want of funds,” giving the date of such indorsement, signing the 
name as town treasurer, which order, when so indorsed, shall bear 
interest from that date until paid. All town orders shall be paid in 
the order that they are registered, out of the first moneys that come 
into the town treasurer’s hands for such purposes. (Sess. Laws 1883, 
c. 112, § 76.) 


XIV.—TOWN BOARD OF AUDITORS. 


s 

§ 77. Supervisors to audit accounts. The supervisors 
constitute a town board for the purpose of auditing all accounts pay- 
able by said town; and if for any cause there are not three supervisors 
present to constitute said board, the chairman, and, in his absence, 
either of the supervisors, may notify any one or so many of the justices 
of the peace of the town as will, together with the supervisors present, 
make a board of three; and the board so constituted $hall have au- 
thority to act as the town board. (Id. § 77.) 


§ 78. Meetings of town board. The town board shall 
meet annually on the Tuesday next preceding the annual town meet- 
ing to be held in said town, and at such other times as they deem 
necessary and expedient, for the purpose of auditing and settling all 
charges against said town; and they shall state on each account the 
amount allowed by them, but no allowance shall be made for any ac- 
count which does not specifically state each item of the same and the 
nature thereof. (Id. § 78.) 


§ 79. Board to audit accounts at annual meeting. 
The board shall also, at their annual meeting in each year, examine 
and audit the accounts of the town treasurer for all moneys received 
and disbursed by him as such officer; and they shall audit the ac- 
counts of all other town officers who are authorized by law to receive 
or disburse any money of the town by virtue of their office. (Id. § 79.) 


§ 80. Shall draw up report. Such board shall draw up re- 
port, stating in detail the items of account audited and allowed, the 
nature of each account, and the name of the person to whom such 
account was allowed, including a statement of the fiscal concerns of 
the town, and an estimate of the sum necessary for the current ex- 
penses thereof, the support of the poor, and other incidental expenses 
for the ensuing year. ~ (Id. § 80.) 


§ 81. Report to be read. Such report shall be produced and 
publicly read by the town clerk at the next ensuing town meeting, 
and the whole or any portion of such report may be referred, by the 
order of the meeting, to a committee, whose duty it shall be [to] ex- 
amine the same and report thereon to such meeting. (Id. § 81.) 
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§ 82. Treasurer to pay orders. ` The amount of any ac- 
count audited and allowed by the town board, and the amount of any 
account voted to be allowed at any town meeting, shall be paid by 
the town treasurer -on the order of said board, signed by the chair- 
man and countersigned by the clerk; and all orders issued to any 
person by the town board for any sum due from such town, shall be 
receivable in payment of town taxes of said town. (Id. § 82.) 


$ 83. Clerk of board. The town clerk shall be clerk of the 
+own board, and shall keep a true record of their proceedings in his 
office. (Id. § 83.) 
XV.—TOWN BOARD OF REVIEW. 


§ 84. Reviewing assessment, corrections, etc. The 
board of supervisors of each town, the assessor, reeorder, and presi- 
dent of each incorporated village, and the assessor, recorder, and 
mayor of each city, (except cities whose charter provides for a board 
of equalization,) shall meet on the fourth Monday of June, at the 
office of the town clerk or recorder [or] city clerk, for the purpose of 
reviewing the assessment of property in such town or district, and 
they shall immediately proceed to examine, ascertain, and see that 
all taxable property in their town or district has been properly 
placed upon the list and duly valued by the assessor, and in case any 
property, real or personal, shall have been omitted by inadvertence 
or otherwise, it shall be the duty of said board to place the same 
upon the list, with the true value thereof, and proceed to correct the 
assessment so that each tract or lot of real property, and each arti- 
cle, parcel, or class of personal property, shall be entered on the as- 
sessment list at the true and full value thereof; but the assessment of 
the property of any person shall not be raised until such persons haye 
been duly notified of the intent of the board so to do. And on the appli- 
cation of any person considering himself aggrieved, they shall review 
the assessment and correct the same as shall appear to them just. 
Any two of said officers are authorized to act at such meeting, and 
they may adjourn from day to day until they shall finish the hear- 
ing of all cases presented on that day. All complaints and griev- 
ances of individuals, residents of the town or district, in reference to 
the assessment of personal property, shall be heard and decided by 
the town board: provided, that the complaints of non-residents in 
reference to the assessment of any property, real or personal, and of 
others in reference to any assessment made after the meeting of the 
town board of review, shall be heard and determined by the county 
board. (Id. § 84.), 


§ 85. Assessor to give notice of meeting. The assessor 
shall cause at least ten days’ previous notice of the time and place of 
the meeting of the town board of review, by posting notices in at 
least three public places in his town or district, but the failure to give 
such notice or hold such meeting shall not vitiate such assessment, 
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except as to the excess of valuation of tax thereon shown to be un-- 
justly made or levied, (Sess. Laws 1883, c. 112, § 88.) 


XVI.—FEES OF TOWN OFFICERS. 


§ 86. Pay of officers. The following town officers are entitled’ 
to compensation at the following rates for each day necessarily de-- 
voted by them to the service of the town, in the duties of their re- 
spective offices. The town assessors shall receive for their services 
three dollars per day while engaged in their respective duties as such 
assessors: provided, that compensation received by such assessor 
shall not exceed the sum of sixty dollars in any one year. The 
town clerks and supervisors shall receive for their services one dol ~ 
lar and a half per day when attending to business in their town, and 
two dollars when attending to business out of the town; no town su- 
pervisors shall receive more than thirty-five dollars compensation in. 
any one year: Provided, that the town clerk shall be paid fees for 
the following, and not a per diem: For serving notices of election 
upon town officers, as required by law, twenty-five cents each; for 
filing any paper required by law to be filed in his office, ten cents 
each; for posting up notices required by law, twenty-five cents each ;. 
for recording any order or any instrument or writing authorized by 
law, ten cents for each hundred words; for copying any record of in- 
strument on file in his office and certifying the same, ten cents for 
each hundred words, to be paid for by the person applying for the 
same: Provided, further, that at any town meeting, before the elect- 
ors commence balloting for officers, they may by resolution reduce 
or increase the compensation of officers, but no such increase shall 
exceed one hundred per cent. (Id. § 86.) 


XVII.—-CLAIMS AGAINST TOWNS. 


§ 87. Accounts, how stated. Before any account, claims, 
or demands against any town or county of this territory, for any 
property or services for which such town or county shall be liable, 
shall be audited or allowed by-the board or officers authorized by law 
to audit and allow the same, the person in whose favor such account, 
claim or demand shall be, or his agent, shall reduce the same to 
writing in items, and shall verify the same to the effect that such ac- 
count, claim, or demand is just and true; that the money therein 
charged was actually paid for the purposes therein stated; that the 
property therein charged was actually delivered or used for the pur-- 
poses therein stated, and was of the value therein charged; and that 
the services therein charged were actually rendered and of the value 
therein charged, or in case such services were official, for which fees 
are prescribed by law, then that the fees or amounts charged there- 
for are such as are allowed by law, and that no part of such account, 
claim, or demand has been paid: provided, that the provisions of 
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this act shall not apply to any claim or demand for an annual salary 
or per diem of jurors or witnesses fixed by, or in pursuance of, any 
statute. (Sess. Laws 1883, c. 112, § 87:) 


§ 88. Accounts to be verified. The verification required 
by the preceding section may be made before any officer authorized 
by law to administer oaths, or before any member of the board to- 
which the account, claim, or demand shall be presented to be audited, 
and every member of such board is hereby authorized to administer 
the proper oath in such cases; and every person who shall willfully 
or knowingly swear falsely on any such cases, shall be deemed guilty 
of willful perjury, and be punished accordingly : provided, that in case 
any such account, claim, or-demand shall be made or presented by 
any administrator or executor on behalf of the estate of a deceased 
person, he shall not be required to verify the same, but may prove 
the same otherwise to the satisfaction of the board. (Id. § 88.) 


§ 89. Consideration of account. Whenever an account, 
claim, or demand against any town or county shall have been verified 
in the manner prescribed in this act, the board of officers to whom 
the same shall be presented may receive and consider the same, and. 
may allow or disallow the same in whole or in part, as to such board 
or officers shall appear just or lawful, saving to such claimants the 
right of appeal. (ld. § 89.) ' ‘ 

§ 90. Penalty for auditing account not verified. Any 
member of such board who shall audit and allow any account, claim, 
or demand required by this act to be itemized and verified, without. 
the same having been first duly itemized and verified, shall be deemed 
guilty of a misdemeanor, and be punished by fine not exceeding five 
hundred dollars, or by imprisonment in the county jail not exceeding 
six months, or by both such fine and imprisonment. (Id. § 90.) 


XVIII.—SUITS BY AND AGAINST TOWNS. 


§ 91. Proceedings in case of suit. Whenever any contro- 
versy or cause of action exists between towns, or between a town and 
an individual or corporation, such proceedings shall be had either at 
law or equity, for the purpose of trying and settling such controversy, 
and the same shall be conducted in the same manner, and the judg- 
ment or decree therein shall have the like effect, as in other actions 
or proceedings of a similar kind between individuals and corporations. 
(Id. § 91.) 

§ 92. Town to sue in its name, except. In all such ac- 
tions and proceedings the town‘shall sue and be sued by its name, 
except where town officers are authorized by law to sue in their name 
of office for the benefit of the town. (ld. § 92.) 


§ 98. Process must be served as directed. No town or 
town officer shall be required to appear, answer, or plead to any such 


action at the first term of the court after the commencement thereof, 


Pai 


Syra ra -3 he ee 
ES 7 ete tw se as get Myr ye. 
+ “y 
` 


Ż 
of 


r 


F 


y 


396 POLITICAL CODE. 


when the-same is commenced in the district court, unless the pro- 
cess aforesaid is served, as herein directed, at least thirty days before 
the commencement of the term. (Sess. Laws 1883, c. 112, § 93.) 


§ 94. Service, on whom. In legal proceedings against a 
town by name, all papers shall be served on the chairman of the board 
of supervisors, and in case of his absence, on the town clerk, and 
whenever any action or proceeding is commenced, said chairman 
shall attend to the defense thereof, and lay before the electors of the 
town, at the first town meeting, a full statement of such proceedings, 
for their direction in regard to the defense thereof. (Id. § 94.) 


§ 95. Jurisdiction. No action in favor of any town shall be 
brought before any justice of the peace residing in such town. (Id. § 95.) 


§ 96. Recovery. Whenever any action is brought to recover 
a penalty imposed for any trespass committed on the lands belong- 
ing to the town, if it appears on the trial thereof that the actual 
amount of injury to such town lands, in consequence of such trespass, 
exceeds the sum of twelve dollars and fifty cents, then the amount 
of actual damage, with costs of suit, shall be recovered in said action, 
instead of any penalty for said trespass imposed by the town meet- 
ing, and such recovery shall be used as a bar to every other action 
for the same trespass. (Id. § 96.) 


§ 97. Court may partition, when. Whenever by decree 


-or decision, in any action or proceeding brought to settle any contro- 


versy in relation to town commons or other lands, the common prop- 
erty of a town, or for the partition thereof, the rights of any town are 
settled and confirmed, the courts in which such proceedings are had 
may partition such lands according to the rights of parties. (Id. § 97.) 


§ 98. Payment of judgment. When a judgment is recov- 
ered against any town or against any town officers, in an action 
prosecuted by or against them in their name of office, no execution 
shall be awarded or issued upon such judgment, but the same, unless 
reversed or stayed on appeal, shall be paid by the town treasurer 
upon demand, and the delivery to him of the certified copy of the 
docket of the judgment, if there is sufficient money of such town in 
his hands not otherwise appropriated. If he fails to do so, he shall 
shall be personally liable for the amount, unless the collection thereof 
is afterwards stayed upon appeal. If payment is not made within 
thirty [days] after the time fixed by law for the county treasurer to 
pay over to the town treasurer the money in his hands belonging to 
such town, levied for the purpose of paying such judgment, next after 
the rendition of such judgment, execution may be issued on such 
judgment, but only town property shall be liable thereon. (Id. § 98.) 


§ 99. When judgment is not satisfied. If judgment for 
the recovery of money is rendered against any town, and the judg- 
ment is not satisfied, or proceedings thereon stayed by appeal or 
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otherwise, before the next ‘annual meeting of said town, a certified 
copy of the docket of the judgment may be presented to said town at 
said annual meeting. The supervisors of the town shall thereupon 


cause the amount due on the judgment, with interest from the date 
of its recovery, to be added to the tax of said town, and the same. 


certified to the county auditor or county clerk, and collected as other 
town taxes are collected. (Sess. Laws 1888, c. 112, § 99.) 


XIX.—TOWN CHARGES-——-HOW LEVIED. 


§ 100. Town charges. The following shall be deemed town 
charges: 

1. The compensation of town officers for services rendered their 
respective towns. 

2. Contingent expenses necessarily incurred for the use and bene- 
fit of the town. 

3. The moneys authorized to be raised by the vote of the town 
meeting for any town purpose. 

4. Every sum directed by law to be raised for any town purpose : 

Provided, that no tax for town purposes shall exceed the amount 
voted to be raised at the annual town meeting, as provided in sub- 
division nine, section fifteen (15) aforesaid. (Id. § 100.) 


-§ 101. How levied. The moneys necessary to defray the 
town charges of each town shall be levied on the taxable property in 
such town, in the manner prescribed in the chapter for raising rev- 
enue and other money for territory and county purposes and ex- 
penses. (Id.§ 101.) 


XX.——-BOOKS AND PAPERS OF OUTGOING OFFICERS. 


§ 102. Successor in office to demand records. When- 
ever the term of any supervisor, town clerk, or assessor expires, and 
another person is appointed or elected to such office, such successor, 
immediately after he enters upon the duties of his office, shall de- 
mand of his predecessor all books and papers under his control be- 
longing to such office. (Id. §102.) 


§ 103.. Same. Whenever either of the officers above named re- 
signs, or the office becomés vacant in any way, and another person is 
elected or appointed in his stead, the person so elected shall make 
such demand of his predecessors, or of any person having charge of 
such books and papers. (Id. § 103.) 


§ 104. Records to be delivered on oath. Every person 
so going out of office, whenever thereto required pursuant to the fore- 
going provisions, shall deliver, upon oath, all records, books, and 
papers in his possession, or in his control, belonging to the office held 
by him, which oath may be administered by the officer to whom such 
delivery is made. (Id. § 104.) 
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$ 105. Demand for records of administrator. Upon 
the death of any of the officers enumerated, the successor of such 
officers shall make such demand as above provided, of the executors 


or administrators of such deceased officer, and such executors or ad- 


ministrators shall deliver, upon like oath, all records, books, papers, 
or moneys in their possession or under their control, belonging to the 
office held by their testator or intestate. (Sess. Laws 18883, c. 112, 
§ 105.) i 

XXI.—GUIDE-POSTS. 

§ 106. Shall erect guide-posts. Every township shall, in 
the manner provided herein, erect and maintain guide-posts on the 
highways, and other ways, within the township, at such places as are 
necessary or convenient for the direction of travelers. (Id. § 106.) 


§ 107. Report of guide-posts. The supervisors shall sub- 
mit to the electors, at every annual meeting, a report of all the places 
at which guide-posts are erected and maintained within the town, and 
of all places at which, in their opinion, they ought to be erected and 
maintained. For each neglect or refusal to make such report, they 
shall severally forfeit the sum of ten dollars. (Id. § 107.) 


§ 108. Penalty for neglect to furnish guide-posts. 
Upon the report of the supervisors the town shall determine the sev- 
eral places at which guide-posts are erected and maintained, which 
shall be recorded in the town records. A town which neglects or re- 
fuses to determine such places, and to cause a record thereof to be 
made, shall forfeit the sum of five dollars for every month during 
which it neglects or refuses so to do; and in such case, upon any trial 
for not erecting or maintaining guide-posts reported to be necessary 
or convenient by the supervisors, the town shall be estopped from alleg- 
ing that such guide-posts were not necessary or convenient. (Id. § 108.) 

§ 109. Character of guide-posts. Ateach of the places de- 
termined by the town, there shall be erected a substantial post, of not 
less than eight feet in height, near the upper end of which shall be 
placed a board, and upon such board shall be plainly and legibly 
painted, or otherwise marked, the name of the next town or place, 
and such other town or place of note as the supervisors think proper, 
to which each of such roads lead, together with the distance or number 
of miles to the same; and also the figure of a hand, with the fore- 
finger thereof pointed towards the towns or places to which said roads 
lead: provided, that the inhabitants of any town may, at their annual 


meeting, agree upon some suitable substitute for such guide-posts. 
(Id. § 109.) 


§ 110. Forfeit for neglect to furnish guide-posts. 
Every town which neglects or refuses to erect and maintain such guide- 
posts, or some suitable substitute therefor, shall forfeit annually the 
sum of five dollars for every guide-post which it so neglects or refuses to 
maintain, which sum may be sued for and collected by any person, 
before any justice of the peace of the proper county, and the moneys 
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:so collected shall be paid into the town treasury for the benefit of the 
roads and bridges of the said town. (Sess. Laws 1888, c. 112, § 110.) 


XXII.—PUBLIO PLACES. _ 


~- § 111. Voters to designate public places. At the an- 
nual town meeting in each year the legal voters present at each meet- 
ing shall determine and designate three’places in the town as public, 
or the most public, places of such town, and that all legal notices re- 
quired to be posted in three public, or the most public, places of a 
town, shall be posted up at such places at least, and they shall make 
provision for the erection and maintenance of posts on which to post 
up notices as aforesaid in all’ places so designated, in which there is 
16 sufficient natural convenience for that purpose. (Id. § 111.) 


XXTIT.——-POUNDS AND POUND-MASTERS. 


§ 112. Pounds. Whenever the electors of any town determine 
at their annual town meeting to erect one or more towns [pounds] 
therein, the same shall be under the care and direction of such pound- 
masters as are chosen or appointed for that purpose. (Id. § 112.) 


§ 113. Discontinue pounds. The electors of any town may, at 
any annual town meeting, discontinue any pounds therein. (Id. § 113.) 


§ 114. Fees of pound-master —sales, ete: The pound- 
master is allowed the following fees, to-wit: For taking into pound or 
discharging therefrom any horse, ass, or mule, and all neat cattle, 
twenty cents each; for every sheep or lamb, ten .cents each; and 
for every hog, large or small, ten’ cents; and twenty-five cents for 
keeping each twenty-four hours in pound. And the pound-master has 
a lien on.on all such animals for the full amount of his legal charges 
and expenses, and shall be entitled to the possession of such animals 
until the same is paid; and if the same are not paid and said animals 
removed within four days after they are impounded, the said pound- 
master shall give notice by posting the same in three of the ‘most 
public places in said town that said animals (describing them) are 
impounded, and that unless the same are taken away and fees paid 
within fifteen days after the date of such notice, he will sell the same 
at public vendue, at the place where the town meetings of said town 
are usually held; and on the day designated in such notice the said 
pound-master shall expose thesaid animals for sale, and sell the same 

to the highest bidder in cash, for which service he shall receive two 
~ per cent. of the purchase money foreach animal. ‘Out of the money 
realized from said sale the said pound-master shall deduct all his legal 
fees and charges, and pay the balance, if any, to the chairman of the 
town supervisors, at the same time giving to said supervisors an accu- 
rate description of the animals sold and the amount received by him for 
-each animal, and shall take a receipt and duplicate therefor, and file 
one of them with the town clerk: provided, that the said supervisors 
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_ shall at any time within six months, upon sufficient proof from the 


owner of any animal so sold, pay to said owner the balance due as 
received from said pound-master; but if said money is not claimed 
within that time, then the sum so received shall be retained for the 
use of said town. (Sess. Laws 1883, c. 112, § 114.) 


XXIV.——-TOWNSHIP DEBTS AND BONDS. 


§ 115. Limit of debt. No town has power to contract debts. 
or make expenditures for any one year in a larger sum than the 
amount of taxes assessed for such year, without having been author- 
ized by a majority of the voters of such township, and no town shall 
assess for township purposes more than ten mills on the dollar of 
taxable property for any one year. (fd. § 115.) 


§ 116. Bonds of town. The board of supervisors of the or- 
ganized townships of this territory, or those that may hereafter be 
organized, be and the same are hereby authorized and fully empow- 
ered to issue the bonds or orders of their respective towns, with cou- 
pons attached, in such amounts and at such periods as they may be 
directed by two-thirds of the legal voters present and voting at any 


. legally called town meeting held for that purpose; such bonds or or- 


ders to be payable in such amounts and at such times, not exceeding 
six years from date, as two-thirds of the legal voters present and vot- 
ing at such meeting shall determine, with interest thereon not to ex- 
ceed eight per cent. per annum, payable annually; which bonds or 
orders and coupons shall be signed by the chairman of the board of 
supervisors, and countersigned by the clerk of said town: provided,,. 
that nothing herein contained shall be construed to authorize the is- 
suing of said bonds or orders unless the same shall have first been 
voted for by ballot by two-thirds of all the legal voters present and 
voting at any annual town meeting, or special town meeting called 
for that purpose, notice of which, particularly specifying the object 
for which such meeting was called, have been posted in at least three 
public places in said town for not less than ten days previous to the- 
time of calling the same. (Id. § 116.) 


§ 117. Bonds to be sold at par. No bonds or orders is- 
sued under the authority of this act shall be issued or negotiated for 
less than par value, nor shall said bonds or orders, or the proceeds 
thereof, be used or appropriated for any purpose whatever other than 
specified in this act. (Id. § 117.) 


§ 118. Levying bond tax. Said board of supervisors and 
their successors-are hereby authorized, and it is hereby made their 
duty, on or before the first day of September next after the date of 
said bonds or orders, and in each and every year thereafter on or be- 
fore the first day of September, until the payment of said bonds or 
orders and interest is fully provided for, to levy and in due form to 
certify to the auditor or county clerk of the county in which such. 
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town is situated, a tax upon the taxable property of said town, equal ` 


to the amount of principal and interest maturing next after such levy, 
and, in the discretion of said board of supervisors, such further sums 
as it shall deem expedient, not exceeding twenty per cent. of such 
maturing bonds or orders and interest, which taxes shall be payable 
in money, and shall constitute a fund for the payment of said bonds 
or orders and the interest thereon. (Sess. Laws 1883, c. 112, § 118.) 


XXV.-~MISCELLANEOUS PROVISIONS. 


§ 119. Town officer not to have interest in contract. 
No town officer shall become a party to, or intefested, directly or in- 
directly, in, any contract made by the board of which he may be a 
member ; and every contract or payment voted for or ‘made contrary 
to the provisions of this section is void; and any violation of this 
section hereafter committed shall be a malfeasance in office which will 
subject the officer so offending to be removed from office. (Id. § 119.) 


§ 120. Election district. Each town organized under this 
chapter, or any law heretofore in force, constitutes an election dis- 
trict. (Id. § 120.) 


§ 121. Incorporated city to have powers of this 
chapter. Nothing in this chapter contained shall in any way ap- 
ply to any portion of the territory which is embraced within the lim- 
its of any incorporated city; but each incorporated city shall have 
and exercise within its limits, in addition to its powers, the same 
powers conferred by this chapter upon towns, in the manner pre- 
scribed by law. (Id. § 121.) 


Part II.—Roads, Cartways, and Bridges. 
(See Political Code, c. 29.) 
I.—PUBLIC HIGHWAYS. 


§ 1. What are public roads. All public. roads and high- 
ways within this territory which have been open and in use as ‘such, 
and included in a road district in the town in which the same are 
respectively situated, during twenty years next preceding the time 
when this act shall take effect, are hereby declared to be public roads 
or highways, and confirmed and established as such, whether the same 
have been lawfully laid out, established, and opened, or not. (Sess. 
Laws 1888, c. 112, pt. 2, § 1.) 


§ 2. Same. Every road laid out by the proper authorities, as 
provided for in this chapter, from which no appeal has been taken 
within the time limited for taking such appeal, is hereby declared a 
public highway to all intents and purposes, and all persons having 
refused or neglected to take an appeal, as provided for in this chap- 
ter, shall forever be debarred from any further redress. (Id. § 2.) 
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§ 8. Congressional section lines. Inall townships in this 
territory in which no public roads have been laid out, or which have 
not been organized, the congressional section lines shall be consid- 
ered public roads, to be opened to the width of two rods on each side 
of such section lines, upon the order of the board of supervisors, with- 
out any survey being had, except where it may be necessary on ac- 
count of variations caused by natural obstacles, subject, however, to 

‘all the provisions of this chapter in relation to assessment of dam- 
ages. (Sess. Laws 1888, c. 112, pt. 2, § 3.) 


Ii.—ROAD DUTIES OF SUPERVISORS. 


§ 4. Who to’have care of roads, etc. The supervisors 
in the several towns in this territory shall have the care and super- 
intendence of roads and bridges therein, shall give directions for the 
repairing of the roads and bridges in their respective towns, regulate 
roads already laid out, and alter each of them, as they or a major- 
ity of them deem proper, as hereinafter provided; divide the respect- 
ive towns into so many road districts as they deem convenient, by 
writing under their hands, to be lodged with the town clerk, and by 
him entered into the town records; such division to be made annu- 
ally, if they deem it necessary, and in all cases to be made within at 
least twenty days before the annual town meeting. They shall assign 
to each of the said road districts such of the inhabitants liable to 
work on highways as they think proper, having regard to proximity 
of residence, and require the overseers of highways, as often as they 
deem necessary, to warn all persons lable to work on roads to come 
and work thereon, with such tools, carriages, cattle, or teams as the 
said overseers, or either of them, shall direct. (Id. § 4.) 


§ 5. Report of roads. The supervisors in each town shall 
render to the annual town meeting an account in writing, stating the 
labor assessed and performed in such town, the sums received by 
them for fines and commutation, and all other moneys received under 
this chapter; a statement of the improvements necessary to be made 
on the roads and bridges, and an estimate of the probable expense of 
making such improvements beyond that of the labor to be assessed 
in that year, that the road tax will accomplish; also a statement in 
writing of all expenses and damages in consequence of laying out, al- 
tering, or discontinuing roads. (Jd. § 5.) 


I.—-DUTIES OF OVERSEERS OF HIGHWAYS. 


§ 6. Duties. The overseers of highways in each town shall re- 
pair and keep in order the roads within their respective districts; 
warn all persons from whom labor-is due to work on highways at 
such times and places within their several districts as they may think 
proper; collect all fines and commutation money; execute all lawful 
orders of the supervisors; and deliver to the town clerk within sixteen 
days after election or appointment a list, subscribed by such over- 
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seer, of the names of all the inhabitants in his road district who are . 


liable to work on the highways. (Sess. Laws 1888, c. 112, pt. 2, § 6.) 


$ 7. When overseer to be appointed. If any person, 
chosen or appointed to the office of overseer of highways, refuses to 
serve, or if his office becomes vacant, the supervisors of the town 
shall, by warrant under their hands, appoint some person in his stead, 
and the overseer so appointed shall have the same powers, subject 
_to the same orders, and liable to the same penalties, as overseers 
chosen at town meetings. < (Id. § 7.) 


§ 8. Notice. The supervisors making the appointment shall 
cause such warrant to be forthwith filed in the office of the town 
clerk, who shall give notice to the person appointed, as in other 
CASES. (Id. § 8.) 


§ 9. Penalty for neglect to perform duties. Every 
overseer of highways who refuses or neglects to perform any of the 
duties of this chapter, or which may be lawfully required of him by 
the supervisors of his town, shall, for every such refusal or neglect, 
forfeit the sum of ten dollars, to be sued for by the chairman of the 
board of supervisors of the town, and, when, recovered, to be applied 
by him in making and improving the roads and highways therein. 
(Id. § 9.) " 


IV.—-HIGHWAY LABOR AND ROAD TAX. 


§ 10. Meetings of supervisors. The supervisors of each 
town shall meet at the town clerk’s office within eighteen days after 
they are chosen, on such day as they agree upon, and afterwards at 
such other time and places as they think proper. (Id. § 10.) 


§ 11. Make estimate of labor. The town clerk shall de- 
liver the list filed by the overseers to the supervisors, who shall pro- 
ceed to ascertain, estimate, and assess the highway, labor, and road tax 
to be performed and paid in their town the next ensuing year. (Id. § 11.) 


§ 12. Who liable to labor. Every male inhabitant, being 
above twenty-one years and under the age of sixty, excepting paupers, 
idiots, lunatics, and such others as are exempt by law, shall be as- 
sessed, not less than one day nor more than four days in each year. 
Supervisors shall assess a road tax on all real estate and personal 
property liable to taxation of the town to any amount they may deem 
necessary, not exceeding one dollar on each one hundred dollars of 
value, as valued on the assessment roll of the preceding year. They 
shall affix the name of each person named in the list so furnished by 
the overseers, the number of days assessed to each person for high- 
way labor, and also a description of each tract of land, and the name 
of the owner, if known, with the valuation thereof, as taken from 
the assessment roll of the previous year, and the amount of road tax 
assessed thereon, in a-separatecolumn. The list so prepared shall be 
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signed by the supervisors and deposited with the town clerk to be 
filed in his office. (Sess. Laws 1883, c. 112, pt. 2, § 12.) 


§ 13. Highway tax-list. The supervisors shall also place on 
the land road-list the names of all persons against whom road tax 
on personal property only has been assessed, and place in a separate 
column, opposite the name of each person on the list, the amount of 
road tax assessed on personal property, which amount shall be sub- 
ject.to collection or commutation by labor, the same as land road tax 
assessed on real estate. (Id. § 13.) 


§ 14.. Copy to be furnished. The supervisors shall direct 
the town clerk to make a certified copy of each list, after which the 
town .elerk shall deliver the several copies to the respective overseers 
of highways of the several districts in which highway labor is as- 
sessed, for which he shall receive a fee of twenty-five cents for each 
copy so delivered. One copy for each overseer shall contain the 
name and number of days assessed to each person; the other, the 
land and personal property road tax. (Jd. § 14.) 


§ 15. Overseer to add certain names. The overseers of 
highways shall add the names of persons left out of such list, and of 
new inhabitants, and they shall be rated in the same proportion to 
work on the highways as others are rated by the supervisors on such 
hist. (Id. § 15.). 


§ 16. Notice. Overseers of highways shall give at least three 
days’ notice to all persons assessed to work on highways, and living 
within the limits of their respective districts, of the time and places 
when and where they are to appear for that purpose and with what 
implements; but no person being a resident of the town shall be re- 
quired to work on any highway other than in his own district in which 
he resides, but may elect to pay any land road tax in labor in the 
district in which said land is situated, and shall be allowed one dol- 
lar and fifty cents for himself and a like amount for the use of his 
team and wagon, or plow; such labor shall be at the disposition of 
the overseer of their respective districts. (Id. § 16.) 


§ 17. Powers of overseer. Road overseers have power, and. 
it is hereby made their duty, whenever any public highway becomes 
obstructed or unsafe from any cause whatever, to call upon any or 
all persons liable to poll tax in his district to come forth with such 
tools or teams as the overseer may direct, and work upon such high-. 
way in removing obstructions or repairing dangerous places, and for 
all such labor performed under the directions of the overseers by any 
person in excess of road tax assessed against him for the year, the 
road overseer shall give a receipt, stating the value of such labor, 
and said receipt shall be received in payment of any road tax due 
from any person to said district in that or any succeeding year, and. 
any road overseer who fails to a a duty, as required by law, > 
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shall be subject to prosecution therefor by the supervisors of this 
town, and upon conviction therefor shall be liable to a fine of not 
less than five nor,more than fifty dollars, and justices of the peace 
shall have jurisdiction, upon complaint made on oath, to hear and 
determine all causes arising under this section. (Id. § 17.) 


§ 18. Commutation of road labor. Every person liable 
to work upon the highways shall work the whole number of days for 
which he is assessed, but every such person other than the overseer 
of highways may elect to commute for the same, or for some part 
thereof, at the rate of one dollar and fifty cents per day, in which 
case such commutation money shall be paid to the overseer of high- 
ways of the district in which the person commuting shall reside, to 
be applied and expended by the overseer in the improvement of the 
roads and bridges of the same district. Overseers of highways, when 
such land tax is paid, either in money or labor, shall write the word 
“paid” against such name or tract of land in their list on which the 
same is paid. (Id. § 18.) 


§ 19. Payment. Every person intending to commute for his 
assessment, or any part thereof, shall, within two days after he is 
notified to appear and work on the highways, pay the commutation 
money for the work required of him by such notice, and the commu- 
tation shall not be considered as made until such money is paid. 
(Id. § 19.) 


§ 20. Power of overseer. Every overseer of highways has 
power to require a team or cart, wagon, or plow, with a pair of horses 
or oxen and a man to manage them, from any person having the 
same within his district. (Id. § 20.) 


§ 21. Substitute. Every person assessed to work on the high- 
ways, and warned to work, may appear in person or by an able- 
bodied man as a substitute, and the person or substitute so appear- 
ing, shall actually work ten hours in each day, under a penalty of 
fifteen cents for every hour such person or substitute or person is in 
default, to be imposed as a fine on the person assessed. (Id. § 21.) 


§ 22. Fine for neglect. Every person so assessed and duly 
notified, who does not commute, and who refuses or neglects to ap- 
pear as above provided, shall be fined, for every day’s refusal or neg- 
lect, the sum of two dollars. If he was required to furnish a team, 
carriage, or implements, and refused or neglected so to comply, he 
shall be fined as follows: 

For wholly omitting to comply with such requisition, four dollars 
for each day. 

For omitting to furnish a cart, wagon, or plow, one dollar for each 
day. 

For omitting to furnish a pair of horses or oxen, one dollar and 
fifty cents for each day. 
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For omitting to furnish a man to manage the team, one dollar and. 
fifty cents for each day. (Sess. Laws 1883, c. 112, pt. 2, § 22.) 


§ 23. When supervisor to make complaint. Every 
overseer of highways, within nine days after any person so assessed 
and notified is guilty of any refusal or neglect for which a penalty or 
fine is prescribed in this chapter, unless satisfactory excuse is ren- 
dered to him for such refusal or neglect, shall make complaint to 
one of the justices of the peace of the town or an adjoining town. 


(Id. § 23.) 


§ 24. Duty of justice. The justice to whom such complaint 
is made shall forthwith issue a summons directed to any constable 
of the county, requiring him to summon such delinquent to appear 
forthwith before such justice, at some place to be specified in the 
summons, to show cause why he should not be fined according to law 
for such refusal or neglect, which summons shall be served person- 
ally. (Id. § 24.) 


§ 25. Fine. If upon the return of such summons no sufficient 
cause is shown to the contrary, the justice of the peace shall impose 
a fine as provided in this chapter, for the offense complained of, and 
shall forthwith issue a warrant under his hand, directed to any con- ` 
stable of the county in which such delinquent resides, commanding 
him to levy such fine, with the cost of proceedings, on the goods and 
chattels of the delinquent, and no other property shall be exempt 
therefrom. (Id. § 28.) 


§ 26. Fine, how disposed of. The constable to whom such 
warrant is directed shall forthwith collect the moneys therein men- 
tioned. He shall pay the fine, when collected, to the justice who. 
issued the warrant, who is hereby required to pay the same to the 
overseer who entered complaint, to be by him expended in improving 
the roads and bridges in his district. (Id. § 26.) 


§ 27. Overseer cannot excuse. The acceptance by an over- 
seer of any excuse for refusal or neglect, shall not in any case ex- 
empt the person excused for commuting for or working the whole 
number of days for which he is assessed during the year. (Id. § 27.) 


§ 28. Compensation of overseer. Every overseer of high- 
ways is entitled to two dollars per day, to be paid out of the fines and 
commutation money, for every day he is necessarily employed in the 
execution of his duties as overseer. When there are no funds from 
fines or commutations, the supervisors may pay the overseers out of 
any funds in their hands raised for the purpose of repairing and 
making roads and bridges. (Id. § 28.) 

§ 29. Road supervisor to return tax-list. Every over-. 
seer of highways shall deliver to the town clerk of his town, on or 
before the first day of October in each year, the list furnished by the 
supervisors, containing the land and personal property road tax, with. 
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his certificate thereon that all taxes in said list opposite which the 
word “paid” is not written, are due and unpaid, according to the best 
of his knowledge and belief. (Sess. Laws 1883, c. 112, pt. 2, § 29.) 


§ 30. Penalty for refusal. If any overseer refuses or neg- 
lects to deliver such list, with his certificate, as provided in the last 
section, he shall for every offense forfeit the sum of five dollars and 
also the amount of tax remaining unpaid, to be recovered by the su- 
pervisors of such town, and applied by them in improving roads and 


bridges of such town. (Id. § 380.) 


§ 31. Town clerk to make out delinquent list. The 
town clerk of each of the several towns shall receive the lists returned 
by the overseers of highways pursuant to section twenty-nine, (29,) 
and keep the same on file in his office, and shall make out and de- 
liver to the auditor or county clerk of the county, on or before the 
first day of November in each year, a list containing a description of 
each tract or parcel of land on which the tax is delinquent, together 
with the name of the owner, if known, and if unknown, so state, and 
the amount of tax due and remaining unpaid on each, and containing 
all of the unpaid road taxes levied upon personal property according 
to the lists on file in his office, and shall make his certificate thereon 
to the effect that the same is a correct list of delinquent road taxes 
for the year therein stated, as appears from the several lists returned 
by the overseers of highways, and on file in his office; and it is hereby 
made the duty of the county auditor or county clerk to extend such 
unpaid taxes upon the tax-lists of the current year, to be collected in 
the same manner as other taxes. Such road tax, when collected, shall 
be paid to the town treasurer of the proper town upon the proper 
certificate of the auditor or county clerk of the county, and shall be 
applied by the supervisors of the town in the construction or repair 
of roads and bridges, to be paid by the town treasurer upon the order 
of the supervisors. (Id. § 31.) 


§ 32. Duty of road supervisor. It shall be the duty of 
every overseer of highways to have at least three-fourths of the road 
labor assessed in his district worked out or actually expended on the 
highways previous to the first day of August in each year. (Id. § 82.) 


$ 33. Road supervisor’s report. Every overseer of high- 
ways shall, on the second Tuesday next preceding the time of holding 
the annual town meeting in his town within the year for which he is 
elected or appointed, render to one of the supervisors of the town an 
account in writing, containing : 

1. The names of all persons assessed to work on the highways in 
the district in which he is overseer. 

2. The names of all those who have actually worked on the high- 
way, with the number of days they have worked. 
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3. The names of all those who have, been fined, and the sums in 
which they have been fined. 
4. The names of all those who have commuted, and the manner 


in which the moneys arising from fines and commutations have been . 


expended by him. (Sess. Laws 1883, c. 112, pt. 2, § 33.) 


§ 34. Pay over moneys. Every such overseer shall then 
and there pay to the supervisors all moneys remaining in [his] hands 
unexpended, to be applied by the supervisors on the roads and bridges 
in the town. (Id. § 34.) 


§ 35. Penalty for refusal. If any overseer refuses or neg- 
lects to render such account, or if having rendered the same he shall 
refuse or neglect to pay any balance which may be due from him, he 
shall for every such offense forfeit the sum of five dollars, to be re- 
covered, with the balance of the moneys remaining in his hands, by 
the supervisors of the town, and applied to the improvement of the 
roads and bridges in such town. (Id. § 35.) 


V.—-ALTERING, DISCONTINUING, AND LAYING OUT ROADS. 


§ 36. Laying out roads. The supervisors of the town may 
alter or discontinue any road, or lay out any new road, upon the pe- 
tition of not less than six legal voters, who own real estate, or who 
occupy real estate under the homestead or pre-emption laws of the 
United States, or under contract from the territory of Dakota, within 
one mile of the road to be altered, discontinued, or laid out. Said 
petition shall set forth in writing a description of the road, and what 
part thereof is to be altered or discontinued, and, if for a new road, 
the names of the owners of the lands, if known, over which the road 
is to pass, the point at which it is -to commence, its general course, 
and the point where it is to terminate: and provided further, that all 
roads or parts thereof heretofore or hereafter laid out by township 
supervisors, and not opened to public use within ten (10) years from 
the time they were laid out, are hereby declared vacant. (Id. § 36.) 


§ 37. Copy of petition to be posted. Whenever any 
number of legal voters, as aforesaid, determine to petition the super- 
visors for the alteration or discontinuance of any road, or of laying 
out any new road, they shall cause a copy of their petition to be 
posted up in three of the most public places of the town twenty days 
before any action is had in relation thereto. (Id. § 37.) 


§ 38. Notice to all parties to be given. Whenever the 
supervisors receive a petition in compliance with the preceding sec- 
tions for laying out, altering, or discontinuing any highway, they 
shall, within thirty days, make out a notice and fix therein a time 
and place at which they will meet and decide upon such application, 
and the applicant shall, at least ten days previous to that time, cause 
such notice to be given to all occupants of the land through which 
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such highway may pass, which notice shall be served personally or 
by a copy left at the abode of each occupant. The supervisors shall 
also cause copies of such notice to be posted in three public places 
in said town, at least ten days previous to such meeting; every such 
notice shall specify, as near as practicable, the highway proposed to 
be laid out, altered, or discontinued, and the several tracts of land 
through which the same may pass. (Sess. Laws 1883, c. 112, pt. 2, § 88.) 


§ 39. Examination of highway. The supervisors, upon 
being satisfied that the notices required in the preceding section 


have been duly served, proof of which shall be shown by affidavit, - 


shall proceed to examine personally such highway, and shall hear 
any reasons for or against the laying out, altering, or discontinuing 
the same, and shall decide upon the application as they deem 
proper. (Id. § 39.) 


§ 40. Proceedings when road is laid out, changed, 
or discontinued. Whenever the supervisors shall lay out, alter, 
or discontinue any highway, they shall cause a survey thereof to be 
made when necessary, and they shall make out an accurate descrip- 
tion of the highway so altered, discontinued, or laid out, and incorpo- 
rate the same in an order to be signed by them, and shall cause such 
order, together with all the petitions and affidavits of service of 
notices, to be filed in the office of the town clerk, who shall note the 
time of filing the same; but on the refusal of the supervisors to lay 
out, alter, or discontinue such road, they shall note the fact on the 
back of the petition, and file the same as aforesaid. ,All orders, 
petitions, and affidavits, together with the award of damages, shall 
be made out and filed within five days after the date of the order 
for laying out, altering, or discontinuing such highway. But the 
town clerk shall not record such order within thirty days, nor until a 
final decision is had, and not then unless such order is confirmed. 
And after such order is confirmed, and such order, together with the 
award, has been recorded by such town clerk, the same shall be sent 
by him to the county auditor or county clerk, who shall file and pre- 
serve all such papers thus transmitted to him. And in case the su- 
pervisors shall fail to file such order within twenty days, they shall 
be deemed to have decided against such an application. (Id. § 40.) 


§ 41. Order, competent evidence. The order laying out, 
altering, or discontinuing any highway, or a copy of the record duly 
certified by the town clerk, shall be received in all courts as compe- 
tent evidence of the facts therein contained, and shall be prima facie 
evidence of the regularity of the proceedings prior to the making of 
such order, except in cases of appeal, when such appeal has been 
taken within the time limited in this chapter. (Jd. § 41.) 


§ 42. Damages. The damages sustained by reason of laying 
out, altering, or discontinuing any road may be ascertained by the 
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agreement of the owners and supervisors; and unless such agree-. 
ment is made, or the owner shall, in writing, release all claim to 
damages, the same shall be assessed in the manner hereinafter pre- 
scribed, before the same is opened, worked, or used. Every agree- 
ment and release shall be filed in the town clerk’s office, and shall 
forever preclude such owners of lands from all further claim for dam- 
ages. in case thé supervisors and the owners of land claiming dam- 
ages cannot agree, or if the owner of any land through which any 
highway shall be laid out, altered, or discontinued, is unknown, the 
supervisors shall, in their award of damages, specify the amount of 
damages awarded by them to all such owner or owners, giving a brief 
description of such parcel of land in their award. The supervisors 
shall assess the damages at what they deem just and right to each 
individual claimant with whom they cannot agree, and deposit a 
statement of the amount of damages so assessed to each individual, 
with the town clerk, who shall note the time of filing thesame. The 
supervisors, in all cases of assessing damages, shall estimate the ad- 
vantages and benefits the new road, or alteration of an old one, will 
confer on the claimant for the same, as well as the disadvantages. 
Any person living on United States land who has made his declara- 
tory statement for the same in the proper land-office, shall, for all the 
purposes of this act, be considered the owner of such land. (Id. § 42.) 


$ 43. When damages not allowed. No damages shall be 
assessed or allowed, under the provisions of this chapter, to any per- 
son, persons, or corporation by the reason of laying out any new road 
or altering any old one, when the title of the land over which such 
road passes was vested in the territory or the United States at the 
time of the location of such road, excepting as otherwise provided in 
this chapter. (Id. § 48.) 


§ 44. Supervisors’ determination final. The determi- 
nation of the supervisors of any town in refusing to lay out, alter, or 
discontinue any highway shall be final (unless such determination 
shall be appealed from as provided in this act) for the term of one 
year after the filing of such order or determination in the town clerk’s 
office; and no application for laying out, altering, or discontinuing 
any such highway shall again be acted upon by such within said term 
of one year, and in case the determination of the supervisors of any 
town, in laying out, altering, or discontinuing any highway, shall be 
appealed from, as provided in this chapter, and such determination 
shall be reversed on such appeal, the said supervisors shall not, 
within one year after the making of the determination reversed on 


. Such appeal, act again upon an application to lay out, alter, or dis- 


continue any such highway. (Id. § 44.} 


§ 45. Notice to party owning premises. Whenever the 
supervisors or commissioners have laid out any public road through 
any inclosed, cultivated, or improved lands, in conformity with the 
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provisions of this chapter, and their decision has not been appealed 
from, they shall give the owner or occupant of the land through 
which the road is laid twenty days’ notice, in writing, to remove his 
fences; if such owner does not remove his fences within twenty days 
the supervisors shall cause such fences to be removed, and direct the 
road to be opened and worked: provided, that no inclosure shall be 
ordered open between the first day of April and the first day of Oc- 
tober. (Id. § 45.) 
VI.—-TOWN-LINE ROAD. 


§ 46. Of road between towns. Whenever the supervisors 
of any town receive a petition praying for the location of a new road, 
or the altering or discontinuing of an old one, on the line between 
two towns, such road shall be laid out, altered, or discontinued by 
two or more of the supervisors of each of said towns, either on such 
line or as near thereto as the convenience of the ground will admit, 
and they may so vary the same to one side or the other of such line 
as they think proper. (Id. § 46.) 


§ 47. Road districts on town-line road. The supervis- 
ors, when there may be such highways, shall divide such highway 
into two or more road districts, in such manner that the labor and 
expense of opening, working, and keeping in repair such highways 
through each of said districts may be equal, as near as may be, and 
shall allot an equal number of such districts to each of paid towns. 
(Id. § 47.) 


§ 48. Districts, where belonging. Each district shall be 
considered as belonging wholly to the town to which it may be allot- 
ted, for the purpose of opening the road and keeping it in repair; 
and the supervisors shall cause such highway, and the petition and 
the allotment thereof, to be recorded in the office of the town clerk 
in each of said towns. (Id. § 48.) 

§ 49. Town-line roads already laid. All roads heretofore 
laid out on the line between any two towns shall be divided, allotted, re- 
corded, and kept in repair in the manner above directed. (fd. § 49.) 


§ 50. Appeal. `The decision of the supervisors in relation to 
town-line roads may be appealed from in the same manner as pro- 
vided for in this chapter for appeals from the decisions of supervisors 
in relation to town roads. (Id. § 50.) 


VII.—-PUBLIC CARTWAYS. 


§ 51. Width of roads and cartways. All public reads 
to be laid out by the supervisors or county commissioners shall not 
be less than four rods wide, and may be six rods in width when all 
residents of land adjoining said road shall petition for the same; 
and that when any road or portion thereof shall have been used and 
kept in repair and worked for twenty years continuously as a public 
highway, the same shall be deemed as having been dedicated to the 
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public, and be and remain, until lawfully vacated, a public highway, 
whether the same has ever been laid out as a public highway or not. 
That the supervisors of the several towns have power to lay out pub- 
lic cartways two rods wide when petitioned by five residents, free- 
holders of said town, desiring the same. The cost of surveying and 
locating such cartways shall be paid by the town, as provided by 
law in the laying out of public roads, and the damages to lands 
through or upon which cartways may be laid out shall be paid by the 
town. And the damages in this section mentioned shall be assessed 
and an appeal had, in the same manner as in the case of other pub- 
lic roads, and the town clerk shall record any cartways so laid out 
in the same manner and with like effect as other roads are required 
to be recorded by him: provided, however, that when the petitioners, 
or any of them, propose in the petition their willingness to dedicate 
any land to which such petitioner has title for the purposes of such 
cartway, such lands shall be deemed as so dedicated, and no damages 
shall be assessed therefor; that such cartway, when so laid out and 
established, shall be deemed a public cartway for public use. (Sess. 
Laws 1888, ¢. 112, pt. 2, § 51.) 


§ 52. Labor on cartways. The town supervisors of this 
territory of their respective towns may, in their discretion, allow any 
owner or owners of cartways duly and legally established, or here- 
after to be laid out by proper authority, to perform his or their high- 
way labor and poll tax, or either, upon said cartway or cartways; 
and said supervisors, in their discretion, in all cases where any such 
cartway exceeds one mile in length, may expend upon such cartway 
any highway labor, poll tax, road tax, road or bridge money, the 
same as upon any highway in said town. (Id. § 52.) 


VIII.—ROADS IN CITIES. 


$ 53. Powers of city authorities. The same powers and 
duties in and by this chapter conferred and imposed upon town 
supervisors, are also conferred and imposed upon the city councils 
of the several cities throughout this territory, and im addition it shall 
be the duty of the city council to appoint some qualified elector of 
each road district in the city to be overseer of roads for such district, 
and the overseers of roads, city clerks, justices of the peace, and the 
constables of the several cities of this territory shall exercise the 
same powers and perform the same duties, and be subject to the 
same liabilities, as are in and by this chapter conferred and imposed 
upon the town overseers of roads, clerks, town justices of the peace, 
and town constables, and all the provisions of this chapter shall be 
applicable to the several cities of this territory, unless otherwise pro- 
vided for in the several charters, subject, however, to the reservation 
made in the succeeding section in regard to incorporated cities. 

(Cd. § 58.) 


R 
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IX.—COUNTY ROADS. 
' § 54. Proceedings for county roads. If twenty-four free- 


holders of any county containing one hundred or more legal voters, > 


and twelve freeholders of any county containing less than one hun- ` 
dred legal voters, petition the board of commissioners of such county 
for the location, establishment, change, or vacation of any highway 
running into more than one town of said county, and not within the 
limits of any iticorporated city, whether such highway is connected 
or to bé connected with other roads or not, setting forth in such peti- 
tion the beginning, course, and termination of the highway proposed 
to be located, established, changed, or vacated, together with the 
names of the owners of the lands, if known, through which the same 
may pass, the auditor or county clerk of such county shall lay such 
petition before the board of county commissioners at their next ses- 
sion thereafter. (Sess. Laws 1883, c. 112, pt. 2, § 54.) 


§ 55. Duty of commissioners. When the board of county: 
commissioners to whom such petition is presented are satisfied that 
at least thirty days’ notice has been given, before the session of said 
board at which such petition is to be heard, by posting up notices in 
three public places in each of the towns through which such highway 


is proposed to be located, changed, or vacated, the board of commis- | 


sioners shall appoint from the members thereof a commitiee to ex- 
amine such proposed location, establishment, change, or vacation, 
and the board, if necessary, shall designate a time when, and a place 
where, such committee will meet upon such route. (Id. § 55.) 


$ 56. Examination of proposed road. At-the time and 
place designated such committee shall meet and proceed to examine 
the highway proposed to be located, changed, or vacated, and in such. 
examination may employ a competent surveyor, (id. § 56.) 


§ 57. Report of committee. After such committee have 
completed their examination they shall make a report of their pro- 
ceedings, setting forth the highway proposed to be located, estab- 
lished, changed, or vacated, by course and distance, and recommend- 
ing therein, according to the opinion of the majority, either that the- 
prayers of the petitioners be granted or rejected, a copy of which re- 
port shall be returned to the board of commissioners at their next 
session thereafter. (Id. § 57.) 


§ 58. Duty of commissioners on report. At the next 
meeting of the board of commissioners they shall proceed to determine 
the prayer of such petition, and such board shall declare it granted 
if a majority of the board so agree, and shall direct the auditor or 
county clerk to notify the supervisors of the several towns in which 
such road is to be located or established, or change or vacation is. 
made, when such supervisors will cause to be opened so much of such“ 
highway as lies in their respective towns: provided, that all damages. 
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sustained by reason of laying out or altering any county road shall 
be assessed by the county commissioners laying out such road, and 
paid by the county. (Sess. Laws 1888, c. 112, pt. 2, § 58.) 


$ 59. Remonstrance—damages. If at the session of the 
board of commissioners at which the report of the road committee 
appointed to examine such highway is presented any person over 
whose land such road passes shall remonstrate against granting the 
prayer of the petition, setting forth in writing that he is damaged in 
a sum mentioned by the location, change, or vacation of such high- 
way, to the truth of which he takes and subscribes an oath, such board 
shall determine, from the face of the report and the evidence before 
them, the amount of damages sustained, and whether the damages 
so assessed are greater than the utility of the proposed highway or 
change, and if they deem the road of sufficidht advantage to the 
county to warrant the paying of the damages assessed by the board 
they shall declare such highway located, changed, or vacated, and all 
damages declared assessed shall be paid by the county interested; but 
if they shall determine that the damages assessed are greater than 
the advantages of the proposed location or change, they shall order 
the petition dismissed. (Id. § 59.) 


§ 60. County or territorial road defined. Every road 

- located by territorial or county authority is a county road, and shall 

only be changed or vacated by an order of the county commissioners, 

as provided for in thischapter. All damages claimed in the location 

of any territorial road through any of the organized counties of this 

territory, shall be determined by the provisions of this chapter the 

same as in the location of a county road, and the organized counties 

through which any territorial road is located shall be liable for such 
damages. (Id. § 60.) 


§ 61. Road taxes—maximum. The county commissioners 
have general supervision of county roads, and have power to appro- 
priate such sums of money from the county treasury as they think 
advisible, for opening, vacating, resurveying, or otherwise improving 
such roads, not exceeding in any one year the sum or ratio ‘of 
one thousand dollars to each five hundred thousand dollars of assessed 
valuation of real estate in such county: provided, that additional sums 
may be appropriated, but shall not be expended except upon ratifica- 
tion thereof by a vote of the people, to assist in building bridges and 
opening and repairing county roads, to be expended under their direc- 
tion: provided, further, that the towns through which any county road 
may pass, shall keep such road in repair, the same as other roads in 
their towns. (Id. § 61.) 


§ 62. Side roads and fords. - The board of county commis- 
sioners of each county in this territory shall have power and author- 
ity to lay out and establish side roads and ford crossings near or 
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adjacent to any bridge forming part of any county or town road over 
-any stream of water in their county; said side road on each side of 
said stream of water to intersect with the adjacent road at the nearest 
practicable point. In the laying out and establishing such side road 
and ford crossings the same proceeding shall be had in all respects, 
including the assessment and payment of damages, as are required 
by law in laying out and establishing county roads: provided, that. 
this act shall not authorize the laying out and establishing side roads 
or ford crossings near or adjacent to any bridge, the cost of which 
was less than onethousanddollars. (Sess. Laws 1888, c. 112, pt.2,§ 62.) 


§ 68. Damages. The county commissioners in cases of county 
roads, and the town supervisors in cases of town roads, may assess 
and allow damages on application in cases where roads have been 
previously laid out and no damages have been assessed or allowed or 
release given, if they consider such assessment just and right: pro- 
vided, however, that no damages shall be allowed or paid unless ap- 
plication for such damages shall have-been made within three years 
from the date of the laying of such roads. (Id. § 638.) 


X.—JUDICIAL DISTRICT ROADS. 


§ 64. Judges to appoint viewers. Whenever a petition 
praying that a road be laid through two or more counties in any ju- 
dicial district in this territory, signed by twenty legal voters, resident 
in said counties, shall be presented to the judge of the district court, 
the said judge is hereby authorized to appoint three commissioners, 
whose duty it shall be fo meet at such times and places as may be 
necessary, and to immediately proceed to lay out a road as directed 
by the judge, in accordance with the prayer of the petition: pro- 
cided, that no road shall be ordered by any judge to extend more 
than six miles outside the judicial district in which the application 
is made, and such road shall be extended beyond the district only 


for the purpose of commencing or ending at some village or public 
road. (Id. § 64.) 


§ 65. Posting notice. Notices ofthe presentation of any such 
petition as that mentioned in the preceding section, to any district 
judge, shall be posted at least thirty days prior to such presentation, 
in at least three of the most public places in said judicial district, 
and there shall be one of said notices posted at each county seat of 
the counties through which the. road prayed for is to pass. (Id. § 65.) 


§ 66. Assistance in laying out road. The commissioners 
‘shall appoint a surveyor, one axeman, and two chainmen to make a 
survey of such a road. The compensation of the commissioners shall 
be three dollars each per day, and that of surveyor shall be four dol- 
lars per day, and the axemen and chainmen shall each receive two 
dollars per day, such compensation to be paid only for the time the 
parties are actually engaged in making such survey. The damages 


A a ny mite gem 


BH 


Aha ALI htc Stapleton E Mig AT E 


s 


=e 
PE. Zs 


e va 
kN ett e RO Ne TY 


416 POLITICAL CODE. 


incurred and the compensation to be paid to the persons over whose- 
land such road shall be laid out, by reason of the laying out of the 
same, shall be assessed and determined by said commissioners, and 
the expense of such survey, and the damages and compensation to be 
paid for right of way, shall be paid by the counties through which 
said road is laid, without regard to the length located in each county, 
each county paying therefor its just proportion, and such propor- 
tion shall be entirely in the discretion of the court, and shall be by 
said court determined, regard being had to the benefits to be derived 
from said road by the different counties through or into which it shall 
pass. Stakes shall be placed at the starting point which shall be on 
said public road, and at each of the angles of the road. Witness 
trees shall be marked wherever stakes are placed: provided, that. 
where there are no trees monuments shall be erected. (Id. § 66.) 


§ 67. Surveyor to make plats. The surveyor shall follow 
the lines of the United States surveys where practicable, and shall 
make two or more plats of the location of such road, in which the 
county lines and all stakes, trees, and monuments, together with the 
distances, shall be written, and said surveyor shall forward one of 
such plats to the register of deeds of each county through which said 
road is‘located, and such plats shall be placed on file by such regis- 
ters of deeds, and be part of the records of their office. The surveyor 
shall receive two dollars for each plat so made and forwarded by him 
as aforesaid. (Id. § 67.) 


§ 68. Report to district court. The commissioners ap- 
pointed as herein provided shall make a report of all proceedings had 
by them under this act to the term of the district court held in the 
county next after the completion of their duties, and any person feel- 
ing aggrieved may appear and be heard thereat. The confirmation 
of the report of the commissioners by the judge of the district court 
shall in all cases be final. (Id. § 68.) 


XI.—-ROAD APPEALS. 


§ 69. Appeals. Any person who shall feel himself aggrieved 
by any determination or award of damages made by the supervisors 
of any town or towns, or by the commissioners of any county, either 
in laying out, altering, or discontinuing, or in refusing to lay out, 
alter, or discontinue, any highway or cartway, may, within thirty days 
after the filing of such determination or award of damages, as pro- 
vided in thisact, appeal therefrom to a justice of the peace of the county 
for a jury to hear and determine such appeal: provided, the amount 
of damages allowed in such appeal does not exceed $100. (Id. § 69.) 


§ 70. Bond, insurance, etc. Every application to a justice 
of the peace for an appeal shall be in writing, and shall briefly state 
the grounds on which it is made, and whether it is brought in rela- 
tion to damages assessed, or in relation to laying out, altering, or 
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discontinuing, or refusal to lay out, alter, or’ discontinue any high- 
way, or whether it is brought to reverse entirely the decisions of the 
supervisors or commissioners, or any part thereof; if the latter, what 
part? Upon filing such application, and a bond executed to the su- 
pervisors of the town, or the commissioners of the county, with suffi- 
cient sureties, to be approved by the justice, conditioned to pay all 
costs arising from such appeal, provided that the determination of 
the supervisors or the county commissioners (as the case may be) shall 
be sustained, such justice shall issue a summons specifying therein 
a time and place for the hearing of such appeal, which summons 
shall be served on one or more of the supervisors (or commissioners, if a 
county road) at least six days before such time, and, at the time and 
place so appointed, the justice shall proceed as in other cases of trial 
by jury. If upon the trial it is deemed necessary by the jury, or 
either party in the action, that a personal examination bythe jury of 
the road in controversy is necessary, the justice may, on motion of 
the jury or either party in the action, direct the jury to view and ex- 
amine the highway described in the application, and consider the 
determination of the supervisors or commissioners in laying out, 
altering, or discontinuing, or refusing: to lay out, alter, or discon- 
tinue, the same,- and to make return to him in writing within ten 
days. (Sess. Laws 1883, c. 112, pt. 2, § 70.) 


§ 71.’ Filing return, costs, etc. The justice shall file the 
return of the jury in the office of the town clerk, if the appeal was 
taken from the decision of the board of supervisors of the town, and 
in the office of the county auditor, if the appeal was taken from the 
decision of the county commissioners; and if the determination of 
the supervisors or commissioners shall be affirmed by the jury, the 
party appealing shall pay all costs; but if such determination shall 
be reversed or altered, or a greater amount of damages awarded, then 
the costs in the case shall be a charge against the town or county, as 
the case may be. (Id. § 71.) 


§ 72. When appeal to be taken to district court. In 
ease the amount of damages claimed exceed one hundred dollars, ap- 
peal may be taken within thirty days to the district- court of the 
county in which said damages are sustained, by filing in the office of 
the clerk of such court a bond, to be approved by the judge of such 
district court, or the court commissioner, or the county auditor of the 
county, of the same nature as provided in the two preceding sections 
of this chapter, and by the service of a written or printed notice of 
such appeal upon the chairman of the board of supervisors or county 
commissioners, as the case may be, signed by the party making the 
appeal, or his attorney. Such appeal shall bring before the appel- 
late court the propriety of the amount of damages, and all matters 
referred to in such notice of appeal. Unless the parties otherwise 
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agree the matter shall be submitted to a jury and tried as other ap- 
peal cases are tried, and the court or jury, as the case may be, shall 
reassess the damages aforesaid, and make the verdict contorm to the 
justice and facts in the case; but the rule for ascertaining and fixing 
such judgment shall be based upon the same principles as tle super- 
visors or commissioners were required to adopt in originally deter- 
mining the same, and upon judgment being rendered the clerk of said 
court shall serve a certified transcript of such judgment upon the 
chairman on whom the notice of appeal was served as aforesaid. If 
the determination of the board of supervisors or commissioners ap- 
pealed from be affirmed, or if the amount of damages'allowed be re- 
duced in said district court, the party appealing shall pay all costs 
and disbursements incurred in said court; but if the amount of dam- 
ages allowed be increased, or if such determination shall be altered, 
modified, or reversed in said district court, otherwise than as to the 
amount of damages, said costs and disbursements shall be paid by 
the town or county, as the case may be; said costs and disbursements 
to be taxed and adjusted as in other cases in said district court, and 
judgment entered therefor in like manner. (Id. § 72.) 


§ 73. When appeal sustained, duty of board. When 
an appeal shall have been made from the determination of any board 
of supervisors or county commissioners, and such determination shall 
have been reversed or altered, the supervisors or commissioners from 
whose determination such appeal was taken, shall proceed to lay out, 
alter, or discontinue such highway, in conformity with the decision 
of such appeal, and the proceedings thereon shall be the same as if 
they had originally so determined to lay out, alter, or discontinue 
such highway. The amount of damages finally determined and 
awarded, whether by the supervisors, or by the court and jury, to- 
gether with all the charges of officers and other persons necessarily 
employed in laying out, altering, or discontinuing any town road, 
shall be audited by the supervisors, specifying the amount of dam- 
ages and charges due each individual, and the respective amount 
shall be certified to by the said supervisors and by them deposited 
with the town clerk and paid by the town. Before any road shall be 
opened or used, an amount of town orders, equal to the damages as- 
sessed to each individual, shall be duly issued and deposited with 
said town clerk for the use and benefit of said individual, and shall 
be delivered to him upon demand. The issuing and depositing of 
said orders shall be deemed to be sufficient security for the payment 
of said damages. In no case shall a town be compelled to pay any 
damages that may be awarded in laying out and altering, or discon- 
tinuing, any county road. (fd. § 73.) 


XII.——OBSTRUCTING HIGHWAYS. 


§ 74. Penalty for obstructing highways. Whoever at 
any time obstructs any of the public highways in this territory in any 
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manner with intent to prevent the free use thereof by the public, or 
whoever shall do, or cause to be done, any planting or plowing thereon 
within the width of one full red on each side of the center line of said 
highway, shall be subject to a fine of not less than five nor more 
than twenty-five dollars, together with the costs attending such con- 
viction, and on failure to pay such fine and cost, may be committed 
to the county jail, there to remain until such fine and costs are paid, 
or until discharged according to law; and itis hereby made the duty 
of the board of supervisors of the several towns in this territory to 
make complaint and prosecute in their official capacity all violations 
of the provisions of this section. (Sess. Laws 1883, c. 112, pt. 2,§ 74.) 


§ 175. Jurisdiction of justices. Justices of the peace shall 
have jurisdiction, on complaint made on oath, to hear and determine 
all cases arising under the preceding section. (Id. § 78.) 


§ 76. Fines, how disposed of. All fines recovered under 
the provisions of this chapter shall be paid into the treasury of the 
town wherein the offense was committed, to be used in repairing the 
public highways within such town. (Id. § 76.) 


" XIII.—BRIDGE PENALTIES. 


§ 77. Notices on bridges. It shall be the duty of the county 
commissioners of each and every county in this territory to cause 
notices to be posted at both ends of all bridges in their respective 
counties, where the span of such bridge shall be fifty feet or more, 
stating the number of cattle, horses, or other animals that may be 
driven onto or across said bridge at any one time. (Id. § 77.) 


§ 78. Driving cattle on bridges. Any person or persons 
driving or having charge of any drove of cattle, horses, or other ani- 
mals, who shall drive or permit more of said animals to enter upon 
or cross said bridge at one time than is specified in said notices pro- 
vided for in section two (86) [77] of this act, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof before any court having 
jurisdiction, shall be fined in any sum not exceeding one hundred 
dollars nor less than ten dollars. (Id. § 78.) 


§ 79. Penalty for driving across bridge faster than 
a walk. Whoever drives or rides upon any bridges belonging to 
any incorporated bridge company, or upon any bridge which has been 
or may-be erected by any county or town, or upon any bridge which 
has been or may be erected by any individual, and upon which the 
notice hereinafter prescribed is conspicuously displayed, faster than 
a walk, shall forfeit and pay for the use and benef of the county 
wherein such bridge is located, in whole or in part, as a penalty 
therefor, the sum of not less than five nor more than ten dollars for 
each and every such offense. (Id. § 79.) 
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§ 80. Proceedings on complaint. .Upon complaint made- 
to any justice of the peace in any county where such bridge is located. 
in whole or in part, that any such offense has been committed, the- 
said justice shall issue his warrant reciting the substance of the com- 
plaint, requiring the officer to whom it is directed forthwith to arrest 
the accused and bring him before such justice, or some other justice 
of the same county, to be dealt with according to-law. If the name 
of the person committing the offence is not known to the complainant 
or the justice, the complainant may give the justice such description 
as may enable the person accused to be identified, and the warrant 
shall recite such description, and shall justify the officer to whom it is 
directed in arresting the person prescribed and bringing him before 
the justice. (Sess. Laws 1883, c. 112, pt. 2, § 80.) 


§ 81. Upon conviction, judgment. In all cases of convic- 
tion under the provisions aforesaid, the justice shall enter judgment 
for the fine and costs against the defendant, and may commit him 
until the judgment is satisfied, or issue execution upén the judgment 
to the use of the county. (Id. § 8/.): 


§ 82. Fine imposed only when notice posted. No fine 
shall be imposed under the provisions aforesaid, unless there was at 
each end of said bridge, at the time when such offense was committed, 
a conspicuous signboard upon which was printed the following words. 
and figures: Ten dollars fine for riding or driving on this bridge faster 
than a walk. (ld. § 82.) 


§ 838. Penalty for running toll-gate. When any bridge 
or ferry company, or individual, is authorized by law to collect toll 
for the crossing of any bridge or ferry belonging to such company or 
individual, any person who willfully runs the toll-gate of such com- . 
pany or individual and passes over such bridge or ferry with the in- 
tention of avoiding the payment of the toll prescribed by law, or who 
refuses to pay such toll when thereto lawfully requested, shall forfeit 
and pay, for the use and benefit of the county wherein such bridge or 
ferry is located, a fine of five dollars for each and every such offense, 
which fine shall be prosecuted and collected, together with the costs, 
in the same manner as the penalties prescribed in the preceding sec- 
tion. (dd. § 83.) 

XIV.—WATERING PLACES ON HIGHWAYS. 


» 84. Watering-trough bounty. Any person in any city, 
town, or township in this territory, who shall construct and maintain 
and keep in repair a watering trough beside the highway, which shall 
be above the ground and made easily accessible for horses and car- 
riages, shall be allowed by the city, town, or township five dollars 
out of his highway tax for each year during which he shall furnish 
the same. (Jd. § 84.) 


! 
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§ 85. Well or spring exemption. Any person in any city, 
town, or township who shall construct and maintain and keep in re- 
pair a good well or spring beside the highway, and easily accessible, 
and provide it with a suitable pail or bucket, and keep the same so 
supplied and in good repair, shall be allowed by the city, town, or 
township three dollars out of his highway tax for each year during 
which he shall furnish the same. (Sess. Laws 1888, c. 112, pt. 2, § 85.) 


§ 86. Proceedings to furnish watering place. Any 
person upon any highway or road, in any district or ward, wishing to 
furnish such watering trough, well, or spring, shall make application 
to the alderman.of the city, or supervisors of the town, who shall de- 
cide where such trough, well, or spring shall be located, and the 
number that shall -receive the benefits of this act. (Id. § 86.) 


xV.—DITCHES FOR DRAINING HIGHWAYS. 


§ 8%. Proceedings for draining or ditching. Whenever 
any overseer of highways shall file with the chairman of the board of 
supervisors of the town in which his road district is located, his affi- 
davit stating that a certain road, passing through or into the district 
.of which he is overseer, runs into or through swamp, bog, or meadow 
or other low land, and that it is necessary or expedient that a ditch or 
ditches should be opened through land belonging to any person, stat- 
ing the probable length of such ditch or ditches, and the width and 
depth of the same as near as possible, the point at which it is to com- 
mence, its general course, and the point near which it is to terminate, 
and the names of persons owning the land, if known, and a descrip- 
tion of the land over which said diteh or ditches must pass, and that 
the road at that point cannot be made passable without extraordinary 
expense unless such ditch or ditches be laid out and opened,—there- 
upon it shall be the duty of the chairman of the board of supervisors 
immediately to make.out a notice and fix therein a time, not less than 
-six nor more than sixty days from the date thereof, [when] the board 
‘of supervisors will meet at the place described in said affidavit and per- 
sonally examine the premises; which notice, together with the affidavit, 
he shall cause to be filed in the office of the town clerk, and the clerk 
shall make true copies of said notice and deliver them to the overseer 
of highways making the affidavit, whose duty it shall be to personally 
serve the same .upon each of the owners of the land, if residents of 
the county, or upon the occupants-of the land, if the owners are resi- 
dents df the county through which it is proposed to open such ditch 
or ditches, which notice may be in the following form: 


TERRITORY OF DAKOTA, 
County of 


Mr. . * 

Notice is hereby given that, whereas, it appears by the affidavit of overseer 

of road district No. , in the town of , that the road running from 
to ——— runs into or passes through a.swamp, bog, pond, or lowland, 
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which swamp, bog, pond, or low land is situated on section — İn said 
town, and that it is the opinion of said overseer that a ditch or ditches should: 
be opened through land belonging to =, for the purpose of draining said 
swamp; therefore, you are hereby notified that the board of town supervisors 
will, on the day of —, A. D. 18—, personally examine the premises 
over which said ditch or ditches are to pass, and decide upon said application,. 
and will also hear any objections which may be made in the matter, and will 
consider the amount of damages which, in their opinion, will be just compen- 
sation to the owners of land in consequence of the opening of such ditch or 
ditches. 
Signed 


, Chairman of the Board of Supervisors. 

, Clerk of Town of i 
Provided, that such ditch or ditches shall be laid out upon the lines 

that the owner or owners of the land over which they are to pass may. 

desire, whenever it can so be done without extra cost. (Id. § 87.) 


§ 88. Notice and publication. The overseer serving such 
notice shall make return thereon to the town clerk, stating the facts, 
and if it shall appear from the returns of the overseer that the owners 
of said lands do not reside in the county, and that no occupant resides 
thereon, the town clerk shall order the publication of the notice for 
three successive weeks in a newspaper printed and published in said 
county ; or, if there be no paper printed and published in said county, 
then he shall post or cause to be posted up the notice in three of the 
most public places in the county, for three weeks prior to the meet- 
ing of the supervisors, and such publication shall be considered as 
sufficient notice to ail parties. (Id. § 88.) 


§ 89. Supervisors to examine. At the time specified in 
the notice the supervisors shall proceed to examine the road and prem- 
ises over which such ditch must pass, and hear any reasons for or 
against laying out the same, and shall decide upon the application 
as they deem proper, and shall assess the amount of damages which 
in their judgment will be an equitable compensation to the owners of 
the land for the opening of said ditch or ditches through their land,. 
and in all cases they shall estimate the advantage and benefits the 
laying out and opening of such ditch or ditches will confer upon the 
owner of any land through which such ditch may run, as well as the 
disadvantages: provided, the damages sustained by reason of laying 
out and opening such ditch or ditches may be ascertained by the agree- 
ment of the owners and the supervisors, in which case every agree- 
ment and release shall be in writing, and filed in the town clerk’s of- 
fice, and shall forever preclude such owners of lands from all further 
claims from damages. If, after taking all the circumstances into con- 
sideration, the supervisors shall be satisfied that the opening of such 
ditch or ditches is necessary or advantageous to the public interest, 
they shall cause the same to be laid out and opened, and shall give 
such directions in the matter as shall be necessary for the effectual 
draining of said swamp, pond, bog, or low land, and shall file a state- 
ment in writing of all their doings, including the amount of damages 
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allowed, in the office of the town clerk, who shall copy the same into 
a book to be kept by him especially for that purpose; and if the order 
and proceedings be not appealed from within ten days from the filing 
thereof, as hereafter provided for, then said judgment, order, and find- 
ings shall be final, and the overseer may proceed to open the ditch or 
ditches, in accordance with the directions and under the instructions 
of the said board of supervisors. (Sess. Laws 1888, c. 112, pt. 2, § 89.) 


§ 90. Appeals. Any party through whose land said ditch shall 
pass may appeal from the decision of the supervisors to the district 
court of the county in which the premises are situated, by filing with 
the town clerk, within ten days after the decision of the supervisors, 
shall have been made and filed, a recognizance of the appellant, with 
sureties, to be approved by the said board or chairman, in a sum not 
less than one hundred dollars, conditioned that the appellant will ap- 
pear at the next term of the district court, and prosecute his suit to 
final judgment, if the court shall not otherwise order for good cause; 
and further, that he will abide the decision of the court, and pay all 
costs and damages that may be assessed against him therein; or, if the 
appeal shall be dismissed or discontinued, that he will pay the costs of 
appeal. The proceedings of the district in the appeal shall be the same 
as an appeal in civil action from a justice of the peace, as nearly as 
practicable, and costs shall be awarded for or against either party in 
the same manner as upon an appeal in civil actions. (Id.§ 90.) 


§ 91. Keeping drains in repair. At any time after such 
ditch or ditches shall have been opened, it shall be lawful for the 
overseer of highways of the road district, from time to time as it may 
become necessary, to enter upon the lands through which such ditch 
or ditches have been opened, for the purpose of clearing out and 
scouring the same, and then and there to clear and scour the same 
in such manner as to keep them open and in good order and condi- 
tion. (Id. § 91.) 


§ 92. Penalty for injuring ditch. Any person who shall 
dam up, obstruct, or in any way injure any ditch or ditches as opened, 
shall be liable to pay to the overseer of highways of such road dis- 
trict double the damages which shall be assessed by the jury or court 
trying the case for such injury, and shall further be deemed to have 
committed a misdemeanor, and shall upon conviction thereof be pun- 
ished by imprisonment of not more than three months, or by fine of 
not more than one hundred dollars, and such sums of damages and 
fines shall be by such overseer expended on the roads in his district. 
(Id. § 92.) 


§ 93. Payment of damages. When the amount of damages 
or compensation to be paid to any one or more of the owners of land 
taken tor such ditch or ditches shall have been finally determined by 
proceedings under the provisions of this act, the board of town super- 
visors shall provide for the payment of and pay the same in the man- 
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ner provided by law for the payment of like damages or compensation 
for land taken for a public highway, and may in their discretion de- 
duct the amount so paid from money belonging to or to be paid over 
ta the road district in which such ditch or ditches shall have been 
constructed. (Sess. Laws 1888, c. 112, pt. 2,§ 93.) 
See Appendix, c. 56. 
XVI.—SEEDING DOWN HIGHWAYS. 


§ 94. Seeding highways to grass. Any person living upon 
or owning land tronting on any of the public highways of this terri- 
tory, may, for the purpose of seeding the same down to grass, plow 
and level the said highways for said purpose, and seed the same to 
grass to within eight feet of the center of the same: provided, that noth- 
ing herein contained shall be construed to authorize the said parties to 
work upon the same to the hindrance or detriment of the travel upon 
said roads, or to authorize any compensation for the same. (Id. § 94.) 


XVIIT.——-ROADS ON LINES OF CITY OR VILLAGE. 


§ 95. Town and city line road. Whenever the supervisors 
of any town, and the trustees or common council of any incorporated 
city or village, shall receive a petition praying for the location of a 
road, or for the altering or discontinuing of any road, on the line be- 
tween such town and incorporated city or village, such road shall be 
laid out, altered, or discontinued by two or more of the supervisors 
of such town, and a majority of the common council! or trustees of such 
incorporated city or village. (Id. § 95.) 

§ 96. Appeals. The decision of such supervisors and common 
council or trustees in relation to such road may be appealed from 
in the manner as provided in the laws of this territory for appeals 
from the decisions of supervisors in relation to town roads. (Id. § 96.) 

§ 97. Laws applicable. The laws of this territory which ap- 
ply to a road on the line between two towns, shall be applicable to 
all roads on the line between any town and an incorporated city or 
village. (Id. § 97.) 


XVIII.—RECORDING TERRITORIAL AND COUNTY ROADS. 


§ 98. Field-notes to be furnished. That upon the writ- 
ten request of the board of supervisors of any township in this terri- 
tory, the. county auditor of the county wherein such township is sit- 
uated shall furnish a copy of the description and field-notes and plat 
(if any) of each territorial, state, and county road running into or 
through such township, as appears by the description, field-notes, and 
plat on file or of record in his office. (Id. § 98.) 


§ 99. Record of field-notes. Upon the filing of such copy 
in the town clerk’s office, the town clerk shall record the same in the 
road record-book of the township, and such record shall be prima facie 
evidence of the existence of such road according to the description 
and plat so on'file. (Id. § 99.) 


‘ I - 

*§ 101. Right of way granted to telegraph and tele- 
phone companies. There is hereby granted to the owners of 
any telegraph line, or telephone line or exchange, owned and operated 
in this territory, the right and power to use the public grounds, 
‘streets, alleys, roads, and highways in this territory, on the line of 
their route, for the purpose of erecting posts or poles on or along the 
same to sustain the wires or fixtures: provided, that the same shall 
be so located as in no way to interfere with the safety or convenience 
of ordinary travel on or over the said roads or highways. (Sess. 
Laws 1881, c. 182, § 8, as amended by Sess. Laws 1888, c. 110, § 1.) 


(To face page 425.) 
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§ 100. When act to take effect. This act shall not take 
effect until January 1, 1884, and on and after that date townships 
organized and acting under present laws shall be wholly subject to 
the provisions of this act. (Sess. Laws 1888, c. 112, pt. 2, § 100.) 


Approved March 9, 1883. 


CHAPTER XXIV. 
INCORPORATION OF TOWNS AND CITIES. 


§ 1. Town-site to be surveyed and platted. Persons in- 
tending to make application for the incorporation of a town, as here- 
inafter provided, shall cause an accurate survey and map to be made 
of the territory intended to be embraced within the limits of such 
town; such survey shall be made by a practical surveyor, and show 
the courses and distances of the boundaries thereof, and the quantity 
of land contained therein; the accuracy of which survey and map 
shall be verified by the affidavit of such surveyor written thereon or 
annexed thereto. 


§ 2. Census to be taken. Such persons shali cause an ac- 
curate census to be taken of the resident population of such territory, 
as it may be on some day not more than thirty days previous to 
the time of presenting such application to the board of county com- 
missioners, as hereinafter provided; which census shall exhibit the 
name of every head of a family residing within such territory on such 
day, and the number of persons then belonging to every such family; 
and it shall be verified by the affidavit of the person taking the 
same. 


§ 8. Survey, map, and census subject to examination. 
Such survey, map, and census, when completed and verified as afore- 
said, shall be left at some convenient place within said territory for 
examination by those having an interest in such application, for a 
period of not less than thirty days. 


§ 4. Application for incorporation to be by petition. 
Such application shall-be by petition, subscribed by the applicants, and 
also by not less than one-third of the whole number of qualified voters 
residing within such territory; and such petition shall set forth the 
boundaries thereof, the quantity of land embraced according to the 
survey, and the resident population therein contained, according to 
said census taken; and the said petition shall have attached thereto, 
or written thereupon, affidavits verifying the facts alleged therein, 
and it shall be presented at the time indicated in the notice of such 
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application, or as soon thereafter as the board can receive and con- 
sider the same. ‘ 


§ 5. County commissioners to make order of incor- 
poration. The board of county commissioners, in hearing suck 
application, shall first require proof, either by affidavit or by oral ex- 
amination of witnesses before them, that the said survey, map, and. 
census were subject to examination in the manner and for the period 
required by section three of this act; and if said board be satisfied. 
that the requirements of this act have been fully complied with, they 
shall then make an order declaring that such territory shall, with the 
assent of the qualified voters thereof, as hereinafter provided, be an 
incorporated town, by the name specified in the application afore- 
said, which name shall be different from that of every other town in 
this territory; and they shall also include in such order a notice for a 
meeting of the qualified voters resident in said proposed town, at a 
convenient place therein, to be by them named, on some day withir 
one month therefrom, to determine whether such territory shall be 
an incorporated town. 


§ 6. Notice of meeting to be given. The board shall 
cause ten days’ notice of such meeting, by publication in a newspa- 
per, if one be published in the county, and by posting up copies of 
said notice, not less than ten in number, at the most public places in 
said proposed incorporated town. 


§ 7. Opening of polls. At the meeting of the qualified vot- 
ers, aS herein provided, polls shall be opened at nine o’clock in the 
forenoon of such day, and shall be kept open until four o’clock in the 
afternoon, when they shall be closed. 


§ 8. Election of inspectors. The voters at such meeting 
shall first proceed to the election of three inspectors, who, after being 
duly chosen and qualified, and one of their number elected clerk, 
shall, without delay, proclaim to the meeting that the poll is now 
opened, and that they are ready to receive the ballots of the voters. 


§ 9. Manner of voting. The qualified voters of said pro- 
posed incorporated town shall vote by ballot, having thereon the 
words, “Hor incorporation, yes;” or the words, “For incorporation, 
no;” and if a majority of the ballots given at such meeting shall 
have thereon the word “no,” the voters of such proposed town shall 
be deemed not to have assented to the incorporation thereof as a 


_ town, and no further proceedings shall be had in relation thereto; 


but if a majority of such ballots shall have thereon the word “yes,” 
such territory shall from that time be deemed an incorporated town, 
to have continuance thereafter, by the name and style specified in 
the order made by the board of county commissioners, as hereinbe- 
fore provided, and the inspectors of such meeting shall make a state- 
ment showing the whole number of ballots given at such meeting,— 
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the number having the word “yes” thereon, and the number having 
the word “no” thereon,—which statement shall be verified by the af- 
fidavit of such inspectors, and shall be returned to such board of 
commissioners at their next session, who, if satisfied of the legality - 
of such election, shall make an order declaring that said town had 
been incorporated by the name adopted, which order shall be con- 
clusive of such incorporation in all suits by or against such corpora- 
tion; and the existence of such corporation, by the name and style 
aforesaid, shall thereafter be judicially taken notice of in all courts 
and places in this territory without epecialiy pleading or alleging 
the same. 


§ 10. Division of-town into districts. Such inspectors, 
when they shall have returned the statement as aforesaid, shall next 
proceed to divide said town into not less than three, nor more than 
seven, districts, having due regard to the equitable apportionment of 
the population among the same, and the convenience ene continuity 
of such district. 


§ 11. Notice of election. They shall also give ten days’ no- 
tice by publication in a newspaper, if one be printed within such 
town, and by posting such notices in five public places therein, of an 
election to be held in such town for the purpose of electing officers 
thereof, naming the place therein, and the day upon which the same 
shall be had; but such day named shall be within twenty days from 
the posting of such notices. Every subsequent notice of a corpora- 
tion election, shall be given in like manner by the clerk of said town. 


§ 12. Annual election—when held. An election for ofh- 
cers of said town, after the first election, shall be held annually on 
the first Monday of May of each year, and at every such election the 
preceding board of trustees, or any three of them, shall act as the in- 
spectors thereof. 


§ 13. How long polls shall remain open. At all elec- 
tions in said town, the polls shall be open af nine o’clock in the fore- 
noon, and shall not be finally closed until four o’clock in the after- 
noon of said day. 


§ 14. Inspectors to be the judges of election. Such in- 
spectors shall preside at such first election, and be the inspectors 
thereof, and, in the receiving and canvassing of votes, shall be gov- 
erned by the laws then existing, so far as they are applicable, for the 
election of county officers. 


§ 15. What town officers to be elected. There shall be 
elected at the first, and at every subsequent election, one trustee 
from each district in said town, and also a clerk, assessor, treasurer, 
marshal, and justice of the peace, who shall respectively hold their 
offices until the first Monday in May next following, or until their 
successors are elected and qualified: provided, however, that nothing 
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herein contained shall prevent the respective offices of clerk, treas- 
urer, assessor, and marshal from being held by one and the same 
person. 


§ 16. Persons having the highest number of votes 
to be elected—duty of inspectors. The persons having the 
highest number of votes for the office of trustee shall be declared 
elected as such trustees, and the persons who receive the highest 
number of votes respectively for clerk, marshal, assessor, treasurer, 
and justice of the peace, as designated by the ballot for such office, 
shall be declared so elected; and if two or more shall have an equal 
and highest number of votes, and there be no choice, the inspectors 
of such election shall forthwith determine by lot which shall be 
deemed elected. And it shall be the further duty of such inspectors 
to make a certified statement over their own signatures of the per- 
sons elected to fill the several offices in said town, and file the same 
with the county clerk in the county thereof within ten days after the 
date of such election, and no act or ordinance of any board of trus- 
tees chosen at such election shall be valid until the provisions of this 
section are substantially complied with. 


§ 17. County clerk to make record of statement. Tt 
shall be the duty of the county clerk of the proper county to make a 
record of such certified statement, for which services there shall be 
paid the same fee as is allowed for similar services in other cases. 


§ 18. Vacancies in the board of trustees—how filled. 
A vacancy occurring in the board of trustees or in any corporation 
office shall be filled by appointment at a special meeting of the trus- 
tees called for that purpose, but such appointment shall be made 
from the district, if a trustee be appointed, in which the vacancy has 
occurred, and shall in no case extend beyond the annual elections 
provided for in this act. 


§ 19. Officers to take oath. The board of trustees chosen 
as aforesaid shall elect a president from their own body, and such 
president, trustees, and all other officers elect shall, within five days 
after such election, take and subscribe, before some person author- 
ized to administer the same, the usual oath or affirmation for the 
faithful performance of the duties of their respective offices. 


§ 20. Board of trustees a body corporate. The presi- 
dent and trustees of such town, and their successors in office, shall - 
constitute a body politic and corporate, by the name of the town of 
—, and shall be capable in law to prosecute and defend suits to 
which they are a party. 


§ 21. Notice of special meeting. Special meetings of the 


-qualified voters may be called by the clerk by order of the trustees of 


said town, by giving ten days’ notice thereof in a newspaper, if any 
-be printed in such town; otherwise by posting up such notices in 
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five public places therein; and such notice shall state the object for 
which each meeting is called. 


POWERS OF THE BOARD OF TRUSTEES. 


§ 22. Powers of board of trustees. The board of trustees. 
shall have the following powers, viz.: 

1. To have a common séal and alter the same. 

2. To purchase, hold, or convey any estate, real or personal, for 
the use of the corporation, so far as such purchase may be necessary 
to carry out the objects contemplated by this act. 

3. To organize fire companies, hook and ladder companies; to 
regulate their government, and the times and manner of their exer- 
cise; to provide all necessary apparatus for the extinguishment of 
fires; to make owners of buildings provide ladders and fire buckets, 
which are hereby declared to be appurtenances to the real estate, and 
exempt from execution, seizure, or sale; and if the owner shall re- 
fuse to procure suitable ladders or fire buckets after reasonable no- 
tice, the trustees may procure and deliver the same to him; and in 
default of payment therefor, may recover of said owner the value of 
such ladder, or fire buckets, by suit before the justice of the peace of 


the town incorporated by the provisions of this act, and costs accrued , 


thereby; to regulate the storage of gunpowder and other materials; 
to direct the construction of a place for the safe deposit of ashes; 
and may, under any order by them, entered upon the proper book of 
the board, visit, or appoint one or more fire wardens to visit, and ex- 
amine, at all reasonable hours, dwelling-houses, lots, yards, inclos- 
ures, and buildings of every description, discover if any of them are 
in a dangerous condition, and provide proper remedies for such dan- 
gers; to regulate the manner of putting up stoves and stove-pipes; 
to prevent out-fires, and the use of fire-works, and the discharge of 
fire-arms within the limits of said corporation, or such parts thereof 
as they may think proper; to compel the inhabitants of such town. 
to aid in the extinguishment of fire, and prevent its communication 
to other buildings, under such penalties as are in this act provided; 
to construct and preserve reservoirs, wells, pumps, and other water- 
works, and to regulate the use thereof, and generally to establish 
other measures of prudence, for the prevention or extinguishment of 
fires, as they shall deem proper. 

4. To declare what shall constitute a nuisance, and to prevent, 
abate, and remove the same, and take such other measures for the 
preservation of the public health as they shall deem necessary. 

5. To restrain from running at large, cattle, swine, or other ani- 
mals. 

6. Torestrain and prohibit gambling and other disorderly conduct; 
to suppress and prohibit the keeping of houses of ill-fame; and to au- 
thorize the seizure and destruction of gambling apparatus. 
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T. To license, regulate, or restrain auction establishments, travel- 
ing peddlers, public exhibitions, and the sale of intoxicating liquors 
within the corporation. i 

8. To establish and regulate markets, and build market-houses, 
and direct the location of slaughter-houses. 

' 9. To lay out, open, grade, and otherwise improve the streets, al-. 
leys, sewers, sidewalks, and crossings, and to keep them in repair, 
and to vacate the same. 

10. To appoint street commissioners, and also fire-wardens, not 
exceeding three. 

11. To prohibit incumbrance of the sidewalks of said town, and 
riding or driving thereon, except to cross the same. 

12. To provide means for keeping and preserving the peace and 
quietness of such town. 

13. To insure the public property of such town. 

14. To purchase, lay out, and regulate cemeteries. 

15. To plant trees upon public grounds, and along the streets of 
such town, and provide for their culture and preservation, and to 
inclose any public square or other public ground within said corpo- 
ration. ; ; 

16. To levy and collect annual taxes not exceeding fifty cents on 
the hundred dollars valuation, and twenty-five cents poll tax on all 
property subject by law to taxation. 

17. To levy and collect annually a tax of one dollar on each male 
dog, and two dollars on each female dog owned and kept within such 
town. 

18. To make and establish such by-laws, ordinances and regula- 
tions, not repugnant to the laws of this territory, as may be necessary 
to carry into effect the provisions of this act, and to repeal, alter, or 
amend the same as they shall seem to the board of trustees of such 
town to require; but every by-law, ordinance, or regulation, unless in 
case of emergency, shall be published in a newspaper in such town, 
if one be printed therein, or posted in five public places, at least ten 
days before the same shall take effect. 

19. To enact fines, penalties, and forfeitures for violations of this 
act, or of any by-law or ordinance by them established, not exceeding 
ten dollars for any one offense, which may be recovered by action in 
the name of the corporation, but such board may remit the whole or 
any part of the fine, penalty, or forfeiture: provided, that the fine 
assessed for the violation of any ordinance requiring a license shall 
not be less than the amount required to be paid for such license, al- 
though it may exceed the sum of ten dollars. 


§ 23. Jurisdiction of trustees over public grounds. 
The trustees shall have jurisdiction over any commons or public 
grounds belonging to said town, and shali have power to regulate, with 
the consent of the majority of the owners thereof, the banks, shores, 
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and wharves of that portion of any navigable streams within the cor- 
porate limits, but no ferries heretofore, or which may hereafter be, 
established by law, shall be prejudiced or in any manner affected by 
the provisions of this act. 


d 


OF THE AUDITING AND PAYMENT OF ACCOUNTS. 


§ 24. Appropriation of moneys. All moneys, however ' 


derived, belonging to such corporation shall only be appropriated for 
such objects, and defraying such expenses, as accrue, or necessarily 
arise, in the exercise of powers granted by this act. No appropria- 
tion shall be made without an order to that effect entered upon a 
proper book, to be kept for that purpose by such board. 


§ 25. Of auditing accounts. No account or claim against 
said town shall be audited or allowed by the board of trustees, unless 
it be made.out fully and itemized, and every such account audited 
shall be numbered from one, upwards, in the order they were pre- 
sented, and a memorandum of the same entered upon a book to be 
kept exclusively for that purpose. 


§ 26. Payment of accounts. No account or claim shall be 
paid unless audited and allowed by the board as aforesaid, and no 
moneys shall be drawn from the treasury except upon a warrant 
[on] from the treasurer, signed by the president of said town, and 
attested by the clerk thereof. 

| OF CORPORATE INDEBTEDNESS. 

$ 27. Contracting of loans. No incorporated town under 
this act shall have power to borrow money, or incur any debt or lia- 
bility, unless the citizen owners of five-eighths of the taxable property 
of such town, as evinced by the assessment roll of the preceding 
year, petition the board of trustees to contract such debt or loan, and 
such petition shall have attached thereto an affidavit verifying the 
genuineness of the signatures to the same; and for any debt created 
thereby, the trustees shall add to the tax duplicate of each year, suc- 
cessively, a levy sufficient to pay the annual interest on such debt or 
loan, with an addition of not less than five cents on the hundred dol- 
lars to create a sinking fund for the liquidation of the principal 
thereof. 

OF THE QUALIFICATION OF OFFICERS. 


§ 28. Certain officers to give bonds. The clerk, assessor, 
treasurer, marshal, and justice of the peace, shall, within ten days 
after their election or appointment, each and severally give bonds 
payable to the town of , with freehold sureties to such an 
amount as the board of trustees shall direct; but the bonds of the 
treasurer and marshal shall respectively be for double the amount of 
the estimated tax duplicate for the current year. 


Re 
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§ 29. Books and vouchers to be delivered successor.. 
All books, vouchers, moneys, or other property belonging to the cor- 
poration, and in charge or possession of any officer of the same, shall 
be delivered to his successor when qualified. 


+ 


LEVY AND COLLECTION OF TAXES. 


§ 80. Board of trustees determine amount of tax. 
The board of trustees shall, before the third Tuesday in May of each 
year, determine the;amount of general tax for the current year. 


§ 31. Duties of assessor. The assessor shall assess all prop- 
erty liable to taxation in such town under such rules and regulations 
as the board may prescribe, and shall make return of his assessment 
roll to such board on or before the second Tuesday of June of each 
year. 


§ 32. Notice of opening of assessment roll. The trus- 
tees shall cause the clerk of said corporation to put up notices, in 
three or more public places in said town, stating that the assessment 
roll is returned and open for inspection, and that, on a day and ata 
place to be specified in said notice, the trustees will hear and decide 
all complaints of, and appeals from, the acts of said assessor. 


§ 33. Correction of tax-list. When the assessment roll shall 
have been corrected and completed, the trustees shall levy a tax upon 
the taxable property of said town, to such an amount as they may 
deem necessary, and shall set opposite the name of each person 
taxed, a description and valuation of the property charged therewith, 
and the amount of tax assessed against such person; and when such 
tax-list shall have been made they shall cause a copy thereof, with a 
warrant annexed, to be delivered to the marshal of such town. The 
assessment roll and tax-lst shall be deposited with the treasurer of 
such town, whois hereby charged with the safe custody of the same. 


§ 34. Warrant to marshal to collect and pay over 
taxes. Such warrant shall be under the seal of the corporation, 
signed by the president and trustees, or a majority of them, and at- 
tested by the clerk, and shall command the marshal to collect the 
taxes specilied in his duplicate within ninety days, and pay over the 
same, and make return of said warrant to the treasury of said town. 
Such trustees may renew such warrant for any period not exceeding 
thirty days. 

$ 35. Powers of marshal to collect tax. The marshal 
shall collect the taxes on said duplicate when so required, and shall 
have the same power to enforce collections, and shall be governed by 
the same rules and regulations, as county treasurers and collectors, 
and shalk have authority in like manner to collect by distress and 
sale of personal property; but if the tax cannot be so made, and it 
becomes necessary to sell real estate, such tax shall be certified tg 
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the county treasurer, who shall proceed and collect the same as di- 


rected by the statute governing tax sales: provided, that this shall ` 


not apply to incorporate cities, villages, or towns, for which a different 
method is provided by their charter. 


§ 36. Tax duplicate may be delivered to collector. 
The trustees of such town may, at their option, in the first instance 
deliver the tax duplicate to the collector of the proper county, on or 
before the first day of August, in each year, instead of the marshal 
of such town, and said collector shall enter said tax, and, if delinquent, 
the interest and penalty thereon, upon his duplicate. 


§ 87. Compensation of collector and treasurer. The 
collector of such county shall collect the corporation taxes upon such 
duplicate as other taxes are collected, and pay the same over to the 
treasurer of such corporation. The collector and treasurer shal! be 
allowed and paid by the corporation the same compensation as is paid 
by the county for like services. 


POWERS AND DUTIES OF OFFICERS. i 


§ 38. Duties of treasurer. The treasurer of every incorpo- 
rated town shall so keep his accounts as to show where and from what 
sources all moneys paid him have been derived, and to whom and 
when such moneys, or any part thereof, have been paid. The treas- 
urer shall grant all licenses authorized by this act, upon the presen- 
tation of the receipt of the marshal that the money therefor has 
been paid to said marshal. His books, accounts, and vouchers shall 
at all times be subject to the examination of the’ board of trustees, 
and it is hereby made their duty to examine the same at a regular 
meeting of such board, on- some day between the first and last Mon- 


days of April in’ each year, and have settlement with the said treas- 
urer. 


§ 39. Board of trustees to publish receipts and ex- 
penditures. It shall be the duty of the board of trustees, imme- 
diately after the annual settlement with the treasurer of said corpo- 
ration, to publish in a newspaper, if one be printed therein, or if 
there be no newspaper, then by posting in three or more public places, 
an exhibit of the receipts and expenditures, specifying the sources of 
such receipts, what appropriations were made, for what objects, and 
the specific amount of each. 


= § 40. Duties of clerk. The clerk of such town shall have the 
custody of the records, books, and papers of the board of trustees, 
and shall attend all meetings and record the proceedings of said 
board, and shall perform all other duties appertaining to his office, as 
required by him by the by-laws. 
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§ 41. Powers of marshal. The marshal of such town shall 
be a peace officer, and shall possess the powers and be subject to the 
liabilities possessed and conferred by law upon sheriffs in executing 
the orders of the trustees, or enforcing the by-laws and ordinances of 
said town. 


§ 42. Trustees to superintend grading, &c. The board 
of trustees shall superintend the grading, paving, and improving of 
streets, and the building and repairing of sidewalks. 


§ 43. Duties of fire-wardens. The fire-wardens shall at- 
tend all fires, and give their personal superintendence to extinguish 
the same, and do all other acts required by the by-laws, and obey all 
orders given by the board of trustees in relation to the fire depart- 
ment. Trustees shall by virtue of their office be fire-wardens. 


§ 44. Compensation of town officers. The trustees, clerk, 
assessor, treasurer, marshal, and justice of the peace, shall respect- 
ively receive for their services such compensation as the board of 
trustees, in their by-laws, may decide; and said board shall cause to 
be paid other officers of such town for their services a just and rea- 
sonable compensation. 


OF SIDEWALKS AND STREETS. 


§ 45. Taxes for repairing streets and sidewalks. 
Whenever two-thirds of the residents, owners in number or in value, of 
real estate bounding both sides of any street, not less than one square, 
shall petition to have such street graded, paved, or otherwise improved, 
or the sidewalks thereof built or repaired, or when two-thirds of the 
owners of real estate, in number or in value, on one side of such 
street, shall desire a sidewalk on,that side, it shall be the duty of 
such board to levy and cause to be collected, by tax, upon the owners 
of real estate, lot, or lots on such street, or part of street, such a sum 
of money as is necessary for the improvement of said street or side- 
walk, or the building of said sidewalk in front of each of the respective 
lots,-or at the side of any corner lot or lots, or real estate: provided, 
however, that no real estate, lot, or lots shall be taxed, as aforesaid, 
for sidewalks built or improvements done, at a greater distance from 
the front of said real estate, lot, or lots, than one-half the distance 
to the opposite side of said street. (As amended, Sess. Laws 1883, c. 
107.) 


§ 46. Nobody exempt from highway tax. Nothing 
contained in this act shall exempt the inhabitants of any town from 
the payment of highway taxes legally assessed, nor from the forma- 
tion of one or more road districts, irrespective of the corporate limits 
of such town. 
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EXTENSION OF ‘CORPORATE LIMITS. 


§ 47. Addition to corporation. When two-thirds of the 
‘owners of a tier of out-lots, adjoining an incorporated town, shall 
sign a petition, asking that the corporate limits of said town be ex- 
tended so as to include said out-lots, the board of trustees of said 
town shall cause:said petition to be recorded, and make an order that 
said tier of out-lots shall thereafter be included and constituted a 
part of said corporation, and the inhabitants residing thereon, and 
owners thereof, shall be subject to.and entitled to all privileges of 
said corporation. 


§ 48. Annexing of additional lots. Whenever there shall 
be lots laid off, and platted, adjoining such town, and a record of the 
same is made in the register of deed’s office of the proper county, the 
trustees may, by a resolution of their board, extend the boundary of 
such town so as to include such lots; and the lots thus annexed shall 
thereafter form a part of such town,-and be within the jurisdiction 
thereof. The trustees shall immediately thereafter file a copy of 
such resolution, together with a plat and map of survey, defining the 
boundaries of such addition, in the office of the register aforesaid. 


§ 49. Proceedings of trustees to annex additions. 
‘When any town shall desire to annex contiguous territory thereto, 
not platted or laid, or recorded, the trustees shall present to the 
board of county commissioners a petition setting forth the reasons for 
such annexation, and shall accompany the same with a map or plat, 
accurately describing by metes and bounds the territory proposed to 
be attached, which shall be verified by affidavit. Such trustees shall 
give thirty days’ notice by publication in a newspaper printed in*such 
town, if any, otherwise in the county, or if none there, by posting up 
such notice in five or more public places within the corporation; a 
copy of such notice shall be served on the owner or owners of such 
territory, if known, ‘and are residents of the county. 


§ 50. County board to hear and order annexation. 
The board of county commissioners, upon the reception of such peti- 
tion, shall consider the same, and shall have the testimony offered for. 
or against such annexation, and if, after inspection of the map and the 
testimony being heard, such board is of the opinion that the prayer 
of such petition should be granted, it shall cause an entry to -be made 
on the order-book, specifying the territory annexed, with the bound- 
aries thereof, according to the survey, which entry, or an attested 
‘copy thereof, shall be conclusive evidence in all courts of such an- 
nexation. 


DISSOLUTION "OF CORPORATION. 


§ 51. Dissolution of corporation. When an application 
signed by one-third of the legal voters of any incorporated town shall 
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be presented to the board of trustees, in writing, asking for a disso- 
lution of the corporation, setting forth the reasons therefor, it shall 
be competent for said board, if they deem the reasons good, to call a 
meeting:of the voters of said town by giving ten days’ notice thereof,. 


- as provided in this act, to determine whether such corporation shall 


be'dissolved. :The board of trustees shall preside at such meeting, 
and a poll shall be opened as at any other corporation election, and. 


sthe voters shall vote by ballot, “yes” or “no.” If a majority of all 


the votes given shall have thereon the word “yes,” and such votes. 


` shall have been given by two-fifths of all the legal voters in such 


town, a statement of the vote, signed by the president and attested 
by the clerk, shall be filed in the register of deeds’ office of the county, 
and such town shall, at the expiration of six months from the time: 
of holding such meeting, cease to be a corporation, and the property. 
belonging to such corporation, after the payment of its debts and lia- 
bilities, shall be disposed of in such manner as a majority of the vot- 
ers of such town, at any special meeting thereof, may direct. 


§ 52. Dissolution not to affect existing contracts. No 
such dissolution shall affect the rights of any person in any contract 
or agreement to which such corporation is a party. 


§ 53. Proof of compliance with law by town. When- 
ever any suit shall be instituted by an incorporated town, it shall 
not be required to show its compliance with any of the provisions of 
this act as to its organization, or publication of by-laws or ordi- 
nances, unless the same is controverted by affidavit. 


§ 54. Incorporated towns may adopt this act. Any 
town heretofore incorporated by special act, may, by a resolution of 
the°board of trustees or other municipal board thereof, entered upon 
the record-book of the corporation, become incorporated under this 
act, but the same shall be deemed a surrender of all the rights and. 
franchises acquired under any former act of incorporation or acts 
amendatory thereto. A copy of such resolution shall be filed with 
the register of deeds of the proper county, and entered by him of rec- 
ord. Trustees and other officers of such incorporated towns, by 
whatever name designated, performing duties of a like nature to those 
required of officers created by this act, shall continue to be the offi- 
cers of such town, by the name as specified in this act, until super- 
seded by the annual election. 


§ 55. When debt not nullified. No debt or liability due to: 
or from any incorporated town shall be unpaid by reason of such 
town being brought within the provisions of this act; and becoming, 
incorporated under it. 


§ 56. Proceedings for violation of ordinances. Any 
person or persons violating the provisions of any ordinance of a 
town organized under this act, to which there may be a penalty af- 
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fixed, shall be presented before the justice of the peace of such town, 
and that the justice of the peace of such town shall have exclusive 
jurisdiction, and it shall be his duty to hear and determine all of- 
fenses against the ordinances of the town. 


MISCELLANEOUS PROVISIONS. 


§ 57. How ordinances may be proven. All ordinances 
of the town may be proven by the ordinance book of the town, or the 
certificate of the clerk of the town, under seal of the town; and when 
printed in a newspaper, or published in a book or pamphlet form, 
and purporting to be published or printed by the authority of the 
town, shall be read and received in all courts and places without 
further proof. 


§ 58. Taxes assessed to be a lien. a taxes assessed by 
‘the board of trustees of towns incorporated under the provisions of 
this act, for the grading, paving, or otherwise improving the streets 
of the town, or for building or repairing sidewalks of the town, shall 
be a lien on the lots or pieces of ground subject to the same, from 
the time the amount thereof shall have been ascertained ; and in case 
any error or irregularity should occur in levying or collecting any 
such tax, proceedings may be taken anew, so as to obviate any such 
error or irregularity. 


$ 59. Taxes—how collectible, and penalty when de- 
linquent. Such special tax shall be due and may be collected as 
the improvements are completed in front of or along or upon any 
block, lot, or piece of ground, or at the time the improvement is com- 
pleted, according as shall be provided in the ordinance levying the 
tax. Sueh tax, if not paid within thirty days after becoming due, 
shall have added thereto a penalty of ten per cent., and shall bear 
interest from the.day of sale, at the rate of twenty-five per cent. per 
annum, to be computed on the tax, penalty, and costs of sale. 


§ 60. What -costs may be included in tax. The cost 
and expenses of grading, filling, paving, macadamizing, culverting, 
curbing, and ditching, or otherwise improving, streets, sidewalks, al- 
leys, avenues, or lanes at their intersections may be included in the 
special tax levied. for the improvement of any street, sidewalk, alley, 
avenue, or lane, as may be deemed best by the board of trustees of 
such town. 


§ 61. Marshal’s duty in relation to taxes. When the 
special tax is levied, it shall be the duty of the marshal of such town 
to calculate the amount of tax on any block, lot, or piece of ground, 
and file a statement thereof with the town clerk, who shall, as soon 
as the tax is due on any block, lot, or piece of ground, issue a certifi- 
cate describing it, its number and lot and block, and stating the 
amount of .tax due.thereon, and the name of the person entitled to 
the same, and the purpose for which said tax was levied; and such 
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certificate so given shall be the tax warrant of the: contractor, and’ 
shall be by the clerk placed in. the hands of the marshal, and he shall 
keep a record of all such warrants, and enter on the margin of such 
records all amounts paid, and by whom paid. 


§ 62. Jurisdiction of justices. Justices of the-peace of any 
town heretofore or hereafter organized under the provisions of said 
chapter twenty-four shall have exclusive jurisdiction to hear and de-- 
termine all offenses against the ordinances of such: town, and concur- 
rent jurisdiction with all other justices in:all civil cases, and in all 
criminal cases, for offenses against the laws of the territory, committed 
within the county where such town is situated; and whenever com-- 
plaint shall be made to the justice of the peace-of such town, upon. 
oath or affirmation of any person competent to testify against the ac- 
cused, that an offense has been committed, of which such justice of 
the peace has Jurisdiction, said justice of the peace shali forthwith is- 
sue a warrant for the arrest of the offender, which warrant shall be 
served by the marshal of the town, the sheriff, or any constable of 
the county, or any person specially appointed by the justice for the 
purpose, and, in all preliminary. examinations before: such justice,. 
he shall be governed by the Code of. Criminal Procedure, and in. all 
trials before such justice for offenses against the territory, he shall 
be governed by the Justice's Code.. (As amended, Sess. Laws 1881, c.. 
184.) 


§ 63. Duty of justice when defendant appears. When 
any person shall be brought before such justice of the peace upon such 
warrant, it. shall be his duty to hear and determine the complaint 
alleged against the defendant.. 


§ 64. Proceedings where trialis postponed. Upon good 
cause shown, such justice of the peace may postpone the trial of the 
cause to a day certain, in which case he-shall require the defendant 
to enter into bond, with sufficient security, conditioned that he will 
appear before such justice of the peace at the time and place ap- 
pointed, and then and there to answer the complaint alleged against. 
him. 

§ 65. Justice to summon witnesses. It shall be the duty 
of such justice of the peace to summon all persons whose testimony 
may be deemed material as witnesses. at the trial, and to enforce 
their attendance by attachment, if necessary, and, when a. trial shall 
be continued by such justice of the- peace, he may verbally notify such 
witnesses as may be present at the continuance to attend before him 
to testify in the cause set for trial, and such verbal notice shall be. 
as valid as a summons. 


§ 66. Trials—how governed. All trials before such justice- 
of the peace shall be governed by the criminal procedure applicable: 
to justices’ courts. 
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§ 67. When defendant found guilty, justice to render 
judgment, In all trials for offenses under the ordinances of the 
town incorporated under and by the provisions of this act, if the de- 
fendant is found guilty, such justice of the peace shall render judg- 
ment accordingly. It shall be part of the judgment that the defend- 
ant stand committed until the judgment be complied with, in no 
case to exceed one day for every seventy-five cents of the fine and 
costs assessed against said defendant. - 


§ 68. Justices peace officers. Such justice of the peace 
shall be a conservator of the peace, and his court shall be open 
every day, except Sunday, to hear and determine any and all cases 
cognizable before him, and he shall have power to bring parties forth- 
with before him for trial; and no act shall be performed by him on 
Sunday, except to receive complaints, issue process, and take bail. 


§ 69. Appeals to be allowed, and conditions. In all 
cases before such justice of the peace an appeal may be taken by the 
defendant to the district court of the county in which such town is 
situated, but no appeal shall be allowed unless such defendant shall, 
within ten days, enter into recognizance, with sufficient sureties, to 
be approved by such justice of the peace, conditioned for the pay- 
ment of the fine and costs, and costs of appeal, and that he will ren- 
der himself in execution thereof if it should be determined against 
the appellant. 


§ 70. On conviction—how punished. Any person con- 
victed before such justice of the peace of an offense under the ordi- 
nances of the town, shall be punished by fine as may be regulated by 
ordinances. 


§ 71. Powers of justice — exceptions — when jury 
called. The justice of the peace of the town organized under the 
provisions of this act, shall have power to enforce obedience to all or- 
ders, rules, judgments, and decrees made by him; and he may fine 
or imprison for contempt offered to him while holding his court, or 
to process issued or orders made by him, in the same manner and 
to the same extent as provided for courts of justice of the peace. 
On the trial of any case in said court, it shall be the duty of such 
justice of the peace to sign any bill of exceptions rendered to the 
court during the progress of such trial: provided, the truth of the mat- 
ter be fairly stated; and thereupon such exceptions shall be entered 
in the record of such trial and become a part thereof; and any final 
conviction, sentence, or judgment of said court may be examined by 
the district court of the county in which such town is situated, on 
writ of error, which may be allowed by the district court or the judge 
thereof, for /sufficient cause, and proceedings may be stayed as may 
be deemed reasonable, and the revising court shall, in such proceed- 
ings, take judicial notice of all the ordinances of such town. Cases 
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before such justices of the peace, arising under town ordinances, shal 
be tried and determined by such justice of the peace without the in- 
tervention of a jury, unless the defendant demand a trial by jury; 
and when a demand shall be so made, the trial shall bejby jury of 
twelve citizens of such town, having the qualifications of jurors, who 
shall be summoned by the marshals of such town upon a venire is- 
sued by such justice of the peace. That the venire for a jury shall 
contain eighteen names, three of whom shall be stricken off the list 
by the defendant, and three by the marshal of such town; the re- 
maining twelve names shall constitute a jury for the trial of a cause. 
If there is any challenges for cause, such justice of the peace shall 
try the questions in a summary manner, who may examine the chal- 
lenged jurors under oath. 


§ 72. Fees of jurors. Such jurors shall be paid fifty cents 
for their services as jurors in each case. 


§ 73. Costs taxed to defendant. In case the defendant is 
found guilty, the costs of the jury shall be taxed against him as a 
part of the costs of the case, and the amount thereof shall-be a part 
of the judgment. 


§ 74. Proceedings—how governed. In all cases not herein 
specially provided for, the process and proceedings of the court of 
such justice of the peace shall be governed by the laws regulating 
proceedings in justices’ courts in criminal cases. 


CHAPTER XXV.! 
TOWN-SITES. 


§ 1. Corporate authorities determine by ordinance 
shares of claimants, and make deed. When any city, town, 
or village holds the title of any lands in trust, under and by virtue 
of the acts of congress, approved March 2, 1867, and June 8, 1868, 
the mayor and common council, the president and trustees, or other 
general corporate authorities thereof, shall ascertain and by ordinance 
declare the persons who are severally entitled to each and every block, 
lot, share, or parcel thereof, according to his, her, or their several 
and respective rights, claim, or interest in and to the same, as they 
existed ‘in law or equity at the time of the entry of such lands; and 
thereupon, and in accordance with such ordinance, the mayor, presi- 
dent, or other chief officer of such city, village, or town, or his suc- 
cessor in office, shall, by a good and sufficient deed of conveyance, 
grnnt and convey the title of all such blocks, lots, shares, or parcels 

1Repealed. See Appendix, c. 25, *§ 22. 
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-to the person or persons so declared entitled to the same, or to his, 
her, or their heirs or assigns. 


§ 2. Mayor and clerk execute deed. Every such grant 
or deed of conveyance shall be executed by the mayor, president, or 
other chief officer of the corporation, signing and acknowledging the 
same as provided for grants of real property in the Civil Code; and 
the clerk or secretary of such corporation shall also attest the same 
by his official signature and the corporate seal. 


§ 3. Deed only prima facie evidence. When any such 
block, lot, share, or parcel of such land shall be claimed by two or 
more persons, the respective right, title, claim, and interest of such 
persons, in relation to each other, in the same, shall not be deter- 
mined finally, nor in any way changed, affected, or impaired, by rea- 
son of such ordinance and grant, except that such grant shall be 
prima facie evidence only of such title, and shall place’ the party re- 
ceiving the same in possession until the title is otherwise deter- 
mined. 


§ 4. Extent of powers herein granted. The powers and 
duties herein granted and defined shall also extend 4o the execution 
of conveyances for the purpose of defining and settling boundaries 
and, other questions of title to such blocks, lots, shares, or parcels of 
the real property included by the site which may be unoccupied, and 
over which such corporate authorities have control under said acts 
of congress; and also to the execution of any map or chart of the 
survey of such city, town, or village, and of grants of any part of 
such site which has been set apart or dedicated for such purposes to 
the corporation or county for public use, in any way, and to grant to 
the public use all streets, avenues, alleys, parks, squares, or other 
authorized title or easement, for the public use and benefit. 

See Appendix, c. 25. 


CHAPTER XXVI. 
TOWN AND CITY PLATS, 


§ 1. Survey and plat necessary. When any person wishes 
to lay out a town in this territory, or an addition or subdivision of 
out-lots, such person shall cause the same to be surveyed, and a plat 
thereof made, which shall particularly describe and set forth all the 
streets, alleys, commons, or public grounds, and all in and out lots 
or fractional lots, within or adjoining to said town, giving the names, 
width, courses, boundaries, and extent of all such streets and alleys. 


§ 2. Lots and squares numbered. All the in-lots in- 
tended for sale shall be numbered in progressive numbers, or by 
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squares in which they are situated, and their precise length and 
width shall be stated on said map or plat; and out-lots shall not ex-- 
ceed ten acres in size, and shall, in like manner, be surveyed and 
numbered, and their precise length and width stated on the plat or 
map, together with any streets, alleys, or roads which shall divide or 
border the same. 


§ 8. Base line—how formed. The proprietor or proprietors 
of the town, addition, or subdivision of out-lots, by themselves, or 
agents, shall, at the time of surveying and laying the same, cause to 
be planted and firmly fixed in the ground, on the line of the main 
streets of said town, two good and sufficient stones of such size and 
dimension as the surveyor shall direct. Said stones to be at least 
two hundred and fifty yards apart, and the lines thus formed shall 
be a base line from which to make future surveys; and the point or 
points where the same may be found, shall be distinguished on the 
plat or map. 


§ 4. Plat or map certified and acknowledged. The plat 
or map, after having been completed, shall be certified by the sur- 
veyor and the officers; and every persons or persons whose duty it 
shall be to comply with the foregoing requisitions, shall, at or before 
the time of offering said plat or map for record, acknowledge the 
same before any person authorized to take the acknowledgment of 
deeds. A certificate of such acknowledgment shall, by the officer 
taking the same, be indorsed on the plat or map, which certificate of 
the survey and acknowledgment shall also be recorded, and form a 
part of the record. 


§ 5. Of lands donated or granted—of land for streets. 
When the plat or map shall have been made out and certified, ac- 
knowledged, and recorded, as required by this chapter, every dona- 
tion or grant to the public, or any individual or individuals, religious 
society or societies, or to any corporation or body politic, marked or 
noted as such on said plat or map, shall be deemed, in law and equity, 
a sufficient conveyance to vest the fee-simple of all such parcel or 
parcels of land as are therein expressed, and shall be considered, to 
all intents and purposes, a general warranty against such donor or 
donors, their heirs or representatives, to said donee or donees, grantee 
or grantees, for his, her, or their use, for the uses and purposes therein 
named, expressed, and intended, and no other use and purpose what- 
ever; and the land intended to be used for the streets, alleys, ways, 
commons, or other public uses, in any town or city or addition 
thereto, shall be held in the corporate name thereof, in trust to and 
for the use and purposes set forth and expressed or intended. 


§ 6. If county not organized, plat recorded, where. 
If the county in which said town or addition is situated shall not be 
organized, then, in that case, the plat or map shali be recorded in 
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the register’s office of that county to which the county in which said 
town is situated shall at the time be attached for judicial purposes. 


§ 7. Towns laid out to comply with this act. When any 
town, addition, or subdivision has been heretofore laid out and lots 
sold in this territory, by agents or proprietors, and a plat or map of 
the same has not been acknowledged and recorded in conformity with 
acts heretofore in force, it shall be the duty, and it is hereby required, 
of the county commissioners, or a majority of them, in such county, 
or proprietor or proprietors, who have laid out the same, or his, her, 
or their legal representatives, to have the same fairly, fully, and 
clearly made out, acknowledged, and recorded in the proper county, 
in the form and manner required by this chapter; noticing and par- 
ticularly describing the donation of lands or otherwise to individual 
societies, bodies politic, or for common or public purposes: provided, 
that if the lots shall have been differently numbered and sales made, 
and they cannot be well changed, they shall be returned as originally - 
stated; but in all other respects the plat or map shall conform to the 
requisitions of this chapter. 


§ 8. Fees of surveyor and register. The surveyor who 
shall lay out, survey, and plat any town or addition, shall be entitled 
to receive twenty-five cents for each and every in and out lot the same 
may contain, unless otherwise agreed, and the register of deeds of the 
county recording the same, shall receive the sum of two cents for each 
and every lot as aforesaid, the said plat and survey to be by him 
transcribed or copied into a book to be provided for that purpose. 


§ 9. Penalty if sale or lease offered before this act 
is complied with. If any person or persons shall dispose of, offer 
for sale, or lease for any time any out or in lots in any town or city, or 
in any addition to any town or city, or any part thereof, which shall 
hereafter be laid out, until all the foregoing requisitions of this chap- 
ter shall have been complied with, every person so offending shall 
forfeit and pay the sum of ten dollars for each and every lot or part . 
of a lot sold or disposed of, leased, or offered for sale. 


§ 10. Penalty if officer or other person neglect to 
do duty. If any officer or other person, or persons whose duty it 
is to comply with any of the requisitions of this chapter, shall neg- 
lect or refuse so to do, he or they shall forfeit and pay a sum of not 
less than ten nor more than one hundred dollars, for each and every 
month he or they shall delay a compliance. _ A 


§ 11. Towns heretofore laid out must be recorded 
within three months. All towns heretofore laid out shall be 
platted or mapped in accordance within the provisions of this chap- 
ter, and the plats or maps of the same shall be recorded within three 
months from the passage of this chapter, in the office of the register 
of deeds of the proper county. 
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§ 12. Of forfeitures and liabilities. All forfeitures and 
liabilities which may be incurred or arise under this chapter shall be 
prosecuted for and recovered in the name of the county treasurer, and 
any officer or officers paying over any money to the said treasurer, 
received under any of the provisions of this chapter, shall take his re- 
ceipt therefor, and forthwith file the said receipt with the clerk of the 
board of county commissioners, and the said clerk shall charge the 
amount of said receipt against said treasurer on the books of the county 
commissioners. 


§ 18. District court may alter or vacate towns. The 
district courts are hereby authorized and empowered, on application 
made by the proprietors of any town within their proper county, to 
alter or vacate the same or any part thereof. 


§ 14. Notice of application for vacation—how given. 
If any proprietor or proprietors of a town shall be desirous of alter- 
ing or vacating the same, or any part thereof, such proprietor or pro- 
prietors shall give notice-in writing of such intended application in 
at least two of the most public places in the county wherein such 
town may be situated, and insert a copy thereof in a newspaper 
printed or in circulation in said county, if there be one, at least forty 
days prior to the sitting of the court to which he or they intend to 
make such application. 


§ 15. Proceedings before court. If such applicant or ap- 
plicants shall produce to said court satisfactory evidence that the no- 
tice required by the preceding section of this chapter has been given, 
the court shall proceed to hear and determine said petition, and may 
alter or vacate said town or any part thereof, and order their pro- 
ceedings thereon to be recorded by the clerk with the records of said 
court. 


CHAPTER XXVII. 
ELECTIONS. 


§ 1. This chapter governs all except special elections. 
All elections for territorial, district, county, township, precinct, city, 
and other officers provided by law, shall hereafter be held and con- 
ducted in the manner.prescribed in this chapter, except as otherwise 
‘specially provided for schools in incorporated cities and towns, and 
for the division of a county into civil townships. 


§ 2. General election annual in November. The gen- 
eral election shall be held in the several election precincts on the 
Tuesday next after the first Monday in November in each year, at 
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which election shall be chosen as many officers as are by law to be 
elected. ee 


§ 3. Judges of election to be appointed. The several 
boards of county commissioners shall respectively, at least thirty days 
prior to the general election in each year, appoint three capable and 
discreet persons, possessing the qualifications of electors, to act as 
judges of election at each precinct for the poll of election therein as 
provided for in this act; and in case of the failure of the said board from 
any cause to make such appointment as herein provided, then the 
county clerk shall make such appointments within five days there- 
after; and said board, whenever it is necessary, shall set off and es- 
tablish election precincts; and the county clerks of the several coun- 
ties shall make out and deliver to the sheriff, coroner, or other per- 
son that may be designated by the board of county commissioners of 
each county, immediately after the appointment of said judges of 
election, a notice in writing thereof, directed to the judges of election 
so appointed; and it shall be the duty of such sheriff, coroner, or 
other person appointed, as provided in this section, within ten days 
after receiving such notice, to serve the same upon each of the said 
judges of election: Provided, that this section shall not apply in 
counties organized under chapter fifty-nine of the Session Laws of 
one thousand eight hundred and seventy-nine. (As amended, Sess. 
Laws 1881, c. 74, § 1. 

Provided, that in every organized civil township, the township 
supervisors thereof shall be the judges of election for all elections, 
whether general or special, held for any purpose whatsoever in ‘the 
county; and if there shall be any vacancy in the board of judges, the 
electors present at the time when such vacancy appears shall choose 
viva voce from the qualified electors of the township so many judges 
as there shall be vacancies in such board; and the township clerk 
shall be one of the clerks of election, if present. (As amended, Sess. 
Laws 1883, c. 48.) 

Chapter 59 of the Session Laws of 1879, above referred to, has been super- 


seded by chapter 112, Session Laws of 1883, composing chapter 23 of this 
Code. ° 


§ 4. Judges choose clerks—term of judges and clerks... 


The said judges shall choose two persons, having similar qualifications 
with themselves, to act: as clerks of the election. The said judges 
shall be and continue judges of all elections of civil officers to be held 
at their respective precincts, until other judges shall be appointed as 
hereinbefore directed, and the said clerks of election may continue to 
act as such during the pleasure of the judges of election, and the 
county commissioners shall, from time to time, fill all vacancies which 
may occur in the office of judges of elections, at any election precinct. 
within their respective counties. 
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§ 5. Notice to be posted by county clerk. The county 
clerks of the several counties shall, at least thirty days before any 
general, and at least ten days before any special, election, make out 
and deliver to the sheriff, coroner, or other person to be designated 
by them, of their respective counties, three written notices thereof for 
each election precinct; said notices to be, as nearly as circumstances 
will admit, as follows, to-wit: 

Notice is hereby given, that on the second Tuesday, the 
next, at the house of , in the town, district, or precinct of , in the 
county of , an election to be held for territorial, township, or district 
officers, (naming the offices to be filled, as the case may be,) which election will 
be opened at nine o’clock in the morning, and will continue open until four 
o’clock in the afternoon of the same day. t 

Dated this day of , A. D. 18—, (as the case may be.) 

[Signed] A , County Clerk. 


= § 6. Officer to post such notices, when and where. The 
sheriff, coroner, or other person to whom such notice shall be de- 
livered as aforesaid, shall put up, in three of the most public places 
in each township or district, the notice referring to such district, pre- 
cinct, or town, at least twenty days previous to the time of holding 
any general election, and at least eight days previous to the time of 
holding any special election, and in cases where towns or districts 
may not be set off by law as election precincts, said noticés shall be 
posted as follows: One at the house where the election is authorized 
to be held, and two others at two of the most public places in that 
vicinity or settlement. 


day of 


§ 7. Electors to choose judges, if vacancy. If any per- 
son appointed to act as judge of election, as aforesaid, shall neglect 
or refuse to be sworn to act in such capacity, or shall not be present, 
the place of such person shall be filled by the votes of such qualified 
electors residing within the county, town, district, or precinct, as may 
then be present at the place of election, and the person or persons so 
elected to fill the vacancy or vacancies, shall be and are hereby 
vested, for that election, with the same power as if appointed by the 
board of county commissioners. 


§ 8. Oath of judges and clerks. Previous to votes’ being 
taken, the judges and the clerks of the election shall severally take 
an oath, in the following form, to-wit: 


I, A. B., do solemnly swear (or affirm, as the case may be) that I will per- 
form the duties of judge (or clerk, as the case may be) according to law and 
the best of my ability; that I will studiously endeavor to prevent fraud, de- 
ceit, and abuse in conducting the same. 


§ 9. Who to administer oath. In case there shall be no 
judge of a court or justice of the peace present at the opening of the 
election, or in case such judge or justice shall be appointed judge or 
clerk of the election, it shall be lawful for the judges of the election, 
and they are hereby empowered, to administer the oath to each other, 
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and to the clerks of the election; and the person administering oaths 
shall cause an entry thereof to be made and subscribed by him and 
prefixed to the poll-book. 


§ 10. Time of opening, closing and canvass. Aft all 
elections to-be held under chapter twenty-seven of the Political Code, 
the polls shall be opened at the hour of eight o’clock in the forenoon 
and continue open until five o’clock in the afternoon of the same day, 
at which time the polls shall be closed. Thirty minutes before the 
closing of the polls, proclamation shall be made that the polls will be 
closed in half an hour, and, immediately after the polls have been 
closed, the judges and ‘clerks of election shall proceed forthwith to 
-count and canvass the votes cast, and they shall complete said can- 
vass and certify thereto before any adjournment shall be had. (As 
amended, Sess. Laws 1883, c. 47.) 


§ 11. Penalty for rejecting legal vote. Any board of 
judges who shall willfully and knowingly reject any legal vote shall 
be subject to a fine of fifty dollars, to be collected before any justice 
of the peace, for the use of common schools, on the complaint and 
proof of any person. 


§ 12. White paper must be used for ballots. Every 
elector shall vote by ballot, and each person offering to vote shall 
deliver his ballot to one of the judges of election, in presence of the 
board. The ballot shall be a white paper ticket, which shall contain, 
written or printed, or partly written and partly printed, the names 
of the persons for whom the electors intend to vote, and shall desig- 
nate the office to which each person so named is intended by him to 
be chosen. But no ballot shall contain a greater number of names 
of persons designated to any office than there are persons to be cho- 
sen at the election to fill each office. That any judge of election who 
shall receive, or allow to be deposited in the ballot-box, any ticket, 
printed or written on any other than white paper, shall forfeit and 
pay to the county a sum not less than fifty dollars, to be recovered by 
a civil action in the name of the county commissioners of the county 
in which such judge of election resides, which money, when collected, 
shall be for the support of the common schools in said county. (As 
amended, Sess. Laws 1881, c. 72.) 

See sections 18, 31, and 33. 


§ 13. All names voted for to be on one ticket. The 
names of all persons voted for by any elector at any- general elec- 
tion, or special election, shall be on one ballot. 


§ 14. Proceedings in case of challenge, and oath of 
elector. If any person offering to vote shall be challenged as un- 
qualified, by any judge or clerk of election, or by any other person 
entitled to vote-at the same poll, the board of judges shall declare 
to the person so ehallenged the qualifications of an elector; if such 
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person shall then state himself duly qualified, and the challenge- 
shall not be withdrawn, one of the judges shall tender the following, 
oath: l 


You do solemnly swear (or affirm, as the case may be) that you are twen- 
ty-one years of age; that you are a citizen of the United States, (or that you 
have declared your intention to become a citizen, conformably to the laws of 
the United States, and of this territory, on the subject of naturalization, and 
have taken an oath to support the constitution of the United States;) that 
you have resided in this territory ninety days, and in this county twenty days,. 
and in this precinct five days, next preceding this election; that you have not 
voted at this election. 

And if any person so challenged shall refuse to take such oath so 
tendered, his vote shall be rejected; and, after taking such oath, if 
the judges have good reason to believe that the person so offering to 
vote is not a legal voter, before receiving his vote they shall require 
him to subscribe the oath, which shall be written out and preserved 
with the poll-books for future reference. 


§ 15. Penalty for perjury. If any person so offering such 
vote shall take such oath, knowing it to be false, he shall be deemed 
guilty of willful and corrupt perjury, and shall, on conviction, suffer 
such punishment as now is, or shall hereafter be, prescribed by law 
for persons guilty of perjury. 


§ 16. Judges to keep ballot-box. There shall be provided 
and kept by the judges of each election precinct, at the expense of 
the county in which such precincts are situated, a suitable ballot-box, 
with lock and key. 


§ 17. Style of ballot-box and duty of judges. There 
shall be an opening through the lid of such box of no larger size than 
shall be sufficient to admit a single folded ballot. Before opening 
the polls, the ballot-box shall be carefully examined by the judges of 
the election, that nothing may remain therein; it shall then be locked 
and the key thereof delivered to one of the judges to be designated 
by the board, and shall not be opened during the election, except in 
the manner and for the purposes hereinafter mentioned. 


§ 18. Judges to deposit ballot in box. When a ballot 
shall be received, one of the judges, without opening the same or 
permitting it to be opened or examined, except to ascertain whether 
it be a single ballot, shall deposit it in the ballot-box. 


§ 19. Clerk to keep poll-list. Hach clerk of election shall 
keep a poll-list, which shall contain the names of all the persons vot- 
ing at such election in their numerical order. 


§ 20. Duty of clerks on adjournment for dinner. At 
each adjournment of the polls for dinner, the clerks shall, in presence 
of the judges, compare their respective poll-lists, compute and set 
down the number of votes, and correct all mistakes that may be dis- 


covered, according to the decision of the board, until such poll-lists 
shall be made, in all respects, to correspond. 


§ 21. Protecting box on adjournment for dinner. 
The box shall then be opened and the poll-list placed therein; and 
said box shall then be locked and a covering with a seal placed on 
the opening in the lid of such box, so as entirely to cover the same, 
and the key delivered to one of the judges, and the box to another, 
to be designated by the board. 


§ 22. Disposition of key and box. The judge having the 
key shall keep it in his own possession, and deliver it again to the 
board at the next opening of the polls; and the person having the 
box shall carefully keep it without opening it, or suffering it to be 
opened, or the seal thereof to be broken or removed; and shall pub- 
licly, in that condition, deliver it to the board of judges at the next 
opening of the poll, when the seal shall be’ broken, the box opened, 
the poll list taken out, and the box again locked. 


§ 23. Duty of judge to challenge. It shall be the duty of 
the judge of election to challenge every person offering to vote whom 
he shall know or suspect not to be qualified as an elector. 


§ 24. Judges may appoint special constables, commit 
and fine for disorderly conduct. For the preservation of 
order, as well as to secure the judges and clerks from insult and 
abuse, it shall be the duty of the constable or constables residing in 
the town, district, or precinct, and should no constable attend at such 
elections, the judges of elections are hereby authorized and empowered 
to appoint one or more special constables, to assist in preserving order 
during the election; and the judges are hereby authorized to enforce 
a fine not exceeding fifty dollars on any person or persons who shall 
. conduct in a disorderly or riotous manner, and shall persist in such 
conduet after having been warned of the consequences, and on refus- 
ing to pay the same, to commit him, or them, to the common jail of 
the county for any time not exceeding twenty days, or until the same 
shall be paid; and the constable to whom the order shall be directed, 
and the jailer of the county, are hereby required to execute said order, 
and receive such person or persons so committed, as though it had 
been issued by a magistrate in due form of law. 


§ 25. Duty of judges after closing polls. As soon as 
the poll of the election shall be“finally closed, the judges shall imme- 
diately proceed to canvass the vote given at such election, and the 
canvass shall be public, and shall be continued without adjournment 
until completed. 


§ 26. Manner of conducting the canvass. The canvass 
shall commence by a-comparison of the poll-lists from the commence- 
ment, and a correction of any mistake that may be found therein, 
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until they shall be found or made to agree. The box shall then be 
opened, and the ballots contained therein be taken out and counted 
by the judges unopened, except so far as to ascertain whether each 
ballot is single, and if two or more ballots shall be found so folded 
together as to present the appearance of a single ballot, they shall 
be laid aside until the count of the ballot shall be completed; and if, 
upon a comparison of the count with the poll lists, and the appear- 
ance of such ballots, a majority of such judges shall be of opinion 
that the ballots thus folded together were voted by one elector, they 
shall be destroyed. | 


§ 27. If ballots and poll-lists disagree. If the ballots in 
the box shall be found to exceed in number the whole number of 
votes on the poll lists, they shall be replaced in the box, after being 
purged as above, and one of the judges shall publicly draw out and 
destroy therefrom as many ballots, unopened, as shall be equal to 
such excess. 


$ 28. Duty of clerks in canvassing votes. The ballot 
and poll list agreeing, or being made to agree, the board shall then 
proceed to count and ascertain the number of votes cast, and the 
clerks shall set down in their poll-books the name of every person 
voted for, written at full length, the office for which such person re- 
ceived such votes, and the number he did receive, the number being | 
expressed at full length; such entry to be made, as nearly as circum- 
stances will admit, in the following form, to-wit: 

At an election held at the house of A. B., in the town, district, or precinct, 
in the county of , and territory of Dakota, on the day of . 
the following-named persons received the number of votes annexed to their 
respective names for the following-described offices, to-wit: A. B. had 
votes for delegate to congress; C. D. had ———— votes for the legislative coun- 
cil; E. F. had — votes for member of the house of representatives; G. 
H. had votes for coroner; I. J. had votes for sheriff; K. L. had 
——-— votes for county commissioner, (and in like manner for any other per- 
sons voted for.) Certified by us, A. B., C. D., E. F., judges of election. At- 
test: G. H., I. K., clerks of election. 


§ 29. Judge to forward one poll-book to county 
clerk. The judges of election shall then inclose and seal one of the 
poll-books, and, under cover, direct the same to the county clerk of 
the county in which such election was held, and the packet thus 
sealed shall be conveyed by one of the judges or clerks of election, to- 
be determined by lot if they cannot otherwise agree, or by some other 
person to be agreed upon by the judges, and delivered to said county 
clerk, at his office, within three days after the closing of the polls, 
and the other poll-book, together with the ballots and ballot-box, de- 
posited with the chairman of the board of county commissioners, and 
the said poll-book shall be subject to inspection at any time there- 
after; and said poll-books shall be preserved as a public record, and 
the ballots and ballot-boxes shall be carefully kept until such boxes 


‘ELECTIONS. 451 


‘are needed at some subsequent special or general election. (As 
amended, Sess. Laws 1881, ¢. 74, § 2.) 


§ 30. Penalty for neglect to deliver poll-book to 
county clerk. If any judge or clerk of election, after being de- 
puted, by the judges of election at which he shall have served as judge 
or clerk, to carry the poll-books of such election to the county clerk, 
or any other person deputed for that purpose, shall willfully refuse 
or neglect to deliver such poll-book to the said county clerk, within 
the time specified by law, safe with the seals unbroken, he shall be 
deemed guilty of a misdemeanor, and, upon conviction, shall be pun- 
ished by fine not exceeding five hundred dollars, or by imprisonment 
in the county jail not exceeding twelve months, or by both such fine 
and imprisonment. 


§ 31. Canvass by county officers. On the fifteenth day 
after the close of any election, or as soon as all the returns are received, 
the county clerk shall take to his assistance a majority of the county 
commissioners of the county, county treasurer, or the judge of the 
probate court, and one county commissioner, and none of the per- 
sons so called shall be candidates for office, unless there is not suff- 
cient of said officers who are not such candidates, shall proceed to 
open said returns and make abstracts of the votes in the following 
manner: The abstract of the votes for delegates to congress shall be 
on one sheet; the abstract of votes for district attorney shall be on 
one sheet; the abstract of votes for members of the legislative assem- 
bly shall be on one sheet; the abstract of votes for county and precinct 
officers shall be on one sheet; and it shall be the duty of the said 
county clerk immediately to make out a certificate of election to each 
of the persons having the highest number of votes for members of the 
legislative assembly, county and precinct officers respectively, and to 
deliver said certificate to the person entitled to it on his making ap- 
plication to the county clerk at his office: provided, that when a tie 
vote shall exist between two or more persons for the council and house 
of representatives, the county clerk shall give notice to the sheriff of 
the county, who shall immediately advertise another election, giving 
at least ten days’ notice; and it shail be the duty of the county clerk 
of each county, on the receipt of the returns of any general or special 
election, to make out his certificate, stating therein the compensation 
to which the judges and clerks of election may be entitled for their serv- 
ices, and lay the same before the board of county commissioners at 
their next session, and the said board shall order the compensation 
aforesaid to be paid out of the county treasury, and immediately after 
canvassing the returns and making the abstract of votes, as pro- 
vided in this section, the county clerk shall make a certified copy of 
each abstract and forward it to the secretary of the territory: and 
provided further, that if the county clerk is a candidate for office, he 
shall take no part in the canvass, but shall act as clerk of said board 
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of canvassers, and the two officers called to the assistance of the county 
clerk to make such canvass shall call to their assistance one of the of- 
ficers mentioned in this section, who is not a candidate, and. af there 
is none of said officers.remaining who is not a candidate, then they 
shall call to their assistance a justice of the peace, and it shall th 
upon be their duty to at once attend and make such canvass as in 
said chapter twenty-seven provided. (As amended, Sess. Laws 1881, 
c. 71, § 1.) 


§ 32. Duty of register in case of tie. If the requisite 
number of county officers shall not be elected, by reason of two or 
more persons having an equal and the highest number of votes for 
one and the same office, the county clerk, whose duty it is to com- 
pare the polls, shall give notice to the several persons so having the 
highest and equal number of votes to attend at the office of the proper 
county clerk, at the time to be appointed by the said county clerk, who 
shall then and there proceed publicly to decide by lot which of the 
persons so having an equal number of votes shall be declared duly 
elected, and the said county clerk shall make and deliver to the per- 
son thus declared duly elected a certificate of his election as herein- 
before provided. 


§ 33. Canvass by territorial board. And it shall be the 
duty of the secretary of the territory, with the chief justice and gov- 
ernor, or a majority of them, to proceed within fifty days after the 
election, or as soon as all the returns are received, to canvass the 
votes cast for delegate to congress, for other territorial officers, and 
for district attorneys; and the governor shall grant a certificate of 
election to the person having the highest number of votes, and shall 
also issue a proclamation declaring the election of such person. A 
majority of said canvassers shall decide all matters of disagreement, 
and it is made their duty to disregard all technicalities and misspell- 
ing, the use of initial lettérs, abbreviations of the names of candi- 
dates, if it can be ascertained from the returns for whom the votes 
are intended. In case there shall be no choice by reason of any two 
or more persons having an equal and the highest number of votes, 
the governor shall by proclamation order a new election: Provided, 
that if either of the persons mentioned in this section as canvassers 
be a candidate for delegate to congress, such person shall take no 
part in the canvass of said votes, and the other two persons shall 
call to their assistance the United States attorney, auditor, or treas- 
urer of the territory. (As amended, Sess. Laws 1881, c. 71, § 2.) 

$ 34. When returns not received—messenger, how 
paid. That if the returns of election of any organized county in 
this territory shall not be received at the office of the secretary of 
the territory within thirty days after the day of election, the said 
secretary shall forthwith send a messenger to the county clerk of such 
county, whose duty it shall be to furnish said messenger with a cer- 


ELECTIONS, 453 


tified copy of such returns, and the said messenger shall be paid out 
of the treasury of the territory the sum of ten cents per mile for 
each mile he shall necessarily travel in going to and returning from 
the office of the said county clerk; and the territorial treasurer shall 
present a bill against the county not sending the election returns 
within time to the office of the secretary of the territory; and such 
bill shall be presented to the board of county commissioners of such 
county for the whole amount paid to such messenger, and the county 
commissioners,’ when such bill is presented, shall allow the same in 
full, and shall issue a warrant for the amount of the bill so presented, 
and such warrant shall be paid in cash by the county treasurer of 
such county whenever the same is presented, or as soon thereafter as 
any money is received in such county treasurer’s office. 


§ 35. Resignations and vacancies. Any person who shall 
receive a certificate of his election as a member of the council or 
house of representatives of the legislative assembly, sheriff, probate 
judge, register of deeds, coroner, or county commissioner, shall be at 


liberty to resign such office, though he may not have entered upon. 


the execution of its duties, or taken the requisite oath of office; and 
when any vacancy shall happen in the office of the member of the 
council or house of representatives of the legislative assembly, by 
death, resignation, or otherwise, it shall be the duty of the county 
clerk of the county in which the vacancy has occurred, to officially 
notify the governor thereof; whereupon the governor shall issue a 
writ of election, directed to the sheriff of the county or district in 
which such vacancy shall happen, commanding him to notify the 
several judges of election in his county or district to hold a special 
election to fill such vacancy or vacancies, at a time to be appointed 
by the governor: provided, that if there be no session of the legisla- 
tive assembly between the happening of such vacancy or vacancies 
and the time of the general election, it shall not be necessary to or- 
der a special election to fill such vacancy; and when any vacancy 
shall happen in the office of delegate to congress from this territory, 
it shall be the duty of the governor to issue his proclamation appoint- 
ing a day to hold a special election to fill such vacancy. 


_ § 386. When two or more counties are united one council or rep- 
resentative district, it shall be the duty of clerks of the respective 
counties to attend at the office of he county clerk of the senior county 
of such district, within twenty days after the day of election, and, in 
conjunction with the clerk of the senior county, shall compare the 
votes given in the several counties comprising such council or repre- 
sentative district; and said clerks shall immediately make out a cer- 
tificate of election for the person or persons having the highest num- 
‘ber of votes in such district, for member or members of the council 
or house of representatives of the legislative assembly, which certifi- 
cate shall be delivered to the person entitled thereto, on his applica- 
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tion to the county clerk of the: senior county of such district, at his. 
office; and any breach of the- provisions of this section shall be 
deemed a misdemeanor, and punishable accordingly. (As amended, 
Sess. Laws 1881, ¢. 74, § 3.) 


See sec. 42. o 


§ 37. Duty of governor. Should any vacancy happen in 
the office of members of the council or house of representatives of the 
legislative assembly while in session, by death, resignation, removal, 
or otherwise, it shall be the duty of the governor, immediately upon 
receiving official notification of the-same, to proceed in the same 
manner as is prescribed for other cases in the thirty-fifth section of 
this act. 


§ 88. Compensation of judges, etc. There shall be al- 
lowed out of the county treasury of each county, to the several judges 
and clerks of election, two dollars per day, and the person carrying 
the poll-books from the place of election to the county clerk’s office, 
the sum of five cents per mile-for going and returning. 


§ 89. Divided subsequent. to election. If a vacancy 
shall occur in the council or house of representatives in this terri- 
tory, from any cause, and if the county or counties comprising the 
district in which such vacancy has happened shall have been divided 
after the election of the member whose seat is vacant, and before the 
election to supply the vacancy, such election shall be ordered in 
every county in which any part of the original county or district may 
be situated; but no person shall be permitted to vote at such elec- 
tion who does not at the time reside within the limits of the original 
county or district in which such vacancy occurred: provided, that 
nothing herein contained shall be so construed as to permit any per- 
son to vote so residing within the limits, who has not the other qual- 
ifications of an elector. 


§ 40. Duty of county clerks. In cases of elections to fill 
vacancies, as provided for in this act, immediately after receiving the- 
election returns from the several precincts, the county clerk shall, as 
provided in this act, proceed to canvass the votes returned, and with- 
out delay forward to the secretary of the territory the copies of the 
abstracts of the same. 


§ 41. County clerk shall canvass returns. No election 
returns shall be refused by any county clerk for the reason that the 
same may be returned or delivered to him in any other than the- 
manner directed in this chapter, nor shall he refuse to include any 
returns in his estimate of votes for any informality in holding an 
election, or making returns thereof; but all returns shall be received’ 
and the votes canvassed by such county clerk, and a certificate given: 
to the person or persons who may, by such returns, have the greatest. 
number of votes. 


ELECTIONS. 455 


§ 42. Penalty for violation. If any judge or clerk of elec- 
tion, or county clerk, or any other person, in any manner concerned 
in conducting the election, shall corruptly violate any of the provisions 
of this chapter, he shall forfeit and pay to the county a sum not less 
than fifty nor more than five hundred dollars, to be recovered by a 
civil action in the name of the county commissioners of the proper 
county, which money, when collected, shall be for the support of the 
common schools in said county. 


§ 438. Person elected. In all elections for the choice of any 
officer, unless it is otherwise expressly provided, the person having 
the highest number of votes for any office shall be deemed to have 
been elected to that office. 


§ 44. No civil process served. During the day on which 
any general, special, town, precinct, or charter election shall be held, 
no civil process shall be served on any elector entitled to vote at such 
election. 


§ 45. Canvassers—how to proceed—penalty. The county 
clerk shall not construe the statutes concerning the canvassing of the 
election returns so as. to decide all matters of law and fact himself, 
but the county clerk aforesaid, and the persons called to his assist- 
ance, shall constitute a board, a majority of whom shall decide all 
matters of disagreement, and the said board shall disregard techni- 
calities and misspelling, the use of initial letters, or abbreviations of 
the name of candidates for office, if it can be ascertained from such 
votes for whom they are intended; but they shall not count votes polled, 
in any place but at established precincts, and a breach of the provis- 
ions of this section shall be deemed a misdemeanor in office, and 
punished accordingly. 


§ 46. Poll-books—how delivered. It shall be the duty of 
the county clerk to provide uniform poll-books for the use of his 
county, each poll-book containing a copy of the law prescribing the 
qualifications of electors, and so much of this act as relates to the 
duties of judges and clerks of election, and the penalties imposed for 
offenses; also containing blanks for all entries required to be made 
in the said poll-books, at the time the said clerk delivered notice for 
an election to the sheriff of his county, as provided for in this act. He 
shall also deliver to the sheriff two copies of said poll-books for an 
election precinct, and the sheriff shall deliver the same into the hands 
of one of the judges of election, and the judges of election receiving 
the said poll-books shall deliver, or cause the same to be delivered, to 
the clerks on the day of election. 


§ 47. Who entitled to vote. Every male person above the 
age of twenty-one years, who shall have been a resident of the ter- 
ritory ninety days, twenty days in the county, and five days in the 
precinct, next preceding the election, who is a citizen of the United 
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States, or who has declared upon his oath his intention to become 
such, and shall have taken an oath to support the constitution of the 
United States, and persons who have been declared by law to be 
citizens of the territory, and shall have complied with the provisions 
of any law which is now or may in future be in force relating to the 
registration of voters, shall be entitled to vote, and all persons pos- 
sessing the qualifications mentioned in this section, and who have 
resided in this territory nine months, shall be eligible to any office in 
the said territory: provided, however, that persons shall vote in the 
precincts where they reside and not elsewhere. 

“An act for the registry of electors, and to prevent fraudulent voting.” 
See Appendix, c. 52. 

§ 48. Secretary transmits blanks. The secretary of the 
territory shall, at least thirty days before every general election, 
transmit to the county clerks of the several counties blank forms and 
envelopes for all returns of votes required to be made to his office, with 
such printed directions on the envelopes as he deems necessary for 
the guidance and direction of such officers in making the returns ac- 
cording to law, and the expense of printing such blanks and envelopes 
shall be paid by the territory. 


§ 49. Secretary to indorse. A memorandum of the date 
of the reception of all returns of votes at the secretary’s office shall 
be made at said office on the envelope containing them. 


CHAPTER XXVIII. 
REVENUE. 


§ 1.. General classes of taxable property. All property, 
whether real or personal, all moneys, credits, investments in bonds, 
stocks, joint-stock companies, or otherwise, of persons residing in 
this territory, the property of corporations now existing or hereafter 
created, and the property of all banks or banking companies now ex- 
isting or hereafter created, and of all bankers, except such property 
as is hereinafter expressly exempted, shall be subject to taxation; 
and such property, moneys, credits, investments in bonds, stocks, 
joint-stock companies, or otherwise, or the value thereof, shall be en- 
tered on the list of taxable ‘property for that purpose, in the manner 
prescribed by this chapter. 


EXEMPTIONS. 


§ 2. Property exempt from taxation. The following 
classes of property shall beexempt from taxation, and may be omitted 
from the list herein required to be given: 
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1. The property of the United States and of this territory, includ- 
ing school lands. 

2. The property of a county, incorporated city or village, or school- 
district, when devoted to public use and not held nor used for pecun- 
jary protit. 

3. Public grounds, by whomsoever devoted to the public use, and 
including all places set apart for the burial of the dead. 

4, The engine and implements used for the extinguishing of fires, 
with the grounds used exclusively for their buildings and for the meet- 
ings of fire companies. 

5. The grounds and buildings of library, scientific, educational, 
benevolent, and religious institutions, colleges, or societies devoted 
solely to the appropriate object of those institutions, not exceeding 
ten acres in extent, and not leased or otherwise used with a view to 
pecuniary profit. (As amended, Sess. Laws 1879, c. 48.) 

6. The books, papers, furniture, scientific, or other apparatus per- 
taining to the above institutions and used solely for the purpose above 
contemplated, and the like property of students in any such institu- 
tions used for the purpose of their education. 

T. Moneys and credits belonging exclusively to such institutions, 
and devoted solely to sustaining them, but not to exceed in amount 
of total valuation, aside from the property of students, as above 
mentioned, the sum prescribed in their charter or act of incorpora- 
tion. 

8. Allanimals not specified in the next section of this chapter. 
9. Private libraries not exceeding one hundred dollars in value. 

10. Family pictures. 

11. The household furniture of each family, together with the beds 
and bedding thereof, and all wearing apparel of évéry person and 
family actually used for wearing, not to exceed in valuation two hun- 
dred doilars. 

12. All food and fuel, provided in kind, not to exceed provision 
for one year’s time: provided, that no person from whom a compen- 
sation for board or lodging is received or expected, shall be consid- 
ered a member of a family within the intent and meaning of this 
chapter. 

13. The polls or estates, or both, of persons who, by reason of 
age or infirmity, may, in the judgment of the assessor, be unable to 
contribute to the public charge, such opinion being subject to revis- 
ion by the county board of equalization. 

14. Any one-fourth part of any quarter section of prairie land, 
the same being a legal subdivision, on which five acres of timber 
shall be planted, either by sowing seed or by setting trees or cuttings, 
and the same to be kept in growing order by cultivation, and not to 
be more than twelve feet apart each way, together with all improve- 
ments thereon, not to exceed in’ value one thousand dollars, and for 
a period of ten years from and after the planting of said timber; and 
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any change of ownership of such land shall in no way affect the ex- 
emption from taxation as herein provided: provided, however, that 
no person shall derive any of the benefits as set forth in subdivision 
fourteen, section two, of chapter twenty-eight of the Political Code, 
until such person shall file an affidavit with the assessor that he 
has in every way complied with the requirements of the law made 
and provided in such cases, whereupon the assessor shall make a 
note of the facts in his list, and shall therein state in effect the fol- 
lowing words, to-wit, “exempt from taxation by virtue of tree cult- 
ure,” and shall describe the particular tract-or tracts of land so ex- 
empt. (As amended, Sess. Laws 1881, c. 113.) 

15. All improvements made on real property by setting out either 
forest or fruit trees, shrubbery, or vineyards, which shall not be con- 
sidered as increasing the value of the land for purposes of taxation. 

16. All pensions from the United States or from any of the states 
of the Union. 

17. The polls of all active members in good standing of any reg- 
ularly organized fire company, not exceeding thirty in number, in 
cities or towns of more than five hundred inhabitants, and not ex- 
ceeding fifteen in number in towns or cities of less than five hundred 
inhabitants: provided, that such fire company, actually and in good 
faith, possess apparatus for the extinguishment of fires exceeding two 
hundred and fifty dollars in value, to be determined by the assessor 
of the proper county. (ds amended, Sess. Laws 1881, c. 114.) 


TAXABLE PROPERTY. 


§ 3. Classes of property subject to taxation. All other 
property, real and personal, shall be.subjected to taxation in the 
manner provided in this chapter. 

1. Lands and lots in towns and villages and cities, including 
lands bought from or donated by the United States, and from the 
territory, and whether bought on credit or otherwise. 

2. Ferry franchises and toll bridges, which for the purposes of 
this act are to be considered as real property. 

3. Lands which are pledged as security for debt by mortgage or 
otherwise at their actual cash value, without any regard whatever to 
the amount of any such mortgage or incumbrance. 

4, Horses and neat cattle, mules and asses, sheep and swine. 

5. Money, whether in possession or on deposit, and including 
bank bills. 

6. All credits, whether money, property, or labor due from solv- 
ent debtors on contract or in judgment, and whether within this ter- 
ritory or not. In making the amount of credits which any person is 
required to list for himself, or for any other person, company, or cor- 
poration, he shall be entitled to deduct from the gross amount of 
credits the amount of all bona fide debts owing by such person, com- 
pany, or corporation, to any other person, company, or corporation : 
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Provided, that nothing in this section shall be so construed as to 
apply to any bank, company, or corporation exercising banking pow- 
ers or privileges, or to authorize any deduction allowed ‘by this sec- 
tion from the value of any other item of taxation than credits. 

T. Mortgages and all other securities, promissory notes and ac- 
counts, whether bearing interest or not. 

8. Stocks or shares in any bank or company incorporated by this 
territory, or any other state or territory, and situated in, or transact- 
ing business in, this territory. 

9. All public stock and loans. 

10. . All household furniture not exempted by the preceding sec- 
tion, and including gold and silver plate, musical instruments, 
watches, and jewelry. 

11. All private libraries, for their value over one hundred dollars. 

12. All pleasure carriages, stage hacks, omnibuses, and other 
vehicles for transporting passengers. 

13. All wagons, carts, drays, sleighs, and every other description 
of vehicles; or carriages, and all plows, harrows, reaping and mowing 
machines, harvesters, steam-engines, horse-powers, grain threshers. 
and separators, and all other implements and machinery appurtenant 
to agricultural labor. 

14. Boats and vessels of every description, wherever registered or 
licensed, and whether navigating the waters of this territory solely or 
not, if owned wholly or'in part by persons who are inhabitants of 
this territory, for the whole or part so owned by the inhabitants of 
this territory. 

15. Annuities, but not including pensions from the United States 
or any other state of the Union. 

16. All money or capital invested or employed in manufactories, 
including buildings, machinery, and materials. 

17. All money or capital employed in merchandising. 

18. All property, real and personal, within this territory, in pos- 
session of, or under the control of, or held for sale by, any warehouse- 
mans agent, factor, or representative in any capacity of any manu- 
facturer, dealer, or other agent of any such manufacturer of or dealer 
in agricultural implements or machinery, or other goods, wares,.or 
merchandise. 

19. Personal property of every description belonging to persons 
or companies doing freighting or transportation business, and belong- 
ing wholly or in part to persons within this territory, for such part 
as is so owned by said persons. 

20. All other property real and personal, of any kind, including 
all improvements upon government lands, except the breaking or 
- plowing upon said land, not specially exempted by the provisions of 
section two of this chapter. (As amended, Sess. Laws 1881, c. 116.) 

Taxation of telegraph companies. See Appendix, c. 28, § 3, *21, 22. 
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MANNER OF LISTING PROPERTY. 


§ 4. Board to provide notices and forms. On or before 
the twentieth day of January of each year, the board of county com- 
missioners of each county shall provide for the use of the assessor 
suitable notices and blank forms for the listing and assessment of all 
property, and such instructions as shall be needful to secure full and 
uniform assessment and returns; and a list of all the entered lands 
in his county or district subject to taxation. 


§ 5. Classes and kinds of property each person to 
list. The list of taxable property assessed to each person shall con- 
tain: 

1. His lands by township, range, and section, and any division or 
part of a section, or numbered fractional lot of any section, lying in 
the country in which the list is required. And when such parcel of 
land is not a congressional division or subdivision, it shall be listed 
and described in some other mode sufficient to identify it. 

2. His town lots, naming the town in which they are situated, and 
their proper description by number and block, or otherwise, accord- 
ing to the system of numbering in the town. 

3. His right and title in any ferry franchise, toll bridge, or part 
thereof, by the total and actual cash value of the same. 

4. Amount of capital employed in merchandising or manufactur- 


ing, including all buildings, machinery, and ehouerenances thereto. ` 


Number of horses. 

Number of mules and asses. 

Number of neat cattle, over one year of age. 
Number of sheep over three months old. 
Number of swine over three months old. 

10. Number of carriages and vehicles of every description. 

11. Amount of money and credits, including actual and total cash 
value of all such credits, notes, and accounts due. 

12. Amount of taxable household furniture. 

18. Amount of stock or shares in any incorporated company, or 
company not incorporated. 

14. Amount of all property, machinery, or merchandise held 
and controlled as agent of any manufacturing company or agent 
thereof. 

15. All real property sold by any party or corporation under any 
form of grant or' conveyance, or contract therefor, of which the 
vendor had or has an inchoate contingent or equitable title, right, or 
claim, and which is in the name, possession, or use of any vendee 
who has voluntarily taken such grant or contracts for such title, 
right, or claim: provided, that nothing herein shall be construed so 
as to affect or impair any right of a person holding or claiming 
lands from the United States under the homestead or pre-emption 
laws. 
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16. All other property not specially enumerated in this section, 
by its actual cash value, except such as is specially exempted by sec- 
tion two of this chapter. 


§ 6. Board may extend list. The above list of items may 
be extended at the discretion of the board of county commissioners, 
so a8 to obtain such facts as they may deem desirable. 


7. The assessor shall in no case commence assessing before 
the first Monday in May of each year. (As amended, Sess. Laws 
1879, c. 49, § 1; and Sess. Laws 1881, c. 118, § 15.) 


§ 8. What property to be listed. All taxable property, 
real and personal, shall be listed and assessed each year in the name 
of the owner thereof, as soon as practicable, on and after the first 
Monday in May, including all property owned on the first day of 
April of that year; and, in order to make the assessment, such as- 
sessor shall demand from each person and firm, and from the presi- 
dent, cashier, treasurer, or managing agent of each corporation, as- 
sociation, or company within his county, a statement, under oath or 
affirmation, of all the real estate within the county, and personal 
property, owned by, claimed, or in the use, possession, or control of 
such person, firm, corporation, association, or company. If any per- 
son, firm, officer, or agent shall neglect or refuse, on demand of the 
assessor, to give, under oath or affirmation, the statement required 
by this section, the- assessor shall ascertain and estimate, from the 
best information he can obtain, the number, amount, and cash value 
of all the several species of property required, and shall list the same 
accordingly, and the value so fixed by the assessor shall not be re- 
duced by the county board of equalization. (As amended, Sess. Laws 
1879, c. 49, § 2, and Sess. Laws 1881, c. 118, § 16.) = 


§ 9. Unknown owners—oath to list. If the owner of | 


any property not listed by another person shall be absent or unknown, 
the assessor shall ascertain and estimate the value thereof, and if 
the name of such owner be known to the assessor, the property shall 
be assessed in his, her, or their name; if unknown to the assessor, 
the property shall be assessed to “unknown owners.” The list shall 
be signed and sworn to by the person making it, and the oath thereto 
may be administered by the assessor, or his deputy, or by any other 
officer authorized to administer oaths, and shall be certified by him, 
and the oath may be printed upon the blank form, and shall be in 
substance as follows: 

I, A. B., do solemnly swear (or affirm) that I have listed above and within 
all the lands, town and city lots, personal property, money, and credits sub- 
ject by law to taxation, and owned, used, possessed, or controlled by me, or by 
law required to be listed by me for any other person or persons, as guardian, 
husband, parent, trustee, executor, administrator, receiver, accounting offi- 
cer, partner, factor, bailee, or agent, according to the best of my knowledge. 
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§ 10. Assessor may require oath of owner or other 
person—penalty. In case any person, required to render the 
list under oath, fails or refuses to do so, the assessor, in order to per- 
form his duty, as required in section eight of this chapter, may ex- 
amine on oath any person whom he supposes to have knowledge in 
relation to the property required to be listed; and if any such person 
refuse to testify, when so required, he shall forfeit the sum of five 
dollars, to be recovered in a civil action in the name and to the use 
of the proper county, and the assessor shall make a minute of the 
names of persons refusing to swear to such list, or to testify in rela- 
tion to property, and shall note the same on the list, and return the 
same to the board of county commissioners, and the county board of 
equalization shall add fifty per cent. thereof to the amount in value 
of property returned by the assessor as the list of the person so re- 
fusing to swear or affirm. 


§ 11. List of refusals to swear. The said statements of 
persons refusing to swear shall be indorsed with the name of the per- 
son whose property is therein listed, and the assessors shall file them 
in alphabetical order, and return them to the office of the county clerk 
by the first Monday of July next ensuing, at which time, or before, 
he shall also prepare and deliver his assessment roll. All property 
is to be valued by the assessor, except such as is herein required to 
be valued by the owner, agent, or other person having control of the 
same. (As amended, Sess. Laws 1881, c. 118, § 18.) 


§ 12. Assessor’s oath to roll. The assessor shall take and 


‘subscribe an oath, to be certified by the officer administering it, and 


attached to the assessment roll, which oath is to be in substance as 
follows: f : 


I, A. B., county or township assessor in and for the county, Dakota 
territory, do solemnly swear that the value of all property, moneys, and cred- 
its, of which a statement has been made and verified by the oath of the person 
required to list the same, is hereby truly returned, as set forth in such state- 
ment; that in every case where I have been required to ascertain the amount 
of value of the property of any person or body corporate, I have diligently, and 
by the best means in my power, endeavored to ascertain the true amount and 
value, and that, as I verily believe, the full value therefor is set forth in the 
above returns; and that in no case have I knowingly omitted to demand of 
any person of whom I was required to make it, a statement of the amount and 
value of his property which he was required by law to list, nor have I connived 
at any valuation or evasion of any of the requirements of the law in relation 
to the assessments of property for taxation. 


§ 13. Sworn false list—perjury. If any person shall will- 
fully make or give, under oath or affirmation, a false list of his, her, 
or their taxable property, or a false list of the taxable property in the 
use or possession, or under the control, of him, her, or them, and re- 
quired by law to be listed by him, her, or them, such person shall be 
deemed guilty of perjury; and, upon conviction thereof, shall be 
punished therefor as is by law provided for the punishment of perjury. 
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§ 14. Credits defined. The term “credits,” as used in this 
act, includes every claim and demand for money, labor, or other 
valuable thing; and every annuity or sum of money receivable at 
stated periods, and all moneys in property of any kind, and secured 
by deed, mortgage, or otherwise; but pensions from the United States, 
-or any state, are not included in the above terms. ~ 


: BY WHOM AND WHERE LISTED. 


$ 15. Every inhabitant, unless excepted, to list. Every 
inhabitant of this territory, of full age and sound mind, unless ex- 
cepted by the provisions of this act, shall list all property, subject to 
taxation in this territory, of which he is the owner, or has the control 
or management in the manner herein directed; but the property of a 
ward is to be listed;by his guardian; of a minor, having no other 
guardian, by his father, if living; if not, then by his mother, if liv- 
ing; if not, then by the person having the property in charge; of a 
married woman, by her husband, but if he be unable, or refuse, then 
by herself; of a beneficiary for whom property is held in trust, by the 
trustee; and the personal property of a decedent, by the executor, 
administrator, or heirs; of a body corporate, company, society, or 
partnership, by the principal accounting officer, agent, or partner; 
property under mortgage or lease, to be listed by and taxed to the 
mortgagor or lessor, unless it be listed by the mortgagee or lessee, 


§ 16. Commission merchants, etc. Commission mer- 
chants, and all persons trading or dealing on commission, and con- 
signees authorized to sell, when the owner of the goods does not re- 
side in this territory, are, for the purpose of taxation, required to list 
all the property in their possession. 


§ 17. Property listed, assessed, and taxed — when — 
where. All personal property is to be listed, assessed, and taxed 
in the county where the owner resides, on the first of May of the 
then current year, or where the property is kept. But if the owner 
resides out of the territory, it is to be listed and taxed where it may 
be at the time of listing. And if the agent or person having charge 
of such property neglects to list it, he will be subject to the penalty 
‘hereinafter provided. (As amended, Sess. Laws 1879, c. 49, § 3, and 
Sess. Laws 1881, c. 118, § 17.) 


$ 18. List in behalf of another. A person required to list 
property in behalf of another, shall list in the same county or town- 
ship in which he would be required to list if it were his own, except 
as herein otherwise directed. But he must list it separate from his 
own, naming the person to whom it belongs. But the undivided 
property of a person deceased, belonging to his heirs, may be listed 
as belonging to such heirs without enumerating them. 


§ 19. How companies to list property and money— 
duty of auditor and commissioner. The president, secre- 
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tary, superintendent, or other principal accounting officer within the 
territory at the time of the assessment of every railroad company, 
turnpike company, plank-road company, bridge or ferry company, 
insurance company, telegraph company, or any other joint-stock 
company, except banking or other corporations whose taxation is. 
specifically provided for in this chapter, for whatever purpose they 
may have been created, whether incorporated by any law of this ter- 
ritory or not, where any portion of said property, at the time of the 
assessment, is situated in more than one county, shall list for taxa- 
tion, verified by the oath or affirmation by the person so listing, all 
the personal property, which shall be held to include road-bed, de- 
pots, wood and water stations, poles and wire, bridge and boats, books, 
papers, office furniture and fixtures, and such other realty as is nec- 
essary for the daily business operations of said road, bridge, insur- 
ance, or other incorporation. Moneys and credits of such company 
or corporations within the territory, at the actual value in money, in 
manner following, to-wit: In all cases, except as hereinafter pro- 
vided, a full return of all property shall be made to the auditor of the 
territory on or before the first Monday of February, annually, to- 
gether with a statement of the amount of such property which is sit- 
uated in each organized county, precinct, or township, incorporated 
village, or city therein. The value of all movable property shall be 
added to the stationary and fixed property: provided, that whenever 
the whole of the property of any company aforesaid shall be in one 
county only, the return shall be made to the assessor or assessors in 
the same manner as returns of other property are made. If the re- 
turn aforesaid shall not be received by said auditor within ten days 
after the first Monday in February, aforesaid, it shall be the duty of 
the auditor to procure the information aforesaid in any manner that 
may appear to be most likely to secure the same correctly, and for 
that purpose shall address a written request to the officer who has 
omitted or neglected to make the return aforesaid; and it shall be 
the duty of the auditor, on or before the first Monday of April, or so 
soon thereafter as he shall have procured the necessary information, 
to certify to the county clerks of the several counties in which said 
property, or any part thereof, shall be situated, the amounts thereof, 
specifying the several amounts included in each organized county or 
township, incorporated city or village in said county, which amounts, 
when so received by the several county clerks, shall be placed on the 
list of taxable property returned to them by the several assessors for 
such county or townships, incorporated cities or villages. The audi- 
tor shall certify whether the return was made by the proper officer, 
or whether the valuation was procured by himself; and it shall be the 
duty of the county commissioners to equalize the valuation of such 
property in the same manner as of other property, and if the return has 
iot been made by the proper officer at the proper time; as required 
7 this act, it shall be the duty of said county commissioners to add 
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not exceeding fifty per cent. to the valuation thus before them: pro- 
vided, that shares of stock in all national banks, held by any person 
or persons in the territory, shall be assessed at their par value, and 
the owner or owners thereof shall be required to pay tax thereon the 
same as though they were shares in banks chartered and incorporated 
by the laws of the territory, or by the laws of any other state or ter- 
ritory of the United states: and provided further, that for the pur- 
pose of taxation ‘no discrimination shall be made between any na- 
tional bank and any other bank doing business in this territory 
under the laws thereof. 
Taxation of railroad companies. See Appendix, c, 28, *§§ 19a-19f. 


§ 20. Persons doing business in more than one 
county. - When a person is doing business in more than one county, 
the property and credits existing in any one of the counties are to be 
listed and taxed in that county; and credits not existing in, nor per- 
taining especially to, the business in any one county, are to be listed 
and taxed in that county where his principal place of business may 
be. Each individual of a partnership is liable for the taxes due from 
the firm. — 


§ 21. Insurance companies. Insurance companies of every 
description, transacting business in this territory, shall be taxed in 
the same amount and at the same rate that all other property is 
taxed, upon the amount premiums taken by them during the year 
previous to the listing in the county where the agent conducts the 
business. And the'agent shall render the list and shall be personally 
liable for the tax, and if he refuses to render the list, or to swear as 
herein required, the amount may be assessed according to the best 
knowledge and discretion of the assessor, and the county board of 
equalization may, at their discretion, add fifty per cent. to the amount 
returned by the assessor. 


§ 22. Depreciated bank-notes. Depreciated bank-notes and 
depreciated stocks, or shares in corporations or companies, may be 
listed at their current value and rate. Credits shall be listed at such 
sums as the person listing them believes will be received or can be 


collected, and annuities at the value which the person listing believes . 


them to be worth in money. 


§ 23. Entitled to deduct bona fide debts only. I» 
making up the amounts of credits which any person is required to 
list, he will be entitled to deduct from the gross amount the amount 
of bona fide debts owing by him, but no acknowledgment, made for 
the purpose of being so deducted, shall be considered a debt within the 
intent of this section, and so much only of any liability of such per- 
son as security for another shall be deducted as the person making 
the list believes he is legally or equitably bound to pay, and so much 
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only as he believes he will be compelled to pay on account of the ina- 
bility of the principal debtor. And if there are other sureties able 
to contribute, then so much only shall be deducted as he, in whose 
behalf the list is made, will be bound to pay or contribute; but no 
person will be entitled to a deduction on account of an obligation of 
any kind given to an insurance company for the premium of insur- 
ance; nor on account of an unpaid subscription to any-society, nor 
on account of a subscription to or installments payable on the capi- 
tal stock of any company or corporation, nor upon any account what- 
ever, unless such deduction be made from the amount of moneys or 
credits, or both, by such person listed. 


§ 24. Definition of merchant. Any person owning or hav- 
ing in his possession or control in this territory, with authority to 
sell the same, any personal property, purchased either within or out 
of the territory, with a view of selling the same at an advance price 
or profit, or which has been consigned to him for the purpose of be- 
ing sold within the territory, shall be held to be a merchant for the 
purposes of this act. Such property shall be listed for taxation, and 
in estimating the value thereof the merchant shall take the value of 
such property in his possession or control on the first day of May. 
(As amended, Sess. Laws 1881, c. 118, § 1.) 


§ 25. Held as manufacturer, when. Any person who 
purchases, receives, or holds personal property of any description for 
the purpose of adding value thereto by any process of manufactur- 
ing, refining, purifying, or by the combination of different materials, 
with a view of making gain or profit by so doing, and by selling the 
same, shall be held to be a manufacturer for the purposes of this act, 
and he shall list for taxation the value of such property in his hands, 
estimated as directed in the previous section in case of merchants, 
but the value shall be estimated upon the materials only entering into 
the combination or manufacture. 


OF ASSESSMENT ROLL. 


§ 26. Making and delivery of roll—contents—form. 
On or before the first Monday of July, annually, the several county 
and township assessors shall make out and deliver to the county clerk 
an assessment roll, consisting of the following items, to-wit: 

1. A list of all the taxable lands in such county in numerical order, 
beginning with the lowest numbered section, in the lowest numbered 
township, in the lowést numbered range in the county, and ending in 
the highest numbered section, township, and range, with the number 
of acres in each tract set opposite the same, in a column provided for 
that purpose, and the assessed value thereof in another column, and 
the name of the owner, or person listing the same, in another column, 
with the columns of acres and values footed up. Also stating the 
number of the school and road district in whjch such property and the 
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-owner thereof is situated. Such list shall be as nearly as practicable 
in the following form.: 


RETURN OF TAXABLE LANDS'IN 


COUNTY, DAKOTA, AS ASSESSED FOR THE 
EAR 16. 


Part of Section. Section. | Township. | Range. | Acres. | Value. Owner’s Name. 


aR SL EA 


3 


2. A list of all the town lots in each town or city in each county, 
in like numerical order, with the valuation of each lot or part of lot, 
and the name of the person listing the same opposite, with the col- 
umn of values footed up, substantially in the following form: 


RETURN OF LOTS IN THE CITY (OR TOWN) OF ——, IN —— COUNTY, DAKOTA, * 
ASSESSED FOR THE YEAR 18—. 


Block. Lot. Value. Owner. 


$ 


3. A list in alphabetical order of all the persons and bodies cor- 
porate in whose names any property, or anything taxable other than 
the real estate, has been listed, with a sufficient number of columns 
opposite each name in which to enter the numbers or values, or both, 
of the several species of property or other interests required by 
law to be listed, with the columns of numbers and values footed up. 
Such list shall be as nearly as practicable in the following form, to-wit : 

RETURN OF PERSONAL PROPERTY ee i 


COUNTY, DAKOTA, ASSESSED FOR THE 
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As amended, Sess. Laws 1881, c. 118, § 2, and Sess. Laws 1883, c. 98. 
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REFUSAL TO LIST. 


§ 27. Return of refusals to swear. In every case where a 
person is required to list property for himself, or in behalf of à> 
other, if he shall neglect or refuse to list the same, the assessor shall 
proceed as directed in section ten of this chapter, and in the return 
of personal property, opposite the name of such person, he shall write 
the words “by the assessor,” when the list was made by himself or 
his deputy, together with the words “absent” or “sick” or “refused 
to swear,” or such other words as will express the cause why the 
person required to make the list did not make it; and a neglect to 
make it shall be taken as a refusal to do so. 


COUNTY BOARD OF EQUALIZATION. 


§ 28. Commissioners constitute board—powers—lim- 
itation. The board of county commissioners of each county shall 
constitute a board of equalization for the county, and said board, or a 
majority of the members thereof, shall hold a session of not less than 
two days at the county seat, commencing on the first Monday of 
July in each year, for the purpose of equalizing and correcting the 
assessment roll in their county; and in order to equalize and correct 
such assessment roll, they may change the valuation and assessment 
of any property, real or personal, upon the roll, by increasing or 
diminishing the assessed valuation thereof as shall be reasonable 
and just, to render taxation uniform: provided, that the aggregate 
assessment shall not be materially changed thereby. (As amended, 
Sess. Laws 1881, c. 118, § 3.) 


§ 29. Further powers equalizing board. The said board 
of equalization must also place upon and add to the assessment roll 
any property, real or personal, subject to taxation, which has been 
omitted therefrom by the owner, or by the assessor, and enter for 
the same a reasonable, just, and uniform taxation. During the ses- 
sion of said board, any person, or his attorney or agent, feeling 
agerieved by anything in the assessment roll, may apply to the board 
for the correction of any alleged errors in the listing or valuation of 
his property, whether real or personal, and the board may correct the 
same as shall be just; and if any person returned as refusing to ren- 
der a list, or to be sworn thereto, or to the list of the property of an- 
other returnable by him, can show good cause for such failure or 
refusal, the penalty herein provided may be remitted: provided, that 
in equalizing the assessment of all property, personal and real, said 
board must be governed by the value of such property on the first 
day of May preceding, or, if that cannot be reasonably and justly ascer- 
tained, by its average value during the year preceding. (As amended, 
Sess. Laws 1881, c. 118, § 4.) s 
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$ 80. Clerk of board. The county clerk of the county shall 
‘be the clerk of said board of equalization for the county. 


¥ 


ABSTRACT OF ASSESSMENT ROLL. 


§ 31. Clerk makes and forwards abstract to auditor. 
As soon as practicable after the assessment rolls are equalized and 
corrected, as provided in the two preceding seetions, and before the 
third Monday of July next ensuing, the county clerk shall make out 
an abstract thereof, containing the whole number of acres of land 
listed in the county, and the total value thereof. 

The total valuation of town lots. 

The amount of property invested in merchandise. 

The amount of property invested in manufactures. 

The number of horses, and their total value. 

The number of mules and asses, and their total value. 

The number of cattle, and their total value. 

The number of sheep, and their total value. 

The number of swine, and their total value. 

The number of carriages and vehicles of every kind, and their total 
value. 

The total value of money and credits. 

The total value of household furniture. 

The total value of stock or shares. 

The total value of all.other personalty not enumerated under the 
foregoing heads, and the number of polls. 

Which abstract the clerk is directed to transmit, without delay, to 
the auditor of the territory, and the county commissioners are author- 
ized to direct tthe clerk to add to the above list of items such other 
items as they may:deem advisable; and it shall be the duty of the 
auditor of the territory to furnish such forms for the use of the 
county commissioners, assessors, clerks, and other officers of the 
revenue, a8 shall secure uniformity of proceedings and returns 
throughout the territory. (As amended, Sess, Laws 1881, c. 118, § 5.) 


TERRITORIAL BOARD OF EQUALIZATION. 


§ 32. Who constitute—meeting—duties. The governor, 
territorial auditor, and treasurer (or the majority of them) shall con- 
stitute the territorial “board of equalization,” and said board of 
equalization shall hold a session at the capital of the territory, com- 
mencing on the second Monday of August of each year, and it shall 
be the duty of said board to examine the various county assessments, 
and to decide upon the rate of the territorial tax to,be levied for the 
‘current year, together with any other general or special territorial 
taxes required by law-to be levied, and to equalize the levy of such 


z 
r 


ye 
aor 


i aa. S Bond È 


” 


teti Mite ST ‘ 
Be oo lpn! Mil 


g -wa sme ee 
een i athe nat ate 


- cone ie p e a 


Se 
edn ee tener thee Ae M (Tanti, onal 
rti M 


# 
a 


470 POLITICAL CODE.. 


taxes throughout the territory; but such equalization shall be made- 
by varying the rates of taxation on the different counties, in case the: 
said board of equalization are satisfied that the scale of valuation has 
not been adjusted with reasonable uniformity by the different assess-- 
ors. (As amended, Sess. Laws 1881, c. 118, § 6.) 


“Joint resolution providing for the appointment of a tax commission.” 
See Appendix, c. 28, *§ 32a. 


RATE OF TAXATION AND LEVY OF SAME. 


§ 33. Territorial county and special taxes limited. 
The rate of the general territorial tax shall not be less.than one-half. 
mill nor more than five mills on the dollar valuation; for ordinary 
county revenue, including the support of the poor, not more than 
four mills on the dollar; for roads and bridges, a poll tax of one dol-- 
lar and a half, or one day’s work, on every male person between the: 
ages of twenty-one and fifty years; a bridge tax not to exceed two. 
mills on the dollar; and a road tax not exceeding two mills on the. 
dollar valuation, to be paid in money, or in labor at the rate of one: 
dollar and fifty cents per day, at the option of the person so taxed, 
and the certificate that the person named therein has actually per-- 
formed eight hours’ labor for each day’s work so certified, shall be 
received by the county treasurer in discharge of said tax to the 
amount so certified. For county sinking fund, such rate as,in the 
estimation of the board of county commissioners, will pay one year’s 
interest on all the outstanding debt on the county, with fifteen per 
cent. on the principal. 


§ 34. Auditor transmits rate of territorial tax. On. 
or before the third Monday in August in each year, the territorial 
auditor is required to transmit to the county clerk of each county a 
statement of the rate of taxation required in said county for the gen-. 
eral territorial tax, as directed to be levied and collected by the ter- 
ritorial board of equalization. Should the territorial board of equal-- 
ization fail to fix the rate of taxation in any or all of the counties, 
then the auditor is required to notify the county clerk of the rate to- 
be levied and collected in such county or counties, which must not. 
exceed two mills on the dollar of valuation, and must be in even 
mills, or in mills and tenths of mills, and uniform for all the coun- 
ties. (As amended, Sess. Laws 1881, c. 118, § 7.) 


§ 35. County tax, when levied. On the first Monday in- 
September of each year, the board of county commissioners must meet. 
at the county seat to levy the necessary taxes for the current fiscal 
year, and they may levy the taxes át any time after the said first- 
Monday of September, if the statement from the territorial board of 
equalization has not then been received;, but such levy must. not be. 
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“postponed for more than ten days, and they shall levy the taxes as 
herein directed. (As amended, Sess. Laws 1881, c. 118, § 8.) 


§ 36. Territorial tax three mills, when. The rate of 
the general territorial tax shall be as directed by the territorial board 
of equalization or by the territorial auditor, but in case the statement 
of the levy of such taxes, as hereinbefore directed, has not been re- 
ceived by the county clerk within ten days after the said first Mon- 
day in September, then the said board of county commissioners shall 
levy the general territorial tax at the rate of three mills on the dollar 
of valuation. (As amended, Sess. Laws 1881, c. 118, § 8.) 


§ 37. Clerk makes list—contents—order. As soon as 
practicable after the taxes are levied, the county clerk shall make out 
a tax list containing— 

1. A list in alphabetical order of all the persons and bodies cor- 
porate in whose name any property other than real estate has been 
listed, with the amount or valuation thereof in a separate column 


opposite the name, and total amount of all the taxes carried out in - 


another column. 

2. . A list of all the taxable lands in the county (not including town 
lots) in numerical order, commencing with the lowest numbered sec- 
tion, in the lowest numbered township, in the lowest numbered range 
in the county, and ending with the highest numbered section, town- 
ship, and range, with the names of the persons or parties in whose 
name each subdivision was listed opposite each subdivision on the 
margin, or in a column provided for that purpose, with valuation 
of each tract, and several species of taxes and the total of all the 
taxes carried out in separate columns opposite each tract, in the same 
manner as provided in the alphabetical list of names. 


8. A list of the city or town lots in each city or town in the 
county, commencing with the lowest number and ending with the 
highest number in each city or town, with the name of the person or 
party listing each lot, or part of lot, opposite the same, and the val- 
uation and several species of taxes and total taxes carried out in sep- 
arate columns, in the same manner as hereinbefore provided in re- 
spect to personal property and lands. 


§ 38. Duplicate list for treasurer. The tax list, when 
completed, shall be kept by the county clerk as the property of the 
county. The clerk shall also prepare a duplicate of the tax list of 
his county, and deliver the same to the county treasurer on or before 
. the first day of November following the date of the levy for the cur- 
rent year. (As amended, Sess. Laws 1881, c. 118, § 9.) 


§ 39. Form of list and duplicate. The tax list and du- 
plicate shall be as nearly as practicable in the following form, to-wit: 
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TAX-LIST FOR 18—, COUNTY, DAKOTA. 
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§ 40. Entry required on list and duplicate. An entry 
is required to be made upon the tax-list and its duplicate, showing 
what it is, and for what county and year it is, and the county com- 
missioners shall attach to the lists their warrants, under their hand 
and official seal, in general terms, requiring the treasurer to collect 
the taxes therein levied according to law; and no informality in the 
foregoing requirements shall render any proceedings for the collection — 
of taxes illegal. The county clerk shall take the receipt of the county 
treasurer, on delivering to him the duplicate tax-list, with the war- 
rant of the county commissioners attached, and such list shall be 
full and sufficient authority forthe collection by the treasurer of all 
taxes therein contained. 


COUNTY TREASURER, AND HIS DUTIES. 


§ 41. County treasurer collector of taxes. The county 
treasurer of each county shall attend at the county seat at all times, 
to receive the taxes not yet paid, and he is also authorized and re- 
quired to collect, so far as practicable, the taxes remaining unpaid 
on the list of the former year or years. In all cases where taxes are 
paid, he shall give a receipt to the person paying the same. 


§ 42, Warrants receivable to fund drawn on. Terri- 
torial warrants are receivable for the amount payable into the terri- 
torial treasury on account of the general territorial tax, and county 
warrants are receivable at the treasury of the proper county for the 
amount of county tax payable into the county treasury, except when 
otherwise provided by law; and city warrants shall be received for 
city taxes, and school warrants shall be received for school taxes, in 
the districts where such warrants are issued; but United States 
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treasury notes, or their equivalent, only, are receivable for such taxes 
as are or may be required by law to be paid in cash; and road and 
poll taxes may be discharged as provided in section thirty-three. 


§ 438. Treasurer’s receipts duplicates. Whenever any 
taxes are paid to the county treasurer, the treasurer shall make out 
duplicate receipts for the same, which duplicate receipts shall corre- 
spond in number, date, amount, and in every respect shall be precise 
copies of each other, one of which shall be delivered to the person 
paying such taxes, and the other shall, within one month, be filed by 
the treasurer with the county clerk, and such duplicate receipts shall 
specify the land or other property on which such tax was assessed 
according to its description on the tax duplicate, or in some sufficient 
manner, and shall also specify the amount of each separate and dis- 
tinct fund, in separate or distinct lines or columns, and whether the 
said separate or distinct funds were paid in cash or in territorial 
warrants, county, or road order, or supervisors’ receipts, as the case 
may be. ; 


§ 44. Form of receipt. The fax receipt and duplicate shall 
be substantially in the following form, to-wit: 


No. 
TREASURER’S OFFICE, 


$ 
County, DAKOTA, 
Received of y dollars, in full of the following taxes for the year 18— on annexed prop- 


erty or real estate: 


Part of > a y j AMOUNT OF TAXES. 
Section | Section own or ange eres or OT e 
or Name! or Lot. | Block. | or Lot. | Block. | SP OF TAX [Paid in} Paid m 


“Tota 
of Town. Cash. |Warrants|/2terest 


Territorial. 
County. 
Road. 
Poll. 
School. 


Advertising, 


| ; 


§ 45. Clerk audits duplicate. It_shall be the duty of the 
county clerk, on receiving any duplicate tax receipt from the treas- 
urer, forthwith to examine the same and compare it with the tax-list 
in his possession, and see if the total amount of taxes and the several 
amounts of the different funds are correctly entered and set forth in 
such receipt; and in case it shall appear that the treasurer has not 
collected the full amount of taxes and interest which, according to 
the tax-list and the terms of the receipt, he should have collected, 
then the county clerk shall forthwith charge the treasurer with the 
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amount such receipt falls short of the true amount, and the treasurer- 
shall be liable on his official bond to account for and pay over the- 
same. 


§ 46. Receipts ‘numbered consecutively. All tax re-- 
ceipts issued by the county treasurer shall be numbered consecu- 
tively, commencing with number one on the first receipt issued for 
the taxes of any one year, and he shall not receipt for more than one 
year’s taxes on the same property in one tax receipt, but shall keep 
a separate and distinct series of numbers of receipts issued for the 
taxes of each year for which the same have been levied and assessed 
in this territory. 


§ 47. What treasurer shall write on duplicate. When-- 
ever any taxes are paid the treasurer shall write on the tax duplicate, 
opposite the description of the real estate or property whereon the 
same were levied, the word “paid,” together with the date of such 
payment and the name of the person paying the same; and the 
county clerk, on receiving the duplicate receipt, shall forthwith make- 
the same entries on the tax-list in his possession. 


§ 48. Treasurer to keep a cash-book. The county treas- . 
trer is required to keep a cash-book, in which he shall enter an ac- 
count of all money by him received, specifying in proper columns, 
provided for that purpose, the date of the payment, the number of 
the receipt issued therefor, by whom paid, and on account of what 
fund or funds the same was paid,—whether territorial, county, school,. 
road, sinking fund, or otherwise,—and the amount paid in warrants, 
orders,-or receipts, each in a separate column, and the total amount 
for which the receipt was given in another column; and the treasurer 
shall keep his account of money received for and on account of. taxes, 
separate and distinct from moneys received on any other account, and 
shall also keep his account of money received for and on account of 
taxes levied and assessed for any one year, separate and distinct from. 
those levied and assessed for any other year, and all entries in said 
cash-book of money received for taxes shall be in the numerical.order: 
of the receipt issued therefor. 


§ 49. Miscellaneous duplicate receipts. Whenever the 
treasurer receives any money, warrants, or orders on account of 
licenses, fines, or any other account, except taxes charged on the tax 
duplicate, he shall make out and deliver to the person paying the same- 
duplicate receipts, one of which receipts said person shall forthwith 
deposit with the county clerk, in order that the treasurer may be 
charged with the amount thereof. The treasurer shall then enter the’ 
same in his cash-book, as in case of money received for taxes; but’ in 
a separate place, and with a separate and distinct series of numbers 
of receipts issued therefor; and no person shall receive such: license, 
or be discharged from obligation by reason of such fine or account, 
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until he shall have so delivered such duplicate receipt to the county- 
clerk, (As amended, Sess. Laws 1881, c. 117. See, also, i 
c. 21, § 29, *9.) 

§ 50. Form of cash-book. The cash-book above ed 
for shall be as nearly as practicable in the following form, to-wit: 


TREASURER’S CASH-BOOK, ———~ COUNTY, DAKOTA. 
i f a +48 
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§ 51. Clerk’s duplicate of treasurer’s cash-book. The 
county clerk is required to keep a duplicate of the treasurer’s cash- 
book, and to enter therein all duplicate receipts by him received trom 
the treasurer, in the same manner and form as the treasurer is re-- 
quired to enter the same. s 


§ 52. Errors and omissions. If, on the assessment roll or 
tax-list there be any error in the name of the person assessed or 
taxed, the name may be changed, and the tax collected from the per- 
son intended, if he be taxable and can be identified by the assessor or 
treasurer; and when the treasurer, after-the tax-list is committed to 
him, shall ascertain that any land or other property is omitted, he 
shall report the fact to the county clerk, who, upon being satisfied 
thereof, shall enter the same upon his assessment roll and assess the 
value, and the treasurer shall enter it upon the tax-list and collect 
the tax as in other cases. 


§ 58. Demand for taxes not necessary. No demand of 
taxes shall be necessary, but it shall be the duty of every person sub- 
ject to taxation under this law, to attend at the treasurer’s office, at 
the county seat, and pay his taxes; and if any person neglect so 
to attend and pay his taxes until after the first day of January next 
succeeding the levying of the taxes, the treasurer is directed and re- 
quired to collect the same by distress and sale: provided, that in case 
any person having only personal property assessed, and upon which 
the taxes are unpaid, shall, in the opinion of the treasurer, be about 
to move out of the county, it shall be the duty of the treasurer to col-- 
lect such taxes at any time after the tax duplicate has been placed in 
his hands: provided, however, that in case any person owing taxes re-- 
moves from any county in this territory, the county treasurer shall 
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forward such tax claim to the treasurer of the county to which such per- 
son has removed, and such taxes shall be collected by the county 
treasurer of the latter place as other taxes, and returned to the proper 
county, less legal charges. (As amended, Sess. Laws 1881, c. 118, § 
10, and Sess. Laws 1881, c. 112.) 


DELINQUENCY, PENALTY, AND LIEN OF TAXES. 


§ 54. Taxes delinquent, when. On the first Monday of 
February of the year after which taxes shall have been assessed, 
all unpaid taxes shall become delinquent, and shall draw interest 
at the rate of ten pér cent. per annum from the date of such delin- 
quency. (As amended, Sess. Laws 1879, c. 49, § 4.) 


§ 55. Penalty. To all taxes which remained unpaid at the 
time the same became delinquent, there shall be added as a penalty 
five per cent. on the amount so remaining unpaid, and one per cent. 
per month thereafter until paid, to be added on the first day of each 
month. (As amended, Sess. Laws 1879, c. 49, § 5.) 


§ 56. Lien of taxes defined. Taxes upon real property are 
hereby made a perpetual lien thereupon against all persons and bod- 
ies corporate, except the United States and the territory, and taxes 
due from any person upon personal property shall be a lien upon any 
real property owned by such person, or to which he may acquire a 
title. All taxes shall, as between vendor and purchaser, become a 
lien upon real estate on and after the first day of November in each 
year. (As amended, Sess. Laws 1881, c. 118, § 11.) 


COLLECTION BY DISTRESS. 


§ 57. Distrained goods at expense of the owner. 
When the treasurer distrains personal property, he may keep it at 
the expense of the owner, and he shall give notice of the time of 
the sale within five days after the day of the taking, in the man- 
ner that constables are required to give notice of the time of the sale 
of personal property on execution; and the time of the sale shall not 
be more than ten days from the day of the taking, but he may ad- 
journ the sale from time to time, for a period not to exceed three 
days, and shall adjourn once at least; when there are no bidders, and 
in case of an adjournment he shall put up a notice thereof at the 
place of sale. Any surplus remaining above the taxes, charges for 
keeping, fees for sale, fees for levying on the property, and mileage, 
to be the same as allowéd by law to sheriffs for levying and execution 
on personal property, shall be returned to the owner, and the treas- 
urer shall, on demand, render an account in writing of the sale and 
charges. 


Collection of delinquent personal taxes. See Appendix, ec. 28, *8§ 57a -57e. 
Compensation for publishing tax sale. See Appendix, è. 28, *§ 57 d. 
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$ 58. In case treasurer be resisted in execution of 
duty. If the treasurer be resisted or impeded in the execution of 


his office, he may require any suitable person or persons to aid him ™ 


therein, and if any such person refuse to aid, he shall forfeit a sum 
not exceeding ten dollars, to be recovered by civil action in the name 
and for the use of the county, and the person or persons resisting 
shall be liable, as in the case of resisting the sheriff in the execution 
of civil process. : 


$ 59. Taxes receivable till otherwise collected. The 
treasurer shall continue to receive payment of all taxes after the first 
day of January, upon the above terms, until collected by distress and 
sale. (As amended, Sess. Laws I881, c. 118, § 12.) 


TAX SALE. 


§ 60. Treasurer adds local taxes. Whenever, in the col- 
lection of any district, town, city, or local tax, which may have been 
levied according to law, the collector is not able to make the tax by 
distress and sale of personal. property, and real estate is to be sold 
for the same, it shall be the duty of the collector of the tax to send 
such delinquent list to the county treasurer on or before the fifteenth 
day of July of each year, and the county treasurer shall receive the 
delinquent list, and advertise the same at the same time he advertises 
the sale of real estate for delinquent taxes, af hereinafter provided, 
by adding the amount of such delinquent district, town, city, or local 
tax to the amount of delinquent territorial, county, and other taxes, 
and shall sell such lands for the purpose of paying all such delinquent 
taxes as hereinafter directed, and shall credit the proper district, 
town, city, or locality for the amount of taxes so collected, which 
shall be subject to the order of the proper collecting officer. 


§ 61. Treasurer’s notice of sale. The treasurer shall give 
notice of the sale of real property, by publication thereof once a week 
for three consecutive weeks, commencing the first week in September, 
preceding the sale, in a newspaper in his county, if there be one, and 
if there be no paper published in his county, shall give notice by a 
written or-printed notice posted on the door of the court house, or 
building in which courts are commonly held, or the usual place of 
meeting of the county commissioners, for three weeks previous to the 
sale. Such notice shall contain a notification that all lands, on which 
the taxes of the preceding year (naming it) remain unpaid, will be 
sold, and the time and place of the sale, and said notice must contain 
a list of the lands to be sold, and the amount of taxes due. The treas- 
urer shall add to each description of land so advertised, the sum of 
ten cents for each description other than town lot, and for each town 
lot the sum of five cents, to defray the expenses of advertising, which 
amount shall be paid by the county treasurer at the expiration of the 
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sale, upon the affidavit of the publisher. (As amended, 1879, c. 
49, § 6.) . 
Compensation for publishing tax sale. See Appendix, c. 28, *§ 57d. 


§ 62. Shall offer lands for sale. That on the first Monday 


of October in each year, between the hours of nine o’clock a. m.. 


and four o’clock r. Įm., the treasurer is directed to offer at public sale, 
at the court-house, or place of holding courts in his county, or at the 
treasurer’s office, where, by law, the taxes are made payable, all 
lands, town lots, or other real property which shall be lable. for 
taxes of any description for the preceding year or years, and which 
shall remain due and unpaid; and he may adjourn the sale from day 
to day, until all the lands, lots, or other real property have been of- 
fered, and no taxable property shall be exempt from levy and sale 
for taxes. (As amended, Sess. Laws 1879, c. 49, § 7.) 
See Appendix, c. 28, *§ 57d. 


§ 68. Method of sale—parcels—homestead reserved. 
The person who offers to pay the amount due on any parcel of land 
for the smallest portion of the same is to be considered the highest 
bidder, and when such a portion constitutes a half or more of the 
parcel it is to be taken from the east side thereof, dividing it by a 
line running north and south, except that town lots are to be divided, 
in such case, lengthwise, by a parallel with the proper lines of the 
dots. Ifthe portion taken be less than one-half of the parcel, it is to 
be taken from the south-east corner, in a square form, as nearly as 
the form of the land will conveniently permit. The preceding pro- 
visions of this section are subject to the following qualifications: 
The homestead shall not be sold for any taxes due from the owner 
thereof, until all other land, town lots, or other real property shall 
have been-first sold, and to that end the quantity of land offered for 
sale may be obtained by drawing the division line in any direction 
so as to avoid the homestead; and when the homestead constitutes a 
part of the tract or parcel sold, and is not yet ascertained, the court 
may, in the action hereafter authorized, at the suggestion of either 
party, cause proceedings to be had similar to that required in relation 
to mechanic’s liens, for the ascertainment of the homestead. And, 
in all other cases of such sales, it may take the requisite order and 
proceedings to ascertain the land sold, and to set apart from the 
homestead. 


§ 64. Persons bidding failing to pay. Should any per- 
son so bidding fail to pay the amount due, the treasurer may again 
offer land for sale, if the sale has not closed; and if it has closed, 
he may again advertise it specially and by description, by one writ- 
ten or printed notice posted for two weeks on the door of the court- 
house, or place where courts are usually held, after which it may be 
sold at public sale; or the treasurer may recover the amount by 
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-civil action, brought in the name of the county in which the sale was 
held. 


$ 65. Filing returns of sale. On or before the first Monday 


.of November following the sale of real property, the treasurer is re- 
quired to file in the office of the county clerk of his county, a return 
of his sale of land {retaining a copy in his office) showing the lands 
-sold; the names of the purchasers, and the sums paid by thera, and 
also a copy of the notice of the sale, with a certificate of the adver- 


tisement, verified by an affidavit, and such certificate shall be evi- . 


dence of the regularity of the proceedings. (As amended, Sess. Laws 
1879, c. 49, § 8.) 
Wambole v. Foote, 2 Dak. 1;2 N. W. REP. 239. > 


§ 66. Descriptions entered numerically. The descrip- 
tion of real estate in such return shall be entered in the same nu- 
merical order as required in the tax-list, and such return shall be as 
nearly as may be in the following form, tô-wit : 


TREASURER’S SALE BOOK. DELINQUENT TAXES OF 18—, ——— COUNTY, DAKOTA. 
= 
2 
A EIES 
212 Bis 
> - . oj m/e x 
Date of Sale. |P ari Qi Bernon gjžju |4] Namesof |=|=| |Bywhom|z|a| Remarks. 
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County commissioners to examine “tax sale book” and “stub receipts” 
annually. See Appendix, c. 21, § 29, *9. 

$ 67. Purchaser entitled to certificate. The purchaser 
-of any tract of land sold by the county treasurer for taxes will be en- 
titled to a certificate in writing, describing the land so purchased, the 
sum paid, and the time when the purchaser will be entitled to a deed, 
which certificate shall be assignable, and said assignment must be 
acknowledged before some officer having power to take acknowledg- 
ment of deeds, Such certificate shall be signed by the treasurer in his 
official capacity, and shall be presumptive evidence of the regularity 
of all prior proceedings. The purchaser acquires the lien of the tax 
on the land, and if he subsequently pay any taxes levied on the same, 
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whether levied for any year or years previous or subsequent to such 
sale, he shall have the same lien for them, and may add them to the 
amount paid by him in the purchase, and the treasurer shall make 
out a tax receipt and duplicate for the taxes on the real estate men- 
tioned in such certificate, the same as in other cases, and shall write 
thereon, “Sold for tax at public sale.” Such certificate shall be sub- 
stantially in the following form: 


COUNTY TREASURER’S CERTIFICATE OF TAX SALE, 


THE TERRITORY OF DAKOTA, 
County, sai : 

I, , treasurer of the county of , in the territory of Dakota, do. 
hereby certify that the following described real estate in said county and ter- 
ritory, to-wit: (describing the same,) was, on the day of ———, 18—, 
duly sold by me, in the manner provided by law, for the delinquent taxes of 
the year 18— thereon, amounting to dollars, including interest and. 
penalty thereon, and the costs allowed by law, to , for the sum of 
dollars, he being the highest and best bidder for the same. 

And I further certify that unless redemption is made of real estate, in the 
manner provided by law, the said , or assigns, will be entitled to a deed 
therefor, on and after the day of , A. D. 18—, on surrender of 


~ this certificate. 


In witness whereof, I have hereunto set my hand this day of ; 
A. D. 18—. , Treasurer. 


§ 68. Fee for deed. The treasurer is authorized to demand 
fifty cents for each deed or certificate made by him on such sale, and 
the fee of the notary public or other officer acknowledging the deed; 
but any number of parcels of land, bought by any one person, may 
be included in one deed or certificate, as may be desired by the pur- 
chaser; and whenever the treasurer makes a deed to any land sold 
for taxes, he shall enter an account thereof in the sale-book opposite. 
the description of the land conveyed. 


PRIVATE SALE. 


§ 69. Private sale provided. After the tax sale shall have 
closed, and after the treasurer has made his return thereof to the 
county clerk, as provided in sections sixty-five and sixty-six of this 
chapter, if any real estate remain unsold for want of bidders thereof, 
the county treasurer is authorized and required to sell the same at 
private sale, at his office, to any person who will pay the amount of 
the taxes, penalty, and costs thereon for‘the same; and to deliver 
to said purchasers a certificate, as provided in section sixty-seven of 
this chapter; and to make out duplicate receipts for the taxes on 
such real estate, and deliver one to the purchaser and the other to 
the county clerk, as hereinbefore provided, with the additional state- 
ment inserted in the certificate that such lands have been offered at 
public sale for taxes, but not sold for want of bidders, on which he is 
required to write, “Sold for taxes at private sale;” andthe treasurer- 
% further authorized and required to sell, as aforesaid,.all real estate- 
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in his county on which taxes remain unpaid and delinquent for any 

previous year or years. i 
REDEMPTION. 


` § 70. May redeem—how—provided. The owner or oc- 


cupant of any land sold for taxes, or any other person, may redeem’ 


the same at any time within two years after the day of such sale, or 
at any time before the execution of a deed of conveyance therefor by 
the county treasurer, by paying the county treasurer for the use of 
the purchaser, his heirs or assigns, the sum mentioned in this cer- 
tificaté, and interest thereon at the rate of thirty (30) per cent. per 
annum from the date of purchase, together with all other taxes sub- 
sequently paid, whether for any year or years previous or subsequent 
to said sale, and interest thereon at the same rate from the date of 
such payment; and the treasurer shall enter a memorandum of the 
redemption in the list of sales, and give a receipt therefor to the 
person redeeming the same, and file a duplicate of the same with the 
county clerk, as in other cases, and hold the money paid to the order 
of the purchaser, his agent or attorney: provided, that infants, 
idiots, and insane persons may redeem any lands belonging to them, 
gold for taxes, within one year after the expiration of such disability. 
Wambole v. Foote, 2 Dak. 1; 2 N. W. REP. 239. 


§ 71. Undivided land sold. Any person claiming an undi- 
vided part of any land sold for taxes, may redeem the same on pay- 
ing such proportion of the purchase money, interest, principal, and 
subsequent taxes as he shall claim of the land sold. 


§ 72. Partial redemption. In every case of partial redemp- 
tion, pursuant to the last section, the quantity sold shall be reduced 
in proportion to the amount paid on such partial redemption, and 
the county treasurer shall convey accordingly. 


EXECUTION OF DEED AND EFFECT THEREOF. 


§ 73. Tax deed after two years—effect thereof. If no 
person shall redeem such lands within two years, at any time after 
the expiration thereof, and on production of the certificate of purchase, 
the treasurer of the county in which the sale of such lands took place 
shall execute to the purchaser, his heirs or assigns, in the name of 
the territory, a deed of the land remaining unredeemed, which shall 
vest in the grantee an absolute estate in fee-simple in such land, 
subject, however, to all the claims which the territory may have 
thereon for taxes or other liens, or incumbrances. 


§ 74. Execution and form of deed. Such deed shalt be 
executed by the county treasurer under his hand, and the execution 
thereof shall be attested by the county clerk with the county seal, and 


such deed shall be-conclusive evidence of the truth of all the facts 
y.2— 831 
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therein recited, and prima facie evidence of the regularity of all the 
proceedings, from the valuation of the land by the assessor up to the 
execution of the deed, and such deed shall be substantially in the fol- 
lowing or other equivalent form, to-wit: 


Whereas, A. B. did, on the —— day of , A. D. 18—, produce to the 
undersigned, C. D., treasurer of the county of , in the territory of Da- 
kota, a certificate of purchase, in writing, bearing date the day of 
, 18—, signed by E. F., who, at the last-mentioned date, was treasurer 
of said county, from which it appears that did, on the day of 
—, 18—, purchase at public auction, at the door of the court-house in said 
county, the tract, parcel, or lot of land lastly in this indenture described, and 
wliich lot was sold to for the sum of , being the amount due on 
the following tract or lot of land returned delinquent for the non-payment of 
taxes, costs, and charges for the year 18—, to-wit: [here insert the land offered 
for sale.] And it appearing that the said A. B. is the legal owner of said cer- 
tificate of purchase, and the time fixed by law for redeeming the land therein de- 
cribed having now expired, and the same not having been redeemed as provided 
by law, and the said A.B. having demanded a deed for the tract of land men- 
tioned in said certificate, and which was the least quantity of the tract above 
described that would sell for the amount due thereon for taxes, costs, and 
charges as above specified, and it appearing that said lands were legally liable 
for taxation, and had been duly assessed and properly charged on the tax- 
book or duplicate for the year 18—, and that said lands had been legally ad- 
vertised for sale for taxes, and were sold on the day of — , 18—: 

Now, therefore, this indenture, made this day of , 1L8—, be- 
tween the territory of Dakota, by C. D., the treasurer of said county, of the 
first part, and the said A.B., of the second part, witnesseth, that the said party 
of the first part, for and in consideration of the premises, and the sum of one 
dollar in hand paid, hath granted, bargained, and sold, and by these presents 
doth grant, bargain, sell, and convey unto the said party of the second part, 
heirs and assigns, forever, the tract or parcel of land mentioned in said 
certificate and described as follows, to-wit: [describe the land;] to have and to 
hold said mentioned tract or parcel of land, with the appurtenances thereto 
belonging, to the said party of the second part, heirs and assigns, forever, 
in as full and ample manner as the said treasurer of said county is empow- 
ered by law to sell the same. 

In testimony whereof, the said C. D., treasurer of said county of ——-—, has 
hereunto set his hand and seal on the day and year aforesaid. 

Attest: —_———_—-——_——_-—- 


[SEAL | 


—which deed shall be acknowledged by said treasurer before some 
one authorized by law to take acknowledgments of deeds. 
Wambole v. Foote, 2 Dak. 1. 


§ 75. Limitation of action to recover land. No action - 
shall be commenced by the former owner or owners of lands, or by 
any person claiming under him or them, to recover possession of 
land which has been sold and conveyed by deed for non-payment of 
taxes, or to avoid such deed, unless such action shall be commenced 
within three years after the recording of such deed; and not until 
all taxes, interest, and penalties, costs and expenses, shall be paid or 
tendered by the parties commencing such action. 
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§ 76. Tax sale not voidable. The sale of lands, town or 
city lots, or any other real property, for taxes, shall not be invalid 
on account of such real property having been listed, or charged on 
the duplicate, in any other name than that of the rightful owner; 
nor shall any such sale be invalid, nor the conveyance for the real 
property-so sold be voidable, by reason of the neglect or failure of the 
treasurer, or any other officer, to collect the tax for which it was sold 
by distraint and sale of personal property. 


$ 77. Certificate delivered, for deed. When deeds are 
delivered for real property sold for taxes, the certificate therefor must 
be canceled and filed away by the county clerk; and in case of the 
loss of any certificate, on being satisfied thereof by due proof, and 
bond being given'te ‘the territory of Dakota in a sum equal to the 
value of the property conveyed, as in cases of lost notes or other 
commercial paper, the county treasurer may execute and deliver the 
proper conveyance, and file such proof and bond with the county 
clerk. P 


‘SALES WRONGFULLY MADE. 


- § 78. Erroneous sales corrected. When, by mistake or 
wrongful act of the treasurer, land has been sold on which no tax was 
due at the time, the county is to save the purchaser harmless by pay- 
ing him the amount of principal and interest to which he would have 
been entitled had the land been rightfully sold, and the treasurer and 
his sureties shall be liable for the amount to the county on his bond, 
or the purchaser may recover the same directly from the treasurer. 


§ 79. Judgment required for taxes due. Whenever any 
action or proceeding shall be commenced and maintained before any 
court or judge to prevent or restrain the collection of any tax, or part 
thereof, or any particular act of an officer in the collection thereof, 
or to recover any such tax beforé paid, or to recover the possession 
or title of any property, real or personal, sold for taxes, or to invali- 
date or cancel any deed or grant thereof for taxes, or to restrain, pre- 
vent recover, or delay any payment of taxes, the true and just amount 
‘of taxes due upon such property, or by such person, must be ascer- 
tained, and judgment must be rendered and given therefor against the 
tax-payer, and if the tax be delinquent, execution must issue forth- 
with for the same. 


` TAX FOR TERRITORIAL PURPOSES. 


§ 80. Tax for territorial purposes. A tax of thirty dol- 
lars for territorial purposes shall be levied upon each peddler of 
watches, clocks, jewelry, or patent medicines, and all other wares and 
merchandise not manufactured within the limits of this territory, for 
license to peddle throughout the territory for one year. 
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§ 81. Licenses—how obtained. Such: license may be ob- 
tained from the county clerk of any county,.upon. paying the proper 
tax to a treasurer thereof, and taking his reeeipt therefor. 


§ 82. Peddling without license.. Any person so peddling 
without a license is gpilty of a misdemeanor, and the person actually 
peddling is liable, whether he be the owner or not, and, upon convic- 
tion thereof, shall forfeit and pay the sum of fifty dollars to the 
county treasurer where such conviction shall be had, to be recovered 
by civil action, in the name of the county prosecuting for the same. 
All fines and penalties recovered under this section shall be applied 
to the common school fund of the county. prosecuting for the same; 
and if any peddler refuses to exhibit his license to any person requir- 
ing a view of the same, he shall be presumed to have none, and if 
he produce a license upon trial, such peddler shall pay all costs of 
prosecution. 


PAYMENT OF TERRITORIAL FUNDS BY COUNTY TREASURER. 


§ 88. Territorial funds—when. and how delivered. 
The treasurers of the several counties shall pay into the territorial 
treasury all funds in their hands belonging thereto on or before the 
first Monday of March and on the first Monday in September, in each 
year, and at such other times as the territorial treasurer shall re- 
quire, and the funds so paid in shall be the identical territorial war- 
rants, if any, received by the treasurer for the payment of the taxes, 
or in coin, or in treasury notes of the- United States, and the said 
county treasurer shall send said money. to the territorial treasurer by 
draft, post-office order, or by express, for which he shall be allowed 
the actual expenses of procuring the same, and no more. (As- 
amended, Sess. Laws 1881, c. 118, § 18, and 1879, c. 20, § 2.) 


$ 84. Penalty for failure.. If the: county treasurer shall. 
willfully and negligently fail to settle: with the territorial treasurer at 
the time and in the manner above prescribed by law, he shall forfeit 
to the use of the territory the sum of five hundred dollars, which sum 
may be recovered of him, or his sureties; on:suit brought by the ter- 
ritorial treasurer in any court in this territory having jurisdiction; 
or, in case of failure of the territorial treasurer to bring such suit, 
then any citizen of the territory may bring the same. 


§ 85. When auditor to forward list of new taxable. 


lands. A list of lands becoming taxable for the first time in each 


county of the territory shall be procured by the territorial auditor 
from the proper land-officers, at the best prices for the territory, and 
a list of the lands becoming so taxable in.each of the several coun-- 
ties shall be forwarded by the auditor to the county clerk of each 
county on or before the thirtieth day of May of each year. (As: 
amended, Sess. Laws 1879, c.49, § 9; Sess. Laws 1881, c. 118, § 19; 
and Sess. Laws 1881, c. 119.) 
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WARRANT-BOOK. 


§ 86. Warrant-books for county—form."' Each county 
‘treasurer is requred to keep-a book called the “warrant-book,” in 
which he shall enter every territorial, county, road, or other warrant 
or order by him paid, or received in payment of taxes, specifying the 
date at which the same was received and canceled, from whom re- 
ceived, the payee, or person in whose favor it was drawn, its number 
and date, the amount for which it was originally drawn, the total 
amount of indorsements or payments made thereon, the principal 
sum for which it was received, the interest allowed, and total amount 
for which it was received; and the treasurer shall keep his account 
of warrants and orders by him received for and on account of taxes, 
separate and distinct from such as are by him paid in cash, and in 
another and separatecplace he shall enter an account of all indorse- 
ments made on warrants or orders in part payment thereof. Such 
‘warrant-book shall be in the following form, to-wit: 

TREASURER’S WARRANT-BOOK, COUNTY, DAKOTA. 


Indorse. | Princi- | Inter- Total 
| Received. | Warrant. | Warrant. | Warrant | ments. | pal. est. ° 


tot © 0 ù iÍ] 


MISCELLANEOUS PROVISIONS. 


§ 87. Penalty for substituting warrants. If any county 
treasurer or his deputy, or any other person, shall, knowingly or will- 
fully, make, issue, and deliver any tax receipt, or duplicate tax re- 
ceipt, and therein designate any, part or parts of the amount thereof 
as being paid in warrants or orders, when the same was or were paid 
in cash, such treasurer or deputy treasurer, or other person, shall be 
deemed guilty of a high crime and misdemeanor, for which he may 
be indicted by.a grand jury, and, on conviction thereof before any 
court of competent jurisdiction in this territory, he shall be sentenced 
to imprisonment in the penitentiary for a term of not less than one 
nor more than five years, in the discretion of the court. 


§ 88. Fraudulent.receipts—penalty. If any county treas- 
urer in this territory, or his deputy, or any person, shall, knowingly 
or willfully, make, issue, and deliver any tax receipt, or duplicate tax 
receipt, required by section forty-three of this act to be issued, by 
fraudulently making the tax receipt and its duplicate, or the paper 
purporting:to be its duplicate, different from each other, with intent 
to defraud the territory of Dakota, or any county in said territory, or 
any person or persons whomsoever, such treasurer or deputy treas- 
urer, or other person, shall be deemed guilty of a high crime and 
misdemeanor, for which he may be indicted-by a grand jufy, and, 
on .conviction thereof before any court of competent jurisdiction of 
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this territory, he shall be sentenced to imprisonment in the peniten- 
itiary for a term of not less than one year, nor more than five years, 
in the discretion of the court. 


$ 89. Dereliction of officer. In the case of dereliction: of 
duty on the part of any officer or person required by law to perform 
any duty under the provisions of this act, in ahy county in this ter- 
ritory, such person shall thereby forfeit all pay and allowance that 
would otherwise be due him, and the county commissioners in any 
such county, on receiving satisfactory evidence of such dereliction or 
failure to perform, as required by law, any duty enjoined by this act, 
shall refuse to pay such person or persons any sum whatever for such 
services. f 


§ 90. Miscellaneous receipts. When any money shall be 
paid to the county treasurer, he shall make the proper duplicate re-- 
ceipts for the same, as in the case of the payment of taxes, and shall : 
give one of said receipts to the person paying said money, and the 
other to the county clerk, within one month thereafter. 


§ 91. Interest on warrants received. When the county 
treasurer shall receive any county or territorial warrants or orders 
on which any interest is due, he shall note on such warrants or orders. 
the amount of interest by him paid thereon, and shall enter in his ac- 
count the amount of such interest, distinct from the prinepal. 

See Appendix, c. 28, *§§ 9la—9le. 


§ 92. Redeemed warrants. When the county treasurer of 
any county shall pay any county order drawn on him by the county 
commissioners, or when he shall take or receive any such order in 
payment for any tax, he shall write on the face of such order “Re- 
deemed,” and the date of redemption, and shall sign his name thereto. 


§ 98. When warrant exceeds tax. When any person de-- 
siring to pay any taxes due and unpaid, shall present a county order 
to the treasurer of any county in payment for such tax, which shall 
exceed the amount that such treasurer is authorized to receive in 
county orders in payment for such tax, he shall indorse on the back 
of such order, in part payment, the amount he is authorized by law to- 
receive, and date the same. Said treasurer shall take two receipts 
from the holder of such order, for the amount so indorsed and paid,. 


` showing the date of the indorsement, a full description of such county 


order, including the date of, to whom given,.the amount for which it. 
was given, and all the indorsements. thereon; one of which receipts. 
he shall forthwith file with the county clerk, the other he shall retain. 
as his voucher. 


§ 94. Part payments applied. When any person shall de- 
sire to pay only a portion of the tax charged on any real estate, such: 
person‘shall pay a like proportion of the several taxes charged thereon,. 
and no person shall be permitted to. pay one of said taxes without. 
paying the others, except the tax for. the erection, completion, or re- 
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pair of school-houses, the collection of which shall have been enjoined 
by law. 


§ 95. Delinquent treasurer. If any county treasurer shall 
fail to make return, fail to make settlement, or fail to pay over all 
money with which he may stand charged,-at the time and in the 
manner prescribed by law, it shall be the duty of the county clerk, 
on receiving instructions for that purpose from the territorial audi- 
tor, or from the county commissioners of his county, to cause suit to 
be instituted against such treasurer and his sureties, or any of them, 
in the district court of his county. 

See chapler 7, § 15. 


§ 96. Board may remove. Whenever suit shall have been 
commenced against any delinquent county treasurer, as aforesaid, the 
board of county commissioners of such:.county may, at their discre- 
tion, remove such treasurer from office, and appoint some suifable 
person to fill the vacancy thereby created, as hereinbefore provided. 


§ 97. Additional surety. The county commissioners of any 
one of the counties of this territory may require the county treas- 
urer to give additional freehold sureties, whenever, m the opinion of 
a majority of said commissioners, the existing security shall have 
become insufficient; and said commissioners are hereby also author- 
ized and empowered to demand and receive from said county treas- 
urer an additional bond, as required by law, with good and sufficient 
freehold security, in, such sum as said commissioners or a majority 
of them may direct, whenever, in their opinion, more money shall 
have passed, or is about to pass, into the hands of said treasurer 
than is or would be recovered by the penalty in the previous bond. 


§ 98. If treasurer fail. If any county treasurer shall fail or 
refuse to give such additional security or bond, for and during the 
time of ten days from and after the day on which said commissioners 
shall have required said treasurer so to do, his office shall be consid- 
ered vacant, and another treasurer shall be appointed agreeably to 
the provisions of law. 


§ 99. Treasurer not to discount warrants. No county 
treasurer shall, either directly or indirectly, contract for or purchase 
any order or orders, issued by the county of which he is the treas- 
urer, at any discount whatever upon the sum due on such order or 
orders; and if any county treasurer shall so contract for, or pur- 
chase, any such order or orders, he shall not be allowed, in settle- 
ment, the amount of said order or orders, or any part thereof, and 
shall also forfeit the whole amount due on such order or orders, to 
be recovered by civil action, at the suit of the Territory of Dakota, 
for the use of the county. 


§ 100. Certain credits forbidden. The county treasurer, 
on his settlement with the county commissioners, shall not be cred- 
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ited with any sum for interest paid on any order, unless he shall, at 
the time of receiving the same, have noted thereon the amount of 
interest due thereon. 


§ 101. Shall not loan or use funds. If any county treas- 
urer shall loan any money belonging to his county, with or without 
interest, or shall use the same for his own individual purpose, he 
shall forfeit and pay for every such offense a sum not exceeding five 
hundred dollars, nor less than one hundred dollars, to be recovered 
in action at law at the suit of the territory of Dakota, for the use of 
the county. 


§ 102. Payments after settlement. Each county treasurer 
shall, immediately after the annual settlement with the county com- 
missioners of his county, on demand and presentation of the order of 
the clerk, issued by direction of the county commissioners therefor, 
pay over to the district or precinct treasurer, city treasurer, or other 
proper officer, all moneys in the county treasury belonging to any 
district, precinct, city, town, or school-district: provided, that the 
moneys mentioned in this section may, by the direction of the proper 
local officers, remain in the county treasury, on the order of the 
county clerk, as aforesaid. 


§ 103. Detailed exhibit—what to contain. The county 
clerk and county treasurer, conjointly, shall make out annually a 
detailed exhibit, showing the receipts and disbursements of the county 
for the fiscal year, and also the assets and liabilities at the time of 
making out the same. Said exhibit shall show the amount of all 
orders on the treasury issued during the year next preceding, to 
whom allowed, and on what account, and also the liabilities of the 
county, stated in detail, and the assets of every kind, as near as may 
be; showing also the amount of funds in the treasury at the time of 
making said exhibit, on what account paid in, and the kind of funds; 
said exhibit shall be made out annually, and posted up in the office 
of the treasurer, on the first Monday in November. (As amended, 
Sess. Laws 1881, c. 118, § 14.) 


§ 104. Loan and embezzlement punished. Ifany county 
treasurer, other officer or person, charged with the collection, receipt, 
safe-keeping, transfer, or disbursements of the public money, or any 
part thereof, belonging to the territory, or any county, precinct, dis- 
trict, city, town, or school-district in this territory, shall convert to 
his own use, or to the use of any other person or persons, body cor- 
porate, association, or party whatever, in any way whatever; or shall 
use, by way of investment in any kind of secarity, stocks, loan, prop- 
erty, land, or merchandise, or in any other manner or form what- 
ever; or shall loan, with or without interest, to any company or cor- 
poration, association, or individual; or if any person shall advise, 
aid, or in any manner knowingly participate in such act,—every such 
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-act shall be deemed and held in law to be an embezzlement of so 
much of said money or other property, as aforesaid, as shall be thus 
converted, used, invested, loaned, or paid out, as aforesaid, which is 
hereby declared to be a high crime or misdemeanor, and, upon pres- 
entation, trial by indictment, and conviction thereof, before any court 
of competent jurisdiction in this territory, such county treasurer, or 
other officer or person, shall be sentenced to imprisonment in the 
penitentiary, and kept at hard labor, for a term of not less than one 
year nor more than twenty-one years, according to the magnitude 
of the embezzlement, and also to pay a fine equal to double the 
amount of money or other property so embezzled, as aforesaid, which 
fine shall operate as a judgment at law on all the estate of the party 
so convicted and sentenced, and shall be enforced by execution or 
other process, for the use only of the party or parties whose money 
or other funds, property, bonds or securities, assets or effects, of any 
kind, as aforesaid, have been so embezzled; and, in all cases, such 
fine so operating as a judgment shall only be released or entered as 
satisfied by the party or parties in interest, as aforesaid. 


§ 105. Extraordinary expenditure requires vote. If 
the county commissioners deem any expenditure necessary, greater 
in amount than can be provided for by the annual tax, they shall re- 
quire a vote of the county thereon, either at a general election, or 
one called especially for the purpose. In either case, four weeks’ 
notice of said election shall be given in each newspaper published in 
the county, and the notice shall specify the amount to be raised, and 
the precise purpose for which it is to be expended; and if a major- 
ity of the votes cast authorize the tax, the county commissioners 
shall cause the same to be levied and collected in the same manner 
as the annual tax, and, if possible, at the same time: provided, how- 
ever, that no new assessment shall be made for any special tax. 


CHAPTER XXIX. 
HIGHWAYS, BRIDGES, FERRIES, AND ROAD SUPERVISORS. 


TERRITORIAL ROADS. 


§ 1. Section lines, highways. All section lines shall be and 


are hereby declared public highways, as far as practicable: provided, _ 


that nothing in this act shall be so construed as to interfere with ex- 
isting highways in the settled portions of the territory. 


§ 2 Vacation and change. The board of county commis- 
sioners of each county shall have power to vacate or change the high- 
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ways within their respective counties, located by the legislative as- 
sembly, as hereinafter provided. è 


§ 8. Sixty-six feet wide. The public highways along section 
lines, as declared by the first section of this chapter, shall be sixty- 
six feet wide, and shall be taken equally from each side of said lines, 
unless changed as provided in the preceding section. 


LOCATION, VACATION, AND CHANGE OF HIGHWAYS RUNNING THROUGH MORE 
THAN ONE COUNTY. 


§ 4. Petition and proceedings. When fifteen freeholders 
of any county shall petition the board of commissioners of such county 
for the location, change, or vacation of any highway running into 
more than one county, six of which freeholders shall reside in the im- 
mediate neighborhood of such highway, setting forth in such petition 
the beginning, course, and termination of the highway proposed to 
be located or vacated, or of the change desired to be made, together 
with the names of the owners and occupants or agents of the lands 
through which the same may pass, the county clerk of such county, 
shall notify the county clerk of each of the counties in which such 
highway is to be run, located, vacated, or changed, of the filing of 
such petition, accompanying such notice with a copy of such petition, 
which shall be by such county clerks*laid before the several boards 
of county commissioners at their next session thereafter, when such 
board shall appoint commissioners, according to the regulations here- 
inafter provided. ‘ 


Establishment of public highways by consent. See Appendix, c. 29, *§§ 
4a, 4b. 


See Civil Township. Political Code, c. 21, pt. 2., 

§ 5. Notice and examination. Upon the board of com- 
missioners of the county in which such petition is first filed being 
satisfied that notice thereof has been given at least twenty days be- 
fore the session of such board at which such petition is to be heard 
by publication in a newspaper of each county in which such highway 
is to be run, vacated, or changed, for three weeks successively, or 
by written or printed notices posted up in three of the most public 
places in the neighborhood of such highway, in each of such coun- 
ties, such board shall appoint a commissioner to examine such high- 
way. 


§ 6. Clerk to notify examiners. Immediately upon the 
appointment of such commissioner, the county clerk of such county 
must notify the county clerk of each of the counties interested, speci- 
fying, in such notice, the time and place when such commissioners 
shall meet to commence the examination of such highway, when 
such last-mentioned county clerk, and the county clerk of the county 
where such petition is first filed, shall issue precepts to the sheriffs 
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of their respective counties, directing them to notify such com- 
missioners of such appointments, and the time and place of their 
meeting. l z 

§ 7. Number and disagreement. Each board shall ap- 
point one commissioner, and in case the number is equal and can- 
not agree, the commissioner thus appointed shall appoint another, 
who shall perform the same duties and receive the same fees as those 
first appointed. i 


§ 8. Oath and duty of examiners. At the time and place 
designated in the notice given by the county clerk of the county in 
which such petition is first filed, such commissioners shall meet, and 
having first taken an oath, to be administered by some authorized of- 
ficer, to faithfully perform their duties, shall proceed to examine the 
highway proposed to be located, vacated, or changed, and in such ex- 
amination may employ a surveyor and a necessary number of chain- 
carriers and markers. 


§ 9. Report of same. After such commissioners shall have 
completed their examination they shall draw up a report of their pro- 
ceedings, setting forth the highway proposed to be located, vacated, 
or changed by course and distance, and recommending therein, ac- 
cording to the opinion of the majority of such commissioners, either 
that the prayer of such petition shall be granted or rejected; a copy 
of which report shall be returned to the board of commissioners of 
each of the counties interested at their next session thereafter? 


§ 10. Decision upon petition. Upon the return of such 
report, the board of commissioners shall proceed to determine the 
prayer of such petition, and if there shall be no remonstrance against 
the same, and it is reeommended in such report, such board may, if 
they deem it’ expedient, declare it granted, and, if so declared, shall 
direct the county clerk to notify the county clerks of each of the other 
counties interested thereof. Then, if there be no remonstrance pend- 
ing in either county interested, the county clerk of each of such coun- 
ties shall notify the supervisors of the road districts in his county 
through which such highway passes, or the change is made, when 
such supervisors shall open so much of such highway as lies in their 
respective districts, and such road supervisors must in like manner 
be notified of the vacation of any highway, or of any part thereof. 


§ 11. Dismissal of petition. If such commissioners do not 
recommend the prayer of such petition to be granted, the boards of 
commissioners of the counties interested shall order it to be dis- 
missed, but such order of dismissal shall not be a bar for other peti- 
tions thereafter concerning the same subject-matter. 


§ 12. Remonstrance heard. If at the session of the board 
of commissioners at which the report of the commissioners appointed 
to examine such highway is presented, any person shall remonstrate 


£ 
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-against granting the prayer of the petition, setting forth, in writing, 
that he is damaged in a sum mentioned, by the location, vacation, or 
‘change of such highway, to the truth of which he shall take and sub- 
scribe an oath, such board shall appoint three persons, residents of 
such county, to review that part of such highway whereof such com- 
plaint is made, and shall direct the county clerk of such county to 
notify the county clerk of each of the other counties interested in such 
remonstrance, when further proceedings touching such petition shall 
be continued until the ensuing term of sueh board. 


§ 13. Viewers assess damages. Such reviewers, at the 
time and place designated by the board of commissioners to whom 
such remonstrance is presented, shall meet, and having taken an 
oath, before some officer authorized to administer oaths, to faithfully 
perform their duties as such reviewers, shall proceed to examine that 
part of such highway, or the change thereof complained of, and, 
having done so, shall, at the next term of such board, report their 
proceedings to such board, in which report they shall specify the 
amount of damages sustained by the person remonstrating, if any; 
whereupon such board shall determine whether the damages assessed 

- are greater than the utility of the proposed highway or change, and 
if they shall be of opinion that the prayer of the petition should not 
be granted, they shall direct the county clerk of such county to notify 
the county clerk of each of the other counties interested thereof, and 
continue further proceedings in the premises until the next ‘term 
thereafter; but if they shall be of the opinion that the damages should 
be paid and the prayer of the petition be granted, they shall direct 
such county clerk to notify the county clerk of each of the other 
‘counties interested of the amount of such damages, and shall con- 


n tinue further proceedings to the next term thereafter. 
§ 14. Petition, when rejected. If more freeholders residing 


x along the highway proposed to be located, vacated, or changed, re- 

Fo monstrate against granting the prayer of such petition than those of 

of the same county petition therefor, the board of commissioners of such 

a county shall decide against such petition, and shall direct the county 

i clerk of such county to notify the county clerk of each of the other 

t, counties interested therein of such fact and decision, and continue 
further proceedings in the premises until the ensuing term. 


§ 15. Final determination. At the next term after the re- 
ception of notice of any remonstrance, and the proceedings thereon, 
the county clerks of such counties shall lay the same before their re- 
spective boards of commissioners, who shall determine whether the 
prayer of the petition ought be granted, and shall cause the county 
-clerk of each county interested therein to be notified; and if the boards 
of commissioners of a majority of such counties decide in favor of 
such petition, at the term of such boards when the same is ascer- 
tained, such highway shall be declared located, vacated, or changed, 
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and such supervisors notified thereof as hereinbefore provided; but if 
a majority of such boards decide against such petition, it shall be de- 
clared dismissed whenever it is ascertained, and all damages declared 
assessed shall be paid equally by the counties interested; and if such 
reviewers shall fail to assess any damages, the person asking the same 
shall pay the costs of such review. 


§ 16. Fees for services. Such commissioners appointed to 
examine such highway, and such reviewers, shall receive each two 
dollars for every day they may be necessarily employed, and such 
surveyor, chain-carriers, and markers shall receive such compensa- 
tion as the board of county commissioners, where such petition is 
first filed, shall deem reasonable, to be paid equally by each county 
interested. 


§ 17. Road recorded in each county. Whenever a high- 
way is located, vacated, or changed, the order therefor shall be en- 
tered of record in the order-book of the board of commissioners of 
each county interested, in which county such highway, or change 
thereof, shall be particularly described by course and distance. 


OF. THE LOCATION, VACATION, AND CHANGE OF HIGHWAYS NOT ON SEC- 
TION OR QUARTER-SECTION LINES. 


§ 18. Petition and notice. Whenever twelve frecholders of 
the county, six of whom shall reside in the immediate neighborhood, 
shall petition the board of county commissioners for the location, 
vacation, or change of any public highway, other than on section or 
quarter-section lines, such board, if they shall be satisfied that notice 
of such application has been given by publication, three weeks suc- 
cessively, in a newspaper published in the county, or by posting up 
notices in three of the most public places in the neighborhood of such 
highway, or change, at least twenty days before the meeting of the 
board at which such petition is to be presented, shall appoint three 
persons to view such highway. 


§ 19. Sheriff notifies viewers. The county clerk of such 
county shall issue a precept to the sheriff thereof, commanding him 
to notify such viewers of the time, place, and object of their meeting, 
and such viewers, at such time and place, after having taken an oath, 
before some officer authorized’ to administer oaths, to faithfully per- 
form their duties, shall proceed to view the highway, or such change; 
and if they shall deem the highway to be located, or the change to 
be made, of public utility, they shall lay out and mark the same on 
the best ground not running through any person’s inclosure or other 
improvement of one year’s standing, without the owner’s consent, 
unless upon examination a good way cannot otherwise be had. 

§ 20. Report and record. Such viewers, or a majority of 


them, shall make a report of their proceedings at the ensuing ses- 
sion of the board of commissioners of the county in which such iad 
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tion, change, or vacation may be made, giving a full description of 
such location, change, or vacation, by metes and bounds, and by its 
course and distance, except that in case of the vacation of a road, or 
any part thereof, such description only as will designate it clearly 
shall be required; and, in such case, copy of the order vacating 
such highway shall be recorded by the proper county clerk of the 
county, and shall cause the supervisors of the road district to be no- 
tified accordingly. : 


§ 21. Opening of road. If no objections be made to suc 
proposed highway, vacation, or change, such board shall cause a 
record thereof to be made, and shall order the same to be opened 
and kept in repair, which order shall be transmitted to the trustees 
of any of the townships in which such location or change is made, 
and shall cause notice thereof to be given to the proper supervisor, 
to work such location or change. 


§ 22. Appointment of reviewers. If any person, through 
whose land such highway or change may pass, shall feel aggrieved 
thereby, such person may, at any time before final action of the 
board thereon, set forth such grievances by way of remonstrance, 
and the said board shall thereupon appoint three disinterested free- 
holders as reviewers, and assign a day and place for them to meet. 


§ 23. Reviewers take oath—reports. Such reviewers, - 
having five days’ notice, to be given by the party remonstrating, shall 
meet at the time and place designated, and take an oath faithfully to 
discharge the duties assigned them, and shall then, or on any other 
day to which a majority may adjourn, prior to the next session of 
said board, proceed to review the proposed highway and assess the 
damages; if any, which such objector may sustain from such high- 
way or change being opened, vacated, or continued through his lands, 
and shall report the same to the ensuing session of such board. 


§ 24. Action on report of majority. Ifa majority of the 
viewers assess and report damages in favor of the objector, and the 
board shall consider the proposed highway, vacation, or change to be 
of sufficient importance to the public, they shall order the costs and 
damages to be paid out of the county treasury; but if a majority re- 
port against the claim for damages, the objector shall pay the costs, 
and when payment of damages is made as herein provided, such high- 
way shall be recorded and ordered to be opened and kept in repair, 
as hereinbefore provided. 


§ 25. Setting aside assessment. If it shall be made to ap- 
pear to the board that the damages assessed are unreasonable, they 
may set aside such assessment and ‘order another review, under the 
same regulations as provided in case of the first review. 


§ 26. Reviewers appointed. If any one or more freehold- 
ers residing in such county, along such proposed highway, vacation, 
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or change, shall object to the same at any time before final action 
thereon, as not being of public utility, others viewers may be ap- 
pointed, who shall proceed, on a day to be by them designated, after 
having taken an oath faithfully to discharge the duties assigned 
them, to examine the proposed highway, and shall make report to 
such board, at their next session, whether or*not, in their opinion, the 
said highway, vacation, or change will be of public utility. 


§ 27. Report of reviewers. If a majority of the viewers 
last named report against the public utility of such highway, the 
same shall not be established, unless the petioners will open and 
maintain the same at their own expense; but if they report favora- 
bly thereto the objector shall pay the costs of the review, and the 
highway shall be recorded and ordered to be opened and kept in re- 
pair; but in no case shall a highway be opened, vacated, or a change 
be made, if a majority of the freeholders residing along such pro- 
posed highway, or along such change, or along the highway proposed 
to be vacated, shall remonstrate against the same. 


§ 28. Payment of damages. No such highway shall be 
opened, worked, or used until the damages assessed therefor shall be 
' paid to the persons entitled thereto, or deposited in the county treas- 
ury for their use, or they shall give their consent thereto in writing, 
filed with the county clerk of such county. 


§ 29. Appeal to district court. Any person aggrieved by 
any decision of any board of commissioners may appeal therefrom to 
the district court of such county, upon his filing a bond, with a surety 
and penalty, to be approved by the register of deeds of such county, 
conditioned for the due prosecution of such appeal, and the payment 
of costs, if costs be adjudged against him; and in case proceedings 


shall be had in more than one county, the county clerk of each county, © 


on being notified of such appeal.by the county clerk of the county in 
which the appeal is taken, shall transmit to the clerk of the court 
to which the appeal is taken, all the proceedings in such county, and 
upon the determination of such appeal such clerk shall notify the 
county clerk of each of the counties interested thereof. 


OF THE SAME UPON SECTION AND QUARTER-SECTION LINES. 


§ 80. Action without survey or view. The board of | 


county commissioners has power to éstablish, change, and vacate 
highways upon section and quarter-section lines, when the initial and 
terminal points and the course of the highway can be clearly de- 
scribed without the appointment of viewers, or the services of a sur- 
veyor; but in all other respects the proceedings therein shall be gov- 
erned by the provisions of the preceding subdivision of, this chapter, 
relating to the establishment, vacation, and change of highways not 
on such lines. 


TT ST eee Fea ee Re me ge Le LG ge Dero ay Bec 
P $ ` 


x r oe y a 
a ate bo a Se um n e 


Pa 


an - 


shew 


tin fa 


aa i h 


5 * ` + a 
m up we ee + 


a?e 


u 
si A 
+ 
v 
+ 
$ 
th 
4 
’ 
Ny 
W, 
t4 
y 
t 


‘| 


mye 
rao ees 


Oe ee 
fe ans 
wool Eee 


-~ o wok 


ge ir” es 


7 


~g 


= = ~ eo 
we HOR ee aL 


Sg hE eee a 
=. ee 


er tt 
p 


t 
a 
a 


~ 


aka ee 


~ 


1% 
eae 
Saar 


a ro t, > 
T AA = 
ss A 


496 POLITICAL CODE. 


MISCELLANEOUS PROVISIONS. 


§ 31. Roads sixty-six feet wide. No road shall be less: 


than sixty-six teet wide; and the order for laying any highway must. 
specify the width thereof. 


§ 32. On county or town lines. Public highways estab- 
lished on the county or township line, shall be opened and repaired 
by the supervisor of the proper road districts on each side thereof, 
and by the joint labor of the hands in each of such districts in each: 
county or township. 


§ 23. Highway running through inclosure. Whenever 
any public highway shall have’ been laid out through any inclosed 
land, the supervisor shall give the occupant of such land, or the 
owner, if a resident of the road district, sixty days’ notice in writing, 
to remove his fence; but such owner or occupant shall not be com- 
pelled to move such fence between the first day of April and the first 
day of November; and if such fence is not removed pursuant to such. 
notice, such supervisor shall cause the same to be done. 


§ 34. Credit when no damages. If the owner or occupant ` 
shall not have been allowed damages for the laying out of such high-. 
way upon his land, the supervisor shall give the person removing 
such fence credit on his highway tax for any amount that the super- 


visor shall deem just, subject to the approval of the county commis- 
sioners. 


§ 35. Six years’ non-use vacates. Every public highway 
already laid out, or which may hereatter be laid out, and which shall 
not be opened and used within six years from the time of its being 
laid out, shall cease to be a highway for any purpose whatever; but if 
any distinct part thereof shall have been opened and used within six 
years, such part shall not be affected by the provisions of this section, 
nor shall this section be applied to streets and alleys in any town: 
provided, however, that the board of county commissioners shall de- 
cide that public necessity does not require such road kept open, which 
decision shall be recorded by the clerk of the court, whereupon said 
vacated highway shall vest in the rightful owner, who may have the 


title thereof, according to law, of the property on each side of said 
highway. 


§ 36. Settlers freeholders. In all applications for the loca- 
tion, change, or vacation of any public highway, actual settlers upon 
any public lands in any county in this territory shall have and possess 
all rights in this act granted to freeholders. 


§ 37. Twenty years’ use. All public highways which have 
been or may hereafter be used as such, for twenty years or more, shall 
be deemed public highways. 
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§ 38. Viewers disinterested. No person owning lands, or 
who is related by consanguinity to any person owning lands, along 
any proposed highway or change, shall be competent to act as com- 
missioner, viewer, or reviewer thereof. 


§ 39. Pay of viewers. Viewers and reviewers appointed 
under this act shall receive two dollars for every day they shall be 
necessarily employed as such. 


§ 40. Benefits considered. The benefits to accrue to any 
owner, occupant, or claimant of lands by reason of opening any high- 
way, are to be considered by the commissioners, or the viewers, in the 
determination and award of damages for the same. 


$ 41. Private roads. Any pérson may have a private road 
laid out, changed, or vacated, upon presenting a petition to the board 
of commissioners of the county in which such petitioner resides, un- 
der regulations hereinbefore provided, for roads running through one 
county only: provided, that such board may order such private road 
to be laid out, changed, or vacated, without any view, if there be no 
remonstrance against such petition; and the petitioner shall open 
and keep in repair ‘such road at his own expense. ` 


§ 42. Public lands—damages. When any person shall ac- 
quire the title to government lands over which any road has been or 
may hereafter be duly laid out, subsequent to the laying out of such 
road, the person so acquiring such title shall, within three months 
after receipt of his patent therefor, assert his claim for damages in 
the manner hereinbefore provided in case of locating highways, and 
such road shall remain and be a publie highway, but his damages, if 
any, shall be paid; and in case of a failure for that length of time to 
assert his claim for damages, as aforesaid, he shall thereafter be de- 
barred from asserting such claim. 


§ 43. Occupying claimants. All public land in this terri- 
tory, settled upon and occupied by settlers thereon, shall be subject 
to all the provisions of this act so far as the rights and liberties of 
such settlers are concerried. 


§ 44. Line roads—one-half of each. When a public high- 
way is laid out and located upon the line dividing the land of two 
individuals, one-half of the same must be taken, if practicable, from 
the land of each. 


§ 45. Bond for costs. In all cases the person or persons 
remonstrating against the establishment, change, or vacation of a 
public highway, or who may petition for damages occasioned thereby, 
must give to the board of county commissioners a bond, with approved 
security, for the payment of all costs occasioned by such remonstrance 
or petition for damages in case the highway be established, or no 
damages be allowed. . 
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$ 46. Timber along highway. On all public highways of 
not less than sixty-six feet in width, the owners, occupants, or claim- 
ants of adjoining lands may use and occupy one rod in width of such 
highway adjoining such lands, for the purpose of cultivating the 
growth of timber and trees thereon: provided, that the same be kept 
continuously in good order, and under full timber and tree cultiva- 
tion. 


Time and manner of making fire guards. See Appendix, ¢. 29, #8 47a. 


§ 47. Hedge protection. Any person cultivating a hedge 
upon his land, adjoining a public highway, and desiring to fence the 
same, may place such fence seven feet over and upon such highway: 
provided, that it do not obstruct the public travel. 

.. Time and manner of making fire guards. See Appendix, c. 29, *$§ 47a47d. 


Right of way to telegraph and telephone companies. See Political Code, 
c. 23, pt. 2, *§ 101. 


OF BRIDGES. 


§ 48. Bridges part of highway. Bridges erected or main- 
tained by the public, constitute a part of the public highway. 


DUTIES OF PERSONS USING PUBLIC HIGHWAY. 


§ 49. Vehicles turn to right. Whenever any persons shall 
meet each other on any bridge or road, traveling with carriages, wag- 
ons, sleds, sleighs, or other vehicles, each shall pass to the right of 
the middle of the traveled part of such bridge or road, so that the re- 
spective carriages, or other vehicles aforesaid, may pass each other 
without interference. 


§ 50. Penaity— damages. Every person offending against 
the provisions of the preceding section shall, for each offense, forfeit 
a sum not exceeding twenty dollars, and shall also be liable to the 
party injured for all damages sustained by reason of such offense. 


§ 51. Drunken drivers. No person owning or having the 
direction or control of any coach or other vehicle, running or travel- 
ing upon any road in this territory, for the conveyance of«passen- 
gers, shall employ, or continue in employment, any person to drive 
such coach or other vehicle who is addicted to drunkenness, or to the 
excessive use of intoxicating liquors; and if any such person shall vio- 
late the provisions of this section he shall forfeit a sum not less than 
ten and not exceeding titty dollars, and shall be liable for all dam- 
ages sustained. 


§ 52. Hitching passenger teams. It shall not be lawful 
for the driver of any carriage or other vehicle used for the convey- 
ance of passengers to leave the horses attached thereto, while any 
passenger remains in or upon the same, without making such horses 
fast with a sufficient halter, rope, or chain, or without some suitable 
person to take the charge or guidance of them, so as to prevent their 
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running; and if any such driver shall violate the provisions of this 
section, he, and his employer or employers, jointly and severally, 
shall forfeit a sum not exceeding twenty dollars; but no prosecution 
shall be commenced therefor after the expiration of three months 
from the time of committing the offense. 


§ 53. Passenger conveyance liable. The owners of every 
carriage, or other vehicle, running or traveling upon any road or 
public highway, for the conveyance of. passengers for hire, shall be 
liable, jointly and severally, to the party injured, in all cases, for all 
damages done by any person in the employment of such owners as a 
driver, while driving such carriage, to any person, or to the property 
of any person, whether the act occasioning such injury or damage 
be willful, negligent, or otherwise, in the same manner as such driver 
would be liable. 

OF FERRIES. 


§ 54. Unlawful without lease, or in two miles of other. 
It shall be unlawful for any person to establish, maintain, or run, 
upon any waters within this territory, any ferry upon which to con- 
vey, carry, or transport any persons or property, for hire or reward, 
without first having obtained a license therefor, as hereinafter pro- 
vided; and where but one bank or shore is in this territory, the board 
of commissioners for the proper county have the same authority, and 
this law applies with like effect, as if the entire stream were within 
this territory, so far as the banks and waters actually within it are 
concerned. And when any ferry lease has been granted, no other 
lease shall be granted within a distance of two miles thereof, across 
the same stream. Any person violating any of the provisions of this 
section, shall, for each offense, forfeit and pay to the proper county 
not less than five dollars, nor more than one hundred dollars, with 
costs, to be recovered in an action in the name of the territory. 


§ 55. County board leases—terms. The board of county 
commissioners of the county to whom application shall be made for 
a ferry, in the manner hereinafter provided, are hereby authorized, 
and it shall be their duty, to grant a lease of such ferry, for a term 
not exceeding fifteen years, to such person or persons who shall bid 
and secure the payment of the highest amount of rent for the same, 
such lease to be executed by the said board of county commissioners 
as lessors, and such highest bidder or bidders as lessees; and the 
county commissioners of any county in this territory that have leased 
to any person or persons the ferry across any stream or streams in 
this territory, shall be empowered to extend to such person or persons 
the lease so granted to any person or persons putting in a steam 
ferry, at the same rate as previously paid: provided, that such ex- 
tended time shall not exceed fifteen years from the time of the grant- 
ing of the first lease, and that when, in the opinion of the county 
commissioners of the county wherein such lease is granted, the rates 
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fixed by law for crossing such ferry be too high; they shall have the- 
right to fix the rates as in their judgment may seem just. 


§ 56. Rates on Missouri, Sioux, Dakota, and Vermil-. 
lion. The rates for crossing the Missouri river on ferries shall not 
exceed the following, to-wit: 

For two horses, mules, or oxen, and wagon, with or without load,. 
one dollar. 

For each additional pair of horses, mules, or oxen, thirty cents. 

For each two horses or mules, and buggy, seventy-five cents. 

For each one horse or mule, with buggy and driver, fifty cents. 

For each lead horse or mule, twenty-five cents. 

For loose cattle, per head, fifteen cents. - 

For sheep and swine, per head, ten cents. 

For each one hundred pounds of freight or merchandise, unloaded, 
ten cents. =. 

For each thousand feet of lumber, unloaded, one dollar, - 

The rates for ferriage across the Big Sioux river, the Vermillion 
river, and the Dakota river, shall not exceed the following, to-wit: 

For foot passengers, each, ten cents. 

For each horse or mule, with or without a rider, ten cents. 

For each head of loose cattle, five cents. 

For two horses or mules, or cattle team, loaded or with load, with 
driver, twenty-five cents. 

For each horse or mule, or ox, over two, attached to a team, five 
cents. 

For a single horse or mule to a buggy, fifteen cents. 

For each head of sheep or swine, five cents. 

All freight not attached to teams, five cents per one hundred 
pounds. 

All lumber in pile, fifty cents per thousand feet. 

Said ferryman is required to keep a schedule of his legal rates 
posted up in a convenient place at or near said ferry, in easy view of 


the passing public. 


§ 57. Ferries in unorganized counties. The secretary 
of the territory is hereby authorized, when application is made to 
him, to grant a lease of any ferry in any unorganized county or coun- 
ties, or in any other unorganized county, within and under the juris- 
diction of the territory, for the like period, and under the provisions 
of this chapter in every respect which are applicable thereto. The 
money received therefor shall be by him paid into the territorial treas- 
ury: provided, that ail licenses granted by the secretary under this 
section shall terminate upon the organization of the county in which 
the same or any part thereof lies, and it shall thereafter be subject 
to the general law, as herein provided. 


§ 58. Safety of ferries. Every person obtaining a lease to 
keep a ferry as aforesaid, shall provide and keep in good repair a 
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good and sufficient boat for the safe conveyance of persons or prop- 
erty, and when the river or creek over which the ferry is kept is pass- 
able, shall, with a. sufficient number of hands to work and manage 
the boot, from sunrise to sunset, and with reasonable care and prompt- 
ness, convey across said ferry all persons and property presented for 
transportation across the same. And if any lessee, as aforesaid, 
shall fail or neglect to perform all or any of the duties enjoined upon 
him by this act, or shall demand or receive a higher rate of ferriage 
than shall be allowed by the preceding section of this act, the lessee 
so offending shall for each offense forfeit and pay the sum of ten dol- 
lars, to be recovered in the name of the territory of Dakota, before 
-any justice of the peace of the proper county. 


$ 59. Penalty for unlawful ferry. If any person shall 
keep a ferry in any of the organized counties of this territory, without 
a lease first obtained from the board of county commissioners as 
aforesaid, the owner or person so offending shall forfeit and pay a 
sum of not less than fifty dollars, and not exceeding five hundred dol- 
- lars, for each year or fractional part of a year such person shall keep 

such ferry, to be recovered in a civil action in the name of the terri- 
tory of Dakota. 


§ 60. Money to school fund. All moneys which may be 
received by the board of county commissioners, upon leases granted 
for ferries as aforesaid, and all forfeitures collected for violations of 
the provisions of this chapter, shall, within thirty days after the re- 
ceipt thereof, be paid to the county treasurer, for the use of the pub- 
lic schools of the county, and the same shall be apportioned among 
the several districts of the county in like manner as other school funds 
are now by law apportioned. 


§ 61. Temporary ferries. Nothing in this chapter shall pre- 
vent any person from ferrying persons and property across any small 
stream in time of high water, when, in the opinion of the board, 
such stream is too small to justify a regular ferry. 


§ 62. Forfeiture for not maintaining. Any and all per- 
sons who have heretofore received either permit, lease, grant, or 
charter in any form, either from the legislative assembly, or any 
tribunal or board, for the keeping of a ferry or ferries of any kind, 
who shall neglect or fail, during the period of one month, at any one 
time after the passage of this or any prior act, to keep his or their 
respective ferry or ferries in operation, for the safe transportation of 
persons and property over the same according to law, shall forfeit all 
the ferry rights, franchises, and privileges, and all right, title, or 
claim to the same, granted by or under this law, or any former act, 
as aforesaid; and upon due proof, made before the board of county 
commissioners of the proper county, of such failure or neglect, as 
aforesaid, the said board are empowered and authorized to declare 
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such forfeiture absolute, and thereupon and thereafter all the rights, . 
franchises, and privileges granted by or under this law, as aforesaid, 
shall cease and be of no force or effect in law or equity. 


OF ROAD SUPERVISORS. 


§ 68. Road districts—supervisors. At the annual meet- . 
ing of the county commissioners, in January of each year, or as soon 
thereafter as practicable, it shall be the duty of the board of county 
commissioners of each of the organized counties of this territory to 
apportion their respective counties into one or more road-districts, 
where such county is not at present formed into townships, and shall 


“appoint for each district a road supervisor, who shall hold his office 


until the first of January succeeding his appointment, and shall take - 
an oath to faithfully discharge his duties as such road supervisor. 


§ 64. Vacancies. The board of county commissioners of each 
county shall haye power to fill all vacancies, and shall fill all vacan- 


. | : $ 
cies that may occur for any reason in the office of road supervisor. 


§ 65. Supervisor’s duties. The road supervisor of each 
road district, or township, shall obtain the names and make out a 
list of all male persons between the ages of twenty-one and fifty 
years, residing within each road district, which list shall be completed 
on or before the first day of March in each year, and in case any 
person, as aforesaid, shall locate in any road district after the first . 
day of March, the supervisor shall enroll his name, and he shall be 
liable to labor on the road at the same time and in the manner that 
those originally enrolled are liable to labor; but any person who has 
labored that year in any road district, and has a certificate thereof, 
shall be credited with the labor as performed, in the same manner as 
though the labor had been performed in the district in which he 
resides. 


§ 66. Road poll-tax. Every male person between the ages of 
twenty-one and fifty years shall be subject to a poll-tax of one dollar 
and fifty cents, which must be paid in money, or by one day’s labor, 
in each year, on the public highway within his road district, at the 
time and place directed by the road supervisor. 


§ 67. Supervisors to give notice. The road supervisors 
must, between the first days of April and December of each year, 
give at least twenty-four hours’ notice to all persons subject to road 
labor, as aforesaid, to perform the work necessary on the public high- 
ways within their respective districts, and such notice shall specify 
the time when and place where they are to appear for that purpose. - 

1. Penalty for neglect to pay tax. Every person subject to labor on 
the public highways, who has been duly notified to work thereon as hereinbe- 
fore provided, who shall not commute or pay the sum of one dollar and 
fifty cents, as provided by section sixty-six of chapter twenty-nine of the Po- - 
litical Code, and who shall refuse or neglect, without good cause, to appear as 
above provided, shall for every day’s refusal pay the sum of one dollar. 
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2; Supervisor to make complaint. Every supervisor of highways may, 
within six days after any person shall become liable for the payment of any 
sum of money under the provisions of this act, unless a satisfactory excuse be 
rendered to him by the person so liable, make a complaint in writing and òn 
oath to some justice of the peace of the county, stating the default, neglect, 
refusal, or other cause by reason of which such person became so liable, 
which complaint shall be in the name of the territory of Dakota as plaintiff, 
and the party liable for such tax as defendant, and no fees of officers, costs, 
or expenses in court in enforcing the provisions of this chapter shall be paid 
by or be a charge upon the territory or county, but shall be collected from 
the defendant. 

3. Duty of justice. The justice of the peace to whom. such eomplaint 
shall be made shall forthwith issue a summons directed to the defendant in 
the form provided in the Justice’s Code, in a summons for relief, returnable 
in not less than two nor more than six days; and it shall be the duty of anf 
sheriff or constable to whom it is delivered to forthwith serve the same. 

4. Proceedings to collect tax. On the return-day of such summons, 
or within such reasonable time thereafter as the justice shall allow, if no suffi- 
cient cause be shown to the contrary, the justice shall render a judgment in 
favor of the territory of Dakota against such person for the sum for which 
such person shall have become liable to pay on account of the default, neg- 
lect, or other delinquency mentioned in the complaint, and for the delinquent 
tax, With the cost of the prosecution, and shall forthwith issue an execution 
under his hand, directed to the sheriff or any constable of the county, as pro- 
vided in the Justice’s Code, and returnable at the time prescribed therein, 
commanding him to levy the amount of such judgment, including the costs of 
the proceedings, of the goods and chattels of such defendant. and nothing 
shall be exempt from such execution except the absolute exemptions. 

5. Same. The sheriff or constable to whom such execution shall be de- 
livered shall forthwith proceed to execute the same, and he shall pay the mon- 
eys collected thereon to the justice of the peace who issued the execution, who 
shall pay the same to the supervisor who entered the complaint, to be by him 
expended in improving the roads and bridges in his district. 

6. Supervisor shall not excuse payment. The acceptance by a super- 
visor of an excuse for a refusal or neglect shall not in any case exempt the 
person excused from paying for or working the tax for which he shall have 
become liable during the year. 


(As amended, Sess. Laws 1881, e. 124.) 


§ 68. Road tax worked—where. Any road tax levied by 
the board of county commissioners, in addition to the poll tax, may 
be worked out in the road district in which such person resides, when 
it is a personal tax, or a tax on personal property; or in the road 
district where the real property is situate on which the tax is levied, 
at the rate, in all cases, of one dollar and fifty cents per day. 


§ 69. Work certified for tax. The road supervisors must 
obtain a list of all the road tax assessed on each individual, and a 
certificate by the.supervisor for the amount worked out must be taken 
by the treasurer or collector of the county in payment to that amount 
of said tax. 


§ 70. Board, how to expend tax. The board of county 
commissioners must order the expenditure of all road tax paid into the 
county treasury in the improvement of the highways, paying the road 
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supervisors, purchasing implements, and repairing bridges in each 
road district, under such regulations as they may deem most expe- 
dient for the public interest, and for this purpose shall order the pay- 
ment of such sum by the treasurer to the parties performing such 
labor upon the certificate of the road supervisor: provided, that such 
funds shall be expended in the road district in which the person re- 
sides, when it is a personal tax, or a tax on personal property, and 
where the real estate is situate, where it is a tax on real estate. 


§ 71. Obstructions in highway. Itshall be the duty of any 
road supervisor having personal knowledge of, or in being notified in 
writing of, any obstruction in the highway or public street in his dis- 
trict, to immediately remove, or caused to be removed, any such ob- 
struction. 


§ 72. Penalty for obstructing. If any person or persons 
shall willfully, carelessly, or negligently obstruct or injure any public 
highway, public street, or bridge, it shall be the duty of the road 
supervisor of the district in which such obstruction is placed, or in- 
jury done, to enter complaint in behalf of the people against the per- 
son or persons so offending before a justice of the peace of the county ; 
and, on conviction thereof, the fine so collected shall be immediately 
paid over to the treasurer of the county for the benefit of the common 
schools. 


§ 73. Supervisor’s ‘report. On or before the first Monday 
of January of each year, the several road supervisors shall each make 
a report to the board of county commissioners of his doings as such 
during the preceding year, the amount of labor performed, the num- 
ber of days’ labor necessarily performed by himself in the discharge 
of his duties; and the connty commissioners shall thereupon cause 
a warrant on the county treasury to be drawn in favor of such super- 
visor- for such services, at one dollar and a half per day, payable 
from the common road fund belonging to said district in the county 
treasury. 


§ 74. Refusal to serve—penalty. Every person who shall 
be elected or appointed a road supervisor, according to the provisions 
of this chapter, and shall fail, refuse, or neglect to qualify as such 
road supervisor for thirty days, after having been duly notified of his 
election or appointment, by the county clerk, shall forfeit the sum of 
ten dollars, to be collected upon a complaint made by any citizen 
before a justice of the peace of the county, together with all the costs of 
the prosecution, which forfeitures shall go into the common road fund 
of the district in which he resides. 


Tatt jrs tr g oes = a “ o Ta > rote ~oo emam > r r ae hae 
* > 


MILITIA. ” 505 


CHAPTER XXX. ` 
THE MILITIA. 


$ 1. Who compose the militia. All able-bodied male cit- 
izens, residents of this territory, being eighteen years of age and un- 
der the age of forty-five years, excepting persons exempt by law, shall 
be enrolled in the militia, and perform military duty in such man- 
ner, not incompatible with the constitution and laws of the United 
States, as hereinafter prescribed. 


§ 2. Territory—one division—command. The territory 
shall constitute but one division, and shall be under the command 
of one brigadier general and colonels, as the commander in chief 
may see proper, according to the census returns taken from time to 
time under the authority of law. 


§ 3. Governor, commander in chief — officers ap- 


pointed. The governor of the. territory shall be commander in’ 


chief, and shall have power to appoint the brigadier general, colonels, 
majors, and all the commissioned officers necessary for the several 
regiments and companies, and the captains of the several companies 
shall have power to appoint all non-commissioned officers of their re- 
spective companies. 


§ 4. Sheriff make list of persons. It shall be the duty 
of the sheriff of each of the counties of this territory, when taking 
the census of their respective counties, to make out a list containipg 
the names of all the persons in their respective counties liable to per- 
form military duty, and file a copy of such iist with the register of 
deeds of the county, to be by him kept as matter of reference, and 
also to transmit to the secretary of the territory a copy, to be by him 
kept as a matter of reference in his office, which copies shall be filed 
in the offices of the persons aforementioned on or before the first day 
of January in each year. 


§ 5. List—when taken. The sheriff shall take a list of the 


persons liable to perform military duty at the time of making the 
assessment. 


§ 6. When and, how militia liable to duty—rules. 
The militia thus enrolled shall be subject to perform no active mili- 
tary duty, save and except in case of war, invasion, or to prevent in- 
vasion, riot, or insurrection. In such case, the commander in chief 
is hereby authorized to order out, from time to time, for actual serv- 
1ce, aS many of the militia thus enrolled as necessity may require, 


and to provide for their organization in the manner hereinafter pre- | 


scribed for the organization of volunteer militia: provided, that in all 
such cases the enrolled volunteer militia shall first be ordered into 
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service. The militia, while in active service, shall be governed by 

the military law of the territory, and the rules and articles of war of’ 
the United States; and when any troops are in the field for the pur- 

poses aforesaid in this section, the senior ranking officer of the troops 

present shall take command: provided, that no person shall be eli- 

gible to a command in the militia of this territory, except citizens of 

the United States, or persons having declared their intention to be- 

come such. 


§ 7. Volunteer militia. The active militia of this territory 


- shall be composed of volunteer companies, raised by order of the 


commander in chief within the limits of this territory. The volun- 
teer militia shall, in all cases of war, invasion, riot, or insurrection, 
be the first military force ordered into the field. 


§ 8. How composed. Volunteer companies shall consist of 
men between the ages of eighteen and forty-five: provided, no minor 
shall be enrolled as a member of such volunteer company without 
the consent of his parent or guardian. 


§ 9. Companies, battalions, and regiments formed— 
drill. Whenever, according to the provisions of this act, forty men 
shall be enrolled as members of a volunteer company of artillery, 
infantry, light infantry, or rifle, or whenever thirty men shall be 
enrolled as members of a volunteer company of cavalry, such compa- 
nies shall be officered by the commander in chief, as provided for in 
the third section of this chapter. No company shall be increased to 
more than one hundred members; and whenever a company becomes 
reduced to less than twenty members, it may be attached to another 
company, or disbanded, by order of the commander in chief:: pro- 
vided, that whenever twenty men shall be enrolled as members of a 
light artillery company, they may proceed as provided in section 
three. When two such light artillery companies are organized in 
any brigade, they may be formed into a battalion, under the com- 
mand of a major, and such subordinate officers as the commander 
in chief shall direct; and whenever three such companies of light 
artillery are organized in any brigade, they may be formed into a 
battalion, under the command of a lieutenant colonel and major, 
with such subordinate officers as the commander in chief may direct; 
and whenever five such light artillery companies exist in any one 
brigade, they may, by order of the commander in chief, be formed 
and organized into a regiment, with a full complement of regimental 
officers. All such companies, battalions, and regiments of light artil- 
lery, when organized, shall be armed and drilled, as near as practi- 
cable, in accordance with the system of the United States army for 
like organization. 


§ 10. Companies numbered—rank. The several volun- 
teer companies of cavalry, artillery, infantry, light infantry, and rifle- 


MILITIA. -< BOW. 


men in this territory shall be numbered by the proper commandant 
of the brigade, and a record made of such number in his office, and 
in the adjutant general’s offi¢e, and, when they exist in sufficient 
numbers, and are conveniently located for the purpose, shall be or- 
ganized into battallions and regiments, and officered as provided in 
section three of this act. And in all cases of the same description of 
arms, and the oldest organized uniform company, those first commis- 
sioned shall be first and senior in rank, the next uniform company 
commissioned, second in rank; and so on to the junior organized and 
commissioned company, dating from the first commissions issued to 
the officers of the cornpany. 


§ 11. Return by commandants—contents. Every com- 
mandant of any volunteer independent company shall make a return 
of all non-commissioned officers, musicians, and privates under his 
command, belonging to his company, and all the arms and accouter- 
ments belonging thereto, to the commandant of his regiment, squad- 
ron, or battalion; but if his company does not form a part of any 
regiment, squadron, or battalion, then he shall make return to the 
commandant of_his brigade; but in either case shall make his re- 
turn on or before the first day of October in each year; and the com- 
mandants of each and every regiment, squadron, or battalion shall 
make return to the commandant of brigade on or before the first day 
of November annually; and the commandant of brigade shall return 
to the commander in chief, on or before the first day of December in 
each year. All commandants named in this act shall make return 
of all commissioned and staff officers, non-commissioned staff officers, 
all members of volunteer or independent companies, all arms and 
accouterments belonging to or in possession of their commandants, 
and all such returns shall be preserved by the adjutant general, in a 
book of records in his office; and an abstract thereof, showing the 
number of uniform volunteer militia, or active military of the terri- 
tory, shall be by him forwarded to the war department at Washington 
City. 


§ 12. Term of service. Every non-commissioned officer and 
soldier of any volunteer company shall be held to duty therein for 
two years, unless some absolute disability shall occur after forming 
such company, or shall be discharged by the proper officer; and every 
such person, after the expiration of said term, and every commissioned 
officer, after serving a similar term, in conformity with the provisions 
of this act, shall be entitled to a certificate of such service; and such 
certificate shall be given to all such persons under the rank of briga- 
dier general, by general of brigade, and if there be no brigadier, by 
officers of any brigade in command; and the holders of such certifi- 
cates shall be exempt from military duty in time of peace: provided, 
that if any officer or person shall knowingly grant, issue, or use 
any illegal certificate under the provisions of this act, such officer 
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or person shall be deemed guilty of misdemeanor, and subject to pay 
a penalty in amount not less than five nor more than fifty dollars for 
each offense, to be collected before any court having competent juris- 
diction, and when collected, to be paid into the military fund in the 
county where the offense was committed. 


a 


§ 13. Companies, constitution, and by-laws. Each 
volunteer company, organized under the provisions of this act, may 
adopt such constitution and by-laws as a majority of such company 
may approve, which shall be binding on all who sign the same; and 
when any fines are assessed, by reason of any infraction of such 
constitution and by-laws, such company may have process before any 
competent court of jurisdiction, in the name of the United States, for 
the use of such company, and prosecute to final judgment and exe- 
cution all such fines and penalties provided for by such constitution 
or by-laws: provided, that said constitution and by-laws are not in- 
consistent with the provisions of this chapter, or the constitution of 
the United States, or the act organizing the territory of Dakota: pro- 


vided, also, that in no case will the territory pay any costs of such 
prosecution. 


§ 14. Military commissions. All the military commissions 
issued, except the quartermaster general, adjutant general, paymas- 
ter general, and aid-de-camp to the commander in chief, shall expire 
in two years from the date thereof: provided, that any officer holding 
a commission under the provisions of this chapter, who may be reap- 
pointed to the same office, shall retain the same rank as he was enti- 
tled to under his former commission: provided, also, that nothing in 
this chapter shall be so construed as to disqualify any staff officer or 
any officer of the line from holding a commission after he may have 
arrived at the age of forty-five years: and further provided, that every, 
officer who shall remove out of the bounds of his command, or who 
shall be absent from his command without leave of the commanding 
officer of his brigade, shall be considered as having vacated his office, 
and a new appointment shall be made without delay to fill the va- 
eancy so created: provided, that nothing in this act shall be so con- 
strued or understood as to prevent any appointed officer from being 
removed from his office whenever, in the opinion of the officer ap- 
pointing him, he shall deem it advisable to remove him. 


§ 15. Annual muster. There shall be held, once in wah 
year, a brigade muster and encampment of all the volunteer militia 
in the territory, commencing at ten o’clock a. m., and continuing not 
more than four nor less than two days. Said muster and encamp- 
ment shall be held at the most suitable place to be selected by the 
commandant of brigade, and the officers and soldiers forming such en- 
campment shall be drilled in accordance with the requirements of 
the rules and usages of the United States army; and the command- 


_ ant of the brigade shall give thirty days’ public notice of the time and 
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place of such muster, which shall be held in the month of J uly, Au- 
gust, or September. , 


§ 16. What entitles officer to command. All officers 
appointed according to the provisions of this chapter shall be entitled 
to a certificate from the officer making such appointment, which cer-- 
tificate, and taking the necessary oath, shall entitle such officer to 


command, and to perform such other duties as may pertain to the- . 


office to which he is appointed, until the commission can be procured ; 
and in all cases, the officers giving such certificate shall administer 
to such officer the necessary oath of office,and indorse the same upon 
the back of his certificate, with the day and date on which such oath 
was administered: provided, also, that every staff officer who may be 
appointed shall also be entitled to a certificate in like manner 


§ 17. Resignations. For good cause shown, the commander 
in chief may accept the resignation of brigadier generals, and the 
brigadier general may accept the resignation of colonels, or the eom- 
mandants of regiments, lieutenant colonels, majors, captains, and 
lieutenants; and for good cause shown, the commandant of any reg- 
iment, squadron, or battalion shall accept the resignation of any reg- 
imental, squadron, or battalion staff officer: provided, also, that the 
brigadier general may accept the resignation of his staff officers; and 
in all cases when a resignation is accepted, the cause of such resig- 
nation shall be indorsed by the officer accepting the same on the back 
of the commission so resigned; but the command of such officer shall 
not cease until the officer accepting such resignation shall have indorsed 
his acceptance. 


§ 18. Staff officers appointed. To each brigade there shall 
be one brigade major,—to serve as brigade inspector,—two aids-de- 
camp, one brigade quartermaster, one brigade engineer, one brigade 
judge advocate, one brigade surgeon, and one brigade chaplain, which 
brigade staff shall be appointed by the commander in chief. To 
each regiment or battalion of artillery, rifle, light infantry, or in- 
fantry, there may be one chaplain, one adjutant, one quartermaster, 
one surgeon, one surgeon’s mate, one sergeant major, one quarter- 
master sergeant, one drum major, and one fife major, to be appointed 
by the commandant of such regiment or battalion. To each regi- 
ment or battalion of cavalry there shall be one adjutant, one quarter- 
master, one paymaster, one surgeon, one surgeon’s mate, one quar- 
termaster sergeant, one sergeant major, and two regimental or 
squadron buglers, which shall be appointed by the commandant of 
such regiment or squadron. 


§ 19. Staff officer’s rank. The staff officers herein enumer- 
ated shaji rank as follows, namely: The quartermaster general and 
adjutant general as brigadier generals; the paymaster general, engi- 
neer in chief, judge advocate general, and aids-de-camp to the com- 
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mander in chief, as colonels; the aids-de-camp to brigadier generals, 
‘chaplains, and surgeons, as captains; company ensign, adjutants, 
‘quartermasters, paymasters, surgeon’s mates of regiments, battalions, 
and squadrons, as lieutenants; and all the other regimental or 
squadron staff, as non-commissioned officers. 


§ 20. Officer’s uniform. The uniform of the respective off- 
cers herein mentioned shall be the same as the uniform of the officers 
in the United States army. 


§ 21. Ofcompany musters. Each company shall muster as 
often as twice in each year, independent of the general muster. 


§ 22. Officer to take oath. Each officer, before he enters 
upon the discharge of his duty, shall take and subscribe an oath 
to support the constitution of the United States, the provisions of 
this chapter, and the act organizing the territory of Dakota, and 
to faithfully and impartially discharge his duty to the best of his 
ability. 

§ 23. Officers and privates tried—how. Officers and 
privates shall be tried for misdemeanors and offenses in the same 
manner as provided in the army regulations of the United States. 


CHAPTER XXXI. 
MINES AND MINING 


LOCATION AND SIZE OF LODES AND MINING CLAIMS. 


§ 1. Length of lode. The length of any lode-claim hereafter 
located within this territory may equal, but shall not exceed, fifteen 
hundred feet along the vein or lode. 


§ 2. Width of lode. The width of lode-claims shall be one 
hundred and fifty feet on each side of the center of the vein or crev- 
ice: prorided, that any county may, at any general election, deter- 
mine upon a greater width, not exceeding three hundred feet on each 
side of the center of the vein or lode, by a majority of the legal votes 
cast at said election, and any county, by such vote at such election, 
may determine upon a less width than above specified: provided, that 
not less than twenty-five feet on each side of the vein or lode shall be 
prohibited. 

§ 3. Discoverer to record his claim. That the discoverer 
of a lode shall, within sixty days from the date of discovery, record 
his claim in the office of the register of deeds of the county in which 


such lode is situated, by a location of certificate, which shall con- 
tain : 
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The name of the lode. 

The name of the locator or locators. 

The date of location. 

The number of feet in length claimed on each side of the dis- 
ery shaft. 
‘ The number of feet in width claimed on each side of the vein 
ode. 

The general course of the lode, as near as may be. 
(As amended, Sess. Laws 1881, c. 96, §§ 1 and 2.) 


$ 4. When certificate void. Any location certificate of a 
lode claim which shall nòt contain the name of the lode, the name of 
the locator, the date of location, the number of lineal feet claimed on 
each side of the discovery shaft, the number of feet in width claimed, 
the general course of the lode, and such description as shall identify 
the claim with reasonable certainty, shall be void. 


§ 5. Manner of locating claim. Before filing such loca- 
tion certificate the discoverer shall locate his claim by first sinking a 
discovery shaft thereon sufficient to show a well-defined mineral vein 
or lode; second, by posting at the point of discovery, on the surface, 
a plain sign or notice containing the name of the lode, the name of 
the locator or locators, and the date of discovery, the number of feet 
claimed in length on either side of the discovery, and the number of 
feet in width claimed on each side of the lode; third, by marking the 
surface boundaries of the claim. (As amended, Sess. Laws 1881, c. 
96, $ 8.) 

§ 6. Marking boundaries. Such surface boundaries shall 
be marked by eight (8) substantial posts, hewed or blazed on the side 
or sides facing the claim, and plainly marked with the name of the 
lode, and the corner, end, or side of the claim that they respectively 
represent, and sunk in the ground, to-wit, one at each corner, and 
one at the center of each side line, and one at each end of the lode. 
When it is impracticable, on account of rock or precipitous ground, 
to sink such posts, they may be placed in a monument of stone. 
(As amended, Sess. Laws 1881, c. 96, § 4.) 


$ 7. Requisite of location. Any open cut, cross cut, or tun- 
nel, at a depth sufficient to disclose the mineral vein or lode, or an 
adit of at least ten (10) feet in along the lode, from the point where 
the lode may be in any manner discovered, shall be equivalent to a 
discovery shaft. 


§ 8. Time discoverer has to perform labor. The dis- 
coverer shall have sixty days from the time of uncovering or disclos- 
ing a lode to sink a discovery shaft thereon. (As amended, Sess. 
Laws 1881, c. 96, § 4.) 


§ 9. Certificate construed: to contain. The location or 
-location certificate of any lode claim shall be construed to include all 
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surface ground within the surface lines thereof, and all lodes and’ 
ledges throughout their entire depth, the top or apex of which lie in- 
side of such lines extended vertically, with such parts of all lodes or 
ledges as continue, by dip beyond the side lines of the claim, but 
shall not include any portion of such lodes or ledges beyond the end 
lines of the claim or the end lines continued, whether by dip or other- 
wise, or beyond the side lines in any other manner than by the dip 
of the lode. 


§ 10. Claim not beyond exterior lines. If the top or 
apex of the lode in its longitudinal course extends beyond the exterior 
lines of the claim at any point on the surface, or as extended verti-- 
cally downward, such lode may not be followed in its longitudinal 
course beyond the point where it is intersected by the exterior. = 


§ 11. Claims subject to right of way. All mining ciaims. 


. now located, or which may be hereafter located, shall be subject to the 


right of way of any ditch or flume for mining purposes, or of any 
tramway or pack-tail which is now in use, or which may be hereafter 
laid out across any such location: provided, always, that such right 
of way shall not be exercised against any location duly made and 
recorded, and not abandoned prior to the establishment of the ditch, 
flume, tramway, or pack-tail, without consent of the owners, ex- 
cept by condemnation, as in case of land taken for public high- 
ways; parol consent to the location of any such easement, accom- 
panied by the completion of the same over the claim, shall be suff- 
cient without writing: and provided further, that such ditch or flume 
shall be so constructed that the water from such ditch or flume shall 
not injure vested rights by flooding or otherwise. 


$ 12. Owner may demand security from miner. When 
the right to mine is, in any case, separate from the ownership or 
right of occupancy to the surface, the owner or rightful occupant of 
the surface may demand satisfactory security from the miner, and if 
it be refused may enjoin such miner from working until such security 
is given. The order for injunction shall fix the amount of bond. 


$ 13. Filing an amended certificate. If at any time the 
locator of any mining claim heretofore or hereafter located, or his 
assigns, shall apprehend that his original certificate was defective, 
erroneous, or that the requirements of the law had not been complied 
with before filing, or shall be desirous of changing his surface bound- 
aries, or of taking in any part of an overlapping claim which has 
been abandoned, or in case the original certificate was made prior fo 
the passage of this law, and he shall be desirous of securing the ben- 
efit of this act, such locator, or his assigns, may file an additional 
certificate, subject to the provisions of this act: provided, that such 
relocation does not interfere with the existing rights of others at the 
time of such relocation, and no such relocation or the record thereof 
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shall preclude the ie ant or claimants from proving any such title 
or titles as he or they may have held under previous locations. 


§ 14. Work performed annually. The amount of work 
to be done or improvements made during each year, to hold posses- 


sion of a mining claim, shall be that prescribed by the laws of the i 


United States, to-wit: one hundred dollars annually: provided, that 


the périod within which the work required to be done annually on all . 


unpatented claims so located shall commence on the first day of Jan- 
uary succeeding the date of location of such claim. (As amended, 
Sess. Laws 1881, c. 96, § 6.) 


§ 15. Repealed. (Sess. Laws 1881, c. 96, § 7.) 


§ 16. Relocating abandoned claims. The relocation of 
abandoned lode claims shall be by sinking a new discovery shaft, and 
fixing new boundaries, in the same manner as if it were the location 
of a new claim; or the relocator may sink the original shaft, cut, or 
adit to a sufficient depth to comply with sections five and seven of 
this chapter, and erect new or adopt the old boundaries, renewing 
the posts, if removed or destroyed. In either case, a new location 
stake shall be erected. In any case, whether the whole or part of 
an abandoned claim is taken, the location certificate must state that 
the whole or any part of the new location is located as abandoned 
property. 

§ 17. One certificate, one lodation. No location certificate 
shall claim more than one location, whether the location be made by 
one or several locators; and if it purport to claim more than one 
location, it shall be absolutely void, except as to the first location 
therein described ; and if they are described together, or so that it 
cannot be told which location is first described, the certificate shall 
be void as to all. 


g 18. Fee for recording. The register of deeds shall be en- 
titled to receive the sum of qne dollar for each location certificate 
recorded and certified by him, and shall furnish the locator or locators 
with a certified copy of such certificate, when demanded, for which 
he shall be entitled to receive fifty cents. 


DISPUTED MINING PROPERTY. 


§ 19. Judge may order survey of mine—limitations. 
In all actions in any district court of this territory, wherein the title 
or right of possession to any mining claim shall be in dispute, the 
said court, or the judge thereof, may, upon application of any of the 
parties to sueh suit, enter an order for the under-ground as well as 
surface survey of such part of the property in dispute as may be 
necessary to a jast determination of the question imvolved. Such 
order shall designate some competent surveyor, not related to any of 
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the parties to such suit, or in anywise interested in the result of the 
same; and upon the application of the party adverse to such appli- 
cation, the court may also appoint some competent surveyor, to be 
selected by such adverse applicant, whose duty it shall be to attend 
upon such survey, and observe the method of making the same; said 
second survey to be at the cost of the party asking therefor. It shall 
also be lawful in such order to specify the names of witnesses named 
by either party, not exceeding three on each side, to examine such 
property, who shall be allowed to enter into such property and ex- 
amine the same. Such court, or the judge thereof, may also cause 
the removal of any rock, debris, or other obstacle in any of the drifts 
or shafts of said property, when such removal is shown to be neces- 
sary to a just determination of the question involved: Provided, how- 
ever, that no such order shall be made for survey and inspection, 
except in open court or in chambers, upon notice of application of 
such order of at least six days, and not then except by agreement of 
parties, or upon the affidavit of two or more persons that such sur- 
vey and inspection is necessary to the just determination of the suit, 
which affidavits shall state the facts in such case, and wherein the 
necessity for survey exists; nor shall such order be made unless it 
appears that the party asking therefor had been refused the privilege 
of survey and inspection by the adverse party. 


§ 20. Judge to issue writs of injunction. The district 
courts, or any judge thereof, sitting in chancery, shall have, in addi- 
tion to the power already possessed, power to issue writs of injunc- 
tion for affirmative relief, having the force and effect of a writ of res- 
titution, restoring any person or persons to the possession of any 
mining property from which he or they may have been ousted by 
force and violence, or by fraud, or from which they are kept out of 
possession by threats, or whenever such possession was taken from 
him or them by entry of the adverse party on Sunday, or a legal hol- 
iday, or while the party in possession was temporarily absent there- 
from. The granting of such writ to extend only to the right of pos- 
session under the facts of the case, in respect to the manner in which 
the possession was obtained, leaving the parties to their legal rights 
on all other questions as though no such writ had issued. 


Right of way, easements, and other necessary means for the development 
of mines. See Appendix, c. 31, *§§ 21-33. 
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CHAPTER XXXII. 
LOGS AND LUMBER. 


§ 1. Lawful to boom logs in navigable rivers. It shall 
be lawful for any person having logs or lumber in any stream navi- 
gable for water crafts, in this territory, to boom such logs or lumber 
along the shore, and to secure the boom by means of piles driven in 
the stream, or by chains, ropes, timber or traverse poles made fast 
at points along the shore: provided, that there shall be at all times 
sufficient channel left clear for the free passage of any crafts or rafts 
usually navigating such streams. 


has 


CHAPTER XXXIII. 


* POLICE OF THE TERRITORY. 
OF THE SETTLEMENT AND SUPPORT OF THE POOR. 


§ 1. County commissioners overseers. The county com- 
missioners of the several counties of this territory shall be the over- 
seers of the poor within their several counties, and shall perform all 


the duties with reference to the poor within their respective counties - 


that may be prescribed by law. (See Appendix, c. 21, § 29, *8.) . 


§ 2. How designated. That every board of county commis- 
sioners shall, in discharging the duties imposed by this act, be desig- 
nated as overseers of the poor. 


§ 3. Suits against. In all suits or proceedings in favor of or 
against any such overseers of the poor, pertaining to or connected 
with the poor of their respective counties, the same shall be conducted 
in favor of or against such county in its corporate name. 


§ 4. Every county shall relieve its poor. Every county 
shall relieve and support all poor and indigent persons lawfully set- 
tled therein, whenever they shall stand in need thereof, and the board 
of county commissioners may raise money for the support and em- 
ployment of the poor in the same way and manner as in the nine- 
teenth section of this act ıs provided. 


$ 5. Legal settlements acquired — married: women 
and children. Legal settlements may be acquired in any county, 


so as to oblige such county to relieve and support the persons ac- ~ 


quiring such settlement, in case they are poor and stand in need of 
relief, as follows: 
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1. A married woman shall always follow and have the settlement. 
of her husband, if he have any within the territory, otherwise her- 
own at the time of her marriage, and if she then had any settlement 
it shall not be lost or suspended by the marriage; and in case the 
wife shall be removed to the place of her settlement, and the husband 
shall want relief, he shall receive it in the place where his wife shall 
have the settlement. 

2. Legitimate children shall follow and have the settlement of 
their father, if he have any within the territory, until they shall gain. 
a settlement of their-own; but if the father have no settlement, they 
shall in like manner follow and have the settlement of their mother, 
if she have any. 

3. Illegitimate children shall follow and have the settlement of. 
their mother, at the time of their birth, if she then have any within: 
this territory; but neither legitimate or illegitimate children shall 
gain a settlement by birth in the place where they were born, unless 
their parent or parents had a settlement therein at the time. 

4, Every male person and every unmarried female over the age 
of twenty-one years, who shali have resided in any county in this 
territory ninety days, shall thereby gain a settlement in such county. 

5. Every minor whose parents, and every married woman whose 
husband, has no settlement in this territory, who shall have resided 
ninety days in any county in this territory, shall thereby gain a set- 
tlement in such county. 

6. Every minor who shall be bound as an apprentice to any per-- 
son, shall, immediately upon such binding, if done in good faith, 
thereby gain a settlement where his or her master or mistress has a 
settlement. 

7. Every settlement, when once legally acquired, shall continue 
until it shall be lost or defeated by acquiring a new one in this terri-- 
tory, or by willful absence from the county in which such legal settle- 
ment had been obtained for ninety days or more, and upon acquir- 
ing a new settlement, or upon the happening of such willful absence, 
all former settlements shall be defeated and lost; and the provisions 
of this section shall apply to cates of settlements begun, to be ac-- 
quired, or lost or defeated, as well heretofore as after. 


§ 6. Overseers have care of poor. The overseers of the 
poor in each county shall have the oversifht and care of all poof per- 
sons in their county, so long as they remain a county charge, and 
shall see that they are properly relieved and taken care of in the: 
manner provided by law. 


§ 7. Duty of overseers. It shall be the duty of the over-- 
seers of the poor, in counties wherein no common podr-house is 
established, two weeks next preceding the first Monday of April in 
each year, to give public notice by having published in the news-- 
paper or newspapers in their respective counties, or, in case no such. 
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newspaper is published in the county, by posting upon three public 
places in the county, an advertisement certifying the poor that are 
to be provided for, and asking for sealed proposals for their main- 
tenance during the coming year, which sealed proposals shall be 
opened and acted on by said overseers of the poor, at their regular 
meeting beginning on the-said first Monday in April; but nothing 
herein contained shall prohibit any overseers of the poor from receiv- 
ing and accepting propositions at any time for the keeping of such 
poor perons as may in the interim become a county charge, or of re- 
jecting the propositions of such persons as they know to be unable 
to fulfill their obligations.to the said poor. 


§ 8. Commissioners may allow and pay in their dis- 
cretion. The board of county commissioners may, in their dis- 
cretion, allow and pay to poor persons who may become chargeable 
as paupers, and who are of mature years and sound mind, and who, 
from their general character, will probably be benefited thereby, and 
also the parents of idiots, and of children otherwise helpless, re- 
quiring the attention of their parents, and who are unable to provide 
for said children themselves, such annual allowance as will not ex- 
ceed the charge of their maintenance in the ordinary mode; the said 
board taking the usual amount of charges in like cases as the rule 
for making such allowance. 


§ 9. Duty of,on complaint. It shall be the duty of said 
overseers of the poor, on any complaint made to them in behalf of 
the poor, to examine into the ground of such complaint; and if, in 
their judgment, the said poor have not been sufficiently provided 
with the common necessaries of life, or have in any respect been ill- 
treated by the person or persons under whose charge they shall have 
been placed, to withhold any part of the compensation allowed to 
such person or persons keeping them, as such overseers may deem 
reasonable and proper, and remove said poor, and place them in the 
care of some other person. 


§ 10. Poor-book. The overseers of the poor shall enter in the 
poor-book of their respective counties all poor persons in their coun- 


ties who are unable to care for themselves, and who shall, in their - 


judgment, be entitled to the benefit of the provisions of this act, to- 
gether with the date of such entry. 


§ 1t. Appeal. to district judge. If any poor person shall 
- suppose that he or she is entitled to the benefit of the laws for the 
relief of the poor, and the overseers of the poor of the county in which 
he or she resides shall refuse to give such person the benefit thereof, 
“upon application of such person, the judge of the district court of the 
‘ county or judicial ‘subdivision may, if he shall think proper, direct 
the said overseers of the poor to receive him or her on the poor list, 
- on his or her application therefor. 
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$ 12. When settlement uncertain. If any one within the- 
description of poor persons specified in this act shall be found in any 
county, and the overseers of the poor of such county shall be unable 
to ascertain and establish the last place of legal settlement of such 
person, they shall proceed, in their discretion, to provide for such 
poor person in the same manner as other persons are hereby directed. 
to be provided for. 


§ 138. Temporary relief to certain poor. Whenever any 
person entitled to temporary relief as a pauper shall be in any county 
in which he or she has not a legal settlement, the overseers of the- 
poor thereof may, if the same is deemed advisable, grant such relief, 
by placing him or her temporarily in the poor-house of such county, 
if there be one, but if there be no poor-house, then they shall provide 
the same relief as is customary in cases where a legal settlement has. 
been obtained. 


§ 14. Justice of peace may issue warrant. Upon com-. 
plaint of any overseer of the poor, any justice of the peace may 
issue his warrant, directed to and to be executed by any constable, 
or by any other person therein designated, to cause any poor person 
found in the county of such overseer, likely to become a public 
charge, and having no legal settlement therein, to be sent, and 
charged at the expense of the county, to the place where such per- 
son belongs, if the same can be conveniently done; but if he or she 
cannot be removed, such person shall be relieved by said overseers 
whenever such relief is needed. 


§ 15. When poor person feels aggrieved — proceed- - 
ings. If the overseers of the poor of any county in this territory, 
to which any pauper shall have been removed, as above provided, 
shall feel themselves aggrieved by such order of removal, they may, 
at any time within twenty days after such removal shall be known to- 
them, appeal from the decision of the justice ordering such removal 
to the district court of the county or judicial subdivision from whence 
the removal was ordered to be made; such appeal to be taken, tried, 
and determined, and costs adjudged, as in other cases of appeal from 
a judgment of a justice of the peace, and the order of removal may 
be vacated or affirmed according to the law and right of the case. 


§ 16. Appeal—how heard. Such appeal shall be heard at 
the term of the court next after the same is filed therein, if, in the 
opinion of the court, reasonable notice of the appeal has been given 
to the opposite party; but, if not thus given, the cause shall stand 
continued until the next term of the court, and notice of the appeal.. 
be then given, if not before done. 


§ 17. When order is defective. If the order of removal 
is defective, the court shall permit the same to be amended without - 
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costs, and after such amendment is made, the appeal shall be heard 
and determined as if such order had not been defective. 


§ 18. When removed. If any person be removed, by virtue 
of the provisions of this chapter, from any county to any other place 
within this territory, by warrant or order under the hand of any 
justice of the peace, as hereinbefore provided, the overseers of the 
poor of the county to which such person shall be removed, are re- 
quired to receive such person if he have a legal settlement in their 
county. 


$ 19. Overseers shall make a return to ‘clerk. The 


overseers of the poor shall make a return to the clerk of the board of . 


county commissioners of the sums of money required for the poor of 
their respective counties, within fifteen days after every such contract 
hereinbefore provided for shall have been made, which sums shall be 
paid quarterly out of the county treasury, upon the order of the 
board of county commissioners, in the same manner as other claims 
of the county are paid. 


§ 20. Pay of overseers. The overseers of the poor in each 
county shall be entitled to receive each two dollars per day for each 
and every day during which they shall be necessarily employed in 
the discharge of their several duties as such, to be allowed by the 
board of county commissioners. 


§ 21. Shall submit accounts, when. The overseers of the 
poor of the several counties shall annually, at the first session of the 
board of county commissioners in the year, submit their accounts 
and make report of their proceedings for the past year, which report 
shall be presented to the clerk of the board of county commissioners 
at least one day prior to the meeting of said board, and said board 
may then credit and allow said accounts ,so presented, and may draw 
on the county treasurer therefor, whose duty it shall be to pay the 
same out of any money in the county treasury not otherwise appro- 
priated. - 


§ 22. When non-resident is sick or dies. It shall be the 
duty of the overseers of the poor, on complaint made to them that 
any person not an inhabitant of their county is lying siek therein, or 
in distress, without friends or money, so that he or she is likely to 
suffer, to examine into the case of such person, and grant such tem- 
porary relief as the nature of the same may require; and if any per- 
son shall die within any county who shall not have money or means 
necessary to defray his or her funeral expenses, it shall be the duty 
of the overseers of the poor of such county to employ some person to 
provide for and superintend the burial of such deceased person, and 
the necessary and reasonable expenses thereof shall be paid by the 
county treasurer upon the order of such overseers. 
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§ 23. Special election to purchase asylum. It shall be 
lawful for the board of county commissioners in the several counties 
of this territory, after having submitted the question to the legal 
voters of their counties, by calling a special election for the purpose, 
whenever the said commissioners may deem it advisable, and if at 
said election a majority of the legal voters shall vote in favor of the 
proposition to purchase a tract of land in the name of their respect- 
ive counties, and thereon to build, establish, and organize an asylum 
for the poor, and to employ some humane and responsible person or 
persons, resident in their respective counties, to take charge of the 
same upon such terms and under such restrictions asthe board shall 
consider most advantageous for the interests of the county, who shall 
be called “superintendent of the county asylum,” and when two or - 
more counties shall have jointly purchased any tract of land and 
erected an asylum for the poor of their respective counties, they shall 
have the power to continue such joint ownership during their pleasure; 
and it shall be lawful for the county commissioners of two or more 
counties, after having been so authorized by a majority of the legal 
voters of their respective counties, in the manner prescribed in this 
section, to jointly purchase lands and erect asylums, and to do other 
things necessary and proper for the relief of the poor within the coun- 
ties forming such joint ownership as is by this act provided for their 
respective counties. 


§ 24. Duty of superintendent. It shall be the duty of such 
superintendent or superintendents to receive into his or their care 
and custody all persons who may become a county charge, as pau- 
pers, and to take such measures for the employment and support of 
such paupers, and to perform such other duties, as the board of county 
commissioners shall, from time to time. order, establish, and direct, 
consistent with the laws of this territory. 


§ 25. Shallappoint physician—compensation. It shall 
be the duty of the county commissioners to appoint, annually, a well- 
qualified physician to attend the county asylum, and allow him a 
reasonable compensation for his services. 


§ 26. To bind out poor children. Ii shall be the duty of 
the overseers of the poor of the different counties, and also of the 
superintendents of the county asylums, to bind out such poor chil- 
dren as fall under their care and charge, from time to time; and it 
shall also be the duty of said overseers to see that children so bound 
be properly treated by the persons to whom they are bound, and to 
take legal means of redress in case of maltreatment. 


§ 27. Board assess tax to purchase poor-farm. To 
raise the sum necessary for the purchase of land, and the erection 
and furnishing of buildings for such asylums, the board of county 
commissioners in the several counties shall have power to assess æ 


POLICE OF THE TERRITORY. 521 


tax on property liable to taxation for, raising a county revenue, not 
exceeding five hundred dollars, unless the amount of taxes to be as- 
sessed shall be submitted to a vote of the people at the special elec- 
tion held pursuant to section twenty-three of this act, and a majority 
of all the votes cast at said poll be in favor of such assessment. 


§ 28. All poor go to asylum. So soon as the necessary 
provisions may be made by the erection of suitable buildings, the said- 
board shall direct and order that all persons who have become per- 
manent charges as paupers in the county be removed to such asylum, 
and shall take such measures for the employment and support of 
such paupers as they may deem advisable, and thereafter the over- 
seers of the poor shall, from time to time, as persons may become 
permanent charges as paupers to their respective counties, have such 
persons removed to the said asylum. 


§ 29. Superintendents give bond. Such superintendent 


-or superintendents shall give bond, with freehold security, to said 


board, in the penalty of five hundred dollars, conditioned for the faith- 


ful discharge of his or their duty, and he or they shall make to such 


board, at the first and third sessions of each year, a detailed report in 
writing of the time and manner of the admission of each pauper, their 


health and fitness to labor, the results of their industry, and the ex- _ 


penses incurred; and it shall be the duty of the members of such 


board, in person, to annually inspect said asylum with regard to its 


fitness in all respects for the objects of its establishment. 


§ 30. Children to be educated. Whenever it shall be nec- 
essary and practicable, poor children of the asylums, who cannot be 
bound out, or whom it may not be expedient to bind out, as appren- 


tices, shall be educated thereat. 


§ 31. Superintendence thereof. It shall be the duty of 
the superintendent or superintendents of any asylum, erected or es- 
tablished by law, to superintend and direct the education of such 
poor children, according to the preceding provisions of this act, and 
for the purpose of carrying the same into effect, with the least possi- 
ble expense, it shall be the duty of the said superintendent to send 
them to any common school within the county in which the asylum is 
situated, during the continuance of its session. 


§ 32. Discontinuance of asylum. Any asylum or farm, 
provided by the board of county commissioners for the purpose, may 
be discontinued ‘by said board, and the property, real and personal, 
relating thereto, which belongs to the county, may be sold, leased, or 
otherwise disposed of, or applied in such manner as may be best for 
the interests of the county. 


§ 83. Board may levy poor-tax. The board of county com- 
missioners may, in the several counties, if they deem it expedient, 
annually, at their session at which the county tax is ordered to be 
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levied and assessed, levy and agsess a tax for the support of the poor- 
of their respective counties, on objects from which the county revenue- 
is or may be directed to be raised. The tax hereby authorized to be 
raised shall be collected by the same officers whose duty it may be to. 
collect the territorial and county revenue, who shall pay the same- 
into the county treasury.. 


§ 34. Appeals from justice of peace. All decisions of 
any justice of the peace, in any matter, proceeding, or suit authorized 
by this law, may be appealed from in like manner, and under like 
regulations and restrictions of law, as in other cases. 


§ 85. Board appoints visitors. The board of county com- 
missioners may, in their discretion, appoint a board of visitors an- 
nually, to consist of three persons, residents of the county, to visit at 
least once in each year the asylum of such county, and to report to 
the commissioners its condition, and the treatment, management, 
and condition of the inmates thereof. 


§ 86. Compensation. Such visitors shall receive such com- 
pensation as the said board shall adjudge reasonable. 


§ 37. Sending pauper out of county unlawful. It 
shall be unlawful for any person, either directly or indirectly, to 
send, or be instrumental in sending, or causing to be sent, out of the 
county where such person properly belongs, any pauper, or person 
who is, or is likely to become, an object of public charity, into any 
other county of this territory, except in the manner provided for in 
this chapter. 


§ 38. Penalty. Any person who shall violate the provisions of 
the preceding section, shall be deemed guilty of a misdemeanor, and 
shall be liable to a fine of not exceeding one hundred dollars, or im- 
prisonment in the county jail not exceeding one year, or by both such 
fine and imprisonment. 


BRINGING PAUPERS INTO A COUNTY. 


§ 39. Penalty for bringing in paupers. Every person 
who shall bring into and leave any pauper in any county wherein 
such pauper is not lawfully settled, knowing such person to be a pau- 
per, shali forfeit and pay the sum of one hundred dollars for every 
such offense, to be sued for and recovered by and to the use of such 
county, by an action in the name of the county; and no property 
shall be exempt from seizure and sale in such cases, and it shall be 
the duty of the board of county commissioners of the several counties 
to institute suits for all violations of this section; and any such sum, 
when collected, shall be paid into the county treasury for the. use of 
the county. 4 
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OF THE CARE OF THE INSANE, 


§ 40. Governor contracts for care. The governor of this 
territory is authorized, and it is hereby made his duty, from time to 
time, to enter into corrtract with the states of Minnesota, Iowa, or 
Nebraska, or either of them, as in his judgment will be most econom- 
ical and advisable, for the keeping, maintaining, treating, and the 
custody and care, in an asylum im one of said states, of persons de- 
clared lunatics, from this territory. (See Appendiz, ¢:.51.), 


§ 41. Territorial asylum. After such contract is made with 
the proper authorities of: such state, the asylum of such state with 
which such contract is made shall be the insane asylum for this fer- 
ritory, and any person who, under the provisions of any law now in 
force, or that may be hereafter enacted, shall be declared or adjudged 
a lunatic, or insane, and a proper subject for confinement in a luna- 
tic asylum, may be, by the proper officer or person, by direction of 
the lawful authority, taken to and confined in such asylum, the same 
as though such asylum were located within this territory. 


§ 42. All past and future accounts territorial charge. 
It shall be the duty of the auditor of this territory to audit all ac- 
counts having accrued under the provisions of law for the keeping 
and care of lunatics, or that shall accrue for taking to confinement 
in, and caring for lunatics in, the insane asylum for the territory. 


§ 43.° Verification of accounts. Such accounts shall be 
verified by the owner thereof, and approved by the probate court by 
whose order the person was confined, for whose keeping the charge 
ismade: provided, that persons who are so confined, that have estates, 
such estates shall be liable for their keeping. 


§ 44. Probate judge decides sanity. Upon the filing of 
a verified petition in the office of the judge of probate, setting forth 
that any citizen of that county is insane, it shall be his duty to in- 
vestigate the matter at once, as directed by law, and, if adjudged in- 
sane, the court may order that such person be confined in the insane 
asylum. (See Appendix, c. 51.) 
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CHAPTER XXXIV. 
DOMESTIC ANIMALS. 


See “An act exempting the counties of Lawrence, Pennington, Custer, 
Forsyth, and Mandan from the provisions of certain sections of chapter 34 of 
the Political Code of Dakota Territory,” and “An act exempting the counties 
of Lawrence, Pennington, Custer, Mandan, and Forsyth from the provisions 
of chapter 38 of the Code of Civil Procedure.” See Appendix, c. 34, *§§ 22, 23. 
Also, “An act regulating the herding and driving of stock.” See Appendix, 
c. 84, *§§ 24, 81. 


MARKS AND BRANDS. 


See “An act relating to the use of marks and brands in live-stock.” See 
Appendix, ¢ 34, *§§ 32-43. And “An act for the protection of stock in the 
territory of Dakota, and to punish certain offenses concerning the same.” 
See Appendix, c. 34, *§$§ 44-52. 

§ 1. Record of marks and brands. It shall be the duty 
of the register of deeds of each county, upon application of any per- 
son residing in such county, to record a description of ‘the marks or 
brands with which such person may be desirous of marking his 
horses, cattle, sheep, or hogs; but the same mark or brand shall not 
be recorded for more than one resident of the same county. 


§ 2. Using recorded mark—penalty. Ifany person shall 
willfully mark any of his horses, cattle, sheep, or hogs with the same 
mark or brand previously recorded by any resident of the same county, 
and while the same mark shall be used by such resident, the person 
so offending shall forfeit for every such offense the sum of five dollars, 
to be recovered before any justice of the peace of such county. If 
any person shall willfully mark or brand the cattle, horses, sheep, or 
hogs of any other person with his own mark or brand, the person so 
offending shall forfeit for every such offense not less than ten nor 
more than fifty dollars; and if any person shall willfully destroy or 
alter any mark or brand upon any horse, cattle, sheep, or hog belong- 
ing to another, the person so offending shall, upon conviction thereof, 
forfeit and pay, for every such offense, a sum not less than ten nor 
more than fifty dollars, and shall, in addition, pay to the party injured 
double damages, and the costs. 


OF ESTRAYS. 


§ 3. Estrays taken by resident only. No person shall 
take up an estray animal except in the county wherein he or she re- 
sides and is a householder, or holds a claim under the pre-emption 
of homestead laws, nor unless the same be found in the vicinity of 
his or her claim or place of residence: provided, that this shall not be 
so construed as to prevent taking up of any estray found in the un- 
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inhabited parts of this territory, and at a distance of ten miles from 
any habitation. 


§ 4. Limitation in time. No person shall take up any es- 
tray animal mentioned in the next section, between the first day of 
October and thirty-first day of March inclusive, unless the same be 
found trespassing upon the premises | or within the inclosure of the 
person taking up the same. - 


§ 5. Publishing estray notice. Every person who shall 
take up any estray horse, mare, colt, mule, ass, or any head of neat 
cattle, sheep, hog, or goat, shall, within fiffeen days thereafter, give 
notice of the finding and taking up of such animal, by posting a 
a written advertisement thereof, with a description of such estray, 
and the marks and brands thereon, in three public places in the 
county wherein he resides, or by publishing such advertisement three 
times in a weekly newspaper, if there is a newspaper published in 
the county in which the estray is taken up, and if the same be not 
called for or claimed by any person within twenty-two days after the 
posting of such notice, or within three weeks after the first insertion 
of such notice in & newspaper, the person taking up such estray ani- 
mal shall go before some justice of the peace of the county wherein 
he resides, and make oath that such animal was found estray by him, 
and the place where the same was found, that the marks and brands 
thereon have not been effaced or altered by him since the taking up, 
and that he hath duly advertised the same as required by law; every 
such affidavit shall be made and subscribed in the docket of such jus- 
tice, and shall be sufficient proof of the advertisement of such estray 
as herein required. 


§ 6. Justice’s appraisement jury. Such justice of the 
peace shall thereupon issue his warrant to three disinterested house- 
holders of the county, unless their attendance may be otherwise had, 
commanding them to attend at such place as may be: therein men- 
tioned, to appraise such estray; the appraisers so appointed, or any 
two of them, shall thereupon proceed to appraise such estray, and, 
upon the conipletion of such appraisement, shall attend before the 
justice and report their appraisement in writing, to be subscribed 
and sworn to by them, setting forth a description of the estray ap- 
praised, the marks and brands thereon, the name and place of resi- 
dence of the person taking the same up, and that the:appraised value- 
of such estray is a fair and true vMmation thereof, and the justice- 
shall thereupon enter such certificate 1m his docket. 


§ 7. Justice publishes description. Upon the completion | 


ef such appraisement as aforesaid, the justice of the peace before: 
. whom the appraisement is had, shall forthwith post in three of the 
most .public places in his county, or publish three times in a news- 
paper if there is a newspaper published in the county, a notice of 
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the taking up of such estray, with a description thereof, and of the 
marks and brands thereon, and the name and place of residence of the 
person taking up the same. 


§ 8. Report to register. Such justice shall also transmit a 
copy of such affidavit or certificate of the appraisers, certified by him 
to be a true copy from his docket, to the register of deeds of his 
county, within ten days after the completion of such appraisement. 


§ 9. Record of appraisement. Every register of deeds, 
upon receiving any such certified copy of such appraisement, shall 
forthwith cause the same to be recorded in a book to be kept in his 
office, to be entitled the “Histray Register.” 


§ 10. Two or more animals. If two or more animals are 
taken up at the same time by the same person, both and all thereof 
shall be numbered in the same advertisement and appraisement, and 
the same fees are allowed as for the advertisement or appraisement 
of one estray. 


§ 11. Claimant must pay charges. Whenever any person 
shall appear and make claim to any estray so taken up, such claim- 
ant and the person taking up such estray shall go before the justice 
of the peace before whom such appraisement was had, or some other 
justice of the peace of the county, and such claimant shall make 
affidavit in writing, subscribed by him, setting forth his name and 
place of residence, and that he is the owner of such estray, describing 
it, and thereupon the person taking up such estray shall be author- 
ized to deliver the same to such claimant, upon payment of all fees 
advanced by him, and his reasonable charges for keeping and caring 
for such estray. If the parties cannot agree as to the amount of 
such charges, the same shall be assessed by such justice of the peace, 
and such assessment shall be final. Every affidavit required by this 
section shall be made and recorded upon and within the docket of 
such justice of the peace. 


§ 12. Disposition of estray. If any such estray be not 
claimed and taken away within one year after the appraisement 
thereof, as hereinbefore provided, and if the person taking up such 
estray shall have caused the same to be advertised and appraised, as 
herein provided, and shall not in other respects have violated the 
provisions of this subdivision of this chapter, and if the appraised 
value of such estray does not exceed fifty dollars, the property therein 


shall immediately vest in the person taking the same up. 


§ 13. If worth over fifty dollars. Ifthe appraised value 
of any estray exceeds fifty dollars, and the same is not called for 
within one year after the appraisement thereof, the person taking up 
such estray shall notify some justice of the peace of the county, and 
such justice shall appoint a day and place for the salè thereof, and 
cause notices of such sale to be posted in three public places in the 
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-eounty, at least twenty-two days’ before such day so appointed, or 
-shall cause such notice of such sale to be published three times in a 
weekly newspaper, if there is one published in the county, and on 
the appointed day the person taking up such estray shall have the 
same present at the place fixed by the justice, and the justice shall 
proceed to sell such estray at public auction for cash, and after pay- 
ing the proper fees and charges for taking up such estray, and caring 
for and keeping the same, to be fixed by such justice, and the fees 
advanced for the appraisement and advertisement of such estray, as 
herein provided, and after deducting the fees allowed such justice for 
such sale, and the advertisement thereof, the residue of the proceeds 
of such sale shall be paid to the county treasurer, who shall receipt 
to the justice therefor. í 


§ 14. Treasurer disposes of money. All moneys so de- 
posited with the county treasurer shall by him be retained in the 
treasury for six months thereafter, separate and apart from all other 
moneys; and if the owner of any such estray so sold as aforesaid 
shall, within such period, appear before the board of county commis- 
sioners and establish his title to such estray, such board of commis- 
sioners shall order the amount so paid into the treasury to be re- 
funded to such owner; if no such owner appear within six months 
after the deposit of any such sum of money as herein provided, the 
same shail be passed to the school fund of the county, and shall be 
accounted for and expended as other school moneys are. 


§ 15. Description filed. Whenever any sum of money is 
paid into the county treasury by virtue of the thirteenth section, the 
justice paying the same shall deliver to the treasurer a certificate 
setting forth a description of the estray, from the sale of which the 


same was obtained, and the marks and brands on such estray, and ` 


the name of the person by whom such animal was delivered to him 
to be sold; and such certificate shall, by the treasurer, be filed 
and preserved in his office, to the end: that the right of the owner 


of such estray to receive such sum of, money may be readily estab- 
lished. 


§ 16. Fees a first lien. The fees of justices of the peace, 
advertising, and appraisers shall be paid by the person taking up the 
estray, but the same shall constitute a first lien upon the estray, and 
shall be paid by the owner before he shall be entitled to take away 
such estray. 


$17. Unlawful taking—penalty. If any person not au- 
thorized so to do shall take up any estray or lost goods, or if any 
person taking up any such estray or any lost goods shall will- 
fully neglect to cause the same to be advertised and appraised, as 
herein provided, or shall work or use any such estray beast, ex- 
cept in a prudent manner, and so as not to injure the same, or shall, 
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when working such beast, fail to sufficiently feed and properly care- 
for the same, every such person so offending shall forfeit twenty-five 
dollars to the owner of such estray, to be recovered by action of debt 
before any justice of the peace: provided, however, that such action 
shall not be a bar to an action commenced by the owner of such es- 
tray against the person taking up the same, if such animal should 
receive a permanent injury or be rendered useless because of ill-treat- 
ment inflicted or neglect.received from the person taking up such, es- 
tray. 


§ 18. Work of estray. Any person taking up any estray may- 
work and use the same in a prudent manner, and so as not to injure 
the same, but during the time of working and using such estray shall 
not be allowed to charge or receive any compensation for the keep- 
ing thereof. 

§ 19. Loss of estray. If any estray, after being duly adver- 
tised and appraised, as herein provided, shall, without the fault of 
the person taking up the same, die, or be stolen, or escape and wan- 
der away, the person taking the same up shall not be responsible 
therefor. 


§ 20. Sale at county seat. The place of sale of estrays, 
under this chapter, shall be at the county seat of the county in which. 
the estray is appraised. 

Fees in matters of estrays. See Political Code, c. 89, § 28. 


OF LOST GOODS. 


§ 21. Proceedings same as estrays. The manner of tak-. 
ing up, appraising, advertising, and disposing of any lost goods or 
personal property which may be found upon the highway, or in any; 
other place, shall be the same as herein provided for estrays. 


CHAPTER XXXV. 
SALE OF INTOXICATING LIQUORS. 


An Act to Regulate the Sule of Intoxicating Liquors. 


§ 1. Selling liquor without license unlawful. Be it 
enacted by the Legislative Assembly of the Territosy of Dakota: It 
shall be unlawful for any person, by himself, by agent, or otherwi§e,. 
to sell in any quantities intoMcating liquffis to be drank in, upon, or 
about the premises where sold, or to sell Such into din liquors to- 
be drank in any adjoining ro§m, building, or premis&, or other place 
of popular resort.conneeted Mth said premises where sold, or to sell 
such intoxicating liquors for any purpose in any quantities less than 
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five gallons, without first having obtained a license and given a bond 
as hereinafter provided. (Sess. Laws 1879, c. 26, § 1.) 


§ 2. License, how granted and for what time. All ap- 
plications for a license to sell intoxicating liquors shall be made to 
the board of county commissioners, and shall be granted by said 
board if they deem it expedient, and the applicant a proper person 
to engage in the same; and no license shall run for a longer period 
than oné year without renewal, and not for a longer period than the 
first Monday of the January next ensuing the date of itsissue. (Id.§ 2.) 

§ 3. License fee—amount of— bond and sureties— 
conditions. Before any license is issued the applicant shall pro- 
duce the receipt of the county treasurer showing that he has paid 


into the county treasury the amount fixed by the board for such . 


license, to be at the rate of not less than two hundred dollars nor 
more than five hundred dollars per year, and execute and deliver to 
said board his bond to the territory of Dakota, which bond shall be 
in the penal sum of five hundred dollars, with at least two good and 
sufficient sureties, who shall on oath justify in double the penal sum 
of the bond, to be approved by the board of county commissioners, 
which said sureties shall be residents of the county, conditioned that 
the person applying for the license shall keep a quiet and orderly 
house; that he will not permit any gambling in, upon, or about the 
premises where the intoxicating liquors are sold, or in any adjoining 
room, building, or premises, or other place of popular resort con- 
nected with said premises where sold, and shall well and faithfully 
keep and observe the laws of the territory and the provisions of 
any ordinances or regulations of the municipality where such busi- 
ness shall be conducted relating to the keeping of saloons, taverns, 
and the sale of intoxicating liquors, and shall close his place or house 
of business at the hour of eleven o'clock P. m. every night. All the 
conditions required to be included in the bond mentioned in this sec- 
tion shall form and constitute a part of every such bond without be- 
ing expressed thetein, or if only partially set forth or referred to 
therein, and no such bond shall be void upon the first recovery, but 
it may be sued and recovered upon from time to time as herein author- 
ized, until the whole penalty is exhausted. (Id. § 3.) 


§ 4. Selling to habitual drunkard—how prevented— 
penalty for. Any wife, mother, father, son, daughter, sister, or other 
relative of a person who is in the habit of getting intoxicated, or the 
county commissioners, or the mayor of any city, or other territorial, 
county, or municipal officer, may make complaint to any justice of the 
peace of the county where such person resides or may be staying, alleg- 
ing the name or names of the person or persons from whom said person 
Having such babit obtains his liquor, as such relative or such officer be- 
lieves, and thereupon said justice of the peace shall, without charge 
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therefor, issue a notice in writing to such person or persons so named, 
notifying him or them that no intoxicating liquors of any kind must be 
sold or given away by him or them, or at his or their place of business, to 
such person having such habit, and which notice must at once be served 
upon such person or persons as summons are served from justice courts, 
and after the service of such notice if any person or persons so noti- 
fied shall sell, give away, or permit any person at his place of business 
to sell or give away, any intoxicating liquors to such person about whom 
he or they have received notice as aforesaid, his license to sell liquor 
shall from that time be deemed and held to be canceled and annulled; 
and said person so selling or giving away shall be fined in any sum 
not less than one hundred dollars and not more than five hundred 
dollars, and be liable in a civil action at the suit of such relative to 
pay him, her, or them the sum of five hundred dollars damages for 
each offense; and no property of any kind shall be exempt from pay- 
ment of such fine or damages, except property absolutely exempted, 

(Sess. Laws 1879, c. 26, § 4.) 


§ 5. License, when revoked. When any person so licensed 
shall be convicted of a violation of any of the provisions of this chap- ` 
ter, or of any of the penal statutes of this territory relating to the sale 
of intoxicating liquors, or shall violate any of the conditions of said 
bond, the board of county commissioners may, and it is hereby made 
their duty to, revoke such license; but such revocation shall not be con- 
strued to discharge such licensee or his sureties from liability on said | 
bond for any damage sustained by, or right accrued to, any person 
prior to such revocation. (Id. § 5.) 


§ 6. City and town authorities may grant license to 
certain parties. It shall be competent and lawful for any incor- 
porated village, town, or city within the county where such bond is 
filed and license granted, to prohibit the party so licensed, as well as 
all others, from engaging in the business of selling intoxicating liquors 
to be drank in, upon, or about the premises where sold, within the cor- — 
porate limits, until he shall obtain from the village, town, or city 
authorities a license, and pay into the village, town, or city treasury 
such sum as may be fixed by ordinance, to be not less than fifty dol- 
lars nor more than five hundred dollars: provided, that no additional 
bond shall be required, nor shall any license be granted, by the au- 
thorities of any such village, town, or city to any one who has not filed 
the required bond with the board of county commissioners, and obtained 
from such board a license: and provided further, that no license 
granted by any such incorporated village, town, or city shall run for 
a longer period than the license granted by such board; and the rev- 
ocation of the county license by the board of county commissioners 
shall work a revocation of any license granted under the provisions 
of this section. (id. § 6.) 


§ 7. Powers given to both county and town author- 
ities to grant license. It shall be competent and lawful for both 
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‘the county commissioners of any county, and also the mayor and city 
‘council, or other authorities, of any incorporated village, town, or city 
situated therein, to require the payment of the license herein pro- 
vided, and the granting of the power to license or tax in any city, 
town, or village charter shall not be held as conflicting in any way 
‘with the provisions of this act; the intention being to allow both the 
-county and any incorporated village, town, or city authorities to levy 
and collect a license for the sale of intoxicating liquors as herein pro- 
vided, or as provided by the charter and the ordinances of such village, 
town, or city. (Sess. Laws 1879, c. 26, § 7.) 
See Appendix, c. 35, *8§ Ta, Th. 


§ 8. Liability of dealer for intoxication—liability of 
intoxicated person. Every person who shall, by the sale or giv- 
ing away of intoxicating liquors, with or without a license, cause the 
‘intoxication of any other person, shall be liable for and compelled to 
pay a reasonable compensation to any person who may take charge 
‘of and provide for such intoxicated person during the time that care 
‘OF provisions are rendered necessary by reason of such intoxication, 
which sum may be recovered in a civil action before the proper court; 
and any person getting intoxicated as herein mentioned shall be liable 
to a fine not less than five nor more than twenty-five dollars. (Id. § 8.) 


§ 9. Liability of commissioner for approving insuffi- 
cient bond. ' Any county commissioner who shall knowingly ap- 
prove any insufficient bond required by the provisions of this act shall 
be deemed guilty of a misdemeanor, and shall be liable to a fine of not 
less than fifty dollars nor more than two hundred dollars. (Id. § 9.). 


§ 10. Giving away liquor, etc., is selling, within mean- 
ing of law. The giving away of intoxicating liquor, or any other 
shift or device to evade the provisions of this chapter, shall be 
deemed and held to be an unlawful selling, within the provisions of 
the same. (Id. § 10.) 


$ 11. Penalty for violating this law. Every person sell- 
ing intoxicating liquors in violation of the provisions of this act, or 
without first having complied with the requirements of the same, 
shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine of not less than one hundred 
dollars nor more than three hundred dollars for each and every 
offense, or be imprisoned not exceeding sixty days in the county jail, 
‘or by both, in the discretion of the court. (Id. § 11.) 


§ 12. Fines, to whom paid — what exempt. For the 
payment of all fines, costs, compensation, and damages assessed 
against any person or persons in consequence of the sale of intoxi- 
‘eating liquors, and all fines collected under the provisions. of this 
section shall be paid over to the county treasurer to the credit of the 
‘school fund, as provided in this act, the real and personal property 
of such person or persons of every kind, except property absolutely 
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exempt from execution, where the party is the head of a family, shait 
be liable, and such fines, costs, and damages shall be a lien upon 
such real property until paid; and all the furniture kept in the sa- 
loon or place of business, together with all liquors, glasses, bottles, 
kegs, and barrels in the custody of any person selling intoxicating 
liquors, shall be liable to seizure and sale to pay any fine or judg- 
ment against such person so selling intoxicating liquors. (Id. § 12.) 


§ 18. Druggist may sell without license, when. It 
shall be lawful for regular druggists to sell without license spirituous 
and vinous liquors for medicinal purposes, upon the written prescrip- 
tion of a physician having been in the continuous practice of medi- 
cine for the space of five years next preceding the time of giving such 
written prescription, or holding a diploma from some regular medical 
college, who certifies in the said prescription that, in his opinion as 
a physician, the health of the party to whom the liquor is to be sold 
requires or would be promoted by the use of the particular kind of 
liquor prescribed. It shall also be lawful for such druggist to sell 
wines for sacramental purposes. It shall also be lawful for druggists 
to sell alcohol for medicinal purposes. (Id. § 13.) 


§ 14. Same—may not permit drinking on premises. 
It shall be unlawful for druggists to sell spirituous, vinous, or malt 
liquors to be drank, or to permit the same to be drank, in, upon, or 
about the premises where sold, or in any room or building connected 
therewith. (Id. § 14.) : 


§ 15. Same—penalty. Any druggist violating the provisions- 
of this act shall be guilty of a misdemeanor. (Id. § 15.) 

§ 16. Physician — penalty for giving false prescrip- 
tion. Any physician who shall give a person or persons a prescription 
to obtain liquor from a druggist to enable such person or persons to evade 
the provisions of this act, shall be guilty of amisdemeanor. (Id. § 16.) 


. § 17. Minor, unlawful to sell to. It shall be unlawful for 
any person or persons, by agent or otherwise, to sell or give away 
any spirituous, vinous, or malt liquors to a minor, or to a person who 
is intoxicated, or who is in the habit of becoming intoxicated. (Id. § 17.) 


§ 18. Complaints— duty of officers to make: It is 
hereby made the duty of the district attorney, sheriff, and all constar 
bles and all peace officers of the county or municipality, knowing of 
any Violations of this act, to make complaint thereof to the grand 
jury of the next term of the district court of the county or judicial 
subdivision in which the offense may have been committed, or to 
make complaint to a justice of the peace, who shall have power to 
bind over the offender to appear and answer at the next term of the 
district court. (Id. § 18.) 


§ 19. County clerk to deliver list of licensed persons 
to grand jury. Every county clerk shall, on.the first day of the 
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term of each district court, deliver through the court to the grand 
jury an accurate list of all persons holding license under the provis- 
ions of this act within the county, which list shall show the date and 
expiration of each license. Any violation of this provision of this 
section shall be punished by a fine of not less than five dollars nor 
more than fifty dollars for each and every offense. (Sess. Laws 1879, 
c. 26, § 19.) f 


§ 20. Duty of grand jury. Itshall be the duty of the grand 
jury, at each and every term of the district court in every county or 
judicial subdivision, to make a strict inquiry and return bills of in- 
dictment against every person violating any of the provisions of this 
chapter. (Id. § 20.) 


§ 21. Intoxicating liquors defined. The words “intoxi- 
cating liquors,” as used in this act, shall be deemed and construed 
to include spirituous, vinous, and malt liquors, and all mixtures or 
preparations thereof, including bitters that may be used as a beverage 
and produce intoxication. (Id. § 21.) 


County commissioners to grant licenses to persons living in counties or ter- 
ritory unorganized, to which said territory may be attached for judicial pur- 
poses, to sell intoxicating liquors. See Appendix, ¢.35, *§§ 7a, 76. 


CHAPTER XXXVI. 
PEDDLERS’ AND AUCTIONEERS’ LICENSE. 


§ 1. License required. No auctioneer, peddler, or other per- 
son or persons, company or corporation, shall be permitted to sell, 
vend, or retail, either at private sale or public auction, any goods, 
wares, or merchandise, without having first obtained a license for that 
purpose, as hereinafter provided. 


§ 2. County board grants license. The board of county 
commissioners of the respective counties shall have power to grant 
such license on the payment into the county treasury, by the appli- 
cant for such license, of a sum to be assessed and fixed by said 
board, not less than ten dollars nor more than one hundred dollars. 


§ 3. Authority under license. Such license shall authorize 
the person receiving it to vend, sell, and retail goods, wares, and mer- 
chandise, within said county, for the period of one year from the 
time of granting the same. 


§ 4.- County clerk’s powers. If the board of county com- 
missioners be not in session when the application is made, the county 
‘clerk may grant a written permission to the applicant to vend, sell, 
and retail goods, wares, and merchandise until the end of the next 
session of the board of county commissioners; or, if said board take 
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no action upon the ease, for the term provided in the third section of 
this chapter; and, at the time of granting such license, the clerk 
may assess the amount to be paid by the applicant, which shall be 
paid into the county treasury accordingly. 


§ 5. Clerk’s permits revocable by board. When per- 
mission shall be granted in vacation, as aforesaid, it shall be the duty 
of the board, at their next regular meeting thereafter, to examine 
such permit, and, if approved, to proceed forthwith to assess and fix. 
the amount to be paid for such a license thereafter, which amount. 
shall be paid as in the case of original applications; but if the board 
of county commissioners do not approve the same, the license shall 
be vacated, and no other sum shall be required to be paid than that 
fixed by the county clerk. 


§ 6. Penalty for violation. If any person or persons, com- 
pany or corporation, shall, directly or indirectly, keep an auction. 
store, or sell, vend, or retail any goods, wares, or merchandise, with- 
out being first duly authorized by license or permit, as aforesaid,. 
such person or persons, company or corporation, so offending, shall 
forfeit and pay any sum not less than ten dollars nor exceeding two- 
hundred dollars. 


§ 7. Merchants taxed not included. Nothing in this act 
shall be so construed as to extend to the sale of goods, wares, and 
merchandise by merchants who pay an annual tax upon the same,,. 
assessed according to the revenue laws of this territory, nor to per- 
sons who sell commodities manufactured or raised by themselves in 
this territory, or in any adjoining state or territory. (ds amended, 
Sess. Laws 1881, c. 92.) 


CHAPTER XXXVII. 
WEIGHTS. 


§ 1. Bushels of articles fixed by weight. A bushel of 
each of the articles enumerated in this section shall consist of the: 
number of pounds avoirdupois, respectively, affixed to each, viz.: 

Barley, forty-eight pounds. 

Beans, sixty pounds. 

Bran, twenty pounds. 

Buckwheat, forty-two pounds. 

Beets, sixty pounds. . 

Broom-corn seed, thirty pounds. 

Corn, shelled, fifty-six pounds. 

Corn, in the ear, seventy pounds. 
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Clover seed, sixty pounds. 

Coal stone, eighty pounds. 
Flaxseed, fifty-six pounds. 

Lime, eighty pounds. 

Oats, thirty-two pounds. 

Onions, fifty-two pounds. 
Potatoes, Irish, sixty pounds. 
Potatoes, sweet, forty-six pounds. 
Peas, sixty pounds. 

Rye, fifty-six pounds. 

Salt, eighty pounds. 

Turnips, sixty pounds. 

Timothy seed, forty-two pounds. 
Wheat, sixty pounds. : 


§ 2. Ton of hay, cubic measure. A ton of hay shall eon- 
sist of two thousand pounds; or, by measurement, three hundred and 
forty-three cubic feet, after the same shall have been stacked thirty 
days, or such time as may be agreed upon between the parties. 


§ 3. Cubic feetin perch. A perch of mason work or stone 
is hereby declared to consist of twenty-five feet cubic measure. 
Grading and weighing wheat. See Appendix, c. 37, *8§ 4-13. 


ha 
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CHAPTER XXXVIII. 
HOMESTEAD AND THE CONVEYANCE THEREOF. 


§ 1. Exempt from judicial sale or judgment. The 
homestead of every family resident in this territory, as hereinafter 
defined, whether such homestead be owned by the husband or wife, 
so long as it continues to possess the character of a homestead, shall 
be exempt from judicial sale, from judgment lien, and from all mesne 
or final process issued from any court. 


§ 2. Family defined. A widow or widower, though without 
children, shall be deemed a family while continuing to occupy the 
house used as such at the time of the death of the husband or wife. 


§ 8. Conveyance of, limited. A conveyance or incumbrance 
by the owner of such homestead shall be of no validity unless the 
husband and wife, if the owner is married, and both husband and 
wife are residents of the territory, concur in and sign the same joint 
instrument. - 


§ 4. Liable for its taxes only. The homestead shall be 
liable for taxes accruing thereon, and if certified and recorded as 
hereinafter directed, shall be liable only for such taxes, and shall be 
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subject to mechanic’s lien for work, labor, or material, done or fur- 
J 


` nished exclusively for the improvement of the same, and the whole 


or a sufficient portion thereof may be sold to pay the same: 


§ 5. Liable for purchase money. The homestead may be 
sold for any debt created for the purchase thereof. 


§ 6. Must embrace residence. The homestead must em- 
brace the house used as a home by the owner thereof, and if he or 
she has two or more houses thus used at different times and places, 
such owner may select which he or she will retain as a homestead. 


$ 7. Embrace only contiguous tracts. It may contain 
one or more lots or tracts of land, with the buildings thereon and 
other appurtenances, subject to the limitations contained in the next 
section, but must in no case embrace different lots and tracts, unless 
they are contiguous, or unless they-are habitually and in good faith 


used as part of the same homestead. 


§ 8. Area embraced. If within a town plat it must not ex- 
ceed one acre in extent, and if not within a town plat it must not 
embrace in the aggregate more than one hundred and sixty acres. 


§ 9. Buildings embraced—defined. It must not embrace 
more than one dwelling-house or any other buildings, except such as 
are properly appurtenant to the homestead as such, but a shop, store, 

-or other building situated thereon, and really used or occupied by the 
owner in the prosecution of his own ordinary business, may be deemed 
appurtenant to such homestead. 


§ 10. Selection and marking. The owner, or the husband 
or wife, may select the homestead, and cause it to be marked out 
and platted and recorded as provided in the next section. A failure 
in this respect shall not leave the homestead liable, but the officer 
having the execution against the property of such a defendant may 
cause the homestead to be marked off, platted, and recorded, and may 
add the expense thence arising to the amount embraced in his exe- 
cution. 


§ 11. How marked and descrbed. The homestead shall 
be marked off by fixed and visible monuments, unless the same shall 
embrace the whole of a subdivision or lot, and in giving the descrip- 
tion thereof, when marked off as aforesaid, the direction and distance 
of the starting point from some corner of the dwelling-house shall be 
stated. The description of the homestead, certified and acknowledged 
by the owner, shall be recorded by the register of deeds of the proper 
county in a book to be called the “Homestead Book,” which shall be 
provided with a proper index. 


§ 12. Change of* homestead—limitations. The owner 
may, from time to time, change the limits of the homestead by chang- 
ing the metes and bounds, as well as the record of the description, 
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or may change it entirely; but such changes shall not prejudice con- 


veyances or liens made or created previously thereto; and no such © 


change of the entire homestead, made without the concurrence of the 
husband or wife, shall affect his or her rights, or those of the chil- 
dren. 


§ 13. New homestead exempt. , The new homestead shall 
in all cases be exempt to the same extent and in the same manner 
as the old or former homestead was exempt. 


§ 14. Disputed homestead. When a disagreement takes 
place between the owner and any person adversely interested, as to 
whether any land or buildings are properly a part of the homestead, 
it shall be competent for the district court, in any proper case, to de- 
termine such question, and all questions relating thereto. 


§ 15. Order of succession to. Upon the death of either 
husband or wife, the survivor may continue to possess and occupy the 
whole homestead, until it is otherwise disposed of according to law; 
and, upon the death of both husband and wife, the children may con- 
tinue to possess and occupy the whole homestead until the youngest 
child becomes of age. 


§ 16. Descends free of debt. Such homestead shall de- 
scend according to the law of succession as provided by the Civil 
Code, unless otherwise directed or disposed of by will, and shall be 
held exempt from any antecedent debt of the parent; and, if it descend 
to the issue of either husband or wife, it shall be held by such issue 
exempt from debts of such husband or wife, except as in the following 
section provided. 


§ 17. If no survivor, liable for debt. And if there be 
no husband or wife surviving, and no issue, the homestead shall be 
liable to be sold for the payment of any debts to which it might at 
that time be subjected if it had never’been held as a homestead. 


§ 18. Limitation of devise. Subject to the rights of the 
surviving husband or wife, as declared by law, the homestead may be 
devised like other real property of the testator. 


§ 19. Family further defined. Every family, whether 
consisting of one or more persons, in actual occupancy of a home- 
stead, as defined in this chapter, shall be deemed and held to be a 
family, within the meaning of this chapter. 
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CHAPTER XXXIX. 
COMPENSATION OF PUBLIC OFFICERS. 


§ 1. The salaries and fees of the several officers hereinafter named. 
shall be as follows, to-wit: 


TERRITORIAL AUDITOR. 


§ 2. The salary of the territorial auditor shall be three hundred 
dollars per annum, which shall be payable quarterly; and he shall 
receive twenty-five dollars annually for office rent, fuel, and sta- 
tionery. (See Appendix, c. 39, *§ 2a.) 


TERRITORIAL TREASURER. 


§ 8. The salary of the territorial treasurer shall be two thousand 
dollars per annum, payable quarterly; that he give a bond of one 
one hundred thousand dollars, with good and sufficient sureties, to be 
approved by the governor. (As amended, Sess. Laws 1888, c. 108.) 


CLERKS OF THE DISTRICT COURTS. 


§ 4. The clerks of the district courts shall be entitled to charge- 
and receive for their fees and services the emoluments prescribed by 
section 828 of the Revised Statutes of the United States, so far as the 
same is applicable to the business ‘in the district courts of countieg 
and subdivisions, and for any item not embraced within said section 
of the United States law, such compensation as may be alowed by 
the rules of the court. 


CLERKS’ FEES. 7 


[The following is section 828 of the Revised Statutes of the United States, and the 
law referred to in the above section, as governing the fees of clerks of the district 
courts: | 

For issuing and entering every process, commission, summons,. 
capias, execution, warrant, attachment, or other writ, except a writ 
of venire, or a summons or subpoena for a witness, one dollar. 

For issuing a writ of summons or subpcena, twenty-five cents. 

For filing and entering every declaration, plea, or other paper, ten 
cents. 

For administering an oath or affirmation, except to a juror, ten 
cents. e 

For taking an acknowledgement, twenty-five cents. 

For taking and certifying depositions to file, twenty cents for each 
folio of one hundred words. | 

For a copy of such deposition furnished to a party on request, tem 
cents a folio. 

For entering any return, rule, order, continuance, judgment, de- 
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cree, or recognizance, or drawing any bond, or making any record, 
certificate, return, or report for each folio, fifteen cents. 

For a copy of an entry or record, or of any paper on file, for each 
folio, ten cents. 

For making dockets and indexes, issuing venire, taxing costs, and 
all other services, on the trial or argument of a cause where issue is 
joined and testimony given, three dollars. 

For making dockets and indexes, taxing costs, and all other serv- 
ices, in a cause where issue is joined, but no testimony is given, two 
dollars. 

For making dockets and indexes, taxing costs, and other services, 
in a cause which is dismissed or discontinued, or where judgment 
or decree is made or rendered without issue, one dollar. 

For making dockets and taxing costs, in cases removed by writ of 
error or appeal, one dollar: 

For affixing the seal of the court to any instrument, when required, 
twenty cents. 

For every search for any particular mortgage, judgment, or other 
lien, fifteen cents. 


THE DISTRICT ATTORNEY. 


§ 5. The district attorneys shall severally receive such salary for 
their services as the board of county commissioners of the proper 
county shall allow, not less than four hundred dollars a year; but 
the salaries of such district attorneys shall not be increased or di- 
minished during the term for which he shall be elected or appointed. 
All fees and costs recovered in civil actions, in which the county is 
the succesful party, shall be paid into the county treasury, for the 
use and benefit of the county; and it shall.not be competent or law- 
ful for the board of county commissioners to give and pay said fees 
and costs, or either, or any part thereof, to said district attorney, as 
a part of his salary, or in addition to his salary, and every order made by 
said board for the purpose shall be void. (See Appendia, c. 39, §§ 5, 6.) 


§ 6. Certain fees prohibited. Said district attorneys shall not. 
receive any fees or reward from, or on behalf of, any prosecutor or 
other individual, for services in any prosecution or business to which 
it shall be his official duty to attend, nor be concerned as attorney 
or counsel for either party, other than for the territory or county, in 
any civil action depending on some state of facts upon which any 
criminal prosecution commenced, but undetermined, shall depend; 
nor shall any district attorney, while in office, be eligible to or hold 
any judicial office whatever; but if the district attorney of one county 
shall be requested to go to another county, or from one part to an- 
other part of his county, to transact any business as district attor- 
ney, he shall be paid by his county the amount of his necessary ex- 
penses in transacting such business, in addition to the salary fixed 
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by the county board. (Sess. Laws 1883, c. 43, §§ 5,6. See Appen- 
diz, c. 89, 8§ 5, 6.) i 


When §§ 5 and 6 go into effect. See Appendix, c. 14, *§§ 3, 4. 


REGISTER OF DEEDS. 


§ .7. The register of deeds is entitled to charge and receive the 
following fees: 

For recording deed, mortgage, or other instrament, and indexing, 
for the first four hundred words, seventy-five cents. 

For each additional folio, ten cents. 

Copy of record, for each ten words, one ‘cent. 

Certificate and seal, twenty-five cents. 

Making certified abstract of title, for the first deed or manele, one 
dollar. 

And whenever any person presents an abstract to .the ia of 
deeds who made the same, for continuation of such abstract, it shall 
be his duty to continue the same, and he shall be entitled to receive 
ten cents for each new transfer, and twenty-five cents for his certifi- 
cate thereto, and no more. 

And for each additional deed or transfer, ten cents. 

Entering satisfaction of mortgage or lien, twenty-five cents. 

For recording each certificate of marriage, twenty-five cents. 

For recording marks and brands, each, twenty-five cents. 

For filing and indexing chattel mortgage, twenty-five cents. 

For recording a final receipt from the receiver of any United States 
land-offiee, fifty cents. (As amended, Sess. Laws 1881, ec. 1, 76.) 

Fees for recording trade-mark. See Appendix, c. 21, *§ 57e. 


‘COUNTY CLERK. 


§ 8. For performing the duties of clerk of the county commis- 
sioners, and attending to the business of the county, the county clerk 
shall receive such salary per annum, to be paid by the county quar- 
terly, as the commissioners of the county shall allow, not exceeding 
in any year the sum of six hundred dollars. 

For each certificate and seal in other cases, twenty-five cents. 


Fees for recording brand. See Appendix, c. 34, *§ 33, 
Fees for taking affidavits under the act offering bounty for wolf scalps. 
See Appendix, c. "34% *§ 50. 
SHERIFF. ~ 


§ 9. The sheriff shall be entitled to charge and receive the fol- 
lowing fees: 

Serving capias with commitment or bail-bond, and return, two dol- 
jars. 

For each search on search-warrant, one dollar.: 

Arresting under search-warrant, each defendant, one dollar. 

Serving summons, order of attachment, order of replevin, writ of 
injunction, scire facias, citation, or other mesne process, and return 
thereof, sixty cents. 
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Each defendant besides the first, fifty cents. 

Copy of summons, order of attachment, twenty-five cents. 

Copy of writ of injunction, scire facias, each ten words, one cent. 

Serving subpoena for witness, each person, twenty-five cents. 

Taking and filing replevin bond, or other indemnification, to be fur- 
nished and approved by the sheriff, one dollar. 

Traveling expenses, for each mile actually and necessarily trav- 
eled, ten cents. 

Making copy of any process or bond or paper, other than herein 
provided, for every ten words, one cent. 

Levying writ of execution and return thereof, one dollar. 

Levying writ of possession, with the aid of the county, three dol- 
lars and fifty cents. 


Levying writ of possession, without the aid of the county, two dol- 
lars. 


Summoning grand jury, including mileage, to be paid by the 
county, eight dollars. 


Summoning petit jury, including mileage, to be paid by the county, 
sixteen dollars. - 


Summoning special jury, for each person impaneled, twenty-five 
cents. 


Serving notice of motion, or other notice or order of court, fifty 
cents. 


Executing writ of habeas corpus, and return, one dollar and twenty- 
five cents. 


cents. 


Calling dapet to appraise any goods and chattels which he may 
be required to have appraised, sixty cents; and to each appraiser, ta 
be taxed as costs, one dollar. ` 

Advertisement of sale in newspaper, in addition to the printing, 
sixty cents. 

Advertising in writing for sale of personal property, one dollar. 

Posting notices of sale of real property, one dollar. 

Executing writ or order of partition, two dollars. 

Making deed for lands sold on execution or order of sale, two dol- 
lars. 


Committing prisoner to prison, or EEEE therefrom, fifty 
cents. 

Opening court, and attending thereon per day, to be paid by the 
county, four dollars. But this per diem shall not be construed to ap- 
ply to deputies, and shall not be allowed for attendance on justices’ 
or probate courts. 

Commission on all money received and disbursed by him on execu- 
tion or’ order of sale, order of attachntent, decree, or on sale of real 
or personal property, shall be, for each dollar not exceeding four hun- 
dred dollars, three cents. 
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For every dollar above four hundred dollars, and not exceeding 
4a one thousand dollars, two cents. 
£ For every dollar above one thousand dollars, one cent. 
In all cases in the district court where persons, in whose favor the 
Hh. execution or order of sale is issued, shall bid in the property sold on 
execution or decree, the sheriff or master making such sale shall re- 
ceive the following compensation: If the amount for which the prop- 
erty is bid in shall be one thousand dollars or less, the sum of five 
dollars, and no more; if the amount for which the property is bid in 
be more than one thousand dollars, the sum of ten dollars, and no 
more. 

For boarding prisoner, per day, not exceeding seventy-five cents, 
to be determined by the board of county commissioners. 

For distributing ballot-boxes to the various precincts, two dollars 
per day and mileage. 

For executing death-warrant, such fee as the board of county com- 
missioners shall deem reasonable and just, to be paid by the county. 

In all cases where personal property shall be taken by the sheriff 
on execution, or on an order of attachment, and applied in satisfae- 
tion of the debt without sale, he shall be allowed the same percentage 
on the appraised value of the same as in case of sale. (As amended, 
Sess. Laws 1881, c. 77.) 


§ 10. The sheriffs of the several counties, for performing the du- 
ties required by law to be performed by them in the probate or jus- 
tices’ court, shall receive the same fees as are allowed for similar 
service in the district court, to be taxed against the proper party or 
parties by the probate judge or justice. 

Sheriffs and other officers to make return of their fees on writs in criminal 
cases When returned. See Appendix, c. 39, *§ 10a. 
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CORONER. 
§ 11. The coroner shall be entitled to charge and receive the fol- 
lowing fees: 
For a view of each body, and taking and returning an inquest, five 
dollars. 
` For a view of each body and examination without inquest, three 
dollars. 
For taking information, fifty cents. 
For issuing subpoenas, warrant, or order for a jury, fifty cents. 
For qualifying an inquest, fifty cents. 
For administering oath or affirmation to witness, ten cents. 
For each adjournment, fifty cents. 
For taking deposition, drawing and returning inquisition, for each 
ten words, one cent. 
For each mile traveled to ‘and returning from an examination or 
inquest, ten cents. 
For physician making post-mortem examination of dead body, ten 
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dollars, which fee shall be paid out of the county treasury when they 


cannot be obtained from the estate of the deceased; but in all cases 
of murder or manslaughter, out of the goods, chattels, lands, and 
tenements of the slayer, if he hath any, otherwise by the county, 
with mileage for distance actually traveled to and from the place of 
securing the dead body. 

For all other services rendered, the same fees as are allowed the 
sheriff, and mileage. (As amended, Sess. Laws 1881, c. 75.) 


MASTER IN CHANCERY. 


§ 12. A master in chancery shall be entitled to charge and receive 
the following fees : : 


For copying any paper or-instrument of writing, taking testimony, ’ 


for every ten words, one cent. 

Swearing each witness, ten cents. 

Making report of facts or conclusions of law, or ‘upon exceptions, 
for every ten words, one cent. 

And such additional fee as the court shall allow, not exceeding in 
any one cause the sum of ten dollars. 

Certificate and seal, twenty-five cents. 

Taking affidavit, twenty-five cents. 

For all services pertaining to the sale of real estate, the same fees 
as are allowed by the law to the sheriff in like cases. 


FEES IN PROBATE COURT. 


§ 18. The judge of the probate court shall be entitled to charge 
and receive the following fees: 

Filing petition for appointment of administrator, executor, and 
guardian, or for the revocation of the same, fifty cents. 

Granting letters testamentary or of administration, when not con- 
tested, seventy-five cents, and when contested or opposed, one dollar 
and fifty cents, and for order revoking the same, fifty cents. 

Hearing any complaint, or an application for the appointment of 
a guardian, fifty cents. 

Appointing a guardian, fifty cents; and when one guardian shall 
be appointed for more than one person at the same time, twenty-five 
cents for each person after the first, for whom such guardian shall be 
appointed. 

Judgment or order for probate of will, when not contested, seventy- 
five cents; when contested, one dollar and fifty cents. 

For reducing to writing the testimony of witness, i in cases required 
by law, ten cents for every one hundred words. 

Certificate of probate attached to will, twenty-five cents. 

Recording will and certificate of probate, ten cents for every one 
‘hundred words. 

For issuing warrant of arrest, or to compel attendance, fifty cents. 

For every commitment to jail of any person, fifty cents. 
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Recording letters testamentary and of administration, and bond, 
in each case, one dollar. 

Judgment or order for settling an estate, fifty cents. 

Order for distribution, fifty cents. 

Order of sale of personal or real estate, fifty cents. 

Examining and allowing an inventory, fifteen cents for each folio. 

Administering an oath to an executor, administrator, or other per- 
son, in cases provided for by law, ten cents. 

Examining and passing upon accounts of executors, administra- 
tors, guardians, and other persons, for the first folio, twenty-five cents, 
and for each additional folio, ten cents. 

For each citation, summons, or other process, twenty-five cents. 

Issuing a commission to examine and pass upon claims against an. 
estate, or to partition property, fifty cents. 

Appointment of appraisers of the property of an estate, fifty cents. 

Approving and filing a bond given on an appeal, twenty-five cents. 

Approving bonds of administrators, executors, or others, twenty- 
five cents. 


Order for an allowance toa family, widow, or minor children, twen- 
ty-five cenis. i 

Order for sale of personal estate, or for publication of any notice, 
or any other ordinary order in proceedings before him, where no 
other provision is expressly made, twenty-five cents. 

Making and entering order confirming sale, fifty cents. 

For issuing order to show cause, twenty-five cents. 

Filing petition for sale of property, and hearing same, fifty cents. 

Each order for sale of real estate to påy debts of an estate, fifty 
cents. 

Extending time for settling on an estate, on examining and allow- 
ing claims against an estate, twenty-five cents. 

Granting reference of accounts of executors or administrators, or 
allowing report thereon, fifty cents. 

For a bond of executors, administrators, or guardians, on an ap- 
peal, twenty-five cents. 

Disallowing application for letters of administration, or probate of 
a will, to be paid by the party applying, fifty eents. 

Proportioning an insolvent estate among the creditors, seventy-five 
cents. 

Entering the account of an executor, administrator, or guardian, 
ten cents for each folio. 

Entering each oath of an executor or administrator;ten cents. 

Searching the records or files in his office, for each year, twenty- 
five cents. 

Every judgment, decree, or order in nature of judgment, not other- 
wise provided, fifty cents. 

Recording any matter required to be recorded, not otherwise herein 
provided for, ten cents for each folio; and when any will or other 
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: matter is recorded in any other than the English language, for each 
folio, twenty cents. 

For a translation of any will.from any other language, for each 
folio, twenty-five cents. 
` Copies and exemplifications of the probate of any will, of letters 
testamentary, or of administration, or of any other proceeding or 
order had or made before him, or any other papers filed or recorded 
in his office, transmitted on appeal, or furnished on the request of 
any person, for each folio, ten cents. 

And in counties having a population of over five thousand people, 
the judge of the probate court of each of said counties shall receive 
an annual salary of three hundred dollars per annum in addition to 
the foregoing fees, to be paid quarterly by the county. (As amended, 
Sess. Laws 1883, e. 102.) | 


§ 14. Repealed. Sess. Laws 1881, c. 109. 


COUNTY TREASURER. 


§ 15. Hach county treasurer shall receive for his services the fol- 
lowing fees: l l 

On all money collected by him for each fiscal year, four per cent. 

On all sums collected, percentage shall be allowed but once, and 
in computing the amount collected for the purpose of charging per- 
centage, all sums, from whatever source derived, shall be included 
together. : 

For advertising and selling lands for delinquent tax, an additional 
fee of five per cent., to be paid only so far as the lands are actually 
sold, and out of the fund received therefor, and to be collected in 
each case where the lands are sold, and from*the purchaser; but for 
all other cases and services the treasurer shall be paid in the same 
pro rata from the respective funds collected by him, whether the’same 
be in money, territorial or county warrants. 

For each and every levy he or his deputy shall make on personal 
property, for the satisfaction of a tax or taxes, he shall receive-a fee 
of one dollar and ten cents for every mile. actually traveled by him, 
to be collected out of ‘the property levied on by him, and for the sale 
of personal property so levied on by him he shall receive a fee of 
one dollar, to be collected out of the property so levied on by him. 
(As amended, Sess. Laws 1879, c. 20, § 1.) 


§ 16. Im all cases where persons residing out of the territory ap- 
ply to the treasurer by letter to pay taxes, the treasurer is authorized 
to charge a fee of one dollar for each tax receipt by him sent to such 


person. (As amended, Sess. Laws 1879, c. 20, § 3.) 
V.2—35 
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NOTARIES PUBLIC. 

§ 17. Notaries public are entitled to charge and receive the fol- 
lowing fees: 

For each protest, one dollar and fifty cents. 

For recording the same, fifty cents. 

For taking affidavit and seal, twenty-five cents. 

For administering oath or affirmation, ten cents. z 

For taking deposition, each ten words, one and a half cents. 

For each certificate and seal, twenty-five cents. 

For taking proof of acknowledgment, twenty-five cents. 


JUSTICES OF THE PEACE. 
§ 18. Justices of the peace shall be entitled to charge and receive 


the following fees: 
Docketing, each cause, twenty-five cents. 
Taking affidavit, twenty five cents. 
Filing petition, bill of particulars, or other paper necessary in a 


cause, ten cents. 
Issuing summons, capias, subpoena, order of arrest, or venire for 


jury, fifty cents. 
Issuing execution, order of sale, order of attachment, order of re- 
plevin, and entering return therein, fifty cents. 
Issuing writ of restitution, and entering return therein, one dollar. 
Administering oath or affirmation to witness, ten cents. 
Entering judgment in any cause, fifty cents. 
Taking acknowledgment of deed or other instrument, twenty-five 


cents. 
Swearing jury, twenty-five cents. 
Copy of appeal, certiorari, or copy of pleadings, or other papers for 
any purpose, for each ten words, one cent. 
Taking depositions, for each ten words, one cent. 
Certificate, twenty-five cents. 
Issuing warrant or mittimus, fifty cents. 
Taking information or complaint, fifty cents. 
Discharge to jailer, twenty-five cents. 
Dismissal, discontinuance, or satisfaction, twenty-five cents. 
Written notice to party or parties, ten cents. 
Filing notice and opening judgment for rehearing, fifty cents. 
Each adjournment, fifty cents. 
Performing marriage ceremony, three dollars. 
- Each day’s attendance upon trial of a cause, after the first day, 
two dollars. 
Taking and approving bail-bond, twenty-five cents. 
Entering voluntary appearance of defendant, twenty-five cents. 
Issuing attachment, fifty cents. 
Entering motion or rule, ten cents. 
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Rule of reference to arbitrators, fifty cents. i 
Entering award of arbitrators, twenty-five cents. 


Commission on money collected on judgment, without execution, 
shall be one per cent. on the amount. 


CONSTABLES. 


§ 19. Constables shall be allowed the same fees as are allowed to 
sheriffs for like services. 


JURORS. 


§ 20. For each day’s attendance at any district court, as grand, 
petit, or special juror, to be paid by the county, two dollars. 

Traveling expenses for each mile actually traveled, the mileage to 
be circular and paid by the county, five cents. 

For juror in justice’s court, each case, one dollar. 


COUNTY SURVEYORS. 


§ 21. Three dollars per day when actually employed, and mile- 
age. 


ae each lot laid out and platted, in any city or town, twenty-five 
cents. 

For each copy of plat and certificate, fifty cents. 

Recording each survey, twenty-five cents. 

For each mile actually and necessarily traveled in going to work, 
ten cents each way. 

For establishing each corner, twenty-five cents. 

For ascertaining the location of a city or town lot in an old survey, 
and measuring and marking the same, two dollars. 

For surveying county roads, per day, three dollars. 

Expenses of necessary assistance shall, in addition, be paid-by the 
party or parties requiring the work to be done. 


PRINTERS. 


§ 22. In all cases when publication of legal notices of any kind 
are required or allowed by law, the person or officer desiring such 
publication shall be required to pay one dollar per square of twelve 
lines of nonpareil type, or its equivalent, for the first insertion, and 
seventy-five cents per square for each subsequent insertion. And in 
all eases of publication of notices in connection with commencement 
of actions in court, or sales upon execution, the plaintiff may desig- 
nate the newspaper published within the county in which such notice 
shall be published; that in all legal advertisements fractional parts 
of twelve lines shall be paid for at the rate of ten cents per line of 


nonpareil type, or its emiva eni: (As amended, Sess. Laws 1883, c. 
53. i 
Ms ASSESSOR. 


x 


§ 23. Each assessor, or his deputy, shall receive for his services, 
for each and every day actually engaged, the sum of three dollars. 
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COUNTY COMMISSIONERS. 


§ 24. County commissioners shall each be allowed, for the time- 
they shall be necessarily employed in. the duties of their office, the- 
sum of three dollars per day, and five cents per mile for the distance- 
actually traveled in attending the meetings of the board, and when 
engaged in other official duties, to be- paid out of the general county 
fund. (Amended as to Lawrence county, Sp. Laws 1881, c. 35.) 


WITNESSES. 


§ 25. For each day’s attendance before the district court, or be- 
fore any other court, board, or tribunal, in all civil and criminal cases, 
one dollar; and for each mile actually traveled one way, ten cents: 
provided, that in all criminal cases witness fees shall be paid out of 
the treasury of the proper county. 


TAXATION OF JURY FEES. 


§ 26. There shall be paid by the party against whom a verdict 
is rendered in the district court, a jury fee of five dollars, to be taxed 
in the bill of costs; and, when collected, to be paid into the county 
treasury; and for each trial by the court, a fee of one dollar, to be 
taxed, collected, and paid in a like manner, for the use of the county. 


§ 27. In each criminal case tried by a jury, upon a conviction of 
the defendant or defendants, there shall be taxed, in the bill of costs, 
a fee of six dollars as a jury fee, and judgment therefor shall be ren-. 
dered against such defendant or defendants, which sum, when col- 
lected, shall be paid into the county treasury for the use of the county. 


FEES IN MATTERS OF ESTRAYS. 


§ 28. The following fees are allowed in cases of estrays: 

To justices of the peace for issuing any warrant of appraisement, 
fifty cents. 

For filing and entering in docket the sworn report of appraisers, 
fifty cents. 

Taking and entering the affidavit of the taking up of any estray, 
fifty cents. 

For posting notices of estray, and certifying copy of the sworn re- 
ports of the appraisers to the register of deeds, fifty cents. 

Posting notices and selling an estray, two dollars. 

Advertising estray, if published in a newspaper, three dollars. 

To each appraiser, twenty-five cents. 

To register of deeds, for entering certified copy of sworn report of 
appraisers, twenty-five cents, and for each inspection of the estray. 
registry, ten cents. ; 
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MISCELLANEOUS PROVISIONS. 


§ 29. Interpreters or translators may be allowed such compensa- 
-tion for their services as the court shall certify to be reasonable and 
just, to be taxed and collected as other costs, but the same shall not 
exceed two dollars per day. 


§ 30. Officers authorized by law to take and certify acknowledg- 
ments of deeds and other instruments, are entitled to charge and re- 
ceive twenty-five cents each therefor, and for administering oaths and 
certifying the same, ten cents. 


$ 31. In all actions, motions,:and proceedings in the supreme, 
district, probate, or justices’ courts, the costs of the parties shall be 
taxed and entered on record separately. 


§ 382. The clerk of the supreme court and of each district court, 
the register in chancery, probate judge, sheriff, justice of the peace, 
constable, or register of deeds, may in all cases require the party for 
whom any service is to be rendered, to pay the fees in advance of the 


rendition of such service, or give security for the same, to be approved 
by the officer. 


§ 33. All officers whose fees are by this chapter determined, are 
hereby required to make fair tables of their respective fees, and keep 
the same in their respective offices in some conspicuous place for the 
inspection of all persons who shall have business in said office; and if 
any such officer shall neglect to keep a table of fees of his office as afore- 
said, such officer shall, for such neglect so to keep a table of fees of 
his office, forfeit and pay the sum of five dollars, to be recovered by 
action at law, before any justice of the peace, for the use of the county 
in which the offense shall have been committed. 


§ 34. It shall be the duty of the district court, at each term of 
court, to appoint a competent number of bailiffs to wait on the grand 
jury and court, during the term, who shall be allowed for their serv- 
ices two dollars per day, to be paid by the county. 


§ 35. Every officer, whose salary is in the nature of a per diem, 
shall, before drawing any money on account of such salary, sub- 
scribe an oath or affirmation in form following: 

I, A. B., do solemnly swear, or affirm, that I have been - days neces- 
sarily and diligently engaged in the duties of my office as (insert title of office.) 

| Officer’s name. ] 

Any disbursing officer of this territory who shall pay any portion 
of the salary of any officer aforesaid,:before such oath or affirmation 
is taken and subscribed, shall forfeit to this territory the sum of fifty 
dollars, which forfeiture may be sued.for by any ORADA YEL 


Approved February 17, 1877. 
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FEES OF CHAPLAINS. 
CHAPTER XLIV., Laws of 1874-5. An Act to Establish the Fees of Chaplains, 


§ 1. Beitenacted by the Legislative Assembly of the Territory of Da-- 
kota, that the fees for chaplains elected by the council and house of 
representatives shall be two dollars ($2.00) per day for services ren- 
dered during the session of the legislative assembly. Said fees shall 
be paid out of any moneys in the territorial treasury not otherwise 
appropriated. i 


§ 2. This act shall take effect and be in force from and after its 
passage and approval. 


Approved December 30, 1874. 


CHAPTER XL. 
PUBLIC EDUCATION. 


4 

An Act to Establish and Provide for the Maintenance of a General 
and Uniform System of Common Schools, and Improve.Their Use- 
fulness. ' 


§ 1. Common school system established—officers. 
Be it enacted by the Legislative Assembly of the Territory of Dakota: 
A general and uniform system of-free public common schools is 
hereby established and shall be provided for and maintained in all 
parts of this territory included within organized counties. Those 
schools which are within incorporated cities, towns, and villages 
which now have or may hereafter have boards of education, shall be 
governed by such laws as now are or may hereafter be in force con- 
cerning them; but this act shall not apply to or govern such boards 
of education except in those matters wherein it specifically refers and 
applies to them. All other public schools shall be established, main~ 
tained, and governed under this act, and for their organization and 
government, and the administration of the affairs of all public schools, 
so far as they have relations thereto, the following officers shall be 
appointed, elected, or otherwise designated, with the various powers 
and duties provided in the several laws to them relating, viz. : 

A superintendent of public instruction for the territory; deputy 
superintendent of public instruction for the territory; a county super- 
intendent of public schools for each organized county; a board of ed» - 
ucation for every incorporated city, town, or village entitled thereto, 

_and having the membership and subordinate officers provided by law;.- 
a school board consisting of three members for every organized school 


COMPENSATION 


of assistant superintendent of public instruction. See Apperidix, c. 
40, *§ 173. 

fish commissioner. See Appendix, c. 41, *§ 23. 
stenographer. See Appendix, c. 59, *§§ 3, 4, 
Becretdry of territory in certain cases. See ‘Appendix, c. 39, *§ 36: 
judge i of first judicial district. See Appendix, c. 39, *§§ 37-42: 
rustees of deaf and dumb institute. See Appendix, c: 54, *§ 4: 
attorney general. See Appendix, c. 55, * 
surveyor dnd engineer. See Appendix, c: 56, *§ 31: 
county auditor. See Appendix; c. 57, *§ 14. 
trustees df reform school: See Appendix, c. 58, *§ 3: 
officers of insane hospital. See Appendix, c. 51, *§ 4. 
commissioners of insane. See Appendix, c. 51, *g 41: 
officers of penitentiary. See Appendix, c. 53: 
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township; and such other officers as may be by law provided or asso- 
ciated with these in duty. (Sess. Laws 1888, c. 44, § 1.) 


SCHOOL CORPORATIONS. 


§ 2. Powers of school townships. Every organized school 
township is hereby declared a distinct municipal corporation for 
school purposes, by the proper corporate name of the school town- 
ship, and by such name shall be capable and have power to contract 
and be contracted with; to sue and be-sued in any court having 
competent jurisdiction; to take by grant, gift, bequest, or devise, and 
“hhoia and dispose of, and convey, any real or personal property or 
estate, and to so take, hold, and dispose of the same whether trans- 
ferred in terms to such corporation by its proper name and-style, by 
designation, or to any person or persons, or body or officer, for it, 
for the use and benefit of common schools and for school purposes; 
and such property, while used or appropriated for such school pur- 
poses,*shall not be levied upon or sold by virtue of any warrant, writ, . 
execution, or other process, nor be subject to any judgment lien, nor 
be subject to taxation for any purpose whatsoever; and the title of 
the school-houses, sites, lots, furniture, books, apparatus, and all ap- 
pendages and appurtenances, and all other property belonging to any 
such corporation for school purposes, and all such property in this 
act mentioned and within such corporation, shall be vested in said 
corporations respectively. -This section, and the powers in this act 
granted to such corporations and the school boards thereof, shall not 
be construed to prevent the alteration of-the boundaries of any such 
corporation for the good of schools or for necessary civil purposes.. 
(Id. § 2.) 7 

SUPERINTENDENT OF PUBLIC INSTRUCTION. 


§ 3. Territorial superintendent—how appointed, etc. 
At each biennial session of the legislative assembly, the governor 
shall nominate, and+by and with the advice and consent of the 
legislative council appoint, a person of suitable learning, ability, and 
experience as superintendent of public instruction, who shall hold his 
office for two years, and until his successor is appointed or elected 
and qualified, and who shall be a territorial officer. When any va- 
cancy occurs in said office by death, resignation, or otherwise, the gov- 
-~ ernor shall appoint some skilled, suitable, and qualified person to the 
vacancy, and the person so appointed shall hold the office for the re- 
mainder of the term and until his successor is appointed or elected 
and qualified. The governor is authorized to remove from office any 
superintendent of public instruction who violates, or fails to faith- 
fully discharge, the duties of his office, and to appoint a successor as 
herein provided. The superintendent of public instruction shall qual- 
ify, as provided by the Political Code, before entering upon the duties 
of his office. (Id. § 3.) - 
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§ 4. Duties of superintendent. Itis the duty of the su- 
perintendent of public instruction to make and preserve a ‘record of 
his official acts; to faithfully and constantly labor to promote the in- | 
terests of public schools and education throughout the territory and 
in all the organized counties thereof; to visit the common schools 
therein, confer and advise with the county superintendents and teach- 
ers, direct and aid them in the efficient, systematic, and thorough 
organization of common schools, and encourage the opening and 
maintenance of additional schools when necessary; to prescribe and 
furnish blank forms for the collection of statistics and making re- 
ports of all the schools and school property within the territory, and 
of the receipt and disbursement of all public school funds. He shall 
also make a careful study of the school system from his own experi- 
ence and that of others in the territory, and shall open such corre- 
spondence with other territories and states as shall be necessary to 
enable him to secure useful information of systems and improve- 
ments therein, and embody the results of such study in recommenda- 
tions in his reports to the governor, and make such redraft of our 
school laws or prepare such amendments for the same as in his judg- 
ment are necessary to the more successful conduct of our schools, the 
care of our school funds, and the improvement of our system. (Id. § 4.) 


§ 5. Powers and duties of same. He shall have power to 
grant certificates of qualification to persons of proper learning, abil- 
ity, and experience, who hold, or would be competent to receive, first 
grade certificates in a county, and who are, besides this, specialiy 
meritorious, or who are graduates of normal schools, which shall au- 
thorize them to be employed and to teach in any public school in 
Dakota for the period of five years from and after the date thereof, 
and for every such certificate he may charge and receive a fee of not 
more than five dollars. He shall prescribe the examinations to be 
made by county superintendents to test the acquirements of candi- 
dates for certificates, and the respective degrees thereof which shall 
be required of teachers for licenses of different grades. He shall se- 
eure as far as possible uniformity in the practical working of the 
school laws and in the standards of qualification for teaching, and to 
this end may attend examinations by county superintendents, and is 
authorized to inspect at any time the records of county superintend- 
ents, and. the examination and other papers on file in their offices; 
and he shall in all respects strive to render the school system and 
its operations efficient and useful to the people. (Id. § 6.) 


§ 6. Shall require reports—duty where funds are 
misappropriated. He shall require and seek to secure prompt, 
full, and accurate reports of all statistical and financial matters re- 
quired by law or useful to the system, from every officer required to 
make them, and shall endeavor by every means in his power to pre- 
vent all waste and every unlawful payment of school funds. If he 
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learns of any misappropriation or unlawful detention, embezzlement, 
or other criminal misuse of public school revenues or funds by any 
officer or person, he shall immediately inform the district attorney 
within whose district the act occurred, and it shall be the duty of 
such district attorney to promptly prosecute all Such offenses, and 
bring actions in the name of the proper school corporations for the 
recovery of all such funds and revenues. (Sess. Laws 18838, c. 44, § 6.) 


$ 7 Compensation, mileage, etc.—shall furnish 
blanks—appropriations. The salary of the superintendent of 
public instruction shall be fifteen hundred dollars a year, which shall 
be paid to him in equal parts for each calendar month after the end 
thereof, by warrant of the territorial auditor upon the territorial 
treasurer, upon his filing with the auditor his receipted account 
therefor. He shall also receive necessary mileage or traveling ex- 
penses for travel required in his duties to an amount in all not ex- 
ceeding four hundred dollars a year. He is also authorized to pro- 
cure the necessary stationery, blanks, postage, and record and 
account books, for his office, and to rent proper office room and pro- 
vide the necessary desks, cases, tables, chairs, and other furniture 
necessary and required for the safe and proper keeping of books, pa- 
pers, and correspondence, and to make convenient, advantageous, 
and accessible to the public the office and its records, books; and ex- 
hibits of educational apparatus and material, to an amount in all 
not exceeding five hundred dollars a year. He shall also cause to be 
prepared and printed, and shall furnish to the several county superin- 
tendents, the proper blanks necessary and reguired for their reports 
and for teacher’s certificates, and for the reports of the officers of the 
school corporations, and of all teachers of public schools which are 
required to report to them, in their respective counties, all of which 
blanks shall be furnished to the number of not less than three for 
every such officer and teacher, and such additional number as the 
law may require to be used; to print circulars of instruction to the 
various school officers and distribute them through the county super- 
intendents; and the account for all such blanks and ‘printing shall 
not exceed fifteen hundred dollars a year. All accounts made by him 
for salary, for traveling expenses, for office rent and expenses, print- 
ing, postage, and stationery, ‘and for blanks and instructions, shall 
be stated in detail, showing the items and the cost of each, and shall 
be separate for each of the four general purposes above mentioned 
and described; and the appropriations for these several general pur- 
poses shall be known in jaw, and in the accounts of the superintend- 
ent and auditor and other officers, respectively, as the salary fund, 
the mileage fund, the office fund, the blank fund, and a separate ac- 
count shall be kept for each. Every account shall be officially certi- 
fied by him as true, correct, and just, and shall be receipted to the 
territory of Dakota before payment. The auditor shall under no con- 
sideration audit and allow accounts against either of said funds in 
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any year beyond the amount appropriated therefor, but all the unex- 
pended balances in any year may be carried over and expended in 
the subsequent year. There is hereby appropriated out of any money 
in the territorial treasury, not otherwise appropriated, the sum of fif- 
teen hundred doll&rs each year for salary of the superintendent of 
public instruction, the sum of four hundred dollars a year for traveling 
expenses, the sum of five hundred dollars a year for the office expenses, 
and the sum of fifteen hundred dollars each year for the purchase of 
blanks and printing instructions. (Sess. Laws 1888, c. 44, § 7.) 


§ 8. Text-books, appeals, etc. The superintendent of pub- 
lic instruction shall discourage the use of sectarian books for any 
purpose, and sectarian instruction in any form, in the schools, and 
shall advise in the selection of books for school township libraries. 
He shall examine and determine all appeals duly made to him from 
the decision of any county superintendent in all matters of difference 
arising between persons or officers in the administration of the school 
laws, except as limited under the sections governing decisions by 
county superintendents, and his decision of such appeals shall be 
final. Said appeals shall only be taken from the decision of the 
county superintendent upon the questions at issue, and then only in 
writing to the county superintendent, who shall upon receipt thereof 
forward to the territorial superintendent a brief and orderly state- 
ment of tbe case, together with the papers and evidence relating 
thereto, and the decision of the territorial superintendent shall be 
made in writing, indorsed upon such statement or upon paper at- 
tached thereto. (Id. § 8.) 


$ 9. Annual report. The territorial superintendent shall, ou 
or before the fifteenth day of Decemberin each year, prepare and present 
to the governor a report in writing of his official acts for the preceding 
year, with a full statement of the condition of the public schools in 
the territory, the collection and expenditure of the public school funds 
and revenues, and statistics of the school population, number, and 
grade and duration of schools, attendance of pupils, wages of teach- 
ers, and other facts and statistics showing the condition, progress, 
and character of the public schools and of school property. He shall 
discuss any subject relating to public education he may deem impor- 
tant to the welfare of the schools, and make such suggestions as are 
required to advance, improve, and support them, together with drafts 
of law or amendments thereto which he may recommend; which re- 
port, with all accompanping papers, the governor shall submit to the 
next session of the legislative assembly with his message. (Id. § 9.) 


COUNTY SUPERINTENDENT. 


$ 10. County superintendent—bond, etc. The qualified 
electors of the several organized counties shall, at the same time and 
in the same manner that other county officers are chosen as provided. 
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by law, elect a suitable person, either male or female, of proper char- 
acter, ability, and experience, to be superintendent of public schools 
within such county, who shall hold office for two years from and 
after the first Monday in January next succeeding his or her elec- 
tion, (except when elected to fill a vacancy, when he or she shall im- 
mediately qualify and enter upon the duties,) and until his successor 
is elected and qualified. Before entering upon the discharge of his 
duties he shall take and subscribe an oath or affirmation that he will 
support the constitution of the United States and the laws thereof 
governing this territory, and -that he will faithfully discharge tae du- 
ties of his office, (naming it,) which oath shall be filed in the office 
of the county clerk. He shall also execute a bond in the manner re- 
quired by law, with one or more sureties, in the penal sum of five 
hundred dollars, which bond shall run to the county, be approved by. 
the county board, and filed in the office of the county clerk: Provided, 
however, that the board of county commissioners of the proper county 
shall have power to dismiss from office any county superintendent 
for immorality, intemperance, incompetency, or general neglect of 


duty; but no county superintendent shall be dismissed without giv- . 


ing him written notice, under the hand of the county clerk, attested 
by the seal of his office, twenty days or more before the day for the 
next regular session of the board of county commissioners, at which 
the cause shall be heard. The said notice shall state the charges 
preferred, the character of the instrument in which they were pre- 
ferred, whether petition, complaint, or other writing, with the name 
or names of those preferring the same. If the board find the charges 
true, they shall dismiss the county superintendent and appoint a 
proper person to the vacancy, to hold as provided by law. This pro- 
vision for the dismissal of a county superintendent shall not affect 
the powers granted by chapter twenty-two of the Political Code, but 
the proceedings authorized thereby may be taken against the county 
superintendent the same as if this law were not passed. Whenever 
used in this act or other law as referring to the county superintend- 
ent of public schools, the words he, his, or him, or like words, shall be 
also understood in the feminine gender. (Sess. Luws 1883, c. 44, § 10.) 


§ 11. Compensation, mileage, etc. The county superin- 
tendent shall receive three dollars for each day actually employed in 
the discharge of the duties of his office, and the sum of ten cents a 
mile for each mile actually traveled by him in the necessary dis- 
charge of his duties. In addition thereto, every county superintend- 
ent shall receive from his county not less than fifty dollars nor more 
than four hundred dollars for each year he shall serve, to be fixed by 
the board of county commissioners of his county and paid to him 
quarterly as the salaries of county officers are paid. He shall also 
be allowed a reasonable amount, not less than actual cost, for record- 
books, stationery, and postage for the necessary use of his office and 
in his duties. He shall make out in detail his account for services 
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and mileage, stating date and time employed, kind of services ren- 
-dered, and number of miles actually and necessarily traveled in his 
duties, which account shall be signed and verified by his affidavit, to 
the effect that the account and each item thereof are true. Said ac- 
eount may include in the same statement all and any of the several 
kinds of charges herein authorized, except salary, and may be ren- 
dered quarterly and filed with the county clerk for the board of county 
commissioners, who shall at their next session thereafter audit and 
allow the same, and the amount thereof shall be paid by warrant 
out of the county general fund. The superintendent may in such 
account charge for less than an entire day of service, but only by 
half or quarter day items. No order for paying such account shall 
be issued to any superintendent for the last quarter of any year, who 
shall have neglected to transmit his report to the territorial super- 
intendent as required by law, and who does not show the receipt of 
that officer for such report, stating that it is satisfactory in matter and 
form. Instead of such receipt he may prove that such report was 
sent by registered mail, and furnish his own affidavit that it was cor- 
rect in matter and form. (Sess. Laws 1883, c. 44, § 11.) 


§ 12. Powers and duties. The county superintendent shall 
have the general superintendence of the schools in his county, ex- 
cept those under the management of boards of education. He shall 
visit each common school and graded school within his county at 
least once in each year, and oftener if he shall deem it necessary for 
the purpose of increasing their usefulness, and shall strive to ele- 
vate, as far as practicable, the poorer schools to the standard of the 
best. At such visit he shall examine the condition of. the school in 
all respects, the mental and moral instruction given, the order and 
government prevailing, and the progress of the pupils in sound learn- 
ing, and substantial training and knowledge, the teacher’s ability, 
fitness for the school, and aptness to teach; and he shall especially 
observe the character of the primary instruction, and advise proper 
methods of practice and drill, and encourage aptness in teaching 
this grade. He shall further advise and direct the teacher concern- 
ing the government, discipline, and instruction of the pupils, and the 
course of study to be pursued and order of exercises to be observed; 
and shall adopt and urge such plans as will tend to improve the 
schools, and bring all as nearly as may be to the same course of 
study; and he shall record, and may permit the publication of, suit- 
able notes of his inspection of each school. (Id. § 12.) 

§ 138. Duties. The county superintendent shall encourage 
teachers’ institutes and associations, and shall labor in every prac- 
ticable way to elevate the standard of teaching, urge the continued 
‘employment of successful teachers, encourage the immigration of 
skilled teachers, and prevent by all proper means the employment of 
incompetent and inefficient teachers, and seek to make the employ- 
ment of all teachers by officers a responsible public duty for the pub- 
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lic advantage, and to be free from favor or affection and sectarian 
interest. In all controversies arising in the administration of the 
school law, ineluding differences about schools, school funds, and 
school townships, and all appeals from the decisions of school town- 
ship boards, the opinion of the county superintendent shall be sought,. 
whence an appeal may be taken to the territorial superintendent on 
a written statement of facts, certified to by the county superintendent,. 
accompanied by the necessary papers. He shall at all times carry 
out and execute the decisions and instructions of the territorial sup- 
erintendent, and shall constitute the medium between the territorial 
superintendent and subordinate school officers and teachers and. 
schools: Provided, that nothing in this act shall be so construed as 
to change or abridge the jurisdiction of any court in cases arising 
under the schoo} law, nor thé right of any person’to bring an action 
in any court in any case arising thereunder. (Id. § 18.) 


§ 14. Office room, books, etc. The county superintendent 
may provide a suitable office for the transaction of his public busi- 
ness, and the board of county commissioners may authorize and 
audit accounts for such expenditures for the use and furniture of his 
office as they may deem just and reasonable. He shall keep a book 
of record of his official acts, and safely keep all books, records, and 
papers belonging to his office and transmit them to his successor. 
All books and pamphlets, circulars of information, and other publica- 
tions by and from the bureau of education of the United States, and 
all official publications of this territory, and other public documents 
and books relating to education officially received by him, shall be 
deemed public property, and at least one copy of each thereof shall 
be kept in his office, and, with other public property and records, de- 
livered to his successor. He shall prepare for the board of county 
commissioners, if not previously supplied, a correct sectional map of 
the county, showing the boundaries and names or numbers of all 
school townships, and he shall/furnish a similar map each year to 


the county or township assessors in time to enable them to perform | 


their duties correctly. (Id. § 14.) 


§ 15. May administer oaths. The county superintendent 
shall have power to administer oaths of office to all subordinate 
school officers and to certify the same, and to witnesses, and to ex- 
amine them under oath in cases of appeal, of petition, of revoking 
the certificate of a teacher, and in all controversies and questions 
arising in the administration of the school laws brought or coming 
before him for opinion, order, or decision, but he shall not receive 
additional pay for administering such oaths. Such oaths adminis- 
tered by him shall have the same binding force and legal effect as 
those authorized by chapter twenty of the Political Code, under the 
same conditions and penalties. (Id. § 15, 
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EXAMINATION OF TEACHERS. 


§ 16. Teachers’ examination. The county superintendent 
shall hold public examinations of all persons over the age of eighteen 
years, offering themselves as candidates as teachers of common 
schools, at the most suitable place in his county, on the first Tuesday 
of April and the last Tuesday in September of each year, notice of 
which shall be given publicly as possible; at which times he shall 
examine them by a series of written or printed questions, requiring 
answers in writing, so far as suitable and required by the question 
list furnished him by the territorial superintendent, and, in addition 
thereto, questions may be asked and answered orally; and if, from the 
ratio of correct answers compared with the per cent. required by the 
territorial superintendent and the other evidences disclosed by the 
examination, including particularly the superintendent’s knowledge 
and information of the candidate’s successful experience, if any, the 
applicant is found to possess a knowledge and understanding, together 
with aptness to teach and govern, which will enable such applicant 
to teach, in the common schools of the territory, orthography, reading, 
writing, arithmetic, geography, English language and grammar, and 
United States history, said superintendent shall grant to such appli- 
cant a certificate of qualification, if he is satisfied the applicant is a 
person of good moral character. (Sess. Laws 1883, c. 44, § 16.) 


§ 17. Grades of teacher’s certificate. Such certificates 
shall be of three regular grades: the first grade for the term of two 
years, the second grade for eighteen months, and the third grade for 
twelve months, according to the ratio of correct answers of each ap- 
plicant, and other evidences of qualification’ appearing from the 
examination. In addition to these regular certificates, the superin- 
tendent may grant a certificate of probation to any applicant, other- 
wise qualified, who shows aptness to teach and govern, who comes 
within ten upon each of the subjects of examination, of the standard 
required for a third grade certificate. Such certificate of probation 
shall be for the term of six months, and shall be issued once only 
within the territory, and shall not be repeated to any person, but all 
holders thereof must thereafter secure at least a third-grade certifi- 
cate, or be rejected. For a certificate of the third grade or of proba- 
tion, the applicant is excused from examination upon United States 
history. (id. § 17.) 


§ 18. Who entitled to five years’ certificate. All persons 
of good moral character, who are graduates of any normal school of 
good reputation in the United States, shall, upon presentation of their 
certificate of graduation, or of the completion of a teacher’s course, 
or regular diploma from such school, be granted a certificate by the 
superintendent of public instruction for the term of five years, which 
shall be known as a professional certificate: provided, such applica- 
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tion is made within three years after the date of such diploma or cer- 
tificate; or if, after that period, the applicant presents evidence that 
he has taught school regularly for not less than six months in the 
three years preceding such application. (Sess. Laws 1883, c. 44, § 18.) 


§ 19. Qualified teachers—certificates valid for what 
time. Any person over the age of eighteen years, securing and hold- 
ing any such certificate, is a qualified teacher within the meaning of 
this act, and no person shall be employed to teach in any of the com- 
mon schools of the territory unless such person shall hold and present 
a certificate issued from the proper territorial or county authority, and 
in full force at the date of the employment; and any teacher who 
shall commence teaching any such school without a certificate then 
in foree, shall forfeit all claim to compensation out of the public school 
fund or revenue for the time he or she so teaches without such cer- 
tificate; and, if a teacher’s certificate shall expire by its own limita- 
tion within six weeks of a close of a term of employment, such expi- 
ration shall not have the effect to stop the school or stop the teacher’s 
pay, but both may lawfully continue to the close of such term. Ail 
school officers are prohibited from making contracts employing per- 
sons to teach not known to them to be qualified, as in this section 
provided; and all such contracts made with those not so qualified 
are null and void. The certificates issued by a county superintend- 
ent shall be valid only within the county where issued, except a first- 
grade certificate, which shows on its face that it is issued the second 
term upon regular examination, which shall be valid throughout the 
territory. (Id. § 19.) 

§ 20. Fee for certificate—institute fund. Every appli- 
cant for a certificate shall pay one dollar to the county superintend- 
ent, and persons applying at any other time than at regular exami- 
nations must show satisfactory reasons for not attending them, and 
pay the sum of two dollars additional for the superintendent’s time 
and services in making the special examination. All money received 
from the one-dollar payments shall constitute an institute fund for 
the county, and shall be paid out by the county superintendent to 
employ competent conductors, and to pay other necessary expenses 
of teachers’ institutes to be held within the county. This fund shall 
be used whenever it amounts to sixty dollars or more, and may be so 
used more often; and at the end of each year the county superintend- 
ent shall submit a full and accurate statement of the receipts and 
disbursements of this fund, verified by his oath, to the board of county 
commissioners. (Id. § 20.) : 


§ 21. Revocation of certificate. The county superintend- 
ent is authorized and required to revoke and annul at any time a cer- 
tificate granted by him or his predecessors, or by any other county 
superintendent, and at the time in effect and use in his county, while 
in force, for any cause which would have authorized or required him 
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or them to refuse to grant it, if known at the time it was granted, and 
for incompetency, immorality, intemperance, crime against the ter- 
ritorial law, cruelty, or general neglect of the business of the school; 
and the revocation of the cetificate shall terminate the employment 
of such teacher in the school where he or she may be at the time em- 
ployed; but the teacher must be paid up to the time of receiving no- 
tice of such revocation. The superintendent must immediately notify 
the clerk of the school corporation where the teacher is employed,. 
and may notify the teacher, through the clerk, of ‘such revocation, 
and must enter his action in such case of record in the books of his. 
office. (Sess. Laws 1883, c. 44, § 21.) 


§ 22. Same. In proceedings to revoke a certificate the county 
superintendent may act upon his personal knowledge, or upon com- 
petent evidence obtained from others. In the latter case, action shall 
be taken only after fair hearing, and the teacher must be notified of 
the change, and given an opportunity to make a defense at some 
time and place stated in such notice. Upon his own knowledge, the 
superintendent may act immediately without notice. When any 
certificate is revoked the teacher shall return it to the superintendent; 
but, if the teacher refuse or neglect so to do, the superintendent may 
issue notice of such revocation by publication in some newspaper. 
printed or largely circulated in the county. (Id. § 223 


SCHOOL TOWNSHIPS. 


§ 23. Organization of school townships. School town- 
ships may be organized in any county, whether townships are organ- 
ized for civil purposes or not; but, when organized both as school 
townships and civil townships, the boundaries and name shall be 
the same for both purposes. Where civil townshins are now organ- 
ized the school townships may also be organized with the same 
boundaries and name. Both may be organized at the same time, or 
either first and the other afterwards. This act, except wherein other- 
wise specificially declared, shall apply to and govern school town- 
ships only when organized as distinct municipal corporations for 
school purposes, as declared in section two of this act When organized 
as school townships they shall be known in law, anı in all transac- 
tions whatever, under the proper name and style of each as a school 


township, as, “ school township of — county, territory of 
Dakota.” (Id. § 28.) 


& 

§ 24. Commissioners to divide county. The board of 
county commissioners of each county shall, before the first day of June, 
eighteen hundred and ejghty-three, proceed to divide the county into 
school townships, (except when already divided into civil townships.) fix 
and determine the boundaries thereof, and number the same, and in so 
doing shall have regard for natural boundaries; but the number of 
school townships shall not exceed the number of congressional town. 
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ships, or fractional parts thereof, greater than one-half in any county. 
The board of county commissioners shall, in the performance of their 
duty, call to their aid and counsel the county superintendent of pub- 
lic schools, and, if a different person, may call before them also the 
predecessor of that officer for his or her testimony and advice, and 
hear any citizens who are interested, or who are well informed of the 
topography and settlement of the county. And the county superin- 
tendent shall prepare and present before them a carefully prepared 
map of the county, which shall show the boundaries of all school-dis- 
tricts and other school corporations in the county, the location of all 
rivers, lakes, and marshes, or other topography that would affect 
school travel; the location of all railroads built or under construc- 
tion, and of all cities, towns, and villages; and shall carefully locate 
thereon every school-house of the value of one hundred dollars or 
more. (Sess. Laws 1883, c. 44, § 24.) 


§ 25. Same. After carefully weighing all these facts, and hav- 
ing regard thereto, the board shall so divide the county into school 
townships as will best subserve and promote the permanent interests 
and welfare of the public schools in the whole county, so that not less 
than four primary schools may be in one school township when set- 
tled, and so that the township shall have when settled sufficient area 
and population and number of schools to furnish opportunity of choice 
between schools, and to support a more advanced graded school from 
the patrons of all. To secure these ends they may include as many 
as four congressional townships, or parts thereof, in one school town- 
ship. The board of commissioners may change the boundaries of 
these school township the same as may be provided by law for chang- 
ing the boundaries of civil townships; and a change of boundary for 
one purpose changes it also for the other, and the boundaries and 
limits, as well as the name, shall be and remain the same for school 
purposes, and for civil and political purposes. (ld. §25.) 


§ 26. Name of school township. The school townships so 
formed and bounded shall be known by the number given to each by 
the county board until a name is adopted, and at the first township 
meeting the electors of each school township shall choose by ballot a 
name for their respective township, to be substituted in liew of the 
number fixed by the county board, which shall be recognized by such 
board, and entered upon their records, after which such township 
shall be known and designated in law and all business by the name 
so elected; and should the electors of any school township fail to 
choose a name, as provided, the county board shall select one, and 
so record it, and notify the school township. (Id. § 26.) 


§ 27. County clerk to transmit plat. The county clerk 
shall, within thirty days after the first school township election held 
as herein provided, transmit to the territorial auditor a plat of the 
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county showing the boundaries and name of each school township 
therein, and shall record a copy-of the same, together with all the 
proceedings of the county board had and done under this act, in a 
proper book to be kept for that purpose. (Sess. Laws 1883, c. 44,§ 27.) 


§ 28. Iftwo names are alike. Ifthe auditor, on comparing 
the report with those previously received, finds that any two or more, 
whether school or civil townships, have the same name, he shall 
transmit to the county, the report of which was last received, the 
name of the township to be altered, and the county board shall, at 
their next meeting thereafter, adopt for such school township a new 
name, different from all those heretofore adopted, so that no two 
townships, civil or school, shail have the same name, and when such 
name is adopted the county clerk shall inform the auditor thereof, 
and note the same in the proper county record. (Id. § 28.) 


§ 29. Civil townships to become school townships, 
when. All civil townships now organized shall become school town- 
ships by the election and qualification of the officers thereof as herein- 
after provided ; but before they are so organized, and before the first day 
of June, eighteen hundred and eighty-three, the board of county com- 
missioners of the county in which they are organized shall carefully 
reconsider the boundaries, area, and situation thereof, in all respects 
as provided herein for dividing a county into school townships, and 
shall, so far as necessary, change and rearrange the boundaries 
thereof so as to render the townships suitable and convenient for 
school purposes, as well for civil purposes, and they may, to this end, 
discontinue and consolidate townships, and otherwise suitably rear- 
range and fix anew their boundaries and limits. If any township be 
discontinued the county clerk shall report the fact and the name 
thereof to the auditor. (Id. § 29.) 


§ 30. Officers of school township. The officers of every 
school township shall be a director, clerk, and treasurer, who shall be 
qualified electors of the county and residents of the township, and 
shall each be elected to serve for the term of three years and until 
his successor is elected and qualified, except in the organization of 
school townships they shall be elected for parts of such term, and so 
that the term of the first treasurer shall expire on the thirtieth day 
of June, eighteen hundred and eighty-four, or eighteen hundred and 
eighty-seven, or in terms of three years thereafter, and the term of 
the first clerk shall expire on the thirtieth day of June, eighteen hun- 
dred and eighty-five, or eighteen hundred and eighty-eight, or in 
terms of three years thereafter, and the term of the first director shall 
expire on the thirtieth.day of June, eighteen hundred and eighty-six, 
or eighteen hundred and eighty-nine, or in terms of three years there- 
after, in order that the terms of all officers of each kind in the ter- 
ritory shall expire in the same year, and one of the three officers 
shall retire, one be chosen annually. (Id. § 80.) 
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§ 81. Election in school township. An election shall be 
held in every school township upon the Tuesday before the last Sat- 
urday in June, in the year eighteen hundred and eighty-four, and 
each year thereafter, at which such „officers shall be elected as are by 
law to be chosen, and such other questions may be voted upon at 
such election as may be submitted in pursuance of law. There shall 
be but one pollin each school township for such election, and the di- 
rector and treasurer thereof, with one other person, being an elector, 
chosen by the voters present at the opening of the poll, shall act as 
judges of election, and the school township clerk and the clerk of the 
civil township shall act as clerks of election, and if there be no civil 


township clerk, or if any of the judges or clerks be absent or fail to 


act, such qualified electors of the township as may be present at the 
place of voting, shall fill the vacancies by vote upon motion then 
made, and the persons so chosen, being qualified electors of the town- 
ship, shall serve. The officers of the township shall serve under 
their oaths of office, and one of them shall administer the oath re- 
quired by law to the persons so chosen to act as judges or clerks. In 
the absence of all such officers the oath to one or more of the judges 
shall be administered by some person authorized by law to adminis- 
ter oaths, and the oath to the other judges ‘and the clerks may be 
administered by a judge so sworn. The polls shall close at four 
o'clock P. m., and the ballots shall be immediately counted and the 
votes canvassed. The elections shall be held and conducted in the 
manner prescribed by the statutes of the territory providing for and 
governing general elections, except as in this act provided, and the 
votes shall be canvassed as provided by general law, and the results 
shall be certified and returned both to the clerk of the school town- 
ship and to the county clerk, and to the clerk of the school township 


the ballot-box and ballots shall be returned. The certified return to. 


the county clerk must be upon one of the regular poll-books. (Id. § 31.) 


§ 32. First election — procedure. The first election held , 


in ary school township already organized as a civil township shall be 
held by the officers of the civil township as provided by law for elec- 
tions in civil townships, and the officers thereof shall make the re- 
turns as provided in that law, and the clerk of the civil township 
shall immediately transmit to each person elected a certificate of his 
election. In school townships not organized as civil townships the 
county officers shall give the notices of the first election and appoint 
the election officers for each poll, the same as required by the general 
election law; andthe sheriff shall serve the papers and with the county 
clerk do all other duties and make all provisions for the election ag 
provided for general elections. The returns shall be made as above 
required to the county clerk, and the other returns shall be made to 
the township clerk after his qualification, and the election board shall 
in each case immediately make and transmit to the person having 
the highest number of votes for each office, a certificate of his election 
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i- to the ofice (naming it) signed by at least two judges and one clerk. 
4 of election. (Sess. Laws 1888, c. 44, § 32.) 

‘ § 33. Certificates of election. In allelections after the first 
: in school townships, the school clerk shall, within three days after the 
: canvass of the votes as hereinbefore provided, sign and transmit to 
7 


each person elected to any office in the school township, a certificate 
of his election to the office, naming it fully. In the first election the 
school clerk shall, immediately after he qualifies, certify to the county 
clerk the name chosen for the township. (Id. § 82.) 


§ 34. Vacancies. When any vacancy occurs in any office of a 
school township by death, resignation, ceasing to be a resident of 
the township, or otherwise, the fact of such vacancy shall be immedi- 
ately certified to the county superintendent by the clerk of the school 
township; or, if that be the vacant office, by the director; or, if two of- 
fices become vacant at the same time, by the remaining officer; and 
the county superintendent shall immediately appoint in writing some 
qualified elector of the school township who shall qualify and serve 
until the next annual election of the school township, when a succes- 
sor shall be chosen for the unexpired term, if any, or for the succeed- 
ing term, The county superintendent shall at the same time notify 
in writing the county clerk and the clerk of the school township of 
every such appointment. (Id. § 34.) 


QUALIFICATIONS OF CFFICERS. 


§ 85. Treasurer—qualifications of. The treasurer of ev- 
G ery school township shall, before entering upon duty as such, give 
bond to such corporation, conditioned that he will faithfully and im- 
partially discharge the duties of his office, (naming it fully,) and ren- 
der a true account of all monys, credits, accounts, and property of 
every kind that shall come into his hands as such treasurer, and pay 
and deliver the same according to law. Such bond shall be in a penal 
sum equal to double the amount of money, as near as can be ascer- 
tained, to come into his hands as such treasurer in any one year, and 
shall have two or more sufficient sureties, to be approved by the 
director and clerk of the township. In case the director or clerk, or 
either of them, neglect or refuse to approve such bond and the sureties 
thereto, such treasurer may present the same to the county superin- 
tendent or the judge of the probate court or the clerk of the district 
court of the county, and serve notice thereof upon the director and 
clerk, or the one thereof who refused or neglected to approve the bond; 
and due proof of such service being made to the officer to whom the 
bond is presented for approval, he shall, unless good ¢ause for delay 
appear, proceed to hear and determine the sufficiency of the bond and 
sureties thereto, and may approve the same, and such approval shall 
i be in all respects valid. (Id. $ 35.) 
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§ “36. Additional bond from treasurer. The director 
and clerk, or the county superintendent, may at any time require a 
new and additional bond from such treasurer, and shall require a 
new or additional bond whenever the amount of money to come into 
the hands of such treasurer shall be equal to three-quarters of the 
penal sum of such bond, or upon the failure, death, or removal from the 
‘county of any of the sureties, or for other sufficientreason. (Id. § 36.) 


§ 87. Forfeiture of bond. Allsuch bonds shall be filed with 
the county clerk, and in case of the breach of any condition thereof, 
the director (and in case of his failure or refusal so to do, the county 
superintendent) shall cause an action to be commenced and prose- 
cuted thereon in the corporate name of the school township, and any 
money collected shall be paid into the county treasury, to be applied 
to the use of schools as part of the special fund of the said township. 
If such director and county superintendent both fail or refuse to 
bring such action upon the breach of the bond, then any tax-payer of 
the township may cause such action to be commenced and prosecuted; 
and the necessary expense of such action shall be paid, unless otherwise 
ordered by the court, out of the special fund of the township. (Id. § 37.) 


$ 38. Odth of treasurer. Each treasurer shall take and sub- 
seribe on the back of his bond, or a paper attached thereto, to be 
certified by the officer administering it, an oath that he will faithfully 
and impartiatly perform all the duties of his office (naming it fully) 
.as provided by the condition of his bond written within. (Id. § 88.) 


$ 89. Oath of school officer. Every director and clerk of 
a school township shall, before entering upon his duties, take and 
subscribe upon the back of his certificate of election or appointment, 
or upon paper attached thereto, an oath that he will faithfully and 
impartially perform all the duties of his office, (naming it fully,) 
which oath shall be file® with the county clerk. (Id. § 39.) 


§ 40. Affirmation. Any person who is conscientiously scrupu- 
lous of taking an oath may be allowed to make affirmation, adding at 
the end thereof the following: “ThisI do affirm under the pains and 
penalties of perjury.” (Id. § 40.) 


$ 41. Penalty for refusal to qualify. Every person duly 
elected to the office of director, clerk, or treasurer of any school town- 
ship, who shall willfully neglect or refuse, for the period of one month 
after his election, without sufficient cause, to accept and qualify for 
‘such office and serve therein, or who, having entered upon the duties 
of his office, shall neglect or refuse to perform any duty required of 
him by the provisions of this act, shall forfeit thé sum of twenty-five 
dollars to the special schooifund of his township, which amount may 
be recovered from him in a civil action before any justice of the peace 
in the county, at the suit of any officer or tax-payer of his district or 
township. (Id. § 41.) 
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§ 42. Proceedings to recover moneys. If any person: 
shall refuse or neglect to pay over any money in his hands as treas- 
urer of a school township to his successor in office, such assessor must 
without delay bring action upon the official bond of such treasurer for- 
the recovery of such money. (Sess. Laws 1883, c. 44, § 42.) 


POWERS AND DUTIES OF THE BOARD. £ 


§ 43. General powers. The school board of the township 
shall exercise its corporate powers, and shall have charge and direction 
of the publie schools and their affairs therein, and the control and. 
management of its schools and all school property belonging to it, 
both real and personal, and in the discharge of these duties they shall 
have power: 

1. Shall provide school-house. To purchase, sell, @x-- 
change, and hire school-houses and rooms, lots or sites for school- 
houses, and to fence and improve them as may be suitable and proper; 
but they shall erect or purchase no school-house upon leased ground. 

2. Same. Upon such sites or lots as are now owned by school- 
districts, and upon others purchased or taken according to law, to 
build, enlarge, alter, improve, and repair school-houses, out-houses, 
and appurtenances as to them may seem advisable and necessary. 

3. Have custody of school property. To have the cus- 
tody and safe keeping of the school-houses, out-houses, books, furni- 
ture, appurtenances, library, and other school property of the town- 
ship, and to see that all laws of the territory, and the rules, regulations, 
or ordinances of any town, village, or towsnhip relating thereto, are 
properly observed and enforced. 

4. Have power to establish schools. To organize, lo- 
cate, and establish conveniently such and a sufficient number of 
schools as are necessary for the education of all the children of school 
age within the township, and to discontinue or change any of them. 

5. Employ teachers. To contract with and employ all 
teachers in said schools. 

6. Pay teachers. To pay the wages of such teachers out of’ 
the moneys apportioned and provided by law for the purpose of pub-- 
lic common schools in the township. 

T. Pay contingent expenses. To defray the necessary 
contingent expenses of the schools, of the board, and other expenses 
for school journals and publications and for Webster’s Unabridged 
Dictionary for each school, which they are authorized to purchase. 

8. Adopt ryles. To have in all respects a proper supervision 
and management of the common or public schools of the township, 
to make and adopt rules and regulations for their organization, grad- 
ing, government, and efficient instruction, and for the reception of 
pupils not residents of the township, or the transfer of pupils from 


one school to another, and generally. for their good order, prosperity,- 
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and utility; and to prescribe and adopt the text-books that shall be 
used in the schools. 

9. Prepare reports. To prepare and forward the reports 
required by law, and perform all required duties concerning them. 


10. Make rules for care of school property. To make 
such rules as may be necessary and proper for the protection, safe- 
keeping, care, and preservation of school-houses, lots, sites, appur- 
tenances, books, and all other school property. 


11. Procure books, etc. To purchase, sell, exchange, im- 
prove, and repair school apparatus, books for needy pupils, furniture, 
and appendages for the school-house, and to provide fuel for the 
schools; and, if they deem’it advisable, to purchase class and text 
books, and stationery and other necessary articles required by pupils 
in their school work, and sell and rent them to the pupils in the 
schools under their control and management. 

12. Graded schools. They shall also have power, as herein- 
after provided, to establish, maintain, and control graded schools, or 
such modified graded schools as may be practicable, and provide for 
the instruction therein of pupils from the primary schools of the town- 
ship who are sufficiently advanced. 


13. Two-room school-houses. They may locate and build 


one school-house at some convenient and accessible point in the town“ 


ship which shall have two school-rooms, and in one of these may be 
held a regular primary common school, and in the other- shall be 
taught a more advanced school, to which shall be admitted all such 
pupils in the township as are properly advanced in their studies to 
enter the same. When the township is of a larger area than a con- 
gressional township, they may so locate and build two or more such 
school-houses, and open and maintain such an advanced’ school in 
each. This they may do upon their own motion, and,without the 
special authority required for regular graded schools. (Id. § 43.) 


§ 44. School-houses to be numbered. All the school- 
houses in a township shall be numbered by the board from one up- 
ward, and record shall be made of such numbers, and thereafter the 
school-houses and schools shall be known and referred to in all mat- 
ters, and in contracts with teachers, and in the minutes and proceed- 
ings of the board, by this number, so assigned and recorded, which 
numbers shall be the same for school-houses and schools therein, and 
when more than one school is held in one house they shall be other- 
wise distinguished by their grade. (Id. § 44.) 


§ 45. Time schools shall be taught. All the schools in 
a township shall be taught an equal length of time, as nearly as the 
same can practically be done, without regard to the diversity in the 
number of pupils attending the different schools, or in their ages or 
advancement in learning or the cost of the school. The school board 
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of the township shall not apportion money among the several schools 
to be there expended, but must manage and disburse the funds for 
the equal good of all, making the schools equal in value and time, if 
not in cost. (Sess. Laws 1883, c. 44, § 45.) 


§ 46. Taxes, rate of, etc. The school board of the township 
shall have power to levy upon all the property subject to taxation in 
the township a tax for school purposes of all kinds, authorized by 
law, not exceeding a rate of three per cent., or thirty mills on the 
dollar, in any one year. Such tax shall be levied by resolution of 
the board prior to the thirtieth day of June in each year, and no tax 
shall be levied except by an affirmative vote of ten or more members 
of the board, and the resolution to levy the tax and vote thereon shall 
be entered in the record of the proceedings of the board. The clerk 
shall immediately thereafter notify in writing the county clerk of the 
rate of the tax so levied. The notice shall bein substantially the fol- 
lowing form 

OFFICE OF THE CLERK of — School Township, ) 
—— County, Dakota Territory, 
Se es ( 


To the County Clerk of — County, Dakota Territory: 

SIR: You are hereby notified that the school board of school town- 
ship has levied a tax of mills upon the dollar of valuation of all real 
and personal property in said school township for school purposes, and you 
will duly enter and extend such tax upon the county tax lists for collection 
upon the taxable property in this school township for the current year. The 
notice of a tax to pay any judgment against the township shall be in addition 
to the regular tax, and shali be certified to the county clerk under the same 
general form, suitably changed. The county clerk shall make out, charge, and 
extend upon the tax lists against each description of real property, and against 
all personal property, and upon all taxable property of the township, such 
township school taxes as he is so notified have been levied by the township 
in which the property is situated and taxable, in the same manner in which 
the county and territorial tax list is prepared, and deliver it to the county 
treasurer at the same time. (Id. § 46.) s 


§ 47. Taxes to be uniform. All taxes for school purposes 
shall be uniform within and upon the property in each school town- 
ship, and all funds shall be kept and paid by the school treasurer, 
and he shall keep one general account for the whole township for the 
entire receipts and expenditures, and separate itemized accounts as 
hereinafter provided for each class of receipts and expenses. His 
books shall at all times show by entries, under proper heads, all 
receipts of funds and payments thereof, and enable any person read- 
ily to ascertain any balance in any account. (Id. § 47.) 


§ +8. Township board to provide books and hold 
meetings. The township board shall provide for the treasurer and 
clerk proper and suitable books of record and account, and such sta- 
tionery and blanks as may be actually necessary in their duties, 
and the same shall be paid for out of the special school fund of the 
township. The township board shall hold a meeting once in every 
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-calendar month, and at a stated time and place, so as to accommo- 
date those having business with them, and may hold stated or special 
meetings more frequently by resolution of the board; dr any member 
of the board may call such special meeting by giving or sending in 
writing twenty-four hours’ notica thereof to the other members. And 
all meetings of the board shall be public, and all matters requiring 
the action, decision, or order of the school board shall be acted upon 
at a meeting of the board when two or more of the members are 
present, and a record shall at the time be made by the clerk, or, in 
his absence, by the director, in the record-book, to be kept by the 
clerk, of all motions, orders, decisions, directions, and other proceed- 
ings of the board; and no action shall.be legal and valid that does 
not receive the votes of two members of the board. When no resolu- 
tion of the board declares otherwise, the stated monthly meetings will 
be held at the house of the clerk on the first Saturday in each month, 
at the hour of seven o’clock Pp. m. When assembled in any meeting, 
stated or special, they may transact any lawful business of the school 
township. (Sess. Laws 1888, c. 44, § 48.) 


SCHOOL MONEYS AND FUNDS. 


§ 49. Funds, how designated. All money received by the 
school township from township taxes, from subscription, donation, 
sale of property, penalties, or any other source whatever, except from 
apportionment by the county or territory, shall be called the special 
school fund; and all moneys apportioned by the county superintend- 
ent from the county school fund, or from the territory of the United 
States, shall be called the tuition fund. The treasurer shall keep 
one general account, wherein shall be set down upon the debit side all 
the money he shall receive as such treasurer from all sources what- 
ever, each item of entry showing plainly the source of the particular 
payment to him, with the date thereof; and he shall set down upon 
the credit side all the money he shall pay out for all purposes what- 
-ever, each item thereof showing to whom and for what purpose each 
payment-was made, with the date thereof. The total of the debit 
side shall always be balanced by the total of the credit side, with the 
funds on hand added thereto. . At the beginning of every school year 
he shall open such accounts anew for that year, and the first item 
shall be an entry on the debit side of the balance on hand, if any, 
from the preceding year. 

Treasurer’s accounts, how kept. He shallalso keep a sep- 
arate set of accounts of different classes of receipts and expendi- 
tures, showing severally the following: 


RECEIPTS. 
The amount received into the special fund from all sources. 
The amount received by apportionment. 
The amount received from sale of bonds. 
The amount received from all other sources. 
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EXPENDITURES, 


The amount paid for school-houses, sites, furniture, and append- 
ages. 

The amount paid for teachers’ wages. = 

The amount paid for incidental expenses. 

The amount paid as interest on bonds. 

The amount paid upon debts and liabilities not included in other 
items. l 


% 


These several accounts shall be separately kept, and are not re- 
quired to balance, but the accounts for different classes of receipts 
shall be kept separately from the accounts of the different classes of 
expenditures, but every entry in dach shall fully and clearly designate 
its source of purpose, with the date. (Sess. Laws 1888, c. 44, § 49.) 


§ 50. Warrants, how signed, ete. The clerk shall draw 
and sign all warrants for the payment of money for any purpose le- , 
gally ordered by the board, whether for the regular school purposes 
of the township, to pay judgments or other authorized payments, ex- 
cept principal and interest on bonds, which shall be paid on the 
presentation of the coupons and bonds, as when provided for them. 
The directer shall sign all such warrants, and they shall be paid by 
the treasurer in the order of their presentation, and when presented, 
so long as there is any money whatever in the treasury, except money 
raised and necessary to pay interest on bonds or the principal of 
bonds, for which purposes sufficient funds shall always be reserved 
and so applied. Every warrant shall specify the purpose for which. 
the money is paid, and the person, firm, or corporation to whom: 
paid. In case the treasurer has no money applicable to the payment 
of the warrant, he shall indorse it, “Presented this ,and not 
paid, for want of funds,” inserting the date of presentment in the 
blank, and sign the indorsement, and if he has money to pay a por- 
tion of the amount he shall pay so much of the warrant, and shall 
indorse thereon the date and amount paid, and add “the balance not 
paid, for want of funds,” and sign the same, and interest at eight 
per cent. per annum shall accrue upon the amount unpaid of all 
warrants substantially so indorsed, from the date of such indorse- 
ment. (Id. § 50.) 


§ 51. Payment of warrants. A memorandum shall be 
made and kept by the treasurer of all such indorsemenis, and of the 
name and post-office address of the then holder of the warrant, and 
whenever sufficient money is received in the treasury to pay these 
warrants, or any one of them, the treasurer shall immediately notify 
by letter, postage paid, such holder thereof, and interest shall cease on 
such warrant at the end of seven days after such notice is sent. 
The treasurer shall reserve and use a sufficient amount of money to 
pay all such indorsed warrants, from the first money received there- 
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after for any purpose, except money received or held to pay interest 
and principal on bonds. (Sess. Laws 1883, ¢. 44, § 51.) 


§ 52. School tax. The county clerk of each county shall, at 
the time of making the annual assessment and levy of taxes, levy a 
tax of one dollar on each elector in the county for the support of 
common schools, and a further tax of two mills on the dollar upon 
all the taxable property in the county, to be applied to the same pur- 
pose, to be collected at the same time and in the same manner as 
prescribed by law for the collection of taxes, which taxes wher col- 
lected shall be distributed to the several school corporations in the 
county in proportion to the number of children resident in the terri- 
tory of each, over seven and under twenty years. (Id. § 52.) 


- § 58. Certain funds to be applied to schools. All fines, 
forfeitures, and pecuniary penalties prescribed as a punishment for 
crime, and collected under the general codes, laws, and acts of the 
territory; and all money paid into the county treasury for licenses to 
sell intoxicating liquors; all moneys received by the county as pro- 


ceeds from the sale of estrays; and all money paid as an equivalent ` 


for or as an exemption from military duty, and all moneys due the 
county for school purposes, in any manner or from any source, shall 
be faithfully collected by the county treasurer, and shall when col- 
lected be paid into the treasury of the proper county and be added to 
the funds provided in the preceding section for the support of schools, 
and be distributed at the same time as therein provided. (Id. § 53.) 


§ 54. County treasurer to make payment. All money 
received under the two preceding sections, by tax or from other 
sources, shall constitute the county general tuition fund; and the 
county treasurer shall, on the first Mondays in January, April, July, 
and October in each year, furnish the county superintendent of pub- 
lic schools with a statement of all the moneys in the county treasury 
belonging to this fund, and he shall pay the same upon the order of 
the said superintendent to the treasurers of the respective public 
school corporations in the county. (Id. § 54.) 


§ 55. Apportionment of school funds. The county su- 
perintendent shall, as soon as he receives the statement of the county 
treasurer, provided for in the preceding section, apportion such 
amounts to the several public school corporations within the county in 
proportion to the number of children residing in each over seven and 
under twenty years of age, as the same shall appear from the last 
annual reports thereof, and he shall immediately notify by mail, or 
otherwise, in writing, each school treasurer of the amount of money 
due his school corporation, and he shall draw his orders upon the 
county treasurer in favor of the several school treasurers aforesaid 
for the amount so apportioned to each school corporation, and he 
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shall deliver said orders to said treasurers upon their application, 


taking their receipt therefor. > (Sess. Laws 1883, c.. 44, § 55.) 


§ 56. Order for money nôt to be delivered, when. 
The county superintendent shall not deliver said order for money so 
apportioned to any treasurer, unless the bond and oath of such treas- 
urer, duly approved and certified, are on file in the office of the county 
clerk, or, in case of boards of education, a certificate from the secre- 
tary or clerk of the board that the treasurer thereof has duly qual- 
ified. (Id. § 56.) 


§ 57. Duty of county treasurer to collect taxes. It 
shall be the duty of the county treasurer to collect the taxes for school 
purposes at the same time and in the same manner that the county 
and territorial taxes are collected; and full power is hereby given 
him to sell the property, or any property, for school taxes, the same 
as is now by law provided for other taxes; and he shall execute a tax 
deed upon tax sales of property made for school taxes the same as is 
provided in the case of other taxes, and he shall receive the same 
fees as is provided in case of other taxes. He shall collect all delin- 
quent school taxes as by law provided for other taxes, and he shall 
pay the same over to the school treasurer entitled thereto, less his 
fees and cost of collecting; and if any county treasurer shall refuse 
to deliver over on the order of the superintendent any money in his 
possession, or shall use, or permit to be used, for any other purposes 
than are specified in this act, any school money in his possession, he 
shall, on conviction thereof, be adjudged guilty of a misdemeanor, 
and punished by a fine not exceeding five hundred dollars, or by im- 
prisonment in the county jail not exceeding one year. (Id. § 57.) 


§ 58. Refunding taxes improperly collected. When- 
-ever any error may be discovered in any school tax or tax-list the 
township school board may order any money so improperly collected 
to be refunded, and nothing in this act shall prevent cr limit the 
power of any board of county commissioners, or any mayor and 
council of any city, or president and trustees of any town or village, 
to exercise all the powers given them by law to equalize tax-lists, 
correct errors, and refund any tax or abate any part thereof. (Id. § 58.) 


§ 59. City schools entitled to proportion of school 
funds. The public schools of every city, town, or village which may 
be regulated by special law in the charter thereof, or by other special 
acts, or by any general act, providing boards of education therefor, 
shall be entitled to receive their proportion of the county general tu- 
ition fund: provided, that the clerk or secretary of the board of edu- 
cation thereof shall make report to the county superintendent of the 
census of children of school age therein, at the time and in the man- 
ner prescribed in this act for other school corporations. (Id. § 59.) 
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§ 60. Moneys donated—how disposed of. ` Whenever 
any sum of money shall be paid into the county treasury by an edu- 
cational aid society, or benevolent person or persons, for the cause 
of education, the county treasurer shall issue to such society or per- 
son a certificate of deposit, stating the amount of money received, 
from what source, and for what purpose the same is applied, whether 
to the payment of teachers’ wages, the building or leasing of school- 
houses, or the purchase of a site, and the particular school corpora- 
tion or corporations to which said money is donated; and the said 
educational fund.may thereafter be drawn from the county treasurer 
by order of the county superintendent of schools, and applied by the 
school board of the proper corporation to the object specified in the 
certificate of donation. Any school. corporation may accept and re- 
ceive such donations directly, and accurate account shall be made of 
all such funds by the officers or eo eae that handle or use them. < 
(Id. § 60.) 

§ 61. Liability for money lost. If, by neglect of any treas- 
urer, any school money shall be lost to any school township which 
has been received from the county treasurer, such school treasurer 
shall refund and pay to such township the full amount of money so 
lost. (Sess. Laws 1888, c. 44, § 61.) 


§-62. Quarterly payments of school funds. The treas- 
urer of each school township shall apply for and the county treasurer 
shall pay over to him all of the school money collected for such town- 
ship, when notified by the county clerk, in writing, that such school 
treasurer has qualified and filed his oath and bond as provided by 
law. But one such notice of qualification is required during the term 
of each school treasurer, and when a new one is appointed for any 
reason, or the incumbent has become disqualified, the clerk of the 
proper school board and the county superintendent shall so inform 
the county clerk, who shall also inform the county treasurer. Such 
payments shall be made four times per year, of the amount on hand 
as reported by the treasurer. Any person who so draws school money 
from the county treasury, who is not at the time a duly qualified 
treasurer of the school corporation for which he draws the money, 
and authorized to act as such, shall be deemed guilty of a misde- 
meanor, and shall, upon conviction thereof, be punished by a fine 
not less than twenty-five dollars, and not more than double the 
amount of the money so drawn, if beyond twenty-five dollars, which 
fine shall, when collected, be paid into the special school fund of the 
township for which the money was unlawfully drawn. (Id. § 62.) 


§ 63. When treasurer guilty of embezzlement. Every 
treasurer of a school township who shall loan any portion of the 
money in his hands belonging to such township, whether for consid- 
eration or not, or who shall expend any portion thereof for his’own 
or any other person’s private use, is guilty of embezzlement, and 
shall, upon conviction, be punished as provided by law. - And no 
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treasurer of a school township shall pay over or deliver the school 
money in his hands to any offcer or person, or to any committee, to 
be expended by him or them, but all public school fund shall be paid 
out only by the proper treasurer as hereinbefore provided. (Sess. Laws 
1883, c. 44, § 68.) 

TOWNSHIP SCHOOLS. 


§ 64. Census of school children. The clerk of every 
school township and every board of education and school corpora- 
tion shall make, or cause to be made, each year, an enumeration of 
all the children who are residents within the limits of the corporation 
on the first day of June, who are over seven and under twenty years 
of age,’but shall exclude from such enumeration all such persons 
who are married. The clerk of the school township, in making such 
enumeration, shall first, in a column, list the names of parents, 
guardians, or heads of families having charge of such child or chil- 
dren, but only one in each case,—first the father, if he is living; then 
the mother, if he is not living; and the same in other cases. Oppo- 
site each name, in appropriate columns, he shall enter the names of 
all the children in charge of the person so named, the males in one 
column and the females in another column. Upon taking the first 
enumeration he shall ask each person so having children in charge to 
which school he or she desires to be attached within the township, 
and the shool selected shall be set down by its number in a proper 
column. All such persons so selecting a particular school shall be 
considered as forming and belonging to the particular school so se- 
lected, and they shall not be allowed to attach themselves to any 
other school without permission from the township board, upon show- 
ing cause for the change. At subsequent enumerations the same 
inquiry shali be made of the parent, guardian, or other person hav- 
ing charge of children, whose residence has been changed, or whose 


child or children have become subject to enumeration since the last 


enumeration; and in case of change in the location of a school, or 
of a new and additional school-house, in the township, the enumerator 
shall make the same inquiry, and note the selection of all persons 
whose school conveniencies or advantages have been affected by any 
such change. (Id. § 64.) : 


§ 65. School-districts abolished. There shall be no dis- 
tricts or subdistricts, or any territorial subdivisions of a school town- 
ship, but the only division shall be this of the people, and persons of 
school age, among and between the several schools, as patrons 
thereof, and these shall be based, so far asis convenient and practica- 
ble, upon the free cheice of the parent, guardian, or other person 
having in charge the children of school age. And the township board 
shall permit changes from one school to another of any such persons 
and their families, being school children, for reasonable cause, based 
upon convenience or the advantage of the pupil. But the township 
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board may, upon the recommendation of the moderator or other evi- 
dence; transfer any pupil, or all the pupils, in any family, from one 
school to another in order to improve the discipline, the advantages, 
or the classification of pupils or schools, and may so change a part 
or all the children from any family; but they shall take care to 
wrong no one in so doing, but shall take all such action with care, for 
good cause, and afterdue consideration. (Sess. Laws 1883, c. 44, § 65.) 


§ 66. Who to:be voters, etc. The persons so selecting and 
listed as belonging to and forming a particular school, who are par- 
ents, guardians, or other persons having in charge children of school 
age, shall be the voters at the school meeting, and such voters or 
patrons of a school, and the children belonging to the school, shall be 
known as a school under the number assigned it by the school board 
of the township, and for convenience are so referred to in this act, 
and may be so referred to and designated in all contracts, records, 
notices, and other acts and proceedings, as school-house No. —, 
school No. —, meeting of school No. —, and like designation in all 
cases. All persons who are included within the definition of voters 
at such meetings, men and women alike, are and shall be recognized 
as voters therein. (Id. § 66.) 


§ 67%. Annual meeting—proceedings. The voters so de- 
fined and qualified and belonging to a particular school, shall meet 
annually on the last Saturday in August, and elect one of their num- 
ber moderator of such school, who shall, before entering upon duty, 
take and subscribe an oath faithfully to discharge the same, which 
shall be certified by the officer administering it, and shall be filed 
with the clerk of the school township within ten days after the elec- 
‘tion, which oath and filing shall be the notice to the township school 
board of the election of such person as moderator. In case of fail- 
ure to elect such moderator, or of the moderator to qualify and give 
notice, or in case of a vacancy in the office of moderator for any 
cause, the township school board shall forthwithappoint a moderator 
for said school; but any moderator so apppointed may be removed 
and another appointed in his place upon a petition of more than 
one-half of the persons so entitled to vote at the school meetings 
thereof. Upon the organization of a township for school purposes 
and the enumeration for each school, and upon the location of a new 
and additional school, the township school board shall call and give 
ten days’ notice of a special meeting for each school, at which said 
voters shall elect a moderator to hold until the next annual school 
meeting- and ten days thereafter, unless the new moderator shall 
qualify before that time; and all moderators, whether elected or ap- 
pointed in any such way or for any term, shall, within ten days, qual- 
ify as aboye provided. The moderator of each school shall preside 
at all meetings of the voters connected therewith, and record their 
proceedings. -He shall also act as the organ of communication be- 
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tween the inhabitants and voters and ‘the school board of the town- 


ship. In the absence of the moderator, or when he declines tò pre- 
side, any voter at the school meeting may, on motion, be chosen to 
preside, and may perform all the duties of the moderator, if neces- 
sary, in the execution of the directions of the meeting. The modera- 
tor shall take charge of the school-house and all property belonging 
thereto, under the general direction of, and in concurrence with, the 
school board of the township, and preserve the same, and shall make 
all temporary repairs of the school-house, furniture, fixtures, fences, 
and out-houses, and provide the necessary fuel for the school, and 
report the cost thereof to the school clerk of the township for pay- 
ment by order of the township school board. He shall visit and 
inspect the school from time to time, and, when necessary, may ex- 
elude any refractory pupil therefrom; but the exclusion of any pupil 
from the school for disorderly conduct shall not extend beyond two 
months, and may, in the discretion of the moderator, be for any 
shorter period. If a pupil be incorrigible, the teacher may suspend 
the pupil from school for not more than five school days, but-the 
fact must be reported to the moderator, with the reasons therefor, 
within two days after such suspension, whereupon the moderator 
must decide and order what further action shall be taken, and he 
may order the pupil to be restored, reprimanded, punished, or ex- 
cluded, as above provided. The decision of the moderator in exclud- 
ing a pupil from school shall be subject to appeal to the township 
school board, whose decision must be given within ten days after 
notice in writing to the school clerk of such appeal, and their decis- 
ion shall be final. (Sess. Laws 1883, c. 44, § 67.) 


§ 68. Powers of annual school meeting. The voters at 
school meetings as above defined may hold other school meetings at 
any time upon the call of the moderator or any five voters. Ten 
days’ notice shall be given of all meetings by posting notices thereof 
in three of the most public places in the vicinity, and the moderator 
shall cause timely notice to be given of the annual meeting; but no 
meeting shall be illegal for want of such notice,in the absence of 
fraud, and the legality of such meetings and their proceedings, if 
called in question, shall be determined by the school board of the 
township, subject to an appeal to the county superintendent, whose 
decision shall be final. All such school meetings shall have power: 


1. Branches taught. To determine what, if any, branches, in 
addition to those required by law for common schools, they desire 
shall be taught in such school, and the time at which such school shall 
begin and be taught: provided, that all the tuition fund appropriated 
to the township shall be expended within the school year for which it 
is apportioned, and for all the schools thereof. 

2. Fill vacancies. To fill vacancies that may occur in the of- 
fice of moderator, or elect another in place of one appointed. 
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3. Repair school-houses. To direct such repairs as they 
may deem necessary in their school-house, and in its furniture and 
apparatus, and other belongings. 


4. May petition. To petition the township school board for 
the removal of tkeir school-house to a more convenient location, for 
the sale of ‘the school-house and lands therewith belonging, and for 


the erection of a new one, and upon any other subject connected 
therewith. s 


5. May protest against teacher. To protest against the 
employment of any particular teacher, and the township board shall 
not employ for that school any teacher whom the meeting decides 
they do not wish employed. And at any time after the commence- 
ment of any school, if any meeting, or if a majority of the voters be- 
longing to such school, petition and ask the dismissal of the teacher, 
the township school board may dismiss such teacher, but only upon 
due notice and after good cause shown; and such teacher, if not 
otherwise lawfully debarred, shall be entitled to pay for services ren- 
dered. (Sess. Laws 1888, c. 44, § 68.) 


§ 69. Estimate to be furnished. When such meetings 
shall so petition the township school board in regard to repairs, re- 
moval, or erection of a school-house, they shall also furnish to such 
board an estimate, as near as practicable, of the probable cost of such 
repair, removal, or erection. And such school board shall consider 
the petitions from all the school meetings and voters thereof in the 
township, and have a careful regard for the need of new and addi- 
tional school-houses; and nothing herein contained shall prevent the 
board from exercising a sound discretion as to the propriety or expe- 
diency of making such repairs, removals, or erections. The board 
shall, in all expenditures and contracts, have reference to the amount 
ci moneys which shall be subject to their order during the current 
school year, for the particular expenditures in question; and shall 
particularly expend for teachers’ wages each year all that is appor- 
tioned to the township for that purpose, and in all things faithfully 
endeavor to give equal school advantages, terms, and accommoda- 
tions, a8 near as may be practicable, to all the school children of the 
township; and they shall build proper public school-houses for each 
school as soon as resources sufficient may be properly secured. 
(Id. § 69.) 

GRADED AND HIGH SCHOOLS. 


§ 70. Graded schools. Besides the two-room school-houses 
and advanced schools which the township school board is authorized to 
locate, build, and open, under section forty-two of this act, and in ad- 
dition thereto, whenever a school township has within and belonging 
to it four or more common schools, and owns and has well-furnished 
good and sufficient school-houses for them, the township school 
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board may submit to the voters belonging to the several schools the ` 
question whether a graded school shall be established and maintained 
for the township. The proposition shall be accompanied by a care- 
ful estimate of the probable cost of the building proposed for such 
school, including furniture therefor and the cost of the site, and the pro- 
posed location of such school, with a statement of the method proposed 
for raising the necessary funds for building and furnishing the school- 
house. The proposition shall be made in writing, and copies of the 
same, signed by at least two members of the school board, shall be 
delivered to the moderator for each of the several schools, and shall 
fix a day, at least forty days in advance, when the school meetings 
shall be held to consider the same. The moderator for each school 
shall at once, and not less than thirty days before such meeting, post 
notices of the same, stating plainly the time, place, and purpose of 
the meeting, in not less than five of the most public places in the 
vicinity, and within the school territory. At the meeting the ques- 
tion shall be presented by the moderator, or some voter in his place, 
and, after due consideration, the vote shall be taken before adjourn- 
ment. Ifa majority of the voters entitled to vote at the school meet- 
ing favor the proposition, it shall be declared carried, and, if not, it 
shall be lost; and no such proposition shall be declared carried with- 
out the affirmative vote of a majority of all who would be entitled to 
vote, if present at the meeting. The moderator shall certify the ac- 


tion of the meeting, and the number of affirmative and negative votes, 


to the township school board. If a majority of the school meetings 
so authorized to be held in the township, and of the school voters in 
the township, favor the proposition, the township school board shall 
execute the plan proposed as nearly as may be, and shall not increase 
the total cost of site, school building, and furniture more than ten 
per cent. beyond the estimate submitted, under any pretense or claim 
of necessity whatever, unless previously authorized thereto by a ma- 
jority `i the schools and of the voters of the township. (Id. § 70.) 


§ 71. Proceedings to procure graded schools. Instead 
of submitting the proposition for a graded school to the several school 
meetings for their consideration and action, a’ majority of the voters 
entitled to vote at any such meeting may sign and assent thereto in 
writing. This assent shall be signed upon and to the copy of the 
proposition made by the board, which shall contain all the points re- 
quired in the preceding section. These several propositions shall be 
in all cases identical in terms and conditions, whether to be voted 
upon, or signed and assented to. When such assent is duly signed, 
the paper should be filed with the clerk of the school township, and 
shall have the same authority and legal effect as an affirmative vote 
of the school meeting duly called and held as required by the preced- 
ing section towards adopting the uniform proposition so submitted. 
Part of the schools may so assent in writing, and part may act upon 
the proposition by the meeting duly called; and when the township 
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. i. 
school board has so received, by vote of meetings or written assent, 


the affirmative vote of a majority of the schools, and a majority of 
the school voters of the township, in favor of a graded school, they are 
authorized to proceed as in the preceding section provided, (Id. § 71.) 


§ 72. Concerning graded schools. The graded school 
herein provided shall be more advanced in grades and studies, and in 
the learning, skill, and experience oftheir teachers, than the common 
or graded schools otherwise provided for in this act. The school 
board of the township may, in the corporate name of the school town- 
ship, receive and use donations of land for sites, and money and ma- 
terials for erecting and furnishing buildings, for such graded schools, 
from individuals, communities, towns, villages, or other bodies or 
persons, and may accept and use buildings and other property suited 
‘to such use. When such donations are sufficient to supply the site 
and buildings without cost to the township, the board may expend 
the money necessary to furnish the building and its different rooms, 
and may open and maintain the graded school without submitting 
the question to a vote. The graded schools shall not be opened and 
taught more than six months in one school year without authority 
from a majority of the schools and voters, to be obtained in the man- 
ner hereinbefore provided for obtaining authority to erect and open 
a graded school, but when the authority is once given, it cannot be 
reduced for two full school years thereafter by action of the schools 
or the voters, but the board of the school township may so reduce it. 
(Id. § 72.) 


§ 73. Advanced schools. When no graded school of any 
kind is established and maintained in a school township, the school 
township may employ a teacher more advanced in learning, skill, and 
experience in one or more of the common schools, wherein the ac- 
commodations are ample, and the attendance of primary pupils is not 
large, and may authorize the more advanced pupils from two or more 
of the schools to attend one of such schools. Such schools shall not 
be taught longer than the other common schools of the township, and 
the board must take care not to overcrowd such schools to the detri- 
ment in any manner of the comfort, thorough instruction, and prog- 
ress of pupils in the primary classes. The township board is further 
wuthorized to open and have taught one or more advanced schools 
for the admission and instruction of pupils from, all the township 
for the period of two months after the regular common schools close, 
or before they open, or during the vacation therein, if the terms of 
other permit it, and to these schools shall be admitted the more ad- 
vanced pupils from other schools under such rules as the board may 
prescribe. The board may also employ, temporarily, and for a lim- 
ited term each year, a-skilied instructor in penmanship, who shall 
instruct the pupils of the schools for not more two hours upon any 
day, visiting as many different schools each day as practicable, and 
the several teachers.in the township may be required to meet at one 
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school-house and receive such instruction in penmanship for three- 
hours a day for not less than three Saturdays in the school year. (Sess. 
Laws 1888, c. 44, § 78.) 


§ 74. Transferring pupils. The township school board is 
further anthorized, upon the recommendation of a moderator, to 
transfer any pupil, whether advanced or not, for convenience, better 
discipline, the good of the schools, or other good cause, from attend- 
ance upon one school to another; and when a pupil has, from sick- 
ness or other unavoidable cause, been prevented from attending the 
school to which he belongs for a considerable period, so as to affect 
his classification and advancement, the board may authorize such 
pupil to attend another school a reasonable time, if one be in session, 
or may provide for his admission to a school in another township. 
When a school in another township is more convenient for the pupils 
from any family, or any part of them,the board is authorized to con- 
tract with such township for the admission of such pupils to the 
schools thereof, and to pay for the sarne out of the funds of the town- 
ship; but they shall not pay such tuition for a longer period than the 
schools are taught in their township, and not less than the time for 
which schools are provided by law to be kept open. The board of 
any township may also admit non-resident pupils into schools in their 
own township upon such contract, taking care not to overcrowd their 
own schools. The school board may also admit any other pupils to 
the primary or graded schools upon paying in advance the tuition per 
month they may fx. (dd. § 74.) 


$ 75. Joint graded schools. The school board of two or 
more distinct municipal corporations for school purposes shall have 
power, when thereunto authorized by their respective townships, as 
hereinbefore provided, to establish a joint graded school or schools, 
or such moditications of them as may be practicable, and provide for 
admission into them from the primary schools of the respective cor- 
porations of such pupils as are sufficiently advanced for such admis- 
sion. The school boards of the corporations shall jointly have the 
care and management of such graded schools. They shall pur- 
chase suitable grounds, and erect proper buildings thereon, and the 
title to all such property, and the furniture and apparatus neces- 
sary and required for such purpose, shall vest jointly in the cor- 
porations so establishing the graded schools. The boards -shall 
jointly select and employ the teachers therefor. The several corpo- 
rations shall pay equal shares of all costs and expenses for such 
schools, unless they agree upon other terms, which they are authorized 
to do. Such schools shall be free from charge for tuition, and equally 
open to all qualified pupils from all parts of each corporation uniting 
in establishing and maintaining them. (Id. § 78.) 


§ 76. Petitions by inhabitants of township. The inhab- 
itants of any part of a township who have ten or more children of 
school age, may petition the township school board, showing in their 
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petition that they have that number of children of school age, and 
that none of them live nearer than a mile and a half to any school- 
house in the township; that they are permanent residents, and desire 
the location of a school and the building of a school-house to accom- 
modate their community. The board shall carefully consider the pe- - 
tition, and shall grant and carry out its requests so far and so soon 
as they are able to do so with the resources at their command, and 
with equal regard to the requirements of other parts of the township. 
From a refusal to grant any such request the petitioners may appeal 
to the county superintendent of public schools, who shall fully hear 
both parties and decide; an appeal may-be taken from his decision 
to the territorial superintendent. If the final decision be in favor of 
the petitioners, the township board shall proceed as early as practica- 
ble to locate and open a school, and, when the resources can be pro- 
vided, to build and furnish a school-house proper and convenient for 
the petitioners, and for other residents near them. (Id. § 76.) 


§ 77. Location of school-houses. The school board of a 
township shall not locate, build, or remove any school-house nearer 
than one mile to any boundary of the school township, and not nearer 
than two miles to any other publie school-house; but this provision 
shall not apply to school-houses in cities, towns, or villages, whether 
incorporated or not, which have seventy or more resident persons of 
school age, nor to union graded schools belonging to two or more cor- 
porations. (Id. § 77.) 


§ 78. Members of school township boards, how 
chosen. When there are three or more schools in any school town- 
ship, but a single member of the township school board shall at any 
time be elected, appointed, or otherwise chosen, or shall qualify and 
hold office as one of the board from the same school, or the territory 
thereof; and when there are two schools, but one shall so hold from 

each, and the other shall be chosen or appointed from the territory 
not included by any school; and when there is but one school estab- 
lished in a township, but one member shall “be chosen therefor, and 
the remaining members from the territory not so included. When 
an officer is elected or appointed contrary to the provisions of this 
section, such election or appointment is void, and it shall not affect 
the title to office or the right to act of the officers who were previously 
elected and qualified. (Id. § 78) _ 


§ 79. Use of school-house for other purposes. If ama- 
jority of the legal voters of any school desire the use of the school- 
house of such district. for other purposes than common school when 
unoccupied for common school purposes, the township school board 
may, upon such application, authorize the moderator for such school 
to permit the people, under careful restrictions, to use the house for 
any proper purpose, giving equal rights and privileges to all religious 

. denominations or political parties, without any regard whatever to 
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the numerical strength of any religious denomination or political party 
in such school township or county. (Sess. Laws 1883, c. 44, § 79.)- 


TEACHERS AND SCHOOLS. 


§ 80. Educational papers. The clerk of a school township: 
is authorized to subscribe for and take school or educational period- 
icals and publications to the value of two dollars a year for each 
school in the township, but not exceeding in all ten dollars a year for 
the whole township, and he shall draw a warrant upon the treasurer of. 
the township for the amount of such subscriptions, and the director 
shall sign such warrant and the treasurer pay it out of the special 
fund. When but one publication is so taken, it shall be a weekly, 
and as much as three dollars may be paid therefor; and all period- 
icals and publications shall be circulated among the teachers of the 
township, at township institutes and otherwise, and shall be care- - 
fully preserved and delivered to other teachers or returned to the 
clerk, and the board may make rules governing the use and circula- 
tion of the same. To further encourage educational study the towt-- 
ship board is further authorized to pay each teacher in its employ, 
who teaches four months or more in the township in any school year, 
one dollar each year, if such teacher satisfies the board that he sub- 
scribes and pays two dollars or more in the year for educational pe-- 
riodicals taken by him. (Id. § 80.) 


§ 81. Township institutes. At least one Saturday in each 
month during which the public schools may be in progress shall be 
devoted in each township to township institutes or model schools, 


and normal instruction and matters relating to methods of teaching, 
organizing, classifying, and governing schools, and for the improve- 
ment of teachers, and two Saturdays may be so used, at the discretion 
of the township board. Such institute shall be presided over by a 
teacher, one of the board, or other person designated by the school 
board. Hach teacher shall attend the fuil session of each institute 
in the township, contemplated herein, and participate in the duties - 
and exercises thereof, or forfeit one day’s wages for every day’s ab-- 
sence therefrom, unless such absence is occasioned by sickness of the 
teacher, or of others to whom their attention is due. When the- 
county superintendent is present he may preside at and conduct such 
institute, and it is his duty to visit and inspect the schools of a town- 


——~ship immediately before his meeting with such institute, and there 


give special attention to the defects and needs of the instruction and 
government of the schools. (Id. § 81.) 


§ 82. Who entitled to school privileges. The common 
schools provided for by this act shall be at all times equally free, 
open, and accessible to all children over seven and under twenty 
years of age, residents of the school townships where they are held, 
or entitled to attend the school under any special provision of this. 
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act, subject to the regulations herein made, and to such as the sev- 
eral school boards of the townships may prescribe, which shall al- 
ways be equal and just, and never in conflict with the law. (Id. § 82.) 


§ 83. Branches to be taught. In every common school 
there shall be taught to all pupils of sufficient capacity to properly 
attend to the same, the following branches of a common English ed- 
ucation: Orthography, reading, writing, geography, arithmetic, 
English language lessons and grammar, and United States history, 
unless it is excepted by the board in any particular school; or so 
many of said studies as the ability and advancement of each pupil 
will permit in the judgment of the teacher; also such other branches 
as may be required in any school by vote at the school meeting, or 
may be agreed upon by the school board and the teacher: provided, 
that a more advanced course of studies may be prescribed by the 
township boards for the graded schools herein provided. (Id. § 83.) 


§ 84. Teacher’s qualifications and contract—condi- 
tions. Teachers shall be employed only upon the exhibition of a 
certificate valid in the county where employed, and then only upon a 
written contract signed by the teacher and at least two members of 
the township school board, which shall specify the date at or about 
which the school shall begin, the length of time it shall continue, the 
wages per month, and the time of payment thereof; and said con- 
tract shall be so signed in duplicate, and one copy filed in the office 
of the clerk and the other retained by the teacher. The following 
conditions shall be understood as forming a part of every such con- 
tract, whether expressed therein or not: 

1. The teacher shall not hold school upon any legal holiday, but 
such days shall count as part of the term and the teachers be paid 
therefor, but such pay shall not be drawn for any Saturday or Sun- 
day. $ j 

9, School shall be adjourned during any time that an institute is 
held in the county, to attend which the teachers have been notified 
by the county superintendent, and the teachers shall draw pay for 
and have counted as part of the term one-half day for every day’s 
actual attendance upon the institute, as certified by the conductor of 
the institute or county superintendent. 

3. Teachers.shall receive into their schools pupils transferred 
thereto by order of the township board or admitted by its authority. 

4. The teacher is to send the notice, keep the proper entries in 
the register, and make the reports as and when required by law; and 
the school corporation shall promptly furnish, without cost to the 
teacher, the blank forms for such reports, and furnish for use a proper 
register, prepared so that the required facts and statistics can be kept 
in an orderly manner. (Id. § 84.) 


§ 85. Clerk to provide teacher’s register. The clerk of 
every school township shall provide one suitable school register for 
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each school therein, and keep the same as a part of the records of his 
office, except during each term of school, when the teacher shall keep 
said register and record therein each day, the attendance of each pu- 
pil and the absence of those enrolled, and all other items necessary 
for making the report in the next section required. (Id. § 85.) 


$ 86. Teacher’s report. Every teacher of a common school, 
under this law, shall, at the expiration of each term, immediately 
make out full duplicate reports and deliver one copy thereof, with the 
register, to the school clerk, and one to the county superintendent. 
Said reports shall show the names, ages, and sex of all pupils admit- 
ted during such term, the branches taught, the studies pursued by 
each pupil, the text-books used, the number of days taught, the num- 
ber of days each pupil was present, the average daily attendance, the 
date when school began and ended, the salary per month, including 
board, and information concerning the school and property; and un- 
til such report shall have been so filed with the clerk the school board 
shall not pay more than ninety per cent. of the wages for such teacher ` 
for his or her services as such for the time required to be covered by 
such report. (Id. § 86.) 


$ 8%. Teacher to give notice. Every teacher, on commenc- 
ing a term of school, shall give written notice to the county superin- 
tendent of the time and place of beginning such school, and the prob- 
able time when it will end. (dd. § 87.), 


§ 58. Reports, etc., to be kept in English language. 
All reports and records of school officers and proceedings of all school 
meetings shall be kept in the English language, and if any money 
belonging to any school township shall be expended for supporting a 
school in which the English language shall not be taught exclusively, 
the county superintendent, or any tax-payer of the school corpora- 
tion, may, in a civil action in the name of the corporation, recover 
for the corporation all such money from the officer or officers so ex- 
pending it or ordering its expenditure. (Id. § 88.) 


§ 89. Penalty for disturbing school. Every person, 
whether a pupil or not, who shall willfully molest or disturb a public 
school when in session, or who shall willfully interfere with and in- 
terrupt the proper order or management of a publie school by acts of 
violence, boisterous conduct, or threatening language, so as to pre- 
vent the teacher or any pupil from performing their duty, shall, upon 
conviction thereof, be punished by a fine not exceeding twenty dol- 
lars, or by imprisonment in the county jail not more than ten days, 
or by both such fine and imprisonment. (Id. § 89.) 


_ § 90. Fine for insulting teacher. If any parent, guard- 
ian, person having a child in charge, or other person, from any cause, 
faneied or real, in the presence of a school, whether at intermission, 
recess, during its session, or before or after the day’s session, in the 
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-presence of a considerable number of the members of the school, 
shall upbraid, insult, or threaten the teacher of such school, such per- 
son shall, upon conviction thereof, be punished by a fine not exceed- 
ing twenty-five dollars. (Sess. Laws 1883, c. 44, § 90.) 


§ 91. The Bible. The Bible shall not be excluded from any 
public school, nor deemed a sectarian book. It may be read in school, 
without sectarian comment, not exceeding ten minutes daily, and no 
pupil shall be required to read it contrary to the wishes of his parent 
or guardian, or other person having him in charge. The highest 
standard of morals shall be taught, and industry, truthfulness, integ- 
rity, and self-respect inculcated, obedience to law enjoined, and the 
aims of an upright and useful life cultivated. (Id. § 91.) 


PROCEEDINGS TO OBTAIN SITES FOR SCHOOL-HOUSES. 


§ 92. Obtaining school-house site. The school board of 
any school township may take, by purchase and deed of conveyance 
in the corporate name thereof, any real property, not exceeding two 
acres in area, legally chosen as a site for a school-house by a resolu- 
tion of the township school board, and may hold and use such tract 
for public school purposes, but for no other purpose. If the owner 
of such real property refuse or neglect to grant and convey such site 
to the school corporation, or is a non-resident of the county, or is ab- 
sent and cannot be conveniently found, the county clerk of the county 
in which the real property is situated shall, upon the written appli- 
cation of the township school board, after ten days’ notice to the op- 
posite party, or, if they are non-residents, or absent, or cannot be 
conveniently found, by notice printed for four weeks in succession in 
some newspaper published in the county, describing the tract to be 
taken and naming the owner, appoint three resident freeholders of 
the county as assessors, who shall be sworn to faithfully perform their 
duties, and they shall then assess the damages the owner of such 
tract will sustain by taking the same for school purposes and uses; 
and said assessors shall directly file their written report with the 
county clerk, giving an exact description of the tract taken for the site 
and the amount of damages so assessed. If said school board shall, 
before taking said real property for school uses and purposes, deposit, 
in the name of the school township, with the county treasurer, to the 
credit and for the owner of the tract taken, the amount of money so 
assessed as damages, they shall then be fully authorized to perma- 
nently use said premises for school purposes: Provided, that the re- 
port of the assessors may be reviewed by the district court upon writ- 
ten exceptions filed by either party in the clerk’s office of the district 
court within twenty days after the report of the assessor is filed in 
the county clerk’s office, but this shall not delay or prevent the use 
of the tract for school purposes. The additional amount, if any, 
found in damages shall be paid by the school township: Provided, 
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further, that no site, except in a village, town, or city, shall be thus: 
taken within forty rods of any residence, the owner of which objects 
to its being placed nearer, and in no case in any orchard, garden, or 
public park.. (Sess. Laws 1883, c. 44, § 92.) 


§ 93. Site to be used for school purposes. The title 
acquired to such school site shall be for school purposes only; and 
if not used for maintaining a public school thereon, for two succes- 
sive years, the title shall revert to the owner of the fee, upon repay- 
ment of the original sum paid, with the value of improvements made- 
by the school corporations, and without interest. (Id. § 93.) 


REPORTS. 


§ 94. County superintendent’s reports. The county 
superintendent of each county shall make full and complete report 
to the superintendent of public instruction, on or before the first day 
of September in each year, of the school statistics of the preceding. 
school year, showing for each school corporation in the county the 
following facts and statistics: 

The number, name, or other proper designation of the school cor- 
poration. ` ’ 

The number of graded schools. 

The number of ungraded schools. 

The average number of days school was taught. 

The number of teachers employed, males, females, and total. 

The average compensation paid teachers per month, males and 
females separately. 

The number of persons resident, between the ages of seven and 


twenty years, (excluding those married,) showing males, females, and 
total. 


The number enrolled in the schools. 

The per cent. of attendance of those enrolled. 

The average cost of tuition per month for each pupil. 

The number of school-houses erected during the year. 

The number of school-houses for graded and for ungraded schools. 

The total value of school-houses, including sites and furniture. 

The total sittings in school-houses. 

The total par amount of bonds outstanding. 

The average rate of interest paid thereon. 

The total amount paid to and due the officers of school corpora-- 
tions for services during the year. 

The total amount paid the county superintendent for services, in~ 
eluding expenses during the year. 

The | following financial report: 


RECEIPTS. 


1. The total amount on hand at beginning of the year. 
2. The amount received into the special fund from all sources. 
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3. The amount received by apportionment. 

4. The amount received from sale of bonds. 

5. The amount received from all other sources. 

The total school receipts. 

. EXPENDITURES. 

1. The amount paid for school-houses, sites, furniture, and ap- 
pendages. 

2. The amount paid for teachers’ wages. 

8. The amount paid for all incidental expenses. 

4. The amount paid as interest on bonds. 

5. The amount paid upon other debts and liabilities not included 
in any other items. : 

6. The balance on hand at end of year. 

The total expenditures, not including balance on hand. 


He shall also report all private schools, academies, and colleges 
within his county, in a table separate from all public schools, showing 
the name of the school or institution, if incorporated, and, if not, by 
brief description, the name of the principal, or person, officer, or presi- 
dent in charge, the number of teachers employed, the number of pu- 
pils in attendance during the year, the value of the buildings and 
permanent property, the value of the endowment. (Id. § 94.) 


§ 95. Clerk’s report. The clerk of each school township 
shall, on or before the first day of August in each year, make, sign, 
and transmit or deliver to the county superintendent, a report in 
writing, covering the preceding year, and including all the facts and 
statistics of the school townships which are required by the preceding 
section to be included in the county superintendent’s report, and in 
the same order therein required, except any item therein peculiar to 
the county and not belonging to the township. He shall also report 
the branches studied in the graded and ungraded schools separately ; 
the names and addresses of the township school officers and the dates 
when their terms severally expire; and all other facts and statistics 
which the county superintendent- may require for his report to the 
territorial superintendent. (Id. § 95.) 


§ 96. Treasurer’s report. On or before the fifteenth day of 
July in each year, the treasurer of each school township shall make, 


sign, and deliver to the clerk of the same, and deliver or transmit to the -~ 
county clerk, a report in writing which shall cover ali the financial ` 


accounts and transactions of the school township for the preceding 
school year, and shall show by items the following: 


RECEIPTS. 

Total amount on hand at the beginning of the year. 

The amount received into the special fund from all sources. 
The amount received by apportionment. 

The amount received from sale of bonds. 
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5. The amount received from all other sources. 
‘The total school receipts. 
EXPENDITURES. 
1. The amount paid for school-houses, sites, furniture, and ap- 
pendages. 
2. The amount paid for teachers’ wages. 
3. The amount paid for all incidental expenses. 
4, The amount paid as interest on bonds. 
5. The amount paid upon debts and liabilities not included in 
any other items. 
6. The balance on hand at the end of the year. 
The total expenditures, not including balance on hand. 


The total expenditures added to the balance on hand shall equal ` 
the total receipts, but the balance on hand must not be added as part 
of the total expenditures. He shall also supply the clerk of the school 
township with any other fact which his books should show required 
by the clerk for his report. (Sess. Laws 1888, c. 44, § 96.) 


§ 97. School board to examine treasurer’s report. 
Before the date for the treasurer’s report, or upon that date; the town- 
ship school board shall hold a session, to be called by the clerk, and 
the treasurer shall then submit to the board all his books, accounts, 
and vouchers, and the board shall carefully examine the same and 
the items thereof, and compare the report therewith; and if they find 
the same to be correct and to agree, they shall indorse upon triplicate 
copies of the report, duly signed by the treasurer, the following: 

“Examined, compared, and found correct, this day of 
18—;” and sign such indorsement upon each copy. They shall also 
cause the clerk to make entry in the record-book of their proceedings, 
the fact of such examination and comparison, and the fact whether or 
not the books, accounts, vouchers, and report are found correct. If 
the reports are so found correct, one copy shall be immediately de- 
livered to the clerk of the school township, who shall receipt in writ- 
ing therefor; another shall be immediately transmitted or delivered 
to the county clerk; and the third shall be retained personally by the 
treasurer. The clerk of the school township shall copy the report 
received by him in his record-book, together with the indorsement 
thereon, and file it in his office. If the county clerk fails to receive 
the copy sent to him, the clerk shall, upon notice, send him a certi- 
fied copy of the report on file in his office, together with the indorse- 
ment. (Id. § 97.) 


§ 98. Treasurer’s account. Every county treasurer shall 
keep a regular account with each school corporation, in which he 
shall charge himself with all taxes collected by levy of the township 


‘board, and all sums apportioned to the township by the county super- 


intendent or other authority, and all other sums received for the 
school township; and he shall credit himself with all payments made 
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to the treasurer of the school township, distinguishing between the 
items paid by apportionment, those from local taxes, and those from 
other sources. To these credits, to balance the account, he shall add 
all items for legal fees for collection, and other duties. These ac- 
counts shall be kept for each school year separately, beginning July 
first and ending June thirtieth of the following year. “At the first 
meeting of the board of county commissioners, after the close of a 
school year, he shall submit an abstract of these several accounts. 
(Id. § 98.) 


§ 99. County commissioners to examine reports of 
treasurers. The board.of county commissioners shall, at its first 
session after the close of every school year, examine the reports of 
the treasurers of school townships and compare them with the ac- 
counts of the county treasurer, presented in accordancé with the pre- 
ceding section. If the reports are found correct they shall be passed 
and approved accordingly ; and to every treasurer of a school town- 
ship whose report is so approved, the board of county commissioners 
shall order the payment from the county general fund the sum of not 
less than ten nor more than twenty-five dollars, based on the relative 
amount of money handled and duties performed by each. The county 
superintendent shall also present the reports of the clerks of the 
school townships, and the financial statements presented therein 
shall be also examined and compared with the reports of the treas- 
urers of the school townships and the account of the county treas- 
urer, and, so far as found correct and approved, the several clerks 
shall be paid the same amount as is paid to the school treasurers of 
their respective townships, all upon warrants drawn upon the county 
general fund. The clerk’s reports shall be retained in the files of the 
county superintendent’s office, and those of the treasurers shall be 
filed by the county clerk. The superintendent shall have access to, 
and the privilege of examining, all treasurers’ reports, and the ac- 
counts of the county treasurer with school corporations. The county 
board shall publish in its proceedings a statement of the school town- 
ship treasurers’ reports that it approves, and a list of those disap- 
proved or not received. (Id. § 99.) 


§ 100. Duties of county superintendent. The county 
superintendent shall actively endeavor at all times to secure the sev- 


eral reports of the treasurers and clerks of school townships to be | 


correctly made, and to be delivered within the time required by law; 
and to promote this he shall, so far as appears advisable or neces- 
sary, Visit the several treasurers and clerks beforehand, and carefully 
examine into their records, files, and accounts, and shall instruct 
them in the correct keeping, entry, and statement of the same. Im- 
mediately after the board of county commissioners has passed upon 
the accounts and reports of the treasurers and clerks, as required in 
the preceding sections, the county superintendent shall visit and in; 
spect the accounts and records of all those whose reports have not 
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been received and approved, and endeavor, by his inspection, advice, 
and aid, to secure the prompt forwarding of their respective reports. 
He shall report in writing to the county clerk the fact and date of 
every such visit, and a brief statement of the condition in which he 
finds the particular office in these respects. The reports shall be 
made at as early a day as practicable, and shall include every such 
delinquent officer. (Sess. Laws 1883, c. 44, § 100.) 


§ 101. Duties of county commissioners. At the next 
session of the board of county commissioners the county clerk shall 
lay before the board all these reports of inspection, and all additional 
reports received from such officers, and the board shall carefully ex- 
amine each case upon all the facts that can be ascertained from the 
county superintendent, the county treasurer, and the several officers 
from whom such reports are due. If it be found that any treasurer 
of a school township has willfully or carelessly neglected and failed by 
that time to account for all school funds and make report thereof to 
the proper officers, as hereinbefore required, his office shall be de- 
clared vacant by resolution of the county board, and a successor ap- 
pointed as provided by law. And if it be found that any clerk of a 
school township has willfully or carelessly neglected and failed by 
that time to make a proper report of the facts and statistics required 
in his report for the preceding school year, his office shall be declared 
vacant by resolution.of the board of county commissioners, and a 
successor appointed as provided by law. (Id. § 101.) 


§ 102. Same. The clerk of a school township may be excused 
from making that part of his report which depends upon the finan- 
cial report by the treasurer to him, if he shows that, after reasonable 
effort, he has failed to receive such report. No other notice but this 
law and the visit of inspection by the county superintendent shall be 
necessary to any such delinquent treasurer or clerk, and the board of 
county commissioners shall, at their first session after the failure to 
report correctly was found, proceed to determine every such case 
without adjournment beyond that session. The board shall accept 
no excuses except those which are a reasonable compliance with the 
law, or serious or prolonged illness, or personal calamity or misfor- 
tune of a serious nature, or the accidental loss or destruction of 
books and records, or like unavoidable cause. Nothing in this act 
shall be taken to limit the application of chapter twenty-two of the 
Political Code to any of the officers of a school township, and an ap- 
peal may be taken to the district court from the action of the board 
of county commissioners declaring an office vacant, as hereinbefore 
provided; but in every such case the declaration of vacancy shall 
operate as a suspension of the officers, and the office shall be tem- 
porarily filled by appointment. (Id. § 102.) 


§ 108. School clerk’s report. In every school township 
the clerk thereof shall make copies of his report, when it has been 
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approved, and certify the same, and send or deliver one to each of the : 


moderators therein who shall submit the same for information to the 
meeting of the school, or cause the same to be done, and shall keep 
the same for the inspection of any voter or tax-payer. (Jd. § 103.) 


§ 104. School records shall be open to inspection. 
All reports and all books, records, vouchers, contracts, and papers of 
all kinds relating to school-houses, schools, and school business in a 
township, in the office of the clerk or treasurer, shall be at all times 
open to the inspection of the director, who shall advise and aid 
toward securing correct records and accounts and legal reports; and 
they shall likewise be open to the inspection of the territorial and 
county superintendent, and any particular paper or record shall be 
exhibited at reasonable hours to the examination of any voter or tax- 
payer. (Id. § 104.) 


§ 105. Distribution of territorial superintendent’s 
report. The superintendent of public instruction shall cause his 
report to be printed in the month of December in each year. In 
those years when the report does not immediately precede a session 
of the legislative assembly, not more than three hundred copies shall 
be printed, and one copy each shall be sent to the county superin- 
tendent of each organized county, to the chief educational officer or 
board of every state and territory, and not less than two copies to each 
territorial officer, while not less than twenty copies shall be preserved 
in the office, and other copies may be given to libraries and promi- 
nent educational organizations and representatives. In the year to 
be followed by a legislative session the above number shall be printed, 
and an additional number sufficient to furnish not less than ten copies 
each to all members of the legislative assembly. The territorial au- 
ditor shall audit and draw warrants upon the treasurer for the pay- 
ment of reasonable and just accounts therefor. (Id. § 105.) 


om MISCELLANEOUS PROVISIONS. 


§ 106. School month. Aschool month shall consist of twenty 
_ school days, a school week of five school days, and no Saturdays 
shall be counted as school days. (Id. § 106.) 


§ 107. Penalty for false report. Every clerk or treasurer 
of a school township or district who shall williully sign or transmit a 
false report to the county superintendent, or willfully sign, issue, or 
publish a false statement of facts, purporting or appearing to be 
based upon books, accounts, or records, or of the affairs, resources, 
and credit of the school township, shall, upon conviction, be punished 
by a fine not exceeding fifty dollars, or by imprisonment not exceed- 
ing fifteen days in the county jail. (Id. § 107.) 


§ 108. Penalty for refusing to deliver books, etc. 
Every clerk or treasurer of a school township or district, who shall 
willfully neglect .or refuse to deliver to his successor in office, 
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whether elected or appointed to a regular term, a vacancy declared, 
or temporarily during his suspension,.all records, books, papers,. 
accounts, money, and other property belonging thereto, and to the 
township, shall, upon conviction, be fined not less than five dollars 
nor more than fifty dollars; and the successor shall prosecute with- 
out delay upon the official bond of such officer for the recovery of all 
such money. (Sess. Laws 1883, c. 44, § 108.) 


§ 109. Officer to qualify before performing duty. 
No officer of a school township or district shall perform any duties 
of the office, nor receive any of the property, money, books, or pa- 
pers belonging to the office, nor any money from the county treas- 
urer, or warrant therefor, until he has fully qualified as required by 
law. (Id. § 109.) 


$ 110. Office, when deemed vacant. Ifany officer, elected 
or appointed, of a school township or district shall fail to qualify or 
to give bonds as required for one month after the time required, the 
office shall be deemed vacant, and a successor appointed as required 
by law. Whenever a treasurer of a school township, by election or 
appointment, becomes his own successor, he shall give new bonds, 
and all such officers shall qualify anew upon entering upon a new 
term. If, from sickness or any other cause, such officer shall become 
incapacitated or unable to attend to the duties of his office, the fact 
shall be certified to the county superintendent by the remaining offi- 
cer or officers of the school township, and a successor shall he ap- 
pointed as to a vacancy. Ceasing to be a resident of the township 
shall be deemed an immediate vacation of the office. (Id. § 110.) 


§ 111. Responsibility for money lost. If any treasurer 
of a school township or district shall by neglect lose, or suffer to be 
lost, any money belonging thereto, which has been received from the 
county treasurer, said treasurer shall forfeit such township the full 
amount of money so lost, and it may be recovered by an action upon 
his official bond. (ld. § 111.) 


§ 112. Penalty for money lost. Every treasurer of a 
school township or district who shall loan any part of the money in 
his hands belonging to the township, whether for a consideration or 
not, or who shall expend any part thereof for his own or any other 
person’s private use, is guilty of embezzlement, and shall, upon con- 
viction, be punished as provided by law. (Id. § 112.) 


§ 118. Duty of county treasurer. The county treasurer 
shall collect all moneys due the county for school purposes from 
fines, penalties for crimes, or other acts or failures, forfeitures, 
licenses, proceeds from the sale of estrays, from exemption from 
military duty, and all other moneys from any source, or by any law 
due to said school fund, and shall add the same to the proceeds of 
the county general school tax in his report to the county superin- 
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tendent for apportionment. He shall collect all delinquent school 
taxes as by law provided for other taxes, and at the same time, and 
he shall pay the same over to the treasurers of school corporations 
entitled thereto, less his fees and costs of collecting; and if any 
county treasurer shall refuse to deliver over any money in his pos- 
session upon legal order, or shall use or permit to_be used, for any 
other purposes than are specified,in this act, any school money 
in his possession, he shall, on conviction thereof, be adjudged guilty 
of a misdemeanor, and punished by a fine not exceeding five hun- 
dred dollars, or by imprisonment in the county jail not exceeding one 
year. (Sess. Laws 1888, c. 44, § 113.) 


§ 114. Refunding moneys erroneously collected. 
Whenever an error may be discovered in any school corporation tax- 
list, the school board thereof may order any money which may have 
been improperly collected on such tax-list to be refunded. The board 
of county commissioners may, while all taxes are collected by the 
county treasurer, correct and refund such improper collection of 
school taxes the same as for county taxes. (Id. § 114.) 


§ 115. Tax to pay judgment. Whenever any final judg- 
ment shall be obtained against any school corporation, the board 
thereof shall levy a tax upon the taxable property in the corporation 
for the payment thereof. Such tax shall be collected as other school 
taxes, but no execution shall issue against any school corporation. 
Such tax or taxes shall not be greater than two per cent. in any one 
year, and any surplus funds in the treasury of the school corpora- 
tion may be appropriated to the payment of a judgment. If the 
school board shall fail or refuse to levy such tax, the judgment cred- 
itor may apply to the board of county commissioners, who shall cause 
such tax to be levied upon the property of the school corporation. 
When collected it shall be paid over by the county treasurer to the 
judgment creditor, whose receipt therefor shall be delivered the same 
as money to the treasurer of the school corporation by the county 


treasurer. Such levy may be repedted until the judgment is paid. 
(Id. § 115.) 


§ 116. Jurisdiction of justices. Justices of the peace shall 
have jurisdiction in all cases in which a school corporation is a party 
interested, when the amount claimed by the plaintiff does not exceed 
one hundred dollars, and the parties shall have the right to appeal 
as in other cases. (Id.§ 116) ` 


§ 117. Fines, how collected. All fines and penalties not 
otherwise provided for in this act shall be collected by action in any 
court of competent jurisdiction. (Id. § 117.) 


§ 118. Parent may demand school privileges. In any 
organized school township it shall be lawful for the parent, guardian, 


or other Pe having charge of any child or children of school age, 
v.2—3 : 
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to demand and require each school year as many as four months’ 
school to be taught at the school to which he belongs, or some other 
accessible to him, and to attend which provision is made for the 
children in his charge, without tuition; and in case of failure of the 
school township to make such provision the persons having in charge 
such school children may send them to any school in any adjoining 
school corporation, whether in the county or not, which will admit 
them, for the period of four months each school year, and the school 
corporation in which said pupils so attend school shall be entitled to 
collect and receive from the corporation in which they are residents 
the sum of fifty cents a week for each and every pupil so admitted 
and attending school. And when twelve or more such children are 
organized by the persons having them in charge into a school within 
the township where they reside, and a qualified teacher is employed 
and teaches such school, with an average daily attendance of nine or 
more, the pay of such teacher, at the rate above declared, shall be a 
charge upon such, school township, not exceeding twenty dollars a 
month for four months in each year: provided, that before employ- 
ing such teacher and opening such school they shall serve two weeks’ 
notice of their intention to do [so] upon the township school board, 
in order that it may provide the school. No other charge for such 

school shall be made. (Sess. Laws 1888, c. 44, § 118.) l 


§ 119. Compulsory education. Every parent, guardian, or 
other person having in charge any child or children between the ages 
of ten and fourteen years, is required to send stch child or children 
to a public school at least twelve weeks in each school year, at least 
six weeks of which shall be consecutive, unless such child or children 
are excused from suéh attendance by the school board by reason of 
bodily or mental infirmity such as to prevent attendance at school or 
application to study, or that such child or children are taught an 
equal time in some private school or regularly at home in such 
branches as are ordinarily taught children of that age in public 
schools, or that no public school is taught for the time required, and 
within two miles by the nearest way to the home of such person 
within the school township. (Id. § 119.) 


$ 120. Complaint by moderator. The director of the 
township, and the moderators assisting him, shall ascertain if there 
are any such children deprived of school privileges while an accessi- 
ble school is taught, and he shall notify the parent, guardian, or 
other person having them in charge, and direct that they be sent to 
school as herein required. If they fail or refuse to send such child 
or children to school, as required in the preceding section, he shall 
make complaint before some justice of the peace of the failure, and 
every such person having in charge a child he so fails to send to 
sckool shall, upon conviction, be fined not less than three nor more 
than ten dollars. If the director fails to make such complaint, any 
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moderator or citizen may do so, after having served notice of his in- 
tention to do so, for two weeks previously, upon such parent, guardian, 
or other person. (Sess. Laws 1883, c. 44, § 120.) 


§ 121. Assessor to furnish certificate. Every township 
or county assessor shall, on or before the fifteenth day of June in each 
year, furnish to the clerk of each school corporation the property of 
which he assesses, a certificate of the valuation of all real property 
and all personal property, and of the total of these, subject to taxa- 
tion within the corporation for the current year. (Id. § 121.) 


§ 122. What school report to include. The school year 
ending June thirty, eighteen hundred and eighty-four, shall take up 
and include in its accounts, statistics, and reports, all the affairs, ac- 
counts, statistics, and other items of school business after the thirty- 
first day of March, eighteen hundred and eighty-three ; but thereafter 
each school year shall begin upon July first and end upon the thirtieth 
day of June of the year following, and all accounts, records, and re- 
ports shall conform to these provisions, and the officers of all school 
corporations shall be elected and shall qualify accordingly. (Id. § 122.) 


TEACHERS’ INSTITUTE. 


§ 123. Institute fund. There is hereby appropriated out of 
any funds in the territorial treasury, not otherwise appropriated, the 
sum of six hundred dollars each year as an institute fund, which shall 
be used exclusively in employing persons of learning, ability, skill, 
and experience as conductors of teachers’ institutes. The superin- 
tendent of public instruction shall appoint the times, places, and 
duration of these institutes, after such consideration of the, requests 
of county superintendents as in his judgment tlre need of the various 
parts of the territory will permit. Of this fund not more than sixty 
dollars shall be paid for the expenses of any one institute in a year, 
and such institute shall continue for two weeks. No institute aided 
by this fund shall continue for less than five days. (Id. § 128.) 


§ 124. Institutes—extension of time. The money assigned 
for any particular institute may be added to any fund furnished for 
the purpose by any county, and the institute extended so long as the 
entire fund will allow, not exceeding four weeks. If a sufficient 
county fund be not otherwise provided, the board of county commis- 
sioners may appropriate not more than fifty dollars in any county 
each year in aid of institutes. The territorial superintendent may 
require a statement of the amount of funds a county may have for 
the purpose, before setting apart any territorial funds in aid of an 
institute therein. (Id. § 124.) 


§ 125. Institute conductors. The territorial superintendent 
shall employ or designate, every conductor for an institute aided by 
torritorial funds, and no such funds shall be paid to any conductor of 
an institute not previously appointed or employed by him. Two or 
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more counties may be grouped into one institute; and for any joint 
county institute which the territorial superintendent is satisfied will 
be well attended from each of the counties included, the sum of eighty 
dollars may be used from the territorial fund. (Id. § 128.) 


§ 126. Institute moneys—how paid. The money hereby 
appropriated from the territorial treasury for an institute fund shall 
be paid to the persons to whom it is due by warrant of the territorial 
auditor upon the territorial treasurer, which shall be issued upon the 
presentation of an account in due form, receipted by the person to- 
whom due, and approved by the territorial superintendent. All the 
incidental expenses of such institutes shall be paid out of the county 
institute fund, or by the several counties for which they are held. 
(Id. § 126.) 

RESIGNATIONS. 


§ 127. When school office becomes vacant. Any office 
of a school corporation shall become vacant by the formal written resig-- 
nation of the incumbent thereof, but such resignation shall not take 
effect until a successor has qualified according to law. The resigna-- 
tion shall be addressed to the county superintendent, who shall im- 
mediately appoint a successor, and notify the county clerk thereof in 
writing. (Id. § 127.) 

BOARDS OF EDUCATION. 


$ 

§ 128. Act not to apply to boards of education. This 
act shall not apply except where, by its terms, it is especially made 
applicable to boards of education established by any statute, general, 
special, or local, now in force or which may hereafter be passed, 
establishing such boards or affecting their powers; and it is specially 
provided that all amendments to every such law shall not be affected 
by this act, and all acts and parts of acts, and amendatory acts, author- 
izing such boards of education to issue bonds, and providing for the 
payment of the same, shall remain in full force as by their terms. 
provided. » The public schools of any city, town, or village which 
may be regulated by special law, or by the charter of said city, town, 
or village, or by any general acts establishing boards of education, 
shall be entitled to receive their proportion of the public school and 
other funds: Provided, that the clerk or secretary of the board of 
education of said city, town, or village, shall, at the time required by 
law for school townships to do the.same, make a report to the county 
superintendent of public schools of the county in which such board of 
education is situated, showing the whole number of children between 
the ages of seven and twenty years residing within the territory of 
such board on the day in this act required for such enumeration in 
the school townships; but no further report to such superintendent. 
shali be required. (Id. § 128.) 
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TOWNSHIP LIBRARIES, 


§ 129. School libraries. The school board of any school 
township shall have power, when thereunto organized as in this act 
required for establishing a graded school, by a majority of the schools 
and the voters thereof, to purchase and keep for the use of the in- 
habitants of the school township a circulating library of the value of 
not more than five hundred dollars, to be selected by the school boand 
from any list of books furnished or approved by the superintendent 
of public instruction. (Sess. Laws 1883, c. 44, § 129.) 


§ 130. Purchase of books. The superintendent of public 
instruction shall, upon the application of any county superintendent, 
furnish such list to him, or approve, if he finds it suitable, any list 
furnished: by the county superintendent, which shall then be the list 
for such county from which any board may so select and purchase; 
and additional lists may from time to time be so furnished or ap- 
proved by selection, and no books shall be purchased for any such 
library except from such lists. The books so listed shall include pub- 
ications of not Jess than four different publishing houses or firms, 
independent of each other, and shall be, as far as practicable, accom- 
panied by the lowest prices that can be secured thereon, with terms 
and other items of value to the purchasers. The board may at any 
time accept donations of books for the library, not included in the 
lists, but shall exclude from the library all books of an immoral nat- 
ure, or otherwise unsuited to the cultivation of good character, and 
good morals and manners; and no sectarian publications, devoted to 
discussions of sectarian differences and creeds, or partisan political 
pamphlets and books, shall be admitted to the library. (Id. § 130.) 


§ 131. Care of,and rules of, library. The township school 
board shall have the care and keeping and custody of the library, 
and shall make rules to govern the drawing, circulation, and care of 
the books while in the hands of the people; and shall prescribe and 
collegit penalties for the injury, defacement, or other harm done to 
any book by the act, negligence, or permission of the person who 
draws the same, or while in his possession, by any other person. No 
book shall be loaned for a longer period than two weeks at any time 
to one person, and never to any person not a resident of the town- 
ship. The library shall be open at least once each week, for not less 
than three hours, for the accommodation of the people in returning 
and drawing books. (Id. § 181.) 


§ 132. Townships may change libraries. Any township 
may at any time exchange any part or all of its library with any other 
township, or other library or person, so far as different books may be 
so obtained, for equal values of the books exchanged. (Id. § 132.) 


§ 133. Library to be preserved. The school board of the 
township must see that the library is properly kept and cared for, and 
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the books preserved from harm, except that arising from ordinary 
proper use; and they may pay any person suited thereto, including 
one of their own number, not more than twenty-five dollars a year 
for services as librarian. (Sess. Laws 1883, c. 44, § 138.) 


$ 134. Use of books. The board shall, under proper rules 
and safeguards, permit teachers to take books from the library tempo- 
rarily to their schools for use there in illustrating any subject, and for 
purposes of general information and instruction; and all school cor- 
porations are authorized, without further authority, to purchase, and, 
during term time, leave at each school one copy of Webster’s Una- 
bridged Dictionary, which is recognized as the standard for the Eng- 
lish language in all the schools of this territory. (Id. § 184.) 


§ 135. Permit use of school-house for meetings. The 
board may, and under proper rules and restrictions it is their duty to, 
permit the use of the school-houses for the meetings and sessions of 
literary societies, associations, and lyeeums, for meetings or schools 
for instruction and training in vocal music and for public, literary, 
scientific, and other lectures, and for other exercises, entertainments, 
and meetings of like character and purpose. (Id. § 135.) 


UNITING DISTRICTS IN TOWNSHIP. 


§ 136. Union of districts. The adoption of the system herein 
provided, and the passage and approval of this act, shall not have the 
effect to discontinue, abolish, and render null such school-districts or 
their organization as they may now exist in any county, but they 
shall continue to exist and their officers to act as such in law and 
fact until the school township organization is complete, so far as it 
includes any particular district or districts, or the larger part of any 
particular district. And such township organization shall not be 
deemed complete, nor such districts so cease to exist and their officers 
to act as such, until all matters between the district and the township 
are adjusted and the property delivered, funds paid over, and an ad- 
justment is reached for the equalization of taxes and property between 
the districts which enter into the school township, so far as such taxes: 
and property remain permanent in houses, sites, furniture, and other 
parts of houses and grounds. (Id. § 136.) 


§ 187. School-districts to equalize property and funds. 
After the boundaries of school townships shall have. been fixed and 
declared as provided by this act, all those districts the school-houses 
of which are included in any particular school township, (whether all 
the area of such districts is included or not,) shall effect an equaliza- 
tion of property, funds on hand, and debts. To effect this the school 
boards of all such districts so included in a school township, or one 
or more members of each, shall meet together at a time and place 
appointed by the county superintendent, who shall meet with them. 
They shall first agree upon the valuation at that time of all the per- 
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manent school property of each district, consisting of school-houses, 
sites, and furniture, and other permanent appendages. To this they 
shall add all money on hand or due from the county treasurer, (not 
counting any delinquent taxes,) and from the sum they shall subtract 
all debts owed by the district, including bonds and warrants out- 
standing. The result will show the net permanent property owned 
by each district. Ifin any district the debt is greater than all the 
assets, it shall be so stated and treated as hereinafter required. 
(Id. § 187.) 


§ 188. Manner of determining equalization. Taking 
the district having the highest or largest value of net permanent prop- 
erty so ascertained, they shall next determine the difference between 
this and each of the other districts in succession, and then taking the 
valuation of taxable property in that district having the largest value 
of net permanent property, they shall find what rate if levied thereon 
would produce each of the several amounts which each district lacked 
in property of equaling the one having the most. These several 
rates shall be the equalizing rates to be levied upon the property of the 
districts respectively. In ascertaining and determining these several 
amounts and rates, and in all the proceedings of the joint session of 
these district boards, each district shall have but one vote, whether 
represented by one or more officers, which vote shall be cast as may 
be determined by the officers present from such district. The county 
superintendent shall preside at the sessions, and in case of disagree- 
ment, when a majority of all the districts does not vote in favor of 
any particular amount or rate, or other detinite settlement, the county 
superintendent shall decide the question, governing himself by the 
facts as they appear, and, so far as practicable, by the several opinions 
expressed, and his decision shall be final. (Id.§ 138.) 


§ 189. Same. In determining each amount and rate regard 
shall be had to the previous history, areas, taxation, changes of bound- 
ary, and other facts which may have affected the different values of 
permanent property, and allowance shall be made for the same so far 
as can fairly and clearly be done. They shall not consider property 
not paid for, nor for which outstanding bonds or warrants were issued. 
or other debts created; but they shall consider property and debts 
both, as hereinbefore provided. If, in the opinion of the boards, ex- 
cessive amounts of bonds were issued or paid for the property, or the 
proceeds or funds were wasted in any other manner, or extravagant 
prices were paid for any part, they must allow for the same against 
such district in the levy of the equalizing rates. And they shall also 
consider a debt owed by a district beyond the value of property had 
by it, and such net debt shall be added and used as a part of the dif- 
ference between such district and the one having the highest value 
of property. The said boards are authorized to levy such tax upon 
property which is not in any district, but is included in the school 
township. - 
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§ 140. Proceedings to levy tax. When the rates to be 
levied upon the several districts shall be fixed, a list thereof shall be 
made, wherein the rate shall be set down in mills opposite cach dis- 
trict. The whole shall be stated substantially in the form herein re- 
quired for certifying school taxes, and it shall be addressed to the county 
clerk, and shall be signed by one or more officers of each district, and 
at least by a representative of one officer from each of a majority of 
the districts included, and shall then be approved by the county super- 
intendent, and by him forwarded to the county clerk, and it shall be 
deemed a valid and legal levy upon the taxable property of each 
district, at the rates therein respectively stated for each. Not more 
than two per cent. shall be so levied in any one year as an equalizing 
tax upon any one district, and not more than six per- cent. in all shall 
be so levied upon any one district as an equalizing tax; and when 
in any case the equalizing tax upon any district shall exceed two per 
cent., that amount of the rate shall be levied the first year, and not 
more than that, if necessary, the second year, and so for the next year 
thereafter, until the whole amount shall be so levied. The county 
clerk shall preserve such levies, and shall extend the several rates 
from year to year as above required by law for district taxes, and the 
taxes shall be collected at the same time and in the same manner as 
other taxes are collected. (Sess. Laws 1883, c. 44, § 140.) 


§ 141. Limit of taxes. Such equalization taxes shall not 
limit the power of the school board of the township to levy taxes gen- 
erally upon property of the township for school purposes, as in this 
act provided, but they shall not levy any rate which shall with the 
equalizing rate amount to a rate of more than three per cent. in any 
one year upon any part of the school township. Upon the completion 
of the agreement and levy of the equalizing rates, and upon the qual- 
ification of the officers of the school township, the organization of the 
school township shall be complete and in full force. If any part ofa 
district be excluded from the boundaries of a school township, with 
and for which its equalization tax was levied, the said tax shall extend 
over and upon all the property of the entire district, and the proceeds 
shall be paid over as in the next section required. (Id. § 141.) 


§ 142. Taxes, where applied. Opposite the several descrip- 
tions of property on the tax-lists shall be entered the school township 
within which it lies, and all the proceeds of these equalizing taxes 
shall be collected and paid over to the treasurer of the proper school 
township within which the property is situated. The proceeds of 
taxes upon parts of districts lying outside of townships with which 
they were equalized shall be paid to the treasurer of the school town- 
ship within which the property is situated, the same as hereinbefore 
provided for regular taxes. (Id. § 142.) z 


§ 143. Township school board to assume manage- 
ment. Immediately upon the organization of the school township 
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as hereinbefore provided, the township school board shall assume the 
management and control of the public schools and the school prop- 
erty therein, and the officers of the several districts shall turn over to 


the township school board all moneys, books, papers, accounts, files, , 


school property, ayd other property of the districts, and it shall all vest 
in the township as a school corporation for the use of schools, and un- 
der the provisions of this act: provided, however, that all taxes before 
that date voted in such districts, and leyied but not collected, shall be 
collected, and, together with all the money in the hands of the county 
treasurer, be paid over to the treasurer of the school township in 
which the property upon which it was levied is situated, and the debts 
and liabilities of such school-districts shall be assumed and paid by the 
school township the same as if incurred thereby, and to that end the 
officers of each school-district shall make to the township school board 
full, true, and accurate statements of the property, debt, finances, 
and condition of their district. (Sess. Laws. 1883, c. 44, § 148.) 


§ 144. Liability of school township. Every school town- 
ship shall be liable for and shall-assume and pay fully, according to 
their legal tenor, effect, and obligation, all the outstanding bonds, and 
the interest thereon, of every school-district, the school-house and fur- 
niture of which are received and included within the school township 
and owned thereby, the same as if said bonds had been issued by 
said school township; and the law which authorized the school-dis- 
trict to issue bonds shall apply to the school township the same as if 
it had originally been authorized to issue, and had issued, the said 


bonds. The bonds shall be deemed in law the bonds of the school’ 


township, with the same validity for securing and enforcing the pay- 
ment of principal and interest that they would have against the dis- 
trict that issued them. (Id. § 144.) 


§ 145. Act to be published. This act shall take effect and 
be in force from and after its passage and approval, and the super- 
intendent of public instruction is authorized to contract for and cause 
to be printed six thousand copies thereof in pamphlet form, and to 
distribute the same through the county superintendents to the school 
officers throughout the territory; and the sum of eight hundred dol- 
lars, or so much thereof as may be necessary, is hereby appropriated 
out of any money in the territorial treasury not otherwise appropri- 
ated, to pay for printing the same. The accounts for the same shall 


be certified by the territorial superintendent, and shall be paid by ` 


warrants of the territorial auditor, drawn upon the territorial treas- 
urer. (Id.§ 145.) 


§ 146. Conflicting acts repealed. All acts and parts of 
acts in conflict with this act are hereby repealed, except as in this 
act saved, extended, and limited, but such repeal shall not affect the 


validity of any contract heretofore entered into, or any act done, or — 


any right accruing or accrued, or any suitor proceeding had or com- 
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menced in any civil or criminal action before such repeal; but all 
rights and liabilities under said acts shall continue and may be en- 
forced as if said repeal had not been made, nor shall said repeal af- 
fect the right to any office, or change the term or tenure thereof, ex- 
cept as in this act especially provided; but this act shall, so far as 
applicable, be used for the adjustment and settlement of all matters. 
provided for herein, and in proceedings thereto, not impairing the obli- 
gation of any contract, or affecting any vested or legal right. (Id. § 146.) 


$ 147. Words, how construed. Words giving a joint au- 
thority to three or more public officers or other persons are construed 
as giving such authority to a majority of them, unless it be otherwise 
expressed in the section or law giving the authority; and when a de- 
cision or direction is made by the majority of such officers or persons, 
it is the duty of the one to whom its execution belongs by law to exe- 
cute the same in all respects as if he had favored the particular de- 
cision or direction, or as if-it were authorized unanimously. (Id. § 147.) 


§ 148. Certain counties exempt from provisions of 
act. The provisions of this act requiring the division of counties 
into school townships, and the election and qualification of officers 
for the same, and for the organization and execution of the powers of 
such school townships, shall not have force and take effect in the 
counties of Union, Lincoln, Clay, Turner, Yankton, Minnehaha, 
Moody, Brookings, Lake, Duel, Codington, Cass, Grand Forks, Walsh, 
Pembina, Barnes, and Lawrence until so ordered by the respective 
boards of county commissioners of said counties, upon said boards 
being satisfied respectively that the conditions of the school-districts 
and their affairs, and of the civil townships when now organized 
therein, and the needs and circumstances of the schools and school 
property therein, and of all other matters relating to the good of 
schools,.are such as to permit and justify the full carrying into effect 
of this act. Such boards of county commissioners shall carefully 
examine this act, and inform themselves fully of the state of the fore- 
going affairs and conditions relating to schools in their several coun- 
ties, and shall consult with the county superintendent, and other 
school officers and citizens, and thereupon decide the matter at such. 
time as they deem best. (Id. § 148.) 


§ 149. Proceedings by boards of commissioners of 
temporarily exempted counties. Whenever the board of 
county commissioners of either of said counties shall decide by reso- 
lution that the condition of school affairs in their county is such as to- 
justify the carrying out of this act therein, they shall cause notice 
thereof to be given by publication, and they may proceed at any time 
they deem convenient to divide the county into school townships as- 
herein provided, and to change the boundaries of townships now organ- 
ized for civil purposes, and all the proceedings and acts necessary and. 
required to be done by this act by any person, officer, board, or author- 
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ity at a particular time to organize school townships may be done and 
executed in any such county at any time the board of county commis- 


sioners may direct, or, if not dependent upon them, when directed by - 


the proper officer. When any time, date, or act is fixed by this act, it 
need not be regarded in the organization of school townships in any such 
county as required at the date herein named, butthetime therefor may 
be appointed. by thé said board of commissioners, unless it is by law left 
to some other authority to appoint it. In all such counties the present 
school law, entitled “An act to establish a public school law for Da- 
kota territory,” approved February twenty-second, eighteen hundred 
and séventy-nine, and all acts amendatory thereof ; and the act entitled 
“An act to empower school-districts to issue bonds for building school- 
houses,” approved March third, eighteen hundred and eighty-one, and 
all acts amendatory thereof and dependent thereon; and theact entitled 
“An act making provisions for the schooling of children living in any 
organized district,” approved February seventeen, eighteen hundred 
and eighty-one,—shall, except as hereinafter provided and changed, 


continue in force for the organization, government, control and change - 


of school-districts, and their boundaries therein, the same as if this 
act had not passed, until this act shall take effect therein as provided 
by this and the preceding section. (Sess. Laws 1888, c. 44, § 149.) 


§ 150. Certain portions of act to take effect generally. 
In all counties, however, the following parts of this act shall take ef- 
fect at once and be in force whether the school townships or school- 
district be the form of school corporation and organization, viz.: 
Sections one to twenty-two, inclusive; sections thirty-four to forty-two, 
inclusive; sections forty-nine to sixty-three, inclusive; sections eighty- 
two to ninety-one, inclusive ; sections ninety-four to one hundred and 
seventeen, inclusive; and sections one hundred and twenty-one to one 
hundred and twenty-seven, inclusive; and in said sections the word 
“district” shall be inserted or understood in place of the word “town- 
ship,” and like word for like word whenever necessary to clearly ap- 
ply the law to the school-district, and its officers and school board, 
the same as to the school township and its officers and school board; 
and the word “corporation” or the phrase “school corporation” shall ap- 
ply to and signify school-district as well as school township. (Id.§ 150.) 


> 


§ 151. Date of school-district annual meeting. The 
school-district annual meeting shall,.after the year eighteen hundred 
and eighty-three, be held upon the last Tuesday in June of each year, 
with like notice therefor as now required by law, and with the powers 
provided by law, and all that time after the thirty-first day of March, 
eighteen hundred and eighty-three, to and including the thirtieth day 
of June, eighteen hundred and eighty-four, shall be included as part 
of the school year ending June thirtieth, eighteen hundred and eighty- 
four. All school-district officers elected in eighteen hundred and 
eighty-three shall be chosen for a term to end on the thirtieth day of 
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June in the proper year next after the thirty-first day of March, whereon 


by the present law their terms would end. (Sess. Laws 1883, c. 44, § 151) 


§ 152. This act to govern in all new counties. Ex- 
cept as to those counties herein specially excepted and provided for, 
this act shall take effect immediately, and it shall take effect in all 
new counties hereafter organized. Whenever a new county is organ- 
ized the county board of commissioners shall, at a convenient and 
suitable time, divide their county into school townships, and do all 
things necessary for carrying this act into effect. (Id. § 152.) 


§ 153. When school township may be smaller. Inall 


‘counties whereof any part is mountainous, or very hilly or broken, so 


as to render it impracticable to organize school townships of the area 
required by this act, then they may organize them of a suitable area, 
smaller than herein required. (Id. § 153.) 


§ 154. Officers, how to qualify. Hereafter all school-dis- 
trict officers shall qualify as herein required for school township offi- 
cers in all respects, and all the bonds of school-district treasurers now 
on file in the offices of school-district clerks, with their oaths of office, 
shall by such clerk be forwarded to the county clerk, and filed in his 
office. Officers of school townships and of school-districts shall here- 
after be deemed township officers within the provisions of the Politi- 
cal Code, but their qualifications, resignation, and succession shall be 
governed by this act, and the act governing school-districts. (Id. § 154.) 


§ 155. Four months’ school. All school corporations shall 
maintain public schools for not less than four months in each school 
year, and for alonger period if the schools can be maintained accord- 
ing tothe principle and rule declared in the act entitled “An act mak- 
ing provision for the schooling of children living in any organized 
district,” approved February seventeen, eighteen hundred and eighty- 
one. The school boards of all school corporations, whether townships 
or districts, shall determine the length of time each term of school 
shall be taught, and what part shall be taught in winter and in sum- 
mer; and they must so divide the terms and time schools are taught 
between the summer and winter as to accommodate the attendance 
equally, as near as may be, each year of pupils of all ages. (Id. § 155.) 


§ 156. Treasurer’s annual statement. Besides the re- 
quirements herein provided for the reports of officers of corporations 
for school purposes, the treasurer of every school-district shall submit 
to the annual school meeting of his district the statement, with the 
items thereof, herein required for the reports of school treasurers, 
and shall exhibit the vouchers for all disbursements, and shall be 
prepared and make answer to the school meeting concerning the 
financial condition of the district and any feature thereof. (Id. § 156.) 


§ 157. When school-district compelled to maintain 
school—forfeiture. Every organized school-district which has 
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fifteen or more persons of school age, and which has taxable property 
amounting by assessment to four thousand dollars or more,’ shall 
erect or otherwise provide a public school-house, which, with site and- 
furniture, is worth not less than seven hundred dollars, and shall 
maintain a regular public school therein for not less than four 
months in each school year. Such school-house shall be placed upon 
ground held by the school-district for school purposes, whether by 
purchase or condemnation, as provided by law, and the title to the 
house and furniture shall vest in the school-district only, and neither 
in part or whole in any other owner! The school shall be a regular 
free, public school, as required by law, and shall be taught by a regu- 
larly qualified teacher. If any district fails for one year after the pas- 
sage of this act, and for two years after its organization, to comply 
with and fulfill the requirements of this act, the county superintend- 
ent shall declare its organization null and void, and may attach the 
territory embraced in the district to other districts, as he may deem 
best for the good of schools. (Sess. Laws 1883, c. 44, § 157.) 
Approved March 8, 1883. 


School townships to issue and dispose of their bonds, to provide funds for 
building and furnishing school-houses. See Appendix, c. 40, *§§ 159-171. 

Office of assistant superintendent of public instruction. See Appendix, c. - 
40, *§ 158. 


CHAPTER XLI. 
PROTECTION. OF BIRDS. 
An Act for the Protection of Game. 


§ 1. Unlawful to sell. Be it enacted by the Legislative As- 
sembly of the Territory of Dakota: That it shall be unlawful for any 
person or persons to kill, insnare, or trap in any form or manner, 
or by any device whatsoever, for the purpose of sale, trade, or traf- 
fic, any quail, prairie chicken, grouse, plover, snipe, or curlew, at any 
time. 


§ 2. Unlawful to kill at certain times. That it shall be 
unlawful for any person or persons 4o kill, insnare, or trap in any 
form or manner, or by any device whatsoever, any quail, prairie 
chicken, grouse, snipe, plover, or curlew, between the fiyst day of 
January and the fifteenth day of August in each and every year. 


§ 3. . Unlawful to kill on other’s premises. That it 
shall be unlawful for any person or persons to kill, insnare, or trap 
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in any form or manner, or by any device whatsoever, any quail, 
prairie chicken, grouse, snipe, plover, or curlew, on any. premises 
owned or occupied by any other person or persons, without the 
consent of such person or persons. 


§ 4. Penalty for violation. Any person or persons who 
shall violate sections one, two, or three of this act, and every person 
or corporation, or any employe thereof, who shall sell, expose for sale, 
or shall have in his or their possession or custody with intent to sell, 
dispose of, or transport, any quail, prairie chicken, grouse, snipe, 
plover, or curlew, shall be deemed guilty of a misdemeanor, and, 
upon conviction thereof, be fined two dollars for each such quail, 
prairie chicken, grouse, snipe, plover, or curlew so killed, destroyed, 
taken, sold, exposed for sale, or had in possession for transportation, 
together with costs of prosecution: provided, that any person or per- 
sons or corporation may expose for sale and sell any prairie chicken, 
grouse, snipe, plover, or curlew, at any time between the fifteenth 
day of August and the thirty-first day of December, in each and every 
year, to any person or persons, for his or their own use, and to be 
consumed within this territory. (As amended, Sess. Laws 1881, 
c. 81.) 


§ 5. Repeal of former act. Chapter forty-nine of the elev- 
enth general assembly, being “An act making it unlawful to kill 
quail during certain months,” approved January fifteen, eighteen 
hundred and seventy-five, is hereby repealed. 


§ 6. Immediate effect. This act shall take effect and be in 
force from and after its passage and approval. 

Approved February 16, 1877. 

See “ An act for the protection of large game.” See Appendix, c. 41, *§§ 7, 8. 
“An act to protect quail in Dakota territory.” See Appendix, c. 41, *§§ 
9-11. ` 

“An act for the protection of game in the territory of Dakota.” See Ap- 
pendix, c. 41, *§§ 12-18. 

“An act to protect fish in the territory of Dakota.” See Appendix, c. 41, 
*§§ 19-21. 

“An act to stock with food fishes the waters of Dakota, and to protect the 
same, and for other purposes.” See Appendix, c. 41, *§§ 22-26. 


nen een od 


CHAPTER XLII. 
COUNTY BOUNDARIES AND ORGANIZATION. 


An Act to Define the -Boundaries of, and Name Certain Counties in, 
the Territory of Dakota. 


§ 1. Custer county defined. Be it enacted by the Legislative 
Assembly of the Territory of Dakota: That the county of Custer shall 
be bounded as follows: .Commencing at the north-west corner of 
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Forsythe county, where the west fork of the Big Cheyenne river inter- 
sects the boundary line dividing the territory of Dakota and the ter- 
ritory of Wyoming, and running thence north along said boundary 
line to a point ten (10) miles south of the point where the forty- 
fourth parallel of north latitude intersects said boundary line; thence 
east in a direct line to the channel of the South Fork of the Big 
Cheyenne river, and the northern boundary of the county of Forsythe, 
to the place of beginning. 


§ 2. Pennington county. That the county of Pennington 
sliall be bounded: and described as follows: Commencing at a point 
where the forty-fourth parallel of north. latitude intersects the bound- 
ary line dividing the territory of Dakota and the territory of Wyom- 
ing; thence running north along said boundary line ten (10) miles; 
thence east in a direct line to the channel of the South Fork of the 
Big Cheyenne river; thence southerly along said channel of the South 
Fork to the point where the northern boundary line of Custer county 
intersects the said South Fork of the Big Cheyenne; thence west 
along the northern boundary of Custer county to the boundary line 
dividing the territory of Dakota and the territory of Wyoming; thence 
north along said boundary line ten (10) miles to the place of begin- 
ning. > 


§ 8. Lawrence county. The county of Lawrence shall be 
bounded as follows: Commencing at a point on the boundary line divid- 
ing the territory of Dakota and the territory of Wyoming at the north- 
west corner of Pennington county; thence east along the northern 
boundary of Pennington county to its intersection with the channel 
of the South Fork of the Big Cheyenne river; thence northerly along 
said South Fork to its confluence with the.Belle Fouche or North 
Fork; thence north-easterly along said North Fork to the point where 
the said North Fork intersects the boundary line dividing the terri- 
tories of Dakota and Wyoming; thence south along said boundary 
line to the place of beginning. (As amended, Sess. Laws 1881, c. 45.) 


§ 4. Ziebach county. That all that part of the county of 
Pennington, as laid down and described in section six, chapter 
twenty-nine, Laws of eighteen hundred and seventy-four and eight- 
een hundred and seventy-five, as is not included within the metes 
and bounds, as described in section two of this act, be made a sepa- 
rate county, and the same to be called Ziebach county. 


§ 5. Boundaries modified. The boundaries of the counties 
of Custer and Lawrence are hereby modified and corrected in accord- 
ance with the provisions of this act. 


§ 6. Governor appoints officers. The governor is hereby 
authorized, and it is made his duty, when the country embraced 
within said counties herein described comes under the jurisdiction of 
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this territory, or as soon as practicable and he can obtain the neces-- 
sary information after the passage and approval of this act, and 
without the petition of voters otherwise required, to appoint for each 
of said counties three county commissioners, who shall constitute the- 
board of county commissioners, one register of deeds, one sheriff,. 
one treasurer, one judge of the probate court, and one assessor; and 
said officers so appointed shall hold their offices respectively until 
their successors shall be elected and qualified according to law. 


$ 7. Officers qualify. Immediately after the appointment 
the said commissioners for each of said counties respectively shall 
meet at a place within their county, to be agreed upon, and elect one- 
of their number chairman of the board, who shall immediately ad- 
minister the oath of office to the other commissioners, and one of 
them shall then administer the like oath to him. The chairman 
shall then administer the oath of office to the judge of the probate 
court, and he is then authorized and required to administer the like 
oath to each of the other officers herein authorized to be appointed. 
Said oaths shall be in writing, and certified by the person or officer 
administering them, and must be filed in the office of the register of 
deeds for the county. Such officers must each thereafter, and as 
early as practicable, give the bond as required by law, and shall imme- 
diately enter upon the discharge of their respective duties according. 
to law. 


§ 8. Boards appoint—special election—terms. Said. 
board of county commissioners for each county is hereby authorized 
to appoint all other officers authorized by law for said counties, ex- 
cept justices of the peace, and they shall qualify as required by law.. 
The said boards shall also cause an election to be held in each of 
their counties respectively, upon notice, to be posted in writing, not - 
less than twenty days before said election, in five public places in. 
the county, for the election of four justices of the peace in each. 
county, which election shall be held, and the returns thereof made, 
as provided by the election law of the territory, except that the re- 
turns must be made to the register of deeds within six days, and the 
canvass thereof within ten days, after said election; and the justices of 
the peace so elected may qualify as provided by law, immediately, or 
as soon as practicable, after their election, and shall enter upon 
their duties at once. Such justices shall hold their offices until 
their successors shall be elected at the general election in eighteen 
hundred and seventy-seven, and shall qualify. 


§ 9. Quorum of board, clerk, and record. Any two 
commissioners, appointed as herein provided, shall constitute a 
quorum, and may perform all the acts required, to all legal intents. 
and purposes, the same as if the three were present and acting; and 
the register of deeds so appointed shall be, ez officio, county clerk, and. 
act as such; and the said board of county commissioners must make 
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a journal, and preserve the official record of their proceedings from 
the first, according to law. 


§ 10. Effect—other laws apply. This act shall take effect 
and be in force from and after its passage and approval, and it 
amends and modifies all acts and parts of acts inconsistent with its 
provisions, so far only as it is necessary to carry this act into effect, 
but all other such acts, except those bounding and defining counties 
herein defined, are in force, except so far as this act governs and 
takes the place of other law. , 


Approved February 10, 1877. 


Ā 


An Act Changing the Boundaries of the County of Hamlin, Creating 
-the County of Codington, and for Other Purposes. 


§ 1. Hamlin county defined. Be it enacted by the Legis- 
lative Assembly of the Territory of Dakota: That the boundaries of the 
county of Hamlin be, and the same are hereby, changed and modified, 
so that hereafter the said county of Hamlin shall be bounded as fol- 
lows, to-wit: Beginning at the south-west corner of Duel county; 
thence north along the west line of said county of Duel to the north- 
east corner of township one hundred and fifteen, of range fifty-one; 
thence west, along the line between townships one hundred and fif- 
teen and one hundred and sixteen, to the north-west corner of town- 
ship one hundred and fifteen, of range fifty-five; thence south along 
the line between ranges fifty-five and fifty-six to the north line of 
Wood county; thence east along the north line of said county of Wood 
to the north-west corner of the county of Brookings; thence east along 
the north line of said county of Brookings to the | place of beginning. 


§ 2. Coddington county bounded. ` That all that district of 
county included within the following boundaries, to-wit: Beginning 
at the north-east corner of the county of Hamlin, as bounded in the 
last section; thence north along the line between ranges fifty and 
fifty-one, to the north-east corner of township one hundred and nine- 
teen, of range fifty-one; thence west along the line between townships 
one hundred and nineteen and one hundred and twenty, crossing the 
Wahpeton and Sisseton Indian reservation in the same course, and 
continuing in same course to the north-west corner of township one 
hundred and nineteen, of range fifty-five; thence south along the 
line between ranges fifty-five and fifty-six, to the north-west corner of 
the said county of Hamlin; thence east along the north line of said 
county of Hamlin to the place of beginning,—be and the same is 
hereby made and constituted the county of Codington. 


§ 3. Grant and Clark counties modified. The bounda- 
ries of the counties of Grant and Clark are hereby changed and mod- 
ified to conform with the provisions of this act. 
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§ 4. Repeal. All acts and parts of acts, so far as they conflict 
with the provisions of this act, are hereby repealed. 


§ 5. Immediate effect. That this act. shall take effect and be 
in force from and after its passage and approval. 
Approved February 15, 1877. 


See the following legislative enactments defining the boundaries of coun- 
ties: 


County. 4 Sess. Laws. Chap. Sec. County. Sess. Laws. Chap. Sec. 
Allred. ..essserss ..... 1883 39 4 Poney params qiandnne 1879 12 11 
AUTOS G09 Gh dk de tincee a 1879 12°- 10: Uinke.6s. 6 ine athena 1879 12 8 
Beadle...... asas ae ves 1879 12 12 E ee err EEE ES 1879 63 — 
BensOn ssir eteeni 1883 12 1 LaMoure... L... 1881 44 — 
Billings. 0s shew AG eas 1879 11 5 <Martin..os, csve.csccucs 1883 40 3 
Bowman.....ceseeeee 1883 38 .2 McCauley............. 1883 13 1 
Brown......... eer 1879 12 15 McCook...........06. 1881 46 1 

E E ET, 1883 13 4 MelIntosh............. 1883 26 — 
Brulè. ces ccereirusesi 1883 14 — McKenzie............. 1883 39 2 
Buffalo, changed...... 1883 14 — McbLean.............. 1883 25 — 
Buford. ... ossssase » 1883 39 6 MErcer.....s.......... 1881 49 — 
Burdick aloes. Goce rees 1883 38 4 MMOs as ese esseere 1879 12 9 
Burleigh. .... essees. 1879 ll i OY RE wai 1881 47 — 
BULLS ng iencen, marss 1883 15 — Morton........ cea 1879 li 3 
Choteau. ... ..sce.eees 1883 40 6 Rare E a E fell, 1881 50 — 
Cavalier.. s.es see vc eas 1883 37 3 Nelson...... aecwndaws 1883 27,28 — 
Codington, changed... 1883 30 3 Nickeus.. ...... oveees 1883 29 — 
Custer, «  .. 1881 39 — Nowlin........ ...... 1883 16 5 
Davidson. ............. 1881 42 1 Potter................ 1883 19 2 

Co” Gadel spun aaa WORD 46 3 Pyatt.... enese Savane 1883 16 3 
Day i aR 1879 12 14 Ramsey....7.......... 1883 12 3 

“ changed. .. 1883 30 3 Ransom, changed..... 1883 32 — 
Delano. sssr ssseesse ... 1883 16 1 MRinehart...... errr n. 1883 40 5 
De Smet......... e000. 1883 12 4 Roberts........... eee 1883 30 1 
DOWOY sian henar heres 1883 17 — Rolette....... AE 1883 37 4 
Dickey ...essssecseeess 1881 40 — Richland, eee 1883 30 3 
DUNN saa dete Saeas zee 1883 39 1 Rusk, rh | 1883 17 — 
Edgerton... es. creo 1883 13 2 Sanborn...t..........- 1883 31 — 
Emmons ........ eee. 1879 11 2 Sargent........... .... 1883 32 — 
PEWIN Ss ica vio oases 1883 88 3 Schnasse........ aot 1883 34 — 
Fall River... esseen 1883 18 — Scobey.......ceceeaee. 1883 16 2 
Faulk...... ETT 1883 VO. i Spik aesrecseress sas . 1879 12 13 
Flannery, .....ecnceees 1883 39 5 Stanley....... OE 1883 85 — 
Foste .Lict etd Sys eit act 1883 20 == “BTAP RR. sees cee sere xs 1879 ll 4 
GTICSS i cide wae te raas 1881 41 — Steele....... EET 1883 36 — 
Hand...... aen eine ae 1879 12 16 Sterling.... ......... 1883 16 4 
Hanson <c-ire' gs boro ge asse 1879 12 5 “TOWNE? ce ound ee 1883 37 1 
Harding.... .- 1883 BS 5 Villard: cceisswaicesesd 1883 388 1l 
Harvey epccarissrerse 1883 22 — Wallace.......... ee. 1883 39 3 
Hettinger ...... sueros 1883 39 7 Walsh........ daiak 1881 51,52 — 
Hutchinson .... ...... 1879 12 2 Washington.......... 1883 40 1 
TAGE ie ianes cates 1883 21 — Washabaugh...... ere. 1883 40 2 
PUMA reasoner ne awae 1883 13 3 Wagner.....sse.ses c 1883 40 4 
JSACKSOMi weird oO eee 1883 16 6 Wells....... sesceesece L881 53 — 
Jerauld...... eses eses 1888 23 — Wynn...ccccsees se... 1883 41 — 
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CHAPTER XLII. 
PUBLICATION OF LAWS. 


An Act Making Appropriations for the Purpose of Publishing the Laws 
of Dakota Territory, Passed at the Twelfth Session of the Legislative 
Assembly, and Reimburse E. A. Sherman for Expenses Incurred as a 
Witness for Attendance before the Committee of Ways and Means. 


§ 1. Five thousand dollars to print laws. Beit enacted 
by the Legislative Assembly of the Territory of Dakota: There is 


hereby appropriated, from any funds in the territorial treasury not - 


otherwise appropriated, the sum of five thousand dollars, the same to 
be paid in territorial warrants at their par value, for the purpose of 
printing, indexing, and binding one thousand copies of the laws of 
the Territory of Dakota, passed at the twelfth session of the legisla- 
tive assembly; and the printing of said laws shall be under the sole 
. and exclusive management and control of the secretary of said terri- 
tory, and any and all moneys which may be appropriated by congress 
for the purpose of printing said laws; shall be used for the purpose 
of reimbursing the territory, and shall be paid into the territorial 
treasury for such purpose and no other. 


§ 2. What laws to be printed. There shall only be pub- 
lished the general laws and public acts of the territory, passed at 
said twelfth session of the legislative assembly, after the same shall 
have been approved by the governor. 


§ 3. Witness fees reimbursed. There is hereby appropri- 
ated from any funds in the territorial treasury, not otherwise appro- 
priated, the sum of twenty dollars, to be paid by territorial warrants, 
to E. A. Sherman, to reimburse him for expenses incurred as a wit- 
ness before the ways and means committee, by order of the house of 
representatives. 


§ 4. Immediate effect. This act shall take effect and be in 
force on and after its passage and approval. 


Publication of reports of supreme court. See Appendix, c. 60, *§ 5. 
Reports of territorial officers. See Appendix, c. 43, *§ 5., 


Approved February 17, 1877. na 
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CHAPTER XLIV. 
LEGALIZING ACTS OF TERRITORIAL OFFICERS. 


An Act to Legalize the Official Acts of Certain Territorial Officers. 
Therein Named. 


§ 1. Act of elected territorial officers legalized. Be 
at enacted by the Legislative Assembly of the Territory of Dakota: That 
the official acts of the persons who have from time to time, since the 
first organization of the territory, held the offices of territorial audi- 
tor, territorial treasurer, territorial superintendent of public instruc- 
tion, territorial superintendent of immigration, and territorial com- 
missioner of immigration, by authority of election by the people, 
under any territorial laws, be and the same are hereby confirmed and 
legalized, and the same shall be deemed and held as valid and bind- 
ing as though the said officers had been nominated by the governor, 
by and with the consent of the territorial council. 


§ 2. Immediate effect. This act shall take effect and be in - 
force from and after its passage and approval. 
Approved February 13, 1877. 


CHAPTER XLV. 
REPEAL OF RELIEF BOND ACT. 


An Act Relative to Territorial Bonds. 


§ 1. Grasshopper bond act repealed. Se it enacted by 
the Legisiative Assembly of the Territory of Dakota: That the act 
passed the fifteenth day of January, eighteen hundred and seventy- 
five, by the legislative assembly of the territory of Dakota, being 
chapter twenty-four, entitled “An act to provide assistance and seed 
grain to those settlers in the territory who are needing aid by reason 
of a failure of crops,” be, and the same is hereby, repealed. 


§ 2. This act shall take effect and be in force from and after its. 
passage and approval. 


Approved January 24, 1877. 
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CHAPTER XLVI.! 
DEFINING JUDICIAL DISTRICTS. 


An Act to Establish the Boundaries of the Judicial Districts of this 
Territory. 


§ 1. First district boundaries. Be it enacted by the Legis- 
lative Assembly of the Territory af Dakota: All that portion of the ter- 
.ritory of Dakota west of the right bank of the Missouri river at low- 
water mark and south of the forty-sixth parallel of latitude shall 
constitute the first judicial district. 


$ 2. Second district. All that portion of this territory north 
of the forty-sixth parallel of latitude shall constitute the third judi- 
-cial district. 

§ 8. Third district. All that portion of this territory not 
embraced in the first and third judicial districts shall constitute the 
second judicial district. 


§ 4. Pending cases. All criminal cases in which the United 
States is a party shall be tried and disposed of in the court of the dis- 
trict in which they are now pending, unless the place of trial shall be 
changed, as provided by law. 


§ 5. Location of court in third district. That the dis- 
trict court in and for the third judicial district shall be held at Bis- 
marck, in the county of Burleigh, on the second Tuesday of April 
and third Tuesday of September of each year. 


§ 6. Location of second district court. The district 
court in and for the second judicial district shall be held at Yankton, 
in Yankton county, on the second Tuesday of March and November 
of each year. 


§ 7. Location of first district court. “The district court . 


in and for the first judicial district shall be held at the county seat 
of Pennington county, on the first Tuesday of May and October of 
each year. 


$ 8. United States jurisdiction. The district courts men- 
tioned in this act shall exercise the power appertaining to district 
and circuit courts of the United States for the several districts in 
which they are located. 


§ 9. Repeal of acts. Chapter fifty-five, Laws 1874-5, and 


all acte and parts of acts in conflict with the provisions of this act, 
are hereby repealed. 


§ 10. Effect on contingency. This act shall take effect 
-and be in force from and after its passage and approval, and the rat- 
1See Political Code, ce. 12, 13; and Appendix, cc, 12, 18. 
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ification by congress of the agreement with the Sioux Indians ceding: 
the Black Hills. , 


Approved February 15, 1877. 


SUPPLEMENTAL ACT. 


An Act Supplemental to “An Act Estab:ishing the Boundaries of the 
Judicial Districts of this Territory,” Passed at the Twelfth Legisla- 
tive Session. 


§ 1. Part of Boreman county in the third district. 
Be it enacted by the Legislative Assembly of the Territory of Dakota: All 
that portion of the county of Boreman lying north of Grand river 
shall be embraced within, and it is hereby made a part of, the third 

~ judicial district. 


§ 2. Addition to second district. The counties of Todd, 
Gregory, Lyman, and Presho are attached to, and made a part of, the 
second judicial district. i 


§ 3. Location of first district court. The district court 
within and for the first judicial district shall be held at the county 
seat of Pennington county, on the fourth Tuesday of May and the 
second Tuesday of September in each year. 


§ 4. Location of third district court. The district court 


within and for the third judicial district shall be held at Bismarck on 
the third Tuesday of April and the second Tuesday of October in each 


year. 


§ 5. Certain terms authorized. Nothing contained in this 
act, nor the one to which it is supplemental, shali be construed as to 
prevent the holding of the courts within and for the first and second 
judicial districts in February and April, respectively, of the present 
year, as provided for in chapters fifty-five and fifty-six of the session 
laws of 1874-5, but said terms shall be held as therein provided. 


§ 6. Construction and force of act. This act shall be 
construed in connection with the act to establish the boundaries of 
the judicial districts of this territory, passed at the present session, 
which is sọ far modified and amended as to allow this act to have full 
force and effect, and no further. 


§ 7. Effect contingent. This act shall take effect and be in 
force from and after its passage and approval by the governor, and 
the ratification by congress of the agreement with the Sioux Indians. 
ceding the Black Hills. 


Approved February 17, 1877. 
See Political Code, cc. 12, 13; and Appendix, cc. 12, 13. 
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CHAPTER XLVII. 
CONTEST OF LEGISLATIVE ELECTIONS. 


An Act to Regulate the Mode of Procedure in Cases of Contested 
Elections of Members of the Legislative Assembly. 


§ 1. Notice of Contest. Be it enacted by the Legislative As- 
sembly of the Territory of Dakota: Whenever any person intends to 
contest an election of any member of the legislative assembly of the 
territory of Dakota, he may, within ten days after the result of such 
election shall have been determined by the officers or board of can- 
vassers authorized by law to determine the same, give notice in writ- 
ing to the member whose seat he designs to contest, of his intention 
to contest the same, and in such notice shall specify particularly the 
grounds upon which he relies in the contest. 


§ 2. Answer of notice. Any member upon whom the notice. 


mentioned in the preceding section may be served, shall, within ten 
days after the service thereof, answer such notice, admitting or deny- 
ing the facts alleged therein, and stating specifically any other 
grounds upon which he rests the validity of his election, and shall 
serve a copy of his answer in the contest; and all allegations set 
forth in the notice not denied in the answer shall be taken as ad- 
mitted. 


§ 3. Periods for canvass limited. In all elections in any 
council or représentative district, at which any member of the legis- 
lative assembly is elected, the officers or board of canvassers whose 
duties it is to canvass the returns of said district, shall do so within 
twenty days from said election, and the canvass for county officers 
shall take place within fifteen days after said election; and sections 
thirty-one and thirty-six of chapter seventeen, approved January 
thirteen, eighteen hundred and seventy-one, being an act entitled “An 
act providing for elections, and to prescribe the canvass and return 
of the same,” is hereby amended accordingly. 


§ 4. Testimony, when taken. In all contested election 
cases the contestant may begin to take testimony as soon as the no- 
tice specified in section one is served; and the returned member may 
take testimony as soon as his answer is served; and both parties to 
said contest may continue to take testimony for ten days after the 
time for serving the answer of the returned member has expired, 
after which time the contestant may take testimony in rebuttal only 
for five days. 


§ 5. Depositions—notice, how served. ‘The party desir- 
ing to take a deposition under the provisions of this chapter, shall 
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give the opposite party notice in writing of the time and place when 
and where the same will be taken, of the names of the witnesses to 


-be examined, and their place of residence, and the name of an offi- 


cer before whom the same will be taken. The notice shall be per- 
sonally served upon the opposite party, or by any agent or attorney 
authorized by him to take testimony or cross-examine witnesses in 
the matter of such contest. If by the use of reasonable diligence 
personal service cannot be made, the service may be-made by leaving 
a copy of the notice at the usual place of abode of the opposite party. 
The notice shall be served so as to allow the opposite party sufficient 
time by the usual routes of travel to attend, and one day for prepa- 
ration, exclusive of Sundays and the day of service. 


-§ 6. Places to take testimony. Testimony on contested 
election cases under this chapter shall not be taken at more than two 
places at the same time by either party. 


§ 7. Subpoenas applied for. When any contestant or re- 
turned member is desirous of obtaining testimony respecting a con- 
tested election, he may apply for a subpoena to any officer having a 
seal, or any justice of the peace for any county where the testimony 
is to be taken. 


§ 8. Subpoenas authorized. The officer to whom the appli- 
cation authorized hy the preceding section is made shall thereupon 
issue his writ of subpcena directed to all such witnesses as shall be 
named to him, requiring their attendance before him at some time 
and place named in the subpeena, in order to be examined respecting 
the contested election. 


§ 9. Depositions without notice. It shall be competent for 
the parties, their agents or attorneys, authorized to act in the prem- 
ises, by consent in writing, to take depositions without notice. Any 
written consent given as aforesaid shall be returned with the deposi- 


- tions. 


§ 10. Subpoena served. Each witness shall be duly served 


with a subpoena by a copy thereof, delivered to him or at his place of 
abode. 


§ 11. Attendance only in county. No witness shall be 
required to attend an examination out of the county in which he may 
reside, or be served with a subpoena. 


§ 12. Penalty for failure. Any person who, having been 
summoned in the manner above described, refuses or neglects to at- 
tend and testify, unless prevented by sickness or unavoidable neces- 
sity, shall forfeit the sum of twenty dollars, to be recovered with costs 
of suit, by the party at whose instance the subpoena was issued, and 
for his use, by action of debt, and shall also be liable to an indict- 
ment for a misdemeanor, and punishment by fine and imprisonment. 
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§ 13. Non-resident witnesses. Depositions of witnesses re- : 
siding outside of the district and beyond the reach of” subpena may p 
be taken before an officer authorized to take testimony in civil ac- P 
tions. ‘ 
§ 14. Examination of witnesses. All witnesses who attend 
in obedience to å subpoena, or who attend voluntarily at the time and K 
place appointed, of whose examination notice has been given, as pro- ~ 
vided by this chapter, shall then and there be examined on oath by a 
the officer who issued the subpcena; or, in case of his absence, by any ; 
other officer who is authorized to issue such subpena, or by the officer i 
before whom the depositions are to be taken by written consent, as E 
the case may be, touching all such matters respecting the election , 
about to be contested as shall be proposed by either of the parties, or ` 
their agents or attorneys. 4 


§ 15. Evidence confined to issue. Tho testimony to be 
taken by either party to the contest shall be confined to the proof or 4 
disproof of the facts alleged or denied in the notice and answer men- a 
tioned in sections one and' two of this chapter. 


§ 16. Testimony written. The officer shall cause the testi- 
mony of the witnesses to be reduced to writing in his presence, and in 4 
the presence of the parties, or their agents or attorneys, if attending, 
to be düly attested by the witnesses respectively. 


§ 17. Production of papers. The officer before whom any 
deposition is taken shall have power to require the production of pa- 
pers; and on the refusal or neglect of any person to produce and 
deliver up any paper or papers in his possession pertaining to the 
election, or to produce certified or sworn copies of the same, in case 
they may be official papers, such person shall be liable to all the 
penalties prescribed in section twelve. All papers thus produced, 
and all certified or sworn copies of official papers, shall be trans- 
mitted by the officer, with the testimony of the witnesses, to the 
secretary of the territory for the use of the legislative assembly. 


§ 18. Adjournments. The taking of the testimony may, if 
so stated in the notice, be adjourned from day to day. 


§ 19. Documents to be attached. The notice to take dep- 
ositions, with the proof or acknowledgment of the service thereof,. 
and a copy of the subpewna, where any has been served, shall be at- 
tached to the deposition, when completed, together with a copy of the 
notice of contest and answer of the returned member, which shall be 
annexed to the depositions taken and transmitted with them to the 
secretary of the territory. 


§ 20. Transmitted to secretary. All parties taking testi- 
mony to be used in a contested election case, when the taking of the 
same is completed, and without necessary delay, shall certify and 
carefully seal and forward the same to the secretary of the territory, 


s 


4 
x 
r 


em p e oma ne 


7 ~ - ET a g 2 PN E Ot, oe a 
$ t w- : Fora 
X » 
t 
618 POLITICAL CODE. 


by mail, at Yankton, Dakota territory, and shall indorse on the 
same the title of the same; and the secretary is hereby authorized | 
to open the same at the instance of either party, his agent or at- 
torney. 


§ 21. Fees of officers and witnesses. Every witness at- 
tending by virtue of any subpcena herein directed to be issued, and 
all officers who may be employed in taking testimony in contested 
election cases under this chapter, or serving any subpoena or notice 
herein authorized, shall be entitled to receive from the party at whose- 
instance service or attendance shall have been performed, such fees 
as are allowed for similar service in civil actions in courts of rec- 
ord in this territory. 


§ 22. No legislative expense. No payment shall be made 
by the legislative assembly out of its contingent fund or otherwise to 
either party to a contested election case for expenses incurred in pros- 
ecuting or defending the same. 


§ 23. Immediate effect. This act shall take effect and be in 
force from and after its passage and approval. 


Approved February 16, 1877. 


CHAPTER XLVIII. 


LEGISLATIVE APPORTIONMENT, 


§ 1. First district. Be it enacted by the Legislatwe Assembly of 
the Territory of Dakota: That chapter six of the Session Laws of 1881 
be, and the same is hereby, amended to read as follows: “The coun- 
ties of Clay, Union, and Lincoln shall constitute the first council and 
representative district, and shall be entitled to one memler of the 
council and two members of the house of representatives, an l Union 
county shall be the senior county.” (Sess. Laws 1883, c. 7, § 1.) 


§ 2. Second district The counties of Yankton, Hutchinson, 
and Turner shall constitute the second council and representative 
district, and shall be entitled to one member of the council and one 
member of the house of representatives, and Yankton county shall 
be the senior county (Id. § 2.) i 

§ 3. Third district. The counties of Bon Homme, Charles 
Mix, Douglas, Aurora, Jerauld, Davison, Brule, Buffalo, and Hanson 
shall constitute the third council and representative district, and 
shall be entitled to one member of the council and two members of 
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the house of representatives, and Bon Homme county shall be the 
senior county. (Sess. Laws 1883, c. 7, § 3.) 


§ 4.. Fourth district. The counties of Minnehaha, McCook, 
and Miner shall constitute the fourth council and representative dis- 
trict, and shall be entitled to one member of the council and two mem- 
bers of the house of representatives, and Minnehaha county shall be 
the senior county. (Id. § 4.) 


§ 5. Fifth district. The counties of Brookings, Kingsbury, 
Lake, and Moody shall constitute the fifth council and representative 
district, and shall be entitled to one member of the council and two 
members of the house of representatives, and Brookings county shall 
be the senior county. (Id. § 5.) 


§ 6. Sixth district. The counties of Hamlin, Clark, Spink, 
Beadle, Sanborn, Hand, Faulk, Potter, Sully, Hyde, and Hughes 
shall constitute the sixth council and representative district, and chall 
be entitled to one member of the council and two members of the 
house of representatives, and Beadle county shall be the senior 
county. (Id. § 6.) 


§ %. Seventh district. The counties of Deuel, Grant, Cod- 
ington, Day, Brown, Edgefton, McAuley, Inman, Me Pherson, Ed- 
munds, Campbell, Roberts, and Walworth shall constitute the seventh 
council and representative district, and shall be entitled to one mem- 
ber of the council and two members of the house of representatives, 
and Codington county shall be the senior county. (Id. § 7.) 


§ 8. Eighth district. The counties of Lawrence, Pennington, 
Custer, Butte, and Fall River shall constitute the eighth council and 
representative district, and shall be entitled to one member of the 
council and three members of the house of representatives, and Law- 
rence county shall be the senior county. (Id. § 8.) 


§ 9. Ninth district. The counties of Barnes, Stutsman,. 
Griggs, Foster, Wells, Kidder, Burleigh, Sheridan, Stevens, Rensi le, 
Montraille, Wallette, Howard, Williams, Mercer, Morton, Stark, Bil- 
lings, Emmons, Logan, Benson, De Smet, Rollette, Bottineau, and Mc- 
Henry shall constitute the ninth council and representative district, 
and shall be entitled to one member of the council and two members. 
of the house of representatives, and Stutsman county shall be the 
senior county. (Id.§ 9.) * 

§ 10. Tenth district. The counties of Cass, Richland, Ran- 
som, Sargent, La Moure, and Dickey shall constitute the tenth council 
and representative district, and shall be entitled to one member of the 
council and two members of the house of representatives, and Cass 
county shall be the senior county. (Id. § 10.) 


§ 11. Eleventh district. The counties of Grand Forks, Nel- 
son, Traill, and Bice shall constitute the eleventh council and rep- 
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resentative district, and shall be entitled to one member of the council 
and two members of the house of representatives, and Grand Forks 
county shall be the senior county. (Sess. Laws 1883, c. 7, § 11.) 


§ 12. Twelfth district. The counties of Pembina, Nickeus, 
Cavilier, Walsh, Harvey, and Ramsey shall constitute the twelfth 
council and representative district, and shall be entitled to one mem- 
ber of the council and two members of the house of representatives, 
and Pembina county shall be the senior county. (Id. § IR.) 


§ 13. Allacts and parts of acts in conflict with this act are hereby 
repealed. (Id. § 13.) 


§ 14. This act shall take effect and be in force from and after its 
passage and approval. (Id. § 14.) 


Approved March 9, 1888. 


CHAPTER XLIX. 
REAL ESTATE OF RELIGIOUS BODIES. 


An Act Relative to the Holding and Transferring of Real Estate by Any 
Legal Officer of a Religious Society and their Successors in Office. 


§ 1. Title vests in successors in trust. Be it enacted by 
the Legislative Assembly of the Territory of Dakota: That all grants 
or deeds from private individuals, or acts of legislative bodies, trans- 
ferring, conveying, or granting real estate in this territory to any 
bishop, dean, rector, vestryman, deacon, director, minister, or any 
other officer or officers of any church or organized religious society, 
in trust for the use and benefit of such society of which they are such 
officer or officers, which have been or may be made, done, or executed, 
shall vest in their successor or successors in office, or other officer 
which such society may at any time designate, all the legal or other 
title, to the same extent, and in all respects the same, as trustee of 
such trust for the use and benefit of such society, which such bishop, 
dean, rector, vestryman, deacon, director, minister, or other officer 
or officers, had under such grant, deed, or act; and all transfers or 
sales made by such officer or officers so acquiring title by virtue of 
this act by succession in office shall have all the validity, force, and 
effect that it would have had, had it been made by such bishop, dean, 
rector, vestryman, deacon, director, minister, or other officer or of- 
ficers, while holding under and by virtue of such grant, deed, or act 
of such legislative body. 


§ 2. Immediate effect. This act shall take effect and be in 
force from and after its passage and approval by the governor. 
Approved January 11, 1871. 
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CHAPTER L. 
. REGISTRATION OF WARRANTS. 


An Act to Provide for the Registration of Warrants and Regulating 
the Order of Paying the Same. 


§ 1. Order of payment. Be it enacted by the Legislative As- 
sembly of the Territory of Dakota: That all warrants upon the territo- 
rial treasurer, the treasurer of any county, or any municipal copora- 
tion therein, issued after January first, eighteen hundred and sev- 
enty-five, shall be paid in the order of their presentation therefor. 


§ 2. Warrant register—entries. The territorial treasurer 
and the treasurer of every organized county, and every incorporated 
city or town therein, shall provide himself with and keep à warrant 
register, which register shall show, in a column arranged for that 
purpose, the number, date, and amount of each warrant presented, 
the particular fund upon which the same is drawn, the date of pres- 
entation, the name and address of the person to whose name the 
same is registered, the date of payment, when made, the amount of 
interest, and the total amount paid thereon, with the date when no- 
tice to the person in whose name such warrant is registered is mailed, 
as hereinafter provided. 


§ 3. Duty of officer—fee. It shall be the duty of every such 
treasurer, upon the payment of a fee of ten cents, when the amount 
is less than twenty-five dollars, and twenty-five cents if over that 
amount, by the holder of any warrant, or by any person presenting 
the same for registration, in the presence of such person, to enter 
such warrant in his warrant register for payment in the order of 
presentation for registration, and upon every warrant so registered 
he shall indorse, “Registered for payment,” with the date of such 
registration, and shall sign such indorsement: provided, that noth- 
ing in this act shall be construed to require the holder.of any war- 
rant to register the same, or to modify or repeal the law as it now is 
relating to presentation and indorsement, if “not paid for want of 
funds,” and interest thereafter. 


§ 4. Duty of county treasurer. It shall be the duty of every 
such treasurer to set aside the money for the payment of each regis- 
tered warrant in the order of its registration, as soon as money suffi- 
cient for the payment of such warrant is received to the credit of the 
particular fund upon which such warrant is drawn, and the interest 
upon such warrant shall thereupon cease, and such treasurer shall by 
mail immediately notify the person in whose name the same is reg- 
istered, and shall pay over to the party holding such warrant such 
sum when called for. (As amended, Sess. Laws 1881, c. 140.) 
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§ 5. Daily footing of receipts. Every such treasurer shall 
daily, as moneys are received, foot the several columns of his cash- 
book, and of his register, and carry the amounts forward, and at the 
close of each year, in case the amount of money received by such 
treasurer is insufficient to pay the warrants so registered, he shall 
close the account for that year in such register, and shall carry for- 
ward the excess. 


§ 6. Failure of officer—forfeiture. Any such treasurer 
who shall fail regularly to enter upon his cash-book the amounts so 
received, or who shall fail to keep his cash-book footed from day to 
day, a8 required by this act, for the space of three days, shall forfeit 
for each offense the sum of one hundred dollars, to be recovered in 
a civil action on his official bond, by any person holding a warrant 
drawn on such treasurer. 


§ 7. Inspection of books. The cash-book and register of 
every such treasurer shall at all times be open to the inspection of 
any person in whose name any warrant is registered and unpaid. 


§ 8. Failure to mail notice—penalty. Any treasurer 
who shall, for the period of five days after moneys in amount sufi- 
cient to pay any registered warrant in its order have been received, 
fail to mail notice thereof to the person registering such warrant, 
shall forfeit to such person ten per cent. on the amount of such war- 
rant, and ten per cent. additional for every thirty days thereafter 
during which such failure shall continue. 


§ 9. Penalty on bond. Any such treasurer who shall fail 
to register any warrant in the order of its presentation therefor, or 
shall fail to pay the same in the order of its registration, shall be 
liable on his official bond to each and every person, the payment of 
whose warrent is thereby postponed, in the sum of three hundred 
dollars, to be recovered in civil action. 


§ 10. Repeal. All acts and parts of acts inconsistent with the 
provisions of this act are hereby repealed. 


§ 11. Warrants for taxes. Nothing in this act shall be so 
construed as to prevent payment of taxes in warrants, as now pro- 
vided by law: provided, further, that this act shall not apply to the 
counties of Minnehaha and Union. 

§ 12. Immediate effect. This act shall take effect and be 
in force from and after its passage and approval. 


Approved January 14, 1875. 
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. CHAPTER I- ` l : 
SEAT OF GOVERNMENT. 


*8 1. Removed from Yankton. The seat of government of the terri- 
‘tory of Dakota is hereby removed from the city of Yankton, in the county of 
Yankton, and territory of Dakota, and is located and established as herein- 
after provided. (Sess. Laws 1883, c. 104, § 1.) 


*§ 2. Names of commissioners. Milo W. Scott, Burleigh F. Spaulding, 
Alexander McKenzie, Charles H. Myers, George A. Matthews, Alexander 
Hughes, Henry H..De Long, John P. Belding, M. D. Thompson, be, and they 
are hereby, appointed commissioners for the purpose of locating the perma- 
nent seat of government and the capital building of the territory of Dakota. 
(Td. § 2.) 

*§ 3. Bond and oath—organization—bond of treasurer. Said com- 
missioners shall, before entering upon the discharge of their duties, enter into 
bonds in the sum of forty thousand dollars each, with good and sufiicient 
sureties, to be approved by one of the justices of the supreme court, payable 
to the territory of Dakota, and conditioned for the faithful performance of 
their duties under this act, to fully account for all moneys that may come into 
their hands as such commissioners, and they shall also take and subscribe an 
oath to fully, faithfully, and impartially carry out ‘the provisions of this act, 
which said oath shall be indorsed on their bond, and the same shall be filed in 
the office of the territorial treasurer. If any of the commissioners fail to 
qualify, as provided in this section, within thirty days after the passage of 
this act, or should a vacancy occur at any time, the governor shall fill the va- 
cancy by appointment, and the person so appointed shall qualify in the man- 
ner provided in this act. After having qualified, and within thirty days after 
‘the passage of this act, the commissioners shall meet in the city of Yankton, 
and proceed to organize by electing a president, secretary, and treasurer, each 
of which officers, except the secretary, shall be a member of the commission 
herein provided for. The treasurer of the board of commissioners shall give 
-a good and sufficient bond, payable to the territory of Dakota, and conditioned 
for the faithful performance of the duties of his office; said bond shall be in 
the a3. ‘a one hundred thousand dollars, to be approved as above provided. 
(Ia 

*§ 4. Shall select site for capital. On or before the first day of July, 
A.D. 1883, the commissioners, or a majority of them, shall select a suitable 
site for the seat of government of the territory of Dakota, due regard being 
had to its accessibility from all portions of the territory, and its general fit- 
ness for a capital, when at least one hundred thousand dollars shall be paid or 
guarantied in money; if the amount be not paid in money, then its pay- 
ment to the territory shall be secured by a bond, with good and sufficient 
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sureties, payable to the territory, which bond shall be approved by said com- 
missioners, or a majority thereof. And after the site is determined upon as 
aforesaid, said commissioners shall secure good and sufficient title deeds of at 
least one hundred and sixty acres of land, upon which the capital buildings 
shall be erected, and a sufficient amount of said grounds shall be laid out into 
squares and suitable landscapes, and the same is hereby declared to be the per- 
manent seat of government of the territory of Dakota, at which all of the 
public officers of the territory shall be kept, and at which all of the sessions. 
of the legislature shall hereafter be held. (Jd. § 4.) 


*S$ 5. Disposition of residue of lands. The residue of the said one 
hundred and sixty acres, and any other lands secured by the said commis- 
sioners, shall be laid off and staked out into lots, blocks, streets and alleys, 
and public squares, and shall be disposed of, as hereinafter provided, for the 
sole benefit of the territory of Dakota. (Id. § 5.) 


*$ 6. Plats of town—sale of lots. After said lands shall have been 
properly surveyed, staked off, and laid out, three accurate plats of the same 
shall be made, showing the blocks, lots, streets, alleys, parks, squares, and res- 
ervations for public buildings, one of which shall be recorded in the office of 
register of deeds of the county in which such site is situated, and by him 
entered in the proper deed-book; one of said plats shall be filed in the office 
of the secretary of the territory, and the third plat shall be retained by the 
commission. Said commissioners shall fix a minimum price upon each lot not 
reserved for public uses, which said price shall be marked upon each lotin said 
plat. The said commissioners shall then advertise in six daily newspapers, 
published within the territory of Dakota, that they will, upon a day to be 
therein named, not less than thirty days after the date of the first publication 
of the notice, offer, or cause to be offered, for sale to the highest and best 
bidder at public sale each lot not reserved as aforesaid. Said sale shall be 
held first at or near said capital grounds, and shall be opened from day to day 
at ten o’clock A. M., and be kept open for at least five consecutive days, Sun- 
days excepted, and thereafter any remainder of said lots may be sold by said. 
commissioners at public or private sale, and at such times and places as said 
commissioners may decide, and at said sales no lots shall be sold for any sum 
less than the minimum price marked upon the plat above provided for, nor 
upon any other terms than for cash in hand. (Jd. § 6.) 


*S 7. Deeds, how procured. Every purchaser of lots shall deposit the 
purchase money therefor with the commissioners, who shall give a receipt for 
said money, which receipt shall specify the amount of money and the number 
of the lot and block for which the money was paid, and which receipt. upon 
its presentation to the secretary of the territory, shall entitle the person named 
therein to a deed in fee-simple, absolute, from the territory of Dakota, to the 
real estate named in the receipt, which conveyance shall be executed for and 
in behalf of the territory, by the governor, and attested by the secretary of 
the territory, under the seal of said territory, and said secretary shall file and 
safely keep all receipts thus presented. (Id. § 7.) 


*S 8. Moneys to be deposited with territorial treasurer. All moneys. 
received by the commissioners for the sale of lots shall be forthwith deposited 
by them in the territorial treasury, and said money shall be held by the treas- 
urer as a territorial building fund, and shall be kept by him separate from 
other funds and be separately accounted for. (Id. § 8.) 


*S 9. Compensation of commissioners and surveyors. All expenses 
incurred by the commissioners for a surveyor, at not exceeding five dollars 
per day, and necessary assistants, not exceeding two and one-half dollars per 
day each, with necessary bills for team hire, advertising, stationery, and otner 
necessary expenses, shali be paid by the auditor of the territory by his war- 
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rant upon the territorial building fund upon the certificate of the said com- 
missioners; and the commissioners shall be paid for their services the sum 
of six dollars each, for each and every day actually employed, by the warrant 
of the auditor of the territory upon the territorial building fund: provided, 
that in the aggregate they shall not receive as sompensation more than ten 
thousand dollars. (Zg. § 9.) 


*§ 10. Advertising for plans and specifications. As soon as said com- 
missioners have secured a suitable site, and a building fund of at least one 
hundred thousand dollars, they shall issue a notice to architects, asking for 
plans and specifications for a building, the foundations of which shall be of 
stone, and the superstructure of which shall be of stone, brick, or iron, which 
shall be suited for the executive offices and the assembly of the two houses of 
the legislature, which said building may be designed as a portion of a larger 
edifice. (Id. § 10.) 


*§ 11. Commissioners to adopt plan and advertise for erection of 
building. The commissioners shall, from the plans presented, adopt the one 
best adapted to the wants of the territory, and shall appoint a competent per- 
son to superintend its construction, who shall be paid not exceeding five per 
cent. on the contract price for his services. The commissioners shall then ad- 
vertise in at least four daily newspapers published in the territory, for one 
month, for sealed proposals for the erection of said buildings, according to the 
plans and specifications to be furnished by them. (Jd. § 11.) 


*§ 12. Letting of contract and bond of contractor—payments—tre- 
moval of capital. The contract shall be let to the lowest and best bidder, 
and the contractor shall enter into sufficient bonds of not less than double the 
contract price, with sureties, to be approved by the commissioners, conditioned 
for the faithful performance of the contract. The commissioners shall reserve 
the right to reject any and all bids, if in their judgment they are too high, and 
may again proceed to advertise for’ proposals in the manner provided in this 
act. The commissioners shall, from time to time, upon the requisition of the 
superintendent, draw, through the auditor of the territory, upon the territorial 
treasury for the amount necessary to carry on the construction of the capitol, 
which said warrants shall be paid out of the territorial building fund: pro- 
vided, that said contractor shall not be paid at any time any sum or amount 
in excess of eighty per cent. of the actual value of the work done or material 
furnished at the time of such payment. The balance due the contractor shall 
be paid when the building is completed and accepted by the commissioners, 
and said building shall be completed as soon as practicable. As soon as the 
capitol building, provided for in this act, is erected and completed, it shall be 
the duty of said commissioners to report such facts to the governor, who shall 
thereupon issue his proclamation, setting forth the action of the commission- 
ers, and declaring said building ready for occupancy; and it shall then be the 
duty of all territorial otficers, whose offices are properly kept at the capitol, to 
remove within thirty days thereafter their several offices, together with the 
public property, archives, records, books, and papers to the building and place 
so declared ready for occupancy, and all sessions of the legislature shall there- 
after be convened in the said building at the said place. (Jd. § 12.) 


*§ 13. Title to the territory. The title to all lands secured by the com- 
missioners for the location and erection of capitol buildings shall be conveyed 
to the territory of Dakota. (Id. § 13.) 


*§ 14. Commissioners to make report—shall not purchase certain 
lands or have interest in contract. The said commissioners shall make a 
full and complete report to the next legislature of all their doings, specifying 
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to whom, for what service or material, and the amount paid to each person; 
the number of lots sold, to whom, for what amount, to whom and for what 
amount the contract or contracts were let, together with a copy of all such 
contracts, and the said commissioners and their sureties shall be held respon- 
sible on their bonds for all their acts until the legislature shall order the said 
bonds to be delivered up to the said commissioners, No member of said 
board of commissioners shall purchase or in any other manner acquire any 
real estate or interest therein, directly or indirectly, within ten miles of the 
site selected for a capital within one year from the passage of this act, nor 
shall he be interested directly or indirectly in any contract made under the 
provisions of this act. (Jd. § 14.) 


*§ 15. Penalty for violation of section fourteen. Any violation of 


‘ section fourteen of this act by any of the commissioners shall work a for- 


feiture of his official bond, and he shall be deemed to have committed a fel- 
ony, and upon conviction thereof shall be punished by imprisonment in the 
territorial penitentiary not exceeding three years. (Id. § 15.) 


*$ 16. Temporary capital. Until the territorial capital building shall 
be-ready for occupancy as provided by this act, the territorial officers shall 
temporarily keep their offices, archives, books, records, and papers at the city 
of Yankton, unless the governor shall designate some other place by written 
order, in which case the said officers shall remove their respective offices, to- 
gether with the archives, books, records, and papers pertaining thereto, to the 
place so designated, within the time prescribed in such order. (fd. § 16.) 


*$ 17. Acts repealed. Chapter one of the Political Code, and all acts or 
parts of acts in any manner in conflict with this act or repugnant thereto, 
are hereby repealed. (Zd. § 17.) 


CHAPTER IL. 
Í LEGISLATURE. 


*§$ 10a. Appointment of assistant sergeant-at-arms, and duties. 
There shall be appointed by the president of the council and the speaker of 
the house of representatives, each, one assistant sergeant-at-arms, who shall 
discharge their several duties under the direction of the sergeant-at-arms of 
the respective houses, and during the absence of the sergeant-at-arms shall 
perform his duties as assistant, and they shall alternately serve as night- 
watchmen of the halls of the souncil and house of representatives. (Sess. Laws 
1883, c. 78, § 1.) 


*§ 10b. Compensation. The per diem of said officers shall be four dol- 
lars each, to be audited and paid out of the territorial treasury upon an’ 
account certified by the respective presiding officers of each house of the leg- 
islative assembly, and a sufficient sum to pay said certificates is hereby appro- 
priated out of territorial funds not otherwise appropriated. (Id. § 2.) 


*8 10c. Employment of pages, and per diem. There shall be ap- 
pointed by the president of the council one, and by the speaker of the house 
of representatives two, pages. who shall each receive the sum of one dollar per 
day for such services, to be audited and paid out of the territorial treasury on 
accounts certified by the presiding officers of the respective houses. (Sess. 
Laws 1881, c. 12, § 1.) 
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*§ 10d. Election of clerks of judiciary committee. There shall be 
‘elected’ and employed by the house of representatives and council, each, one 
clerk, whose duty it shall [be] to act as clerk of the judiciary committee 
of the house of representatives and council when said committees are in ses- 
sion; and it shall be the duty of such clerks, when said committees are not 
sitting, to act as assistant engrossing and enrolling clerk of their respective 
houses. (Sess. Laws 1883, c. 80, § 1.) 


*§ 10e. Compensation. The per diem of such clerks shall be four dol- 
lars each, to be audited and paid out of the territorial treasury, upon an 
account certified by the respective presiding officers of each house of the 
legislative assembly, and a sufficient sum to pay said certificates is hereby ap- 
propriated out of the territorial funds not otherwise appropriated. (Jd. § 2.) 


, CHAPTER III. 
STATUTES. 


*§ 4a. Laws to remain property of territory. The session laws as fur- 
nished under the provisions of this act shall remain the property of the ter- 
ritory of Dakota, except those furnished to the members and officers of the 
Legislature; and upon the expiration of their several terms of office such 
E shall turn over all such laws to successors in office. (Sess. Laws 1879, 
c. 37, § 2.) 


j CHAPTERS XII anp XIII. 
BOUNDARIES OF JUDICIAL DISTRICTS. 
An Act to Define the Boundaries of the Judicial Districts of the Terri- 
tory of Dakota and to Subdivide the Same, and to Fix the Terms of 
Court therein, and for Other Purposes. 


*§ 1. Third district court—where held. Be it enacted by the Legisla- 
tive Assembly of the Territory of Dakota: That all that portion of the ter- 


ritory of Dakota bounded and described as follows, constitutes the third juđi- 


cial district, viz.: Commencing at the north-east corner of the Sisseton and 
Wapheton reservation; thence in a north-westerly direction on the boundary 
line of said reservation to the north-west corner thereof; thence in a south- 
easterly direction on the western boundary line of Ransom county; thence west 
on the south boundary line of the counties of Ranson and La Moure, Logan 
and Emmons, tothe right bank of the Missouri river at low-water mark ; thence 
‘down said river along the right bank at low-water mark to the mouth of Grand 
river; thence up the center of the main channel of Grand river toa point where 
Said river is intersected by the one hundred and second meridian of longitude 
west from Greenwich; thence north on said meridian to the forty-sixth paral- 
lel of north latitude; thence west on said parallel to the western boundary of 
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the territory; thence north along the western boundary of the territory to 
the northern boundary thereof; thence east along the northern boundary of 
said territory to the north-east corner thereof; thence southerly along the east- 
ern boundary to the place of beginning; and the district court in and for 
said third judicial district, exercising the powers and jurisdiction appertain- 
ing to the district and circuit courts of the United States, shall be held at the 
city of Fargo, in the county of Cass, on the first Tuesday of June and Decem- 
ber of each year. (Sess Laws, 1881, c. 84, § 1.) 


*§ 2. First district court—where held. That all that portion of the 
territory of Dakota west of the Missouri river, and south of the south bound- 
ary line of the third judicial district, except the Fort Randall military reser- 
vation, and the counties of Todd, Gregory, Lyman, Presho, Pratt, Stanley, 
Rush, and that part of the county of Boreman south of the Grand river, shall 
constitute the first judicial district; and the district court in and for said first 
judicial district, exercising the powers and jurisdiction appertaining to the 
district and circuit courts of the United States, shall be held at Deadwood, on 
(1a T Tuesday of August and the third Tuesday of January in each year. 

Id. § 2.) 


*§ 3. Second district court—where held—proviso. That all that por- 
tion of the territory of Dakota not embraced in the first and third judicial dis- 
tricts shall constitute the second judicial district for the exercise of the powers 
and jurisdiction appertaining to the district and circuit courts of the United 
States ; and the district court in and for said second judicial district, exercising 
such powers and jurisdiction, shall be held at Yankton, in the county of Yank- 
ton, on the first Tuesday of April and the second Tuesday of November in each 
year: provided, however, that in the subdivision of the second judicial dis- 
trict, hereinafter provided, no part of the fourth judicial district shall be con- 
sidered a part of said second judicial district. (Jd. § 3.) 


*§ 4. Fourth judicial district. That the counties of Union, Clay, Lin- 
- coln, Turner, Minnehaha, McCook, Moody, Lake, Brookings, Kingsbury, Deuel, 
Hamlin, Clark, Grant, Codington, and Day shall constitute the fourth judicial 
district, created by act of congress entitled “An act providing for an additional 
associate justice of the supreme court of the territory of Dakota,” apprayed. 
March 3, 1879. (Id. § 4.) 


*§ 5. Subdivisions of first district. That the first judicial district is 
subdivided as follows: : 

1. Pennington. The county of Pennington constitutes one subdivision, 
and the district court shall be held therein at the county seat of Pennington 
county on the second Tuesdays of April and November in each year. (id. § 
5, subd. 1.) 

2. Custer. The county of Custer constitutes one subdivision, and the 
district court shall be held theréin at the county seat of Custer county on the 
fourth Tuesdays of April and November in each year. (Jd.§ 5, subd. 2.) 

3. Lawrence, etc. The county of Lawrence, and all other portions of 
said first judicial district not included in the preceding subdivisions, shall con- 
stitute one subdivision, and the district court shall be held therein at the 
county seat of Lawrence county on the first Tuesdays of August and January 
of each year, and in addition thereto special terms shall be held at said county 
seat on the first Mondays of March, July, September, and December. (Id. § 
5, subd. 3.) X 

xS 6. Subdivisions of second district. All that portion of the second 


judicial district not included in the fourth judicial district thereto attached is 
subdivided as follows: 


R 
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1. Yankton. The county of Yankton constitutes one subdivision, and the 
district court shall be held therein at the county seat of Yankton county on 
the first Tuesday of April and the second Tuesday of November in each year; 
and in addition thereto special terms shall be held at said county seat on the 
first Mondays of January, March, July, and September in each year. (Id. § 
6, subd. 1.) 


2. Bon Homme. The county of Bon Homme constitutes one subdivis- 
ion, and the district court shall be held therein at the county seat of Bon 
Homme county on the second Tuesday of September of each year. (Id.§ 6, 
subd. 2) | 


9 


8. Charles Mix and Douglas. The counties of Charles Mix ard Doug- 
las shall constitute one subdivision, and the district court shall be held therein 
at the county seat of the said Charles Mix county at such time or times as the 
judge of said court shall appoint. (Jd. § 6, subd. 3.) 


4, Hutchinson. The county of Hutchinson shall constitute one subdi- 
vision, and one term of the district court shall be held therein each year, at the 
county seat of said county, at such time as the judge of said district court 
shall appoint. (Id. § 6, subd. 4.) 

5. Davidson, Hanson, Miner, and Aurora. The counties of Davidson, 
Hanson, Miner, and Aurora constitute one subdivision, and one term of the 
district court shall be held therein on the second Tuesday of June of each 
year, at the county seat of Hanson county, and such other special terms of 
district court may be held therein each year at said county seat as the judge of 
said district shall appoint. (Jd. § 6, subd. 5.) 

6. Brule and Buffalo. The counties of Brule and Buffalo constitute one 
subdivision, and the district court shall be held therein at the county seat of 
Brule county on such time or times as the judge of said court shall appoint. 
(Id. § 6, subd. 6.) 

7. Hughes, Hyde, Sully, ete. The counties of Hughes, Hyde, Sully, 
Potter, Walworth, and Campbell constitute one subdivision, and one term of 
the district court shall be held therein each year, at the county seat of Hughes 
county, at such time as the judge of said district court shall appoint. (Id. § 
6, subd. 7.) 

8. Beadle, etc. The county of Beadle and all other portions of the second 
judicial district not included in any other subdivision shall constitute one 
subdivision, and the district court shall be held therein at the county seat of 
Beadle county, and one term of the district, court shall be held therein each 
year, at such time as the judge of said district shall appoint. (Id. § 6, subd. 8.) 


*8 7. Subdivions of the third district. That the third judicial district 
is subdivided as follows: 

1. Pembina, Cavalier, and Rolette. The counties of Pembina, Cavalier, 
and Rolette constitute one subdivision, and the district court shall be held 
therein at the county seat of Pembina county on the first Mondays of April 

“and October of each year. (Jd. § 7, subd. 1.) 

2. Grand Forks, Ramsey, De Smet, and Walsh. The counties of Grand 
Forks, Ramsey, De Smet, and Walsh constitute one subdivision, and the dis- 
trict court shall be held therein at the county seat of Grand Forks county on 
the second Tuesdays of April and October of each year. (Id. § 7, subd. 2.) 

3. Traill. The county of Traill constitutes one subdivision, and the dis- 
trict court shall be held therein at the county seat of Traill county on the 
third Tuesdays of April and October of each year. (Id. § 7, subd. 3.) 

4. Cass. The county of Cass shall constitute one subdivision and the dis- 
trict court shall De held therein at the county seat of Cass county on the first 
Tuesdays of June and December of each year. (Id. § 7, subd. 4.) 
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5. Richland and Ransom. The counties of Richland and Ransom shall 
constitute one subdivision, and the district court shall be held therein at the 
county seat of Richland county on the fourth: Tuesday of April of each year. 
(Id. § 7, subd. 5.) ' 

6. Barnes and Griggs. The counties of Barnes and Griggs constitute 
one subdivision, and the district court shall be held therein at the county seat 
subd. 6) county on the third Tuesday of September of each year. (Jd. § 7, 
subd. 6. 


1. Stutsman, La Moure, Foster, Gingras, ete. The counties of Stuts- 
man, La Moure, Foster, Gingras, Kidder, and Logan shall constitute one sub- 
division, and the district court shall be held therein at the county seat of 
Stutsman county on the second Tuesday of May of each year. (Id. § 7, subd. 7.) 

8. Burleigh, Emmons, and Stevens. The counties of Burleigh, Emmons, 
and Stevens constitute one subdivision, and the district court shall be held 
therein at the county seat of Burleigh county on the third Tuesday of May 
and the second Tuesday of Noveinber of each year. (Id. § 7, subd. 8.) 

9. Morton, Mercer, Stark, and Billings. The counties of Morton, Mer- 
cer, Stark, and Billings shall constitute one subdivision, and the district court 
shall be held therein at the county seat of Morton county on the fourth Tues- 
day of May of each year. (Jd. § 7, subd. 9.) 


*§ 8. Subdivisions of the fourth district. The fourth judicial district, 
with the powers and jurisdiction conferred upon the courts therein by law and 
by said act of congress, is subdivided as follows: 


1. Clay. The county of Clay constitutes one subdivision, and the district 
court shall be held therein on the first Tuesday in January and August in 
each year. (Id. § 8, subd. 1.) 


2. Union. The county of Union constitutes one subdivision, and the dis- 
trict court shall be held therein on the second Tuesdays of January and August. 
in each year. (Id. § 8, subd. 2.) 


3. Lincoln. The county of Lincoln constitutes one subdivision, and the 
district court shall be held therein on the fourth Tuesdays of January and 
August in each year. (Id. § 8, subd. 3.) 

4, Minnehaha and McCook. The counties of Minnehaha and McCook 
constitute one subdivision, and the district court shall be held therein on the: 
first Tuesday of April and the second Tuesday of November in each year, at 
the county seat of Minnehaha. (Jd. §,8;.subd. 4.) 

5. Turner. The county of Turner constitutes one subdivision, and the 
district court shall be held therein on-the fourth Tuesday of March and the 
fourth Tuesday of September in each year. (Jd. § 8, subd. 5.) 

6. Moody. The county of Moody constitutes one subdivision, and the 
district court shall be held therein on the first Tuesday of June in each year. 
(Id. § 8, subd. 6.) 

7. Brookings and Hamlin. The counties of Brookings and Hamlin 
constitute one subdivision, and the district court shall be held therein at 
Brookings, in Brookings county, on.the second Tuesday of June in each year. 
(Id. § 8, subd. 7, as amended, Sess. Laws 1883, c. 71, § 1.) 

8. Kingsbury. The county of Kingsbury constitutes one subdivision, 
and the district court shall be held therein at the county seat of said county 
of Kingsbury on the third Tuesday of June in each year. (Id. § 8, subd. 8, 
as amended, Sess. Laws 1883, c. 71, § 2.) 

9. Deuel. The county of Deuel constitutes one subdivision, and the dis- 
trict court shall be held therein at the-county seat of the said county of Deuel 
on the fourth Tuesday of June in each year. (Id.§ 8, subd. 9, as amended,. 
Sess. Laws 1833, c. 71, § 3.) 


~- 
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10. Codington and Clark. The counties of Codington and Clark con- 
stitute one subdivision, and the district court shall be held therein at the 
county seat of Codington county on the first Tuesday after the fourth Tues- 
day in J ye in each year. (Jd. § 8, subd. 10, as amended, Sess. Laws 1883, 
c. 71, § 4. i 

11. Grant and Day. The counties of Grant and Day constitute one sub- 
division, and the district court shall be held therein at the county seat of 
Grant county on the second Tuesday after the fourth Tuesday in June of 
each year. (Id. § 8, subd. 11, as amended, Sess. Laws 1883, c. 71, § 5.) 

12. Lake. The county of Lake constitutes one subdivision, and the dis- 
trict court shall be held therein at the county seat of said county on the 
eT 8 Tee: of May in each year. (Id. § 8, as amended, Sess. Laws 1883, 
c. 71, § 6.) 


*§ 9. In fixing venue, what shali be sufficient. In the entitling of a 
cause and fixing the venue in actions or proceedings in any judicial subdivis- 
ion as herein created, it shall not be necessary to name all the counties com- 
prising the whole subdivision, but it shall be sufficient to name the county 
wherein the court is held. (Jd. § 91.) 


*§ 10. Concerning actions now pending. All actions or proceedings, 
civil or criminal, now pending in any of the stibdivisions in this territory, 
which do not properly belong therein under the provisions of the Code of Civil 
Procedure and Code of Criminal Procedure, by reason of the change in the 
subdivisions heretofore existing by law, the venue thereof may be changed 
by order of the court or judge thereof, upon the demand of either party, which 
demand shall be served upon the opposite party or his attorney, if either can 
conveniently be found within the territory; butif neither can conveniently be 
found within the territory, then such change of venue may be made as herein 
provided, upon filing such demand with the clerk of the court in which such 
action or proceeding is pending: provided, however, that if no such change 
of venue is made as in this section provided, then all such actions or pro- 
ceedings shall remain, and be tried or be disposed of according to law, in the 
courts of the subdivision where they are now pending. (Id. § 10.) 


*§ 11. Judge authorized to create a new subdivision. The judge of 
the district courts, respectively, have authority at any time, by an order to that 
effect, to create a new subdivision out of any subdivision or subdivisions com- 
posed of two or more counties, and to fix the place of holding courts therein, 
which place shall be a county seat, and from.the time of making such order 
such counties wherein courts are so appointed shall cease to be a part of the 
subdivision or subdivisions as herein provided, and shall itself constitute a sub- 
division, and the district courts shall be therein held at the times provided in 
such order. (Id. § 11.) 


*§ 12. Clerk and sheriff, when subdivision made up of two or more 
counties. In subdivisions composed of two or more counties the clerk of dis- 
trict of the county where the court is held shall have authority to issue, and 
the sheriff thereof shall have authority to execute, all proper writ and process 
in any county or other place embraced within such subdivision, the same as if 
such subdivision were composed of his county only. (Id. § 12.) 


*$ 13. Payment of the expenses of courts in subdivisions made 
up of two or more counties. For the purpose of paying the expenses of 
holding courts in those subdivisions composed of two or more counties, the 
county clerks of the organized counties therein shall annually, as soon as the 
assessment roll is received, transmit to the clerk of the court of that county 
wherein the court is held, a statement of the aggregate amount of the assess- 
ment roll of their counties, respectively, and at the close of each term of the 
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district court the clerk thereof shall, under the supervision of the judge, cal- 
culate the expenses of such term, and the proportionate amount to be paid by 
each organized county, according to the proportion which the amount of the 
assessment roll bears to the aggregate amount of all the assessment rolls in 
such subdivision, and shall certify to the boards of county commissioners of 
the respective counties, amounts for such proportionate amounts and in favor 
of the persons to whom such expenses shall be due, which accounts shall be 
audited and allowed, and warrants issued accordingly in like manner as other 
claims against the county. (Jd. § 13.) 


*S 14. When judge may fix the amount. If any county shall fail to 
furnish a statement of the amount of its assessment roll, or if no assessment 
shall be made therein, the judge of the district court may fix the proportion- 
ate amount of the expenses of the which each county shall pay, and may at 
any time by mandamus compel the assessment and levy of a tax, or the doing 
of any other act necessary to carry out the provisions of this chapter. (Id. 


§ 14) 


*§ 15. Jurisdiction of justices over unorganized counties — when 
territory to pay expenses. The civil and criminal jurisdiction of justices 
of the peace, in organized counties in any judicial subdivision containing one 
or more unorganized counties, shall extend over all such unorganized county 
or counties in such subdivison; and all summons, warrants, orders, or process 
issued by such justice of organized counties, shall be served or executed by 
the sheriff or any constable of the same county, and the costs in all criminal 
prosecutions in the district and justices’ courts for offenses heretofore or here- 
after charged to have been committed, when the same is not collected from 
the defendant, shall be audited and paid out of the territorial treasury; but no 
such costs shall be so audited or paid unless a duplicate itemized account of 
the same shall be certified to as correct by the district attorney of the district, 
and examined and allowed by the district court, one of which accounts shall 
be preserved as a public record in the office of the clerk of the district court 
of the subdivision; and the court shall have full authority to disallow any or 
all such costs and fees whenever it deems the same illegally or unnecessarily 
incurred. And the expenses of all criminal prosecutions arising or having 
arisen in such unorganized counties, including the lawful costs of keeping the 
prisoners, shall be audited and paid out of the territorial treasury, when the 
same is certified and allowed in the manner prescribed in this section. But 
no fees, costs, or charges shall be certified or allowed unless the same is first 
duly adjusted; and no fees, costs, or charges shall be so certified, allowed, or 
audited, as in this section provided, unless the officer prosecuting the same 
shall attach to such itemized account an affidavit that the same and every 
item thereof has been actually, ag and necessarily incurred, and that no 
part thereof has been paid. (Id. § 15.) 


*S 16. Additional terms of court. The judges of the district courts re- 
spectively shall have power, whenever thereunto requested by the board of 
commissioners of the county wherein terms of court are regularly holden, or 
upon their own motion, without such request, by an order to that effect, to ap- 
point and hold additional terms of the district court in any county or subdi- 
vision; and such judges shall have power to adjourn courts from time to time 
as they shall deem expedient for the due administration of justice; and such 
additional terms shall in all respects be considered the same as the general 
terms provided inthis act. The courts herein appointed shall continue as long 
as the business therein shall require. (Id. § 16.) 


*§ 17. Acts repealed. All acts and parts of acts in conflict with this 
act are hereby repealed, and all act» and parts cf acts fixing the terms of 
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‘courts in the judicial subdivisions and defining the boundaries thereof are 
hereby abrogated and annulled. (Za. § 17.) 


xS 91. [18.] This acts hall take effect and be in force from and after its 
passageand approval. (Zd.§ 18.) 


Approved February 23, 1881 
| 


l 


CHAPTER XIV. 
CLERKS OF DISTRICT COURTS. 


*$ 1. Clerk of court to be elected—proviso. There shall be elected, at 
the same time as provided in this act for the election of district attorneys, for 
each organized county in this territory, a clerk of the district court, who shall 
be a resident of the county for which he is elected and a qualified voter 
thereof, and shall possess the necessary qualifications for holding office, as pro- 
vided in section forty-seven, chapter twenty-seven, of the Political Code; and 
all of the provisions of chapter twenty-four of the Political Code, not incon- 
sistent with the provisions of this section, shall be applicable in governing 
said clerks of the district court: provided, that in the counties of Brookings 
and Moody the clerk of the district court herein provided for shall be elected 
at the election in November, eighteen hundred and eighty-three, and there- 
after as otherwise provided in this act. (Sess. Laws 1883, c. 43, § 12.) 


*S 2. When to qualify. Said clerks of the district court shall qualify 
within ten days after receiving their certificates of election, and immediately 
after qualifying shall enter upon the discharge of the duties of their offices. 
{Id. § 18.) <a 

*§ 3. Certain act repealed; That chapters fourteen and fifteen of the 
Political Code, and chapter eighteen of the Session Laws of eighteen hundred 
and seventy-nine, shall cease to have effect and shall be void on and after Jan- 
uary first, eighteen hundred and eighty-five. (/d.§ 14.) 


*§ 4. This act shall take effect after its passage and approval. (Id. § 15.) 
Approved March 7, 1883. 


See Appendix, c. 15, *§1. 
Compensation. See Pohtical Code, c. 39, § 4. 


CHAPTER XV. 
DISTRICT ATTORNEY. 


*§ 1. District attorney to be elected—oath and bond. A district at- 
torney shall be elected in each county in this territory, organized for judicial 
purposes, at the general election in the yeareighteen hundred and eighty-four, 
and biennially after the last-mentioned election a district attorney for each 
county, who shall hold his office for the term of two years, and until his suc- 
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cessor shall be elected and qualified; and shall, before he enters upon the du-- 
ties of his office, take and subscribe the oath of office prescribed by law, and 
shall execute a bond to his county in the penal sum of one thousand dol- 
lars, with two or more sureties, to be approved by the county clerk of such 
county, which bond shall be conditioned for the faithful performance of his 
duties as such district attorney, and that he will pay over to the treasurer of 
his county, in the manner prescribed by law, all moneys which come to his 
hands by virtue of his office, and shall deposit such oath and bond in the 
county clerk’s office: provided, that no person shall be eligible to the office of 
district attorney who is not duly admitted to practice as an attorney in some 
court of record in this territory. (Sess. Laws 1883, ¢ 43, § 1.) 


*§ 2. Duties. It shall be the duty of the district attorney of the several 
counties to appear in the district courts of their respective counties and 
prosecute and defend on behalf of the territory, or his county, all actions or 
proceedings, civil or criminal, in which the territory or county is interested, or 
a party; and whenever the venue is changed in any criminal case, or in any 
civil action or proceeding in which his county or the territory is interested - 
or a party, it shall be the duty of the district attorney of the county where 
such indictment is found, or the county interested in such civil action or pro- 
ceeding, to appear and prosecute such indictment, and to prosecute or defend 
such civil action or proceeding in the county to which the same may be 
changed. (Id. § 2.) 


*S 3. Shall appear for county. Each district attorney shall, when re-- 
quested by any magistrate of his county, appear on behalf of the territory 
before any such magistrate, other than those exercising police jurisdiction of 
incorporated cities and villages, and prosecute all complaints made in behalf 
of the territory, except for common assault and battery, of which such mag- 
istrate shall have jurisdiction. (Id.§ 3.) 


*§ 4. Shall give counsel to certain officers. The district attorney 
shall, without fee, give opinions and advice to the board of county commission- 
ers and other civil officers of their respective counties, when requested by such 
board or officers, upon all matters in which the counties [county] is interested, 
or relating to the duties of such board or officers in which the territory or 
county may have an interest. (Jd. § 4.) 


*§ 5. When court may appoint. Each of the district courts, whenever 
there shall be no district attorney for the county, or when the district attor- 
ney shall be absent from the court or unable to attend to his duties, may, if 
the court shall deem it necessary, appoint, by an order to be entered in the 
minutes of the court, some suitable person to perform for the time being the- 
duties required by law to be performed by the district attorney, and the per- 
son so appointed shall thereupon be vested with all the powers of such dis- 
trict attorney for that purpose. (Id. § 7.) 


*$ 6. Moneys received for fines, how disposed of. It shall be the 
duty of every district attorney, whenever he shall receive any moneys for 
fines, recognizances, penalties, or costs, to deliver to the officer or person pay- 
ing the same, duplicate receipts, one of which shall be filed by such officer or 
person in the office of the county treasurer. (Jd. § 8.) 


*$ 7. Shall file statement. Every district attorney shall, on or before 
the first day of January in each year, file in the office of the county treas- 
urer an account in writing, verified by his affidavit, to be filed with said ac- 
count, of all moneys received by him during the preceding year by virtue of 
his office, or any fines, recognizances, forfeitures, penalties, or costs; and he 
shall specify in such account the name of each person from whom he may 
have received such moneys, the particular amount paid by each person, and the 
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cause for which each payment wás made. But he shall pay over to the county 
treasurer all money he may receive as such district attorney within ten days 
after he receives it. (Id. § 9.) 


*§ 8. Penalty for neglect. Whenever such district attorney shall refuse- 
or neglect to account for or pay over the moneys so received by him as re- 
quired by the foregoing section, he shall be liable to a fine of not less than 
fifty dollars nor more than two hundred dollars; but it shall be the duty of 
the county treasurer, in his official name and capacity, to cause an action to be 
instituted upon the bond of such district attorney for the recovery of the 
moneys so received and unpaid by him. (Id. § 10.) 


*§ 9. Shall attend grand jury. Whenever required by the grand jury 
it shall be the duty of the district attorney of the county to attend them for 
the purpose of examining witnesses in their presence, or of giving them any 
advice in any legal matter, or to issue subpoenas and other processes to enforce- 
the attendance of witnesses. (Jd. § 11.) 

When this act takes effect. See Appendix, c. 14, *§§ 3, 4, 

Compensation. See Po.itical Code, c. 39, §§ 5,6, aud Appendix, c. 39, *§§ 5, 6. 


pt 


CHAPTER XVIII. 
ATTORNEYS AND COUNSELORS AT LAW. 


*§ 4a. County to employ counsel for indigent defendant. In all 
criminal cases triable in the territory of Dakota, where it is satisfactorily 
shown to the court that the defendant has no means, and is unable to employ 
counsel, the court shall in all such cases, where counsel is appointed and as- 
signed for defense, allow and direct to be paid by the county in which such 
trial is had, a reasonable and just compensation to the attorney or attorneys 


so assigned for such services as they may render: provided, however, that such _ 


attorney or attorneys shall not be paid a sum to exceed twenty-five dollars in 
any one case. (Sess. Laws 1879, c. 7, § 1.) 


CHAPTER XIX. 
JURORS. 


*§ 2a. Duty of county commissioners. In every county in this terri- 
tory organized into civil townships, wherein a district court is appointed or 
directed to be holden, the names of two hundred persons who are qualified to 
act as jurors shall be selected, in the manner hereafter provided, from which 
to draw the grand and petit jurors. The board of county commissioners of 
such counties shall, as near as may be, apportion pro rata the said number of 
names among the several townships in their respective counties, and the basis- 
of such apportionment shall be the proper names on the several assessors’ 
lists for the year preceding the making or filling of such list of names for 
jurors. (Sess. Laws 1883, c. 72, § 1.) 
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*§ 2b. Clerks of townships to post notices. Whenever the county 
commissioners of any such county shall have determined the number of such 
names for each of the townships in the county, the county clerk of the county 
shall forthwith notify the township clerks of said townships of the apportion- 
ment of their respective townships, and said township clerks shall immedi- 
ately thereafter cause to be posted in three public places in his township a 
notice in writing that the board of supervisors of the township will meet to 
draw the names of qualified jurors of the township to make up the grand and 
petit jurors’ list of the county. Such notice shall state a place and hour of 
such meeting within the township, and designate a day not less than five nor 
more than ten days from the date of such notice. (Id. § 2.) 


$ 


*§ 2c. Supervisors to select jurors—manner of. Upon the day men- 
tioned in section two of this act, the board of supervisors of the township shall 
meet at the time and place mentioned in such notice, and select from the 
resident tax-payers of said township twice as many names, as near as may be, 
as is apportioned to the township by the county commissioners, and the town- 
ship clerk shall at such meetings write the name of each person so selected on 
a separate ticket, and also record a list of said names so written and selected 
in a book to be kept for that purpose. The supervisors shall then compare 
the names on said tickets with such recorded list of names, and satisfy them- 
selves that said tickets are correct. The tickets shall then be folded, placed 
in a box or some other receptacle, and shaken up. One of the board of super- 
visors shall then select by lot from the tickets in said box or receptacle the 
proper number of names so apportioned to his township, and the township 
clerk shall then record, in a book to be kept for that purpose, such names in 
the order in which they are drawn. (Id. § 3.) 


*§ 2d. Clerk to send list to clerk of court. The township clerk im- 
mediately thereafter shall forward by mail to the clerk of the district court 
of his county a list of the names so drawn, and such clerk of the court shall 
make out and record, in a book to be used for that purpose, a list of the names 
returned by the several townships of the county; but the failure of the otficers 
of one or more townships to perform their duty, as hereinbefore provided, 
shall not invalidate said list made up by the clerk of the district court. (Jd. 


§ 4.) 


*§ 2e. Formation of county board to select jurors. Within two days 
from the receipt of the order of the judge of the district court, directing a jury 
to be summoned, the clerk of the district court, or his deputy, in case such 
clerk of the court does not act, and the county clerk, county treasurer, and 
sheriff, or a majority of them, shall meet together at the county seat. In case 
the sheriff shall be disqualified by reason of being a party to any suit pending 
in said district court, or suspension from office, the coroner shall serve with 
said officers in place of the sheriff. The meeting of said officers shall be after 
notice in writing has been served the same day upon them, or their deputies, 
or by leaving a copy of said notice in their respective offices in case any such 
officer or deputy is absent from the county seat. Said notice must be served 
by the said clerk of the court, and must state therein the object to be, to draw 
names for jurors of the next term of the district court, and the place and time 
of such meeting. (Jd. § 5.) 


*§ 27. Manner of.drawing jurors. At such meeting the clerk of the 
district court, or his deputy, shall write the name of each person on said juror 
list on a separate ticket, and the remainder of the officers at such meeting 
shall compare such tickets with said list, and when all of said names on said 
tickets are found to correspond with said list, the said tickets shall then be 
folded and placed in a box or some suitable receptacle and shaken. (Id. § 6.) 
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*§ 29. Same. One of said county officers, other than the clerk of the 
district court or his deputy, shall then proceed to draw enough of said tickets 
to equal the number of jurors directed to be summoned by the judge of the 
district court, and the clerk of the court or his deputy shall record such, names. 
in the order in which they are drawn in a book to be kept for that purpose. 
The jurors first drawn, to the number required in the order, shall serve as grand 
jurors, if a grand jury shall be ordered to be summoned, and the remainder 
dae n compliance with said order shall be liable to serve as petit jurors. 
(Id. § 7.) 

*§ 2h. Duty of clerk of court. The clerk of the court shall, on the day 
of the drawing as last herein provided, issue a venire or venires, as the case 
may be, directed, to the proper officer of the county, commanding such officer 
to summon the persons whose names are drawn to appear before the district 
court at the hour, day, and place designated in the order of the judge. A 
Gea) shall issue for the grand jury when such jury shall be ordered. 

Id. § 8. i ; 

*§ 2i. Number of names to be kept at maximum. Such numher 
of two hundred names shall at all times be kept full by completing the 
number after each term of court when a jury or juries have been drawn and 
summoned; and at the end of each term of the district court the clerk thereof 
shall make requisition upon the county commissioners for the furnishing of 
so many names as have been drawn, so as to keep said number of two hundred 
full. And at the subsequent meeting the said board of commissioners shall 
proceed to apportion as hereinbefore provided for making up the whole of said 
list, and the same proceedings shall take place as to such names so required 
as are herein directed to be taken in making said full list, except that the board 
of supervisors of any township need not be specially called to draw any such 
names, but may do so at any regularly called meeting, provided that in the 
notice of such meeting the fact that names for a jury list are to be drawn 
shall be stated therein as heretofore provided. (Id. § 9.) 


*§ 2j. Old mode to continue temporarily. The list made under the 
provisions of chapter nineteen of the Political Code shall stand as the jury 
list of such counties until the list provided for by this act shall be made. (Jd. 


§ 10.) 
*§ 2k. This act shall take effect immediately. (Id. § 11.) 


í CHAPTER XXI. 
COUNTIES AND COUNTY OFFICERS. 


*8 15a. When commissioners to divide county — proviso. When- 
ever one-third of the legal voters of any organized county of this territory 
petition the county commissioners that they desire five county commis- 
sioners for said county, and that said county be divided into five commis- 
sioner’s districts, it is hereby made the duty of such county commissioners to 
call the judge of probate and county clerk together within twenty days. The 
said county commissioners, judge of probate, and county clerk (provided said 
commissioners are not the commissioners appointed in organizing the county) 
are hereby constituted a commission and authorized to carry out the provisions 
of this act: provided, that [in] the counties of Yankton, Cass, Bon Homme, 
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Minnehaha, Walsh, Pembina, and Traill the number of county commissioners 
shall be, and the same is hereby, increased to five members, and said counties 
shall each be divided into five commissioner districts as herein provided with- 
out the necessity of a petition from the legal vaters therein; and at the first 
meeting of the respective county commissioners of said counties after the 
passage of this act, or at some subsequent meeting, and as soon as practica- 
ble, they shall divide their respective counties into five commissioner districts 
as herein provided, and otherwise carry out and put in force the provisions.. 
of this act, so far as it relates and applies to their counties respectively. 
(Sp. Laws 1883, c. 33, § 1.) 


*§ 15b. Manner of division, ete. Upon the meeting of the commission 
herein provided for they shall take and subscribe an oath to perform their 
duty impartially and for the best interest of such county, and elect one of their 
number chairman and one secretary of the commission; their proceedings 
Shall be reduced to writing and signed by all the members and filed with the 
county clerk. They shall then consider the petition of such legal voters, and 
if satisfied that at least one-third of the legal voters of such county, as shown 
by the last election returns, has petitioned them, then such commission shall 
proceed to divide such county into five districts, and so divide it that no two 
‘of the then acting commissioners shall reside in one district; they shall then 
appoint a commissioner for each of the two districts that have no commis- 
sioner residing therein, who shall hold their office until the next general or 
annual election, and until their successors are elected and qualified, the then 
acting commissioners to continue to hold their respective offices until the term 
for which they are elected expires. The districts shall be numbered one, two, 
three, four, and five, and the districts in which no acting commissioners re- 
side shall be numbered four and five, and at the first general or annual elec- 
tion the commissioner for district number four shall be elected for two years, 
and the commissioner for district number five for three years, [and when] the 
terms of office of the commissioners who have been elected (or appointed to 
fill a vacancy of an elected commissioner) expires, their successors shall be 
elected for the term of three years, each of whom shall be a resident of the 
district he is to represent, and to be voted for only by the electors of said dis- 
trict. (Id. § 2.) 

*§ 15c. Where public offices are to be kept. It shall be unlawful 
for any county, township, or precinct officer in this territory to keep his 
office, or keep any books, papers, records, or other property belonging to said 
county, township, or precinct in said county, other than that in which he is 
required by the laws now in force to keep said office. (Sess. Laws 1883, c. 
90, § 1.) 


*§ 15d. Penalty. And any county, township, or precinct officer violating 
any of the provisions of this act is guilty of a misdemeanor. (Id. § 2.) 


SPECIFIC POWERS OF BOARD OF COUNTY COMMISSIONERS. 


§ 29. *7a, Board of health—ofwhom composed. The board of county 
‘commissioners of the several counties of this territory are hereby authorized 
and empowered to act as a board of health in their respective counties. (Sess. 
Laws 1881, c. 21, § 1.) 


*7b. Power to expend money. As such board of health, the said board 
of county commissioners shall have power to expend such sum or sums 
of money from the county fund as they may deem sufficient to prevent the 
spread of any epidemic or contagious diseases as may prevail in or threaten 
their respective counties. (Jd. § 2.) 


*8. Commissioners authorized to levy six-mill tax. The boards of 
county commissioners of the territory of Dakota are hereby authorized and 
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empowered to levy a tax of not more than six mills on the dollar valuation 
for ordinary county revenue, including the support of the poor. (Sess. Laws 
1881, c. 111, § 1.) 


+9, County commissioners to ascertain amount ofredemption money. 
It shall be the duty of the board of county commissioners in the several 
counties of this territory, at each annual meeting of said board, to examine 
the county treasurer’s “ tax-sale book” and “stub receipts,” and ascertain the 
-amount of redemption money in the treasury, and compel the said treasurer 
to account for the same. , (Sess. Laws 1879, c. 49, § 10.) 


OF THE REGISTER OF DEEDS. 


xS 57a. Seal for register of deeds. In every county in which the reg- 
ister of deeds is not ex officio county clerk, the register of deeds of such county 
shall provide himself with a-seal, and make an impression of the same upon 
every instrument to which he attaches his signature as such. Said séal shall 
bear the following inscription: ‘‘Register of deeds of county,” as the 
case may be. (Sess. Laws 1883, c. 95, § 1.) 


*§ 57b. Register of deeds to record trade-mark. Tt shall be the 
duty of the register of deeds of any county within the territory, on the appli- 
cation of any person or firm domiciled within his county, in the territory of 
Dakota, or’of any corporation created under the laws of this territory, engaged 
in the manufacture or sale of ale, porter, lager beer, soda water, mineral 
water, or other beverages in packages, to record in a book suitable for the pur- 
pose a description of the names, brands, or trade-marks used by such persons 
or party for marking his casks, barrels, kegs, bottles, jugs, fountains, boxes, 
or other packages, which book shall be and remain a public record in his office. 
(Sess. Laws 1881, c. 110, § 1.) 


*§ 57c. Fee for recording. The register of deeds shall collect of any 
such person, firm, or corporation, making application to have any such de- 
scription of name, brand, or trade-mark recorded in said register of deeds’ 
office, a registration fee of one dollar for each and every such description of 
name, brand, or trade-mark, before the same be received for record and entered 
upon the books of the register of deeds’ office. (Id. § 2.) 


4 CHAPTER XXIII. 
CIVIL TOWNSHIPS. 


*$ 12a. 1. All officers to be chosen to be named on one ballot. The 
electors of each township shall have power at the annual or general election 
to elect such officers for the township as are by law required to be chosen, and 
shall be elected and named upon the same ballot as county, district, and terri- 
torial officers at such election. (Sess. Laws 1879, c. 59, § 7, as amended by Sess. 
Laws 1883, c. 118, § 1.), 


2. That section 1 or dianti 130 of the Laws of 1881 is ii repealed. 
(Sess. Laws 1883, c. 113, § 2.) 


3. Al acts and parts of acts in conflict with the provisions of this act are 
hereby repealed. (Id. § 3.) 
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CHAPTER XXV. 
TOWN-SITES. 


*S 1. Who may make entry of town-site. Whenever any portion of 
the ‘public lands of the United States have been or shall be settled upon and 
occupied as a town-site, and therefore not subject to private entry under the 
agricultural pre-emption laws, it shall be lawful and the duty, whenever re- 
quested by a majority of the occupants or owners of the lots within the limits 
of the town, for the corporate authorities of the town, if incorporated, and if 
not incorporated, then for the judge of the probate court of the county in 
which such town may be situated, to enter at the proper land-office the land 


so settled upon and occupied, and hold the same in trust for the several use 
` and benefit of the occupants thereof, and those holding by deed or otherwise, 


according to their respective interests. (Sess. Laws 1881, c. 135, § 1.) 


*$ 2. Moneys—how raised to pay entry fee. If, at the time the pe- 
tition is presented as provided for in the preceding section, there is not in the 
treasury of the town moneys suificient to pay for the land settled upon and 
occupied, the corporate authorities or the probate judge, as the case may be, 
may raise by subscription or otherwise sufficient funds to pay for said land 
and costs of entering the same, and any and all sums so advanced for such 
purpose shall be repaid in the manner provided for in section five. (Id, § 2.) 


*8 3. Disposition of town property. When the corporate authorities: 
of any city or town, or the judge of the probate court of any county in, this 
territory in which any city or town may be located, shall have entered at the 
proper land-office the land, or any part thereof, so settled and occupied as the 
site of such city or town, pursuant to and by virtue of the act of congress of 
the United States entitled “An act for the relief of the inhabitants of cities 
and towns upon the public lands,” approved March 2, 1867, and acts amend- 
atory thereto, it shall be the duty of such corporate authorities or judge of 
the probate court, his or their successors, to dispose of the trust so created and 
conferred by said act of congress in the manner hereinafter specified. (Id.§ 3.) 


x9 4. Party making entry to transfer to claimants. Any such cor- 
porate authorities or judge of the probate court holding the title to any such 
lands in trust, as declared in said act of congress, shall, subject to the provis- 
ions of this act, by a good and sufficient deed of conveyance, grant and con- 
vey the title to each and every block, lot, share, or parcel of the same to the 
person, persons, associations, or corporations who shall occupy or possess, or 
be entitled to the right of possession or occupancy thereof, according to the 
several rights and interests of the respective claimants in or to the same, as 
they existed in law or equity at the time of the entry of such lands, or to the 
heirs or assigns of such claimants. Every such deed of conveyance made by 
such corporate authorities or judge of the probate court pursuant to the pro- 
visions of this act, shall be so executed and acknowledged as to admit the same 
to be recorded. (Id. § 4.) 


*S 5. Expenses of entry and claims—how treated. Immediately upon 
making the entry, or passage of this act, if the lands have already been en- 
tered, and during the sixty days thereafter, such corporate authorities or pro- 
bate judge shall “proceed to itemize and pass upon the expenses of procuring 
said entry to be made, including the moneys paid at the land-office for such 
entry, the costs of surveying and platting the town-site, of attorney’s fees, 
witness fees, recording plat, and all other expenses necessary and incident to 
procuring the entry and perfecting the title, and for this purpose shall give 
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notice to all persons having any claims for moneys advanced or services ren- 
dered, to present and file a certified statement of the same within said sixty 
days; such notice to be given promptly after making of the entry, or after the 
passage of this act, if the entry has been already made, and to be by publica- 
tion for three weeks in some newspaper published in the county wherein the 
town-site is locat: d, or if none be so published, then in the newspaper pub- 
lished nearest thereto. And any person having or making any such claim, 
who shall at the expiration of said sixty days have failed to file such verified 
statement of account, shall be thereafter barred from presenting the same or re- 
covering thereon. Upon the receipt of such verified statements of accounts, 
they shall be duly filed by the said corporate authorities, or judge of the pro- 
bate court, and either allowed, rejected, or allowed in part, as in the judgment 
of such corporate authorities or judge of the probate court may be just and 
right; due notice of such allowance, rejection, or allowance in part to be at 
once given to the person having filed the verified statement. Any person 
` filing such verified statement, or any lot-owner feeling aggrieved at the decis- 
ion of such corporate authorities or judge of the probate court making such, 
allowance, rejection, or allowance in part of any claim so filed, may, within 
thirty days after the decision, appeal therefrom to the district court of the dis- 
trict wherein suchcity or town may be located. Such appeal to be taken upon 
notice to such corporate authorities, or judge ofthe probate court, in the same 


manner and subject to the same restrictions as appeals from the board of 
county commissioners. (Id. § 5.) 


*§ 6. ‘Publication of notice of entry and claims awarded. Imme- 
diately upon the expiration of sixty days after the first publication of said no- 
tice as hereinbefore provided, at the proper land-office, the corporate authori- 
ties or judge of the probate court entering the same, his or their successors, 
shall give public notice thereof by publishing such notice in a newspaper pub- 
lished in the county in which such city or town shall be situated; or in case 
there shall be no newspaper published in such county, then in the newspaper 
published nearest the said city or town; and in the latter case, where there is 
no newspaper published in said county, copies of said notice shall also be 
posted in not less than ten conspicuous places within the limits of said county. 
Such notice shall be published not less than once a week for six consecutive 
weeks, and shall contain an accurate description of the lands entered, as the 
same is stated in the certificate of entry, and shall also contain astatement of 

, the several amounts awarded and allowed for the expenses of procuring the 
entry, and which will be assessed against the land constituting the town-site 
in executing the deeds therefor. (Jd. § 6.) / 


*§ 7. Such notice provided for in section four shall direct that each and 
every person, association, or corporation claiming to be an occupant, or to 
have, possess, or be entitled to the right of possession or occupancy of such 
lands, or any lot, share, or parcel the.eof, shall, within ninety days from the 
date of the first publication or posting of such notice, in person, or by his, her, 
or their, or its duly-authorized agent or attorney, sign a statement in writing 
containing an accurate description of the particular lot, lots, parcel, or parcels 
of land in which he, she, they, or it claim to have an interest; and the speci- 
fied right, interest, or estate so claimed therein, the character and value of 
the improvements thereon, and how occupied or possessed by such claimant, 
and for how long a time, aud any other matter or thing illustrating or sup- 
porting such claimant’s right to a deed of the tract so deseribed. Such state- 


ment to be verified by the affidavit of the party or parties signing the same. 
(Id. § 7.) 


*§ 8. Statements of claimants to be recorded, The statement of the 


claimant provided for in the preceding section shall, together with the accom- 
v.2—41 
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panying affidavits, be delivered to the said corporate authorities, or judge of 
the probate court, within the time specified in said notice, and shall be by 
him or them filed, and an abstract of the contents thereof, with name of claim- 
ant and date of filing, entered in a well-bound book, to be kept for such pur- 
pose, which shall be known as “ The Record of Claimant’s Statements; ” and 
all persons failing to furnish such statement as herein required within the 
time specified in said notice, except minors and insane persons, shall be for- 
ever barred of the right of claiming or recovering such lands, or any interest 
or estate therein, or any part or parcel thereof. (Jd. § 8.) 


*§ 9. Where claims conflict. Should any one or more persons, associ- 
ations, or corporations claim adversely the title to any lot or lots, parcel or 
parcels, of land within the boundaries of such city or town, the party in pos- 
session, or, if neither party be in actual possession, then the party first filing 
his application, shall be prima facie entitled to a deed of conveyance, and the 
party or parties claiming adversely shall, within said-ninety days after the 
first publication of the notice provided for in section four of this act, file with 
the corporate authorities, or judge of the probate court, a sworn statement as 
provided in section six of this act, and at the same time a notice that he, she, 
or it contests the statement and application for deed hitherto made, and ex- 
pects at once to begin an action in the district court to determine his, her, or 
its right to the property; whereupon the corporate authorities, or judge of 
the probate court, must suspend action on such disputed lot or parcel of 
giound until a proper certificate be furnished that the dispute has been de- 
cided or abandoned. Such party or parties claiming adversely, and having 
filed such notice of contest, must, within ten days thereafter, begin action in 
the district court for the purpose of determining the rights of all parties, in 
which action all persons claiming adversely to the plaintiff or plaintiffs may 
be joined as parties defendant, and if not so joined shall have the right to in- 
tervene. For the purposes of this section an action shall be deemed begun 
when a complaint has been filed in the office of the clerk of the court, and a 
summons placed in the hands of a sheriff for service: provided, that personal 
service must be made or service by publication begun within sixty days there- 
after. Upon the presentation of the clerk’s certificate that no complaint has 
been filed, and no action begun in accordance with the provisions.of this sec- 
tion, the party aforesaid having the prima facie right shall be entitled to a 
deed of conveyance; and in case of action begun, the party recovering therein 
shall be entitled to a deed of conveyance, upon presentation of a certified 
copy of the final judgment or decree of the court in such action, with the cor- 
porate authorities, or judge of the probate court. Upon receiving the certifi- 
cate aforesaid, or certified copy of judgment or decree, the same shall be filed 
and an abstract of the contents entered in the record of claimant’s statements ; 
and the said corporate authorities, or judge of the probate court, shall there- 
upon execute deeds of conveyance to the party or parties entitled to receive 
the same. All persons except minors and insane persons failing to file 
their notice of contest, and to bring their action within the time herein pre- 
scribéd, shall be thereafter forever barred from setting up or asserting any 
claim, right, or title to such lot or lots, parcel or parcels, of land so adversely 
claimed. (Jd. § 9.) 


*§ 10. Extent of ground that may be claimed. The amount of ground 
which any one claimant shall be entitled to receive a deed for in a single tract, 
under the provisions of this act, unless said Claimant or his grantors was in 
the actual peaceable possession of the same prior to its entry as herein pro- 
vided for, and had improved the same, and is still in the occupancy thereof, 
may equal but not exceed two acres in extent, provided that such ground be 
exclusively occupied by, or in the possession of, such claimant, and have im- 
provements thereon of not less than two hundred dollars in value. Such 
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claimant shall also be entitled te a deed for each additional lot, not exceeding 
in area twenty-five hundred square feet, on which he may have substantial 


improvements of not Jess than one hundred dollars in value. When any _ 


claimant shall make application for a deed to more than one tract or parcel, 
he shall file, in addition to his own affidavit, as required by this act, the afii- 
davits of at least two disinterested witnesses, showing the notice, character, 
and actual cash value of the improvements upon such additional lot or lots 
so claimed. (Jd. § 10.) 


*§ 11. Claimant to pay certain expenses. Each person shall, upon 
filing an applicant’s statement, as herein provided, be required to pay to the 
said corporate authorities or judge of the probate court his proper and due 
proportion of the monev lawfully expended in perfecting the title and pro- 
curing the entry of said land, including all streets, alleys, public grounds, and 
parks, and all expenses necessarily incurred in making the survey and plat, 
for recording plat and publishing notices, as required by this act; such propor- 
tion to be determined by the relation which the value, extent, and area of 
such claimant’s land bears to the whole amount of land claimed during the 
ninety days, and in addition thereto the sum of two dollars for the principal 
tract claimed, and fifty cents for each additional lot of two thousand five hun- 
dred square feet claimed by the same person or persons, association or corpo- 
ration, as a fee for executing the trust, taking affidavits, filing and abstracting 
statements and affidavits, and executing and acknowledging the deed as re- 
quired by this act, which charges shall be in full payment for all expenses at- 
‘tending the execution of the trust. In case of appeals, provided for in sec- 
‘tion three ot this act, the sum of one dollar shall be paid for certified copy of 
statement of account filed, and certificate‘of decision and award made, and pend- 
ing such appeal, and the review by the district court of any award or allow- 
ance of claims for expenses in procuring the entry of land, as provided 
for in the third section of this act, the corporate authorities, or judge of the 
probate court, must, in making and apportioning expenses, take care that the 
estimate be sufficient to meet the same, and any possible increase made by the 
appellate tribunal. Any surplus resulting from such estimate to be applied 
as herein provided. In case of any contest and deposit of money, as in this 
section provided, by both parties, the corporate authorities or judge of the 
probate court shall, after final judgment and decree, refund to the unsuccess- 
ful party or parties all money so advanced by such party or parties, except 
the sum of one dollar, which shall be retained as fees for taking and filing 
affidavits, statements, notice ef contest, certified copy of decree, etc. (Jd. 


§ 11.) 


*§ 12. Deeds to be given. After the expiration of ninety days from the 
date of the first publication of the notice required by section four of this act, 
the corporate authorities or judge of the probate court shall proceed to award 
the lot or lots, parcel or parcels, of land as provided in this act, and for that 
purpose shall, as soon as practicable, and as near as practicable in the order 
of the time of the filing of claimant’s statements, examine each and every 
claim, read proofs filed, and hear additional testimony, if deemed advisable, 
and if the claim shall be found to comply with the provisions of this act, and 
no adverse claim and notice of contest shall have been filed, the said corporate 
authorities or judge of the probate court shall proceed forthwith to make such 
-claimant or claimants a good and sufficient deed of conveyance for such lot or 
lots, or parcels, of land so claimed. (Jd. § 12.) 


*§ 13. Remaining lots to be deeded to board of education.” When 
-any lots or parcels of land within the limits of any city or town shall remain 
unclaimed after the expiration of the time allowed by this act for the filing 
iof claimaut’s statements, it shall be the duty of the corporate authorities, or 
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judge of the probate court, to convey the lots or parcels of land so remaining- 
unclaimed by good and sufficient deed to the board of education of such city 
or town, if there be such body qualified to take the title to real property, to be: 
taken and disposed of by such board of education for school purposes, and for 
the exclusive use and benefit of the school-district in which such city or town 
may be situated, under such directions and limitations as are provided by this 
act. (Sess. Laws 1881, c. 135, § 18, as amended, Sess. Laws 1883, c. 114, § 1.)° 


*§ 14. Who to act in absence of probate judge. If there be no such. 
board of education legally authorized to take the title to real property, then 
the corporate authorities, or judge of the probate court, shall sell and dispose 
of the said unclaimed lots or parcels of land so remaining for school purposes, 
and for the exclusive use and benefit of the school-district in which said city 
or town may be situated, under the directions, limitations, and provisions con- 
tained in this act. (Id. as amended, Sess. Laws 1883, c. 114, § 2) 


*§ 15. Appraisal. The board of education, corporate authorities, or judge 
of the probate court aforesaid, shall appoint three competent and suitable 
freeholders of such city or town a board of appraisers, whose duty it shall be 
to make a careful inspection and examination of all the unclaimed lots or 
parcels of land aforesaid, and upon each of such lots or parcels of land they 
shall atfix a reasonable and just valuation, and upon the completion of their- 
appraisement they shall make and return a full and complete report of their 
proceedings and appraisement to the board of education, corporate authorities, 
or judge of the probate cotirt, which said report shall contain a full schedule 
of each and every lot or parcel of land remaining unclaimed, giving an. 
exact description of said lots by their numbers and the number of the block, 
and all parcels of land not so numbered shall be described by metes and 
boundaries, and upon each lot or parcel of land separately, they shall designate 
the valuation thereof as fixed by their appraisement. Said appraisement and 
report shall be subscribed and sworn to by at least two of said appraisers. 
(Id. as amended, Sess. Laws 1883, e. 114, § 3.) 


*§ 16. Public sale. ‘The board of education, corporate authorities, or 
judge of. the probate court, shall, within thirty days after the receipt of the 
aforesaid report of said board of appraisers, give public notice that all such 
unclaimed lots or parcels of land, or so much thereof as may be considered for 
the best interest of the school-district, will be sold at public auction to the 
highest bidder for cash; said notice to be given by publication in notless than 
three newspapers of general circulation in the territory, and for a period of 
not less than thirty days immediately prior to such sale, specifying the time 
and place when said unclaimed lots or parcels of land will be sold, together 
with a description of the same as returned by the board of appraisers. (Jd. 
as amended, Sess. Laws 1883, c. 114, § 4.) 


*$ 17. Bids—private sale. At the time and place appointed in said no- 
tice the board of education, corporate authorities, or judge of the probate 
court, shall offer for sale at public auction, subject to competitive bids, all the 
lots and parcels of land, or so much thereof as may be considered for the best 
interest of the school-district, returned by the report of said board of apprais- 
ers as unclaimed: 

Provided, that no bid shall be received, or lot or parcel of land sold, for a 
less sum than the appraised. valuation, and such sale shall continue open from 
day to day until all such lots or parcels of land, or so much thereof as may 
be considered for the best interest of the school-district, shall have been of- 
fered for sale. Any lots or parcels of land remaining unsold at the close of 
such sale for want of bids equal to the appraised valuation thereof, may 
thereafter be sold at private sale by said board of education, corporate author- 
ities, or judge of probate court, for a sum of money not less than the appraised: 
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valuation thereof, and not otherwise. (Id. as amended, Sess. Laws 1888, c. 
114, § 5.) 


*3 18. Purchaser to pay for deed. Any purchaser dt such sale, in ad- 
dition to the amount of purchase money paid for any lot, lots, or parcel of 
land, shall pay to the board of education, corporate authorities, or judge of 
probate court, the sum of two dollars as a fee for making, executing, and ac- 
knowledging a deed of conveyance therefor; and all such lots or parcels of 
land purchased by any one person may be conveyed to such purchaser in 
one deed, which fee shall be in full for all charges of conducting sale, giving 
notice, appointing appraisers, etc. (Id. as amended, Sess. Laws 1883, c. 114, 
§ 6.) : 

*§ 19. Proceeds, how applied. The proceeds derived from the sale of 
such lots or, parcels of unclaimed land, after first paying the expenses of ad- 
vertising, printing, and a per diem of not more than three dollars per day to 
each member of the board of appraisers for the days actually and necessarily 
employed by them in making such appraisement and‘report as aforesaid, 
and other expenses actually and necessarily incurred in the proper conduct and 
management of such sale, shall be immediately turned over at the close of said 
sale by the board of education, corporate authorities, or judge of the probate 
court, to the treasurer of the school-district, and by said treasurer placed to 
the credit of the school-house fund of said school-district, only to be disbursed 
and applied in the payment of outstanding bonds, warrants, or other indebted- 
ness against said school-district, contracted or created in the erection or con- 
struction of school-houses, procuring grounds or appurtenances therewith, if 
-Any such bonds, warrants, or other indebtedness exists, otherwise to be applied 
and-placed to the credit of the general school-fund of the school-district. (Jd. 
as amended, Sess. Laws 1883, c. 114, § 7.) 


*8 20. Disposition of surplus. In case there should be found any sur- 
plus on hand, over and above receipts for fees and awards for expenses aris- 
ing from the conveyances of lots, as provided in section ten of the act of 
which this act is amendatory, then such surplus shall, so soon as ascertained 
by the corporate authorities, or judge of the probate court, be accounted for 
and turned over to the treasurer of the school-district wherein such city or 
town may be situated, to be by such school-district treasurer placed to the 
credit of the school-house fund, then to be disbursed and applied as herein 
provided for the disbursement of proceeds derived from the sale of unclaimed 
lots or parcels of lands. ` (Id. as amended, Sess. Laws 1883, c. 114, § 8.) 


*S 21. When term of office of party making entry expires. When- 
ever the term of office of any corporate authorities or judge of the probate 
court having made entry of a town-site shall expire, or he or any one or more 
of said corporate authorities shail resign or be removed from office, he or they 
shall turn over all books and papers relative to such entry to his or their suc- 
cessor or successors in office, with full report of the condition of the trust, and 
receipts and disbursements thereunder, and thereafter the said trust shall be 
executed in every particuiar by such successor or successors. Any willful 
violations of the provisions of this act by the corporate authorities or judge 
of the probate court shall be held and considered a misdemeanor; any such 
corporate authorities or judge of the probate court willfally making a deed 
to any party not entitled to receive the same shall be guilty of a misde- 
méanor; and any such corporate authorities or judge of the probate court 


willfully misappropriating funds received by them in the execution of this” 


trust shall be held guilty of embezzlement. (Sess. Laws 1881, c. 135, § 14.) 


*§ 22. Chapter twenty-five of the Political Code, entitled “‘Town-sites,” is 
hereby repealed. (Jd. § 15.) 
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CHAPTER XXVIII. 
REVENUE. 


§ 3. *21. Taxation of telegraph companies. The owners of any tel-- 
egraph line constructed and. in operation, or that may hereafter be constructed. 
and operated, within the limits of this territory, excepting only lines owned 
by the United States government, shall pay to the territory an annual tax of 
thirty cents per mile for every mile of route occupied, in lieu ot all other taxes, 
which shall be paid in January of every year to the territorial treasurer.. 
(Sess. Laws 1881, c. 132, § 1.) 


*22. Tax a lien—line may be sold. This territory shall have a lien: 
upon any line constructed and in use as aforesaid, and all its appurtenances, 
for all taxes which may accrue to the territory by virtue of the foregoing sec- 
tion; and in case the tax, in whole or in part, shall not be paid by the first 
day of February of every year, it shall be the duty of the territorial treasurer 
to advertise such line for sale for the amount of such tax remaining unpaid, 
in some newspaper published at the seat of gover nment, by giving three 
weeks’ previous notice, and to sell the same accordingly for the amount of 
tax and interest and charges of sale, provided the same shall not be paid be- 
fore the time of sale, and the surplus money, if any, shall be paid to the 
owner or owners of said line, after deducting the expenses of advertising and 
selling the same. (Jd. § 2.) 


COLLECTION OF TAXES ON RAILROAD PROPERTY. 


*$ 19a. Percentage of gross earnings to be paid in lieu of other 
taxes. In lieu of any and all other taxes upon any railroads, except railroads 
operated by horse-power, within this territory, or upon the equipment, appur- 
tenances, or appendages thereof, or upon any other property situated in this 
territory, belonging to the corporation owning or operating such railroads, or 
upon the capital stock or business transaction of such railroad company, there 
shall hereafter be paid into the treasury of this territory a percentage of all 
the gross earnings of the corporation owning or operating such railroad, aris- 
ing from the operation of such railroad as shall be situated within this terri-- 
tory, as hereinafter stated; that is to say: Every such railroad corporation or 
person operating a railroad in this territory shall pay to said treasurer each 
year, for the first five years after said railroad shall be or shall have been 
operated i in whole or in part, two per centum of such gross earnings; and for 
and in each and every year after the expiration of the said five years, three 
per centum of the said gross earnings; and the payment of such per centum 
annually, as aforesaid, shall be and is in full of all taxation and assessments 
whatever upon the property aforesaid. The said payments shall be made, one- 
half on or before the fifteenth day of February, and one-half on or before the 
fifteenth day of August, in each year, and for the purpose of ascertaining the: 
gross earnings afor esaid, an accurate account of such earnings shall be kept 
by said company; an abstract whereof shall be furnished by said company ‘to: 
the treasurer of this territory, on or before the first day of February in each 
year; the truth of which abstract shall be verified by the affidavits of the 
treasurer and secretary of said company; and, for the purpose of ascertaining 
the truth of such affidavits and the correctness of such abstracts, full power 
is hereby vested in the governor of this territory, or any other person appointed 
by law, to examine under oath the officers and employes of said company or 
other persons; and if any person so examined by the governor, or other au-- 
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thorized person, shall knowingly. or willfully swear falsely concerning the 
matter aforesaid, every such person is declared to have committed perjury. 
And for the purpose of securing to the territory the payment of the aforesaid 
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per centums, it is hereby declared that the territory shall have alien upon the *, 
railroad of said company, and upon all property, estate, and effects of said ss 
company whatsoever, personal, real, or mixed. And the lien hereby secured i 
to the territory shall have and take precedence of all demands, decrees, and és 
judgments against said company. (Sess. Laws 18883, c. 99, § 1.) s 
*§ 19b. Where company shall fail to make return. If any railroad È? 
company in this territory shall fail to make return of its gross earnings, as ; 
aforesaid, or of any part thereof, at the time and manner provided by law, ‘s 
and such default shall continue during the period of thirty days, such com- N 
pany shall be subject to a penalty in an amount equal to twenty-five per cent. x 
of the tax imposed upon such company by this act. And the treasurer of the on 
territory shall forthwith ascertain the amount of such tax justly due from E 
such ċompany, as nearly as may be, from such evidence as may be available, 7 
and shall thereupon collect such tax, as so ascertained, together with the said a 
penalty thereon. The amount of tax ascertained by the territorial treasurer - x 
as in this section provided, shall, together with the said penalty thereon, be -ø 
by him entered in the books of his office; and such entry when so made shall a 
stand in the place oť the report required by law to be made by such company; 7 % 
and shall, in all courts within this territory, be evidence of the amount of : 
such tax and penalty, and of the other facts stated therein in pursuance of 
this act. (Id. § 2.) i A 
*8 19c. Neglect to pay taxes. In case any railroad company shall faìl  ' a 
or neglect to pay the taxes reported by it to be due, in pursuance of this act, 7 
for the period of thirty days, after the same shall have become due by the + 
terms thereof, in such case there shallbe added to the amount of such tax ten mi 
per centum thereof, as a penalty for such failure or neglect topay. (Id. § 3.) y 


*§ 19d. Territorial treasurer to distrain. At any time after the expira- 
tion of the period of thirty days after any tax has become due and payable 
under the provisions of this act, the territorial treasurer, or his deputy, shall 
distrain sufficient goods, chattels, or other movable property, if found within . 
this territory, to pay the taxes or per centum due from such corporation, to- E 
gether with the penalty thereon, herein provided; and shall immediately ad- 
vertise the sale of the same in at least three newspapers published within this 
territory, stating the time when and the place where such property shall be 
sold. Such sales shall take place at some point on the railroad of such delin- 7 
quent company, and at least four weeks’ notice of the time and place of such 
sale shall be given. Such delinquent company, its successors or assigns, may 
pay any such taxes and penalty at any time before’ the sale of property disg- 
trained as herein provided; and thereupon further proceedings in connection 
with such distress shall cease, andthe property distrained be surrendered to 
the owner thereof. (Jd. § 4.) 


*§ 19e. Lands subject to taxation. The lands of any railroad com- 
pany shall become subject to taxation in the same manner as other similar 7 aa 
property, as soon as the same are sold, leased, or contracted to be sold or a 
leased; and on or before the first day of April of each year, each railroad com- 
pany, having lands within this territory, shall return to the county clerk of 
each county full and complete lists, verified by the affidavits of some officer of 
the company having knowledge of the facts, of all lands of such company 
situated in such county, sold or contracted to be sold or leased during the 2 
year ending the last day of December preceding, and the list furnished on on 
[or] before the first day of April, A. D. 1883, in compliance with the terms of 
this section, shall include a complete list of all lands sold or leased, or con- 
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tracted to be sold or leased, prior to the last day of December, A. D, 1882. 
(Id. § 5.) 
*§ 197. How tax apportioned. The moneys received and collected by the 
terr itorial treasurer in pursuance of the [this| act, shall be disposed of by him 
as follows: One-third thereof shall be retained in the territorial treasury for 
the use of the territory, and the remainder shall be apportioned among the 
several counties into or through which railroads respectfully [respectively] 
run in proportion to the number of miles of main track situated in such coun- 
ties respectively. (Id. § 6.) 


JOINT RESOLUTION PROVIDING FOR THE APPOINTMENT OF A TAX COMMISSION. 


*S 32a. . Be tt resolved by the Council and House of Representatives of the 
Leyislative “Assembly of the Territory of Dakota: That three commissioners 
be appointed by the governor, and confirmed by the legislative council, whose 
duty it shall be to carefully examine into all sources of revenue, and ascertain 
and report whether or not all classes of property are equally assessed and 
taxed under the present law. 

To ascertain and report whether the various corporations in the territory, 
whose capital stock is owned outside of the territory, are paying their just 


- Shares of the public burdens. 


To ascertain and report what new sources of revenues may justly be secured 
for territorial, county, municipal, or educational purposes. 

Resolved, that said commission be authorized to report to the governor, to 
be by him transmitted to the secretary of the interior, or any department of 
the United States government, any evasion of the United States laws whereby 
the revenues due to the territory are unjustly decreased; also that said com- 
mission report, to the present or next legislative session, bills with detailed 
statements printed in pamphlet form for equalizing taxation throughout the 
territory. 

Resolved, that said tax commission be authorized to employ a secretary, who 
can write short-hand; also to summon and compel the attendance of witnesses, 
with such books and papers as may be required for a thorough investigation 
of the present or proposed modes of taxation. 

Resolved, that each commissioner be allowed and paid out of any money in 
the treasury, not otherwise appropriated, six dollars for each day actually em- 
ployed in conducting the aforesaid investigation, and making reports, together 
with the actual expenses incurred while traveling or away from his usual 
place of abode, to be made up monthly and certified under oath to the ter- 
ritorial auditor. The pay of the secretary, and other expenses of the commis- 
sion, to be certified-by the commission and paid out of the treasury in like 
manner. (Sess. Laws 1883, c. 108.) 


Approved March 9, 1883. 


*S 57a. County treasurer to make and file list of uncollectible 
tases. If the county treasurer is unable, for want of goods or chattels 
whereon to levy, to collect, by distress or otherwise, the taxes, or any part 
thereof, which may have been assessed upon the personal property of any per- 
son or corporation, or any executor or admistrator, guardian, receiver, agent, 
or factor, such treasurer shall file with the county clerk, on the first Monday of 
July following, a list of such taxes, with an aftidavit of himself, or deputy 
treasurer intrusted with the collection of such taxes, stating that he had made 
diligent search and inquiry for goods and chattels wherewith to make such 
taxes, and was unable to make or collect the same, and such other facts as he 
shall deem of importance to the county commissioners. The county clerk shall 
present said list to the county commissioners at their first meeting then or 
thereafter in session, and the said board shall examine such taxes so return- 
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able, and if they are satisfied such taxes or any part thereof cannot be col- i 
lected, then they shall instruct the county treasurer to place the same on a list : 
of taxes that cannot be collected, in a book provided for that purpose, and said y 
treasurer shall thereupon be released from further liability for a failure to col- ’ 
lect such tax or taxes; but if said board are satisfied that said taxes, or any : 
part thereof, can be collected, they shall order the county treasurer to again ` ny 
proceed to collect the same, and it shall be his duty to again proceed to cullect - ` 
said taxes in the manner provided by law. (Sess. Laws 1881, c. 120, § 1.) p 
*$ 57b. Penalty for failing to collect certain taxes, ete. If any county $ 
treasurer shall neglect or refuse_to collect any tax assessed on personal prop- a 
erty when the same is collectible, or to file the delinquent list and affidavit as Py 
herein set forth, and provided, he shall be held liable in his next settlement a 
with the county commissioners for the whole amount of such taxes uncol- 
lected, and the same shall be deducted from his salary or fees and applied to = 
the several funds for which they were levied. (Id. § 2.) 
*§ 57e. Mileage. County treasurers shall be allowed for making demand 
for such taxes where no levy is made on property, ten cents per mile for each r 
mile necessarily and actually traveled, and when levy is made the fees now 7 
allowed by law, which fees and mileage sball be paid to the treasurer of that A 


county by the person, corporation, executor, administrator, guardian, receiver, 
agent, or factor from whom such tax or taxes are due. (Jd. § 3.) 


*$ 57d. Amount to be collected by treasurer. The county treasurer 
shall charge and collect, in addition to the taxes and interest and penalty, the s 
sum of twenty cents on each tract of real property and ten cents on eachtown 
lot advertised for sale, which sum shall be paid into the county treasury and 
the county shall pay the costs of publication, but in no case shall the county 
be liable for more than the amount charged to the delinquent lands for adver- ‘ 
tising. (Sess. Laws 1883, c. 52, § 1.) 


*§ 9la. Ten per centum interest on warrants legalized. The pay- 
ment of interest at thé rate of ten per cent. per annum is hereby legalized 
upon all warrants heretofore paid by the territorial treasurer; and it shall be 
lawful for the territorial treasurer to pay the same rate upon all outstanding 
territorial warrants that have been presented for payment and registration. 
Warrants hereafter issued shall bear the same rate of interest provided in this 
section, after presentation at territorial treasurer’s office arid indorsement by 
that officer, “not paid for want of funds,” as provided by law. (Sess. Laws 
1879, c. 58, § 1.) 


*§ 91b. Treasurer to issue funding warrants at eight per cent. The 
territorial treasurer, with the advice and consent of the auditor and governor, 
is hereby authorized and directed to pay all territorial warrants, legally issued, 
that may have been or that may hereafter be presented to him for payment: 
provided, the money to pay the same can be obtained at a rate of interest not 
greater than eight per cent.; and the auditor is hereby authorized and directed 
to issue funding warrants in lieu of the warrants so paid, and the treasurer is 
hereby authorized and directed to apply all territorial funds by him received 
and not otherwise lawfully appropriated. to the payment and cancellation of 
the so-called funding warrants. (Id. § 2.) ` B 


*§ 9le. Object of this act. The object and intent of this act shall be so 
construed as to protect the public credit, to secure the funding of all floating 
warrants at the lowest rate of interest possible t» be provided for, and to 
prevent the sale of any territorial warrants hereafter issued at a sum less than 
their par value. (Id. § 3.) 

*§ 9id. Act—how construed. This act shall not be construed so as to 
authorize in an} manner the increase of the public debt. (Jd. § 4.) 
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*§ 9le. Conflicting acts repealed. All acts and parts of acts in conflict 
with the provisions of this act are hereby so modified and amended as to be 
made to conform to this act. (Id. c 5.) 


CHAPTER XXIX. 
HIGHWAYS, BRIDGES, FERRIES, AND ROAD SUPERVISORS. 


*§ 4a. Where roads located without viewers. Public roads may be 
established without the appointment of viewers, provided the written consent 
of all the owners of the land to be used for that purpose be first filed in the 
county clerk’s office, and if it is shown to the satisfaction of the board of 
county commissioners that the proposed road is of sufficient public importance 

- to be opened and worked by the public, they shall make an order establishing 
the same, from which time only shall it be regarded as a public road. (Sess. 
Laws 1883, c. 67, § 1.) 


«S$ 4b. Who to pay expenses. If a survey of the establishment of the 
road named in the preceding section is necessary, the board of county com- 
missioners, before ordering such survey, shall require the parties asking for 
the establiskment of such highway to pay the expenses of such survey. (Id. 


§ 2.) 


TIME AND MANNER OF MAKING FIRE-GUARDS. 


*S 47a. Exempting certain land from taxation. For the purpose 
of securing protection against prairie fires to homesteads, pre-emptions, tim- 
ber claimants, and all persons owning or having in charge any tract of land 
consisting of one hundred and sixty acres, more or less, who shall break or 
plow a fire-guard thirty-three feet in width, encompassing entire any such tract 
as described in this section, that the amount of land contained in such fire- 
guard shall be exempt from taxation: provided, it shall be kept free from 
grass, weeds, and all other combustible matter, from September fifteenth to 
May tenth in each year, and shall remain exempt as long as the provisions of 
this section are complied with. (Sess. Laws 1879, e. 22, § 1.) 


*9 470. Where person has more than quarter section and fractional 
parts. Any person claiming or owning any tract of land consisting of 
more than a quarter section, lying in a body, shall not encompass less than 
that amount with a fire-guard, as described in section one of this act, unless 
they have a fractional part or parts thereof not adjoining each other, in which 
case they may encompass them severally with fire-guards, and be entitled to 
the benefits of this act. (Id. § 2.) 


*§ 47c. Duty of road overseer to make fire-guards. Where per- 
sons have failed to make or cause to have made fire-guards in compliance with 
sections one and two of this act, it shall be the duty of the road overseer in 
said district to make or cause to have made along the line of all public roads 
adjoining such lands à fire-guard one rod in width on each side of such road, 
in the manner prescribed in section one of this act, and said overseer shall 
have power to warn out persons liable for road and poll-tax to perform such 
service as is prescribed by law, and persons performing such service shall be 
allowed the same rates as for road work. It shall also be the duty of the road 
overseer to report to the town or county assessor, on the first Monday in De- 
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cember in each year, the numbers of the land, and, if known, the names of the 
persons owning or claiming the same, where fire-guards have been made as 
specitied in this section. (Jd. § 3.) i 

*§ 47d. This act shall not conflict with the act of 1877. Noth- 
ing in this act shall be so construed to deprive of benefit any persons who 
have or may comply with sections forty-six and forty-seven of the Political 
Code of 1877, and that such parties shall construct fire-guards as specified in 
section three of this act, or by mowing and burning prior to September fifteen, 
in a7 year, | and such parties shall be liable for all damage done by such fire. 
(Id. § 4. 


CHAPTER XXXI. 
MINES AND MINING. 


*§ 21. Owners of mines to have right of way. The proprietor, 
owner, or owners of mining claims, whether patented under the laws of the 
United States or held under the local laws and customs of this territory, shall 
have a right of way for ingress for the necessary purpose over and across the 
land or mining claim, patented or otherwise, of others as hereinafter provided. 
(Sess. Laws 1881, c. 97, § 1.) 


*§ 22. Same. Whenever any such mine or mining claim shall be so sit- 
uated that it cannot be conveniently worked without a road thereto, or a 
ditch or a cut to convey the water therefrom, or without a flume to carry 
water and tailings therefrom, or without a shaft or tunnel thereto, which 
road, ditch, cut, or tunnel shall necessarily pass over, under, through, or across 
any lands or mining claims owned or occupied by others, either under a pat-— 
ent from the United States or otherwise, then shall such first-mentioned owner 
or owners be entitled to a right of way for said road, ditch, flume, shaft, or 
tunnel, over, under, through, and across such other lands or mining claims, 
upon compliance with the provisions of this act. (Id. § 2.) 


*§ 23. Proceedings to obtain right of way. Whenever the owner or 
owners of any mining claim shall desire to work the same, and it is necessary 
to enable him or them to do so successfully and conveniently, that he or they 
shall have a right of way for any of the purposes in the foregoing section, 
and such right of way shall not have been acquired by agreement between 
him or them, and the claim over, under, across, and upon which he or they 
seek to establish such right of way, it shall be lawful for him or them to pre- 
sent to the judge of the district court of the several counties and subdivisions 
of the territory of Dakota, in which such right of way or some part thereof 
sought to be enforced is situated, a petition praying that such right of way be 
awarded to him or them. Such petition shall be verified, and contain a par- 
ticular description of the character and extent of the right sought, a description 
of the mine or claim of the petitioner, and the claim or claims or Jands to be 
affected by such right or privilege, with the names of the occupants or 
owners thereof: it may also set -forth any tender or offer hereinafter men- 
tioned, and shall demand the relief sought. (Id. § 3.) 


*§ 24. Proceedings in court. Ufon receipt of such petition and filing 
thereof with the clerk of such court, the judge shall direct a citation to issue, 
under the seal of such court, to the owners named in the petition, of mining 
claims and lands to be affected by the proceedings, directing them and each 
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-of them to appear before the judge on a day therein named, which shall not 
be less than ten days from the service thereof, and show cause why such right 
of way should not be allowed as prayed for. Such citation shall be served on 
each of the parties in the manner prescribed by law for serving summons in 
ordinary proceedings at law. (Id. § 4.) 


*§ 25. Judge shallappointcommissioners. Upon the return-day of the 
citation, or upon any day to which the hearing shall be adjourned, the judge 
shall proceed to hear the allegations and proofs of the respective parties; and 
if upon such hearing he is satisfied that the claims of the petitioner should be 
worked by means of the privilege prayed for, he shall make an order adjudg- 
ing and awarding to the petitioner such right of way, and shall appoint three 
commissioners, who shall be disinterested parties and residents of the county, 
to assess the damages resulting to the lands or claims affected by such order. 
(Id. § 5.) 

*§ 26. Assessment of damage by commissioners. The commissioners 
- soappointed shall be sworn or affirmed to faithfully and impartially discharge 
their duties, and shall proceed without unreasonable delay to examine the 
premises, and shall assess the damage resulting from such right or privilege 
prayed for, and report the amount to the judge appointing them; and if such 
right of way shall affect the property of more than one person or company, 
such report shall contain an assessment of damages to each company or per- 
son. (1d. § 6.) 


*§ 27. Judge may set aside report, etc. For good cause shown the 
judge may set aside the report of such commissioners and appoint three other 
commissioners, whose duties shall be the same as above mentioned. (Id. § 7.) 


*§ 28. Petitioner entitled to right of way upon tender of payment. 
Upon the payment of the sum assessed as damages as aforesaid to the persons 
to whom it shall be awarded, or a tender thereof to them, then the person 
petitioning as aforesaid shall be entitled to the right of way prayed for in 
their or his petition, and may immediately proceed to occupy the same, and to 
erect thereon such work and structures, and make therein such excavations, 
as may be necessary to the use and enjoyment of the right of way so awarded. 
(Id. § 8.) 

*S 29. Appeals. Appeals from the assessment of the commissioners may 
be made and prosecuted in the proper district court by any party interested, 
at any time within ten days after filing the report of the commissioners, and 
a written notice of such appeal shall be served upon the appellee in the same 
manner as summons are served in civil actions. The appellant shall file with 
the clerk of the court to which the appeal is made, a bond with sureties, to be 
approved by the clerk, in the amount of the assessment appealed from in favor 
of the appellee, conditioned that the appellant shall pay any costs that may be 
awarded to the appellee, and abide any judgment that may be rendered in the 
cause. (Id. § 9.) 


*§ 30. Trial of appeal. Appeals shall bring before the appellate court 
only the propriety of the amount of damages, and may be tried by the court 
or by a jury as other cases in court. (Jd. § 10.) 


*§ 31. Prosecution of appeal not to hinder work. The prosecution 
of any appeal shall not hinder, delay, or prevent the appellee from exercising 
all the rights and privileges mentioned in section eight of this act: provided, 
that the appellee shall file with the clerk of the court in which the appeal is 
pending, a bond, with sufficient sureties, to be approved by the clerk, in double 
the amount of the assessment appealed from. conditioned that the appellee 
shall pay to the appellant whatever amount he may recover in the action, not 
exceeding the amount of such bond. (Zd.§ 11.) 
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*§ 32. When appellee to pay costs. Jf the appellant recover fifty dol- = 
lars more damages than the commissioners shall have awarded, or the appellee 
shall offer to allow judgment against him to be taken, the appellee shall pay ; 
the costs of the appeal, otherwise the appellant shall pay such costs. (Id. 
§ 12.) . ‘ 
*§ 33. Costs and expenses, by whom paid. The costs and expenses i 
under the provisions of this act, except as herein otherwise provided, shall be eo 
paid by the party making the application: provided, however, that if the ap- x 
plicant shall, before the commencement of such proceeding, have tendered to A 
the parties owning or occupying such lands or mining claims a sum equal to d 
. or more than the amount of damages assessed by the commissioners, then all 
of the costs and expenses shall be paid by the party or parties owning the * 


lands or claims affected by such right of way, and who appeared and resisted 7 
the claims of the applicants. (Id. § 13.) 


CHAPTER XXXIV. 
DOMESTIC ANIMALS. 


*§ 22. Counties exempt. The counties of Lawrence, Pennington, Custer, 
Forsyth, and Mandan [be, and the same] are hereby, exempted from the pro- 
visions of sections three to twenty, both inclusive, of chapter thirty-four of 
the Revised Codes of Dakota territory, entitled ‘* Domestic Animals,” and of 
all acts amendatory thereof, in ŝo far as to animals bearing recorded brands 
or marks, and: the same are hereby declared to be of no force and effect in 
said counties, being locally inapplicable. (Sess. Laws 1881, e. 58, § 1.) 


*§ 23. Counties exempt. The counties of Lawrence, Pennington, Cus- 
ter, Mandan, and Forsyth [be, and the same] are hereby, exempted from the 
provisions and effects of chapter thirty-eight of the Code of Civil Procedure of 
Dakota territory, known as the “herd law,” and all acts amendatory thereof, 
and the same are hereby declared to be of no force and effect in said counties, 
being locally inapplicable. (Sess. Laws 1881, c. 59, § 1.) 


*§ 24. Stock grower and drover defined. Every person who shall 
keep neat cattle, horses, mules, sheep, Swine, or goats for their growth or 
increase within the territory, shall be deemed a stock-grower. Any person 
who shall drive or bring live-stock into or through this territory shall be 
deemed a stock-drover. (Sess. Laws 1881, c. 60, § 1.) 


*$ 25. Penalty for driving off another’s stock. Any stock-drover, 
or his employe, who shall drive off any neat cattle, horses, asses, swine, or 
sheep belonging to another, intentionally or through neglect, shall, on con- 
viction thereof by any court of competent jurisdiction, be fined in any sum 
not more than one hundred dollars for each and every head of cattle, horses, 
mules, swine, or sheep so driven off. (Id. § 2.) 


*8 26. Sufficient description in law. In any indictment or complaint 
under this act the description of any kind or class of live-stock shall be deemed 
- sufficient, if described as live-stock, and, for the purpose of this act, the 
proof of brand shall be deemed to be prima facie evidence of ownership of 
such stock. (Jd. § 3.) 


*§ 27. Certain animals prohibited from running at large—proviso. 
No stallion over the age of eighteen months, nor any Mexican, Texan, 
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or Cherokee bull over the age of ten months, nor any Mexican ram over the 
age of eight months, shall be permitted to run at large in the territory of 
Dakota. ‘The owner or person in charge of such animal or animals that are 
prohibited from running at large by this section, who shall permit such ani- 
mal or animals to run at large, may be fined for each offense not less than ten 
dollars nor more than fifty dollars, and it shall be lawful for any person to 
castrate, or cause to be castrated, any such animal found running at large: 

Provided, that if any person shall castrate any stallion, bull, or ram, and it 
shall, on proper evidence before any competent court, be proved to the satis- 
faction of said court that such animal was not of a class of stock prohibited 
from running at large by this act, said person shall be liable for damages to 
the amount of the value of said animal so castrated, and the costs of suit: 

~rovided. that for the purposes of this act, that any pull possessing not more 
than one-half Texan, Mexican, or Cherokee blood shall not be deemed a Texan, 

Mexican, or Cherokee bull, as the case may be, and any ram possessing not more 
than one-half Mexican blood shall not be deemed a Mexican ram. (Jd. § 4.) 


*§ 28. Concerning driving stock and trespassing. Any person own- 
ing or having charge of any drove of cattle, horses, swine, or sheep, number- 
ing one head or more than that number in any such drove of cattle, horses, 
Swine, or sheep, who shall drive the-same into or through any county of Da- 
kota of which the owner is not a resident or land-owner, or stock-grower, 
and when the land in said county is already occupied by settlers on ranches, 
it shall be the duty of said owner or person in charge of said horses, cattle, 
swine, or sheep to prevent the same from mixing with the cattle, horses, swine, 
or sheep belonging to actual settlers, and also to prevent said drove of cattle 
from trespassing on such land as may be the property of the actual settler, 
‘or may be held by him under a homestead, pre-emption, timber culture, or 
leasehold right, and used by him for the grazing of animals, growing hay or 
timber, or other agricultural purposes, er doing injury to the ditches made for 
irrigation of crops. If any owner or owners or persons in charge of any - 
such drove of cattle, horses, swine, or sheep shall willfully, carelessly, or neg- 
jigently injure any resident within the territory, by driving said drove of 
cattle, horses, swine, or sheep from the public highways and herding the 
same on the lands occupied and improved by settlers in possession of the same, 
it shall constitute a misdemeanor, and shall be punished by a fine of not less 
than five dollars and not more than twenty-five dollars, at the discretion of the 
court, and render the owner or owners or persons in charge of the drove of 
cattle, horses, swine, or sheep liable for such damages as may be done to the 
property of said settler. (Id. § 5.) 


*$ 29. Penalty for wrongful driving of stock. When the stock of 
any person shall be driven off its range within Dakota, against his will, by the 
owners of any drove, and the same shall be found among such drove, every 
person engaged as drover of said drove shall be liable for damages to the 
party injured to the amount of the full value of the animal, for each head so 
driven off, together with all costs accruing in the trial of said cause, and said 
herd of stock shall be liable for the same, or a sufficient number to cover all 
damages and costs. (Id. § 6.) 


*§ 39. Duty of drover where stock of resident mixes with drove. 
When the stock of any resident of the territory of Dakota shall mix.with any 
drove of any animals, it shall be the duty of any drover or drovers or persons 
in charge of such drove to cut out and separate such stock from said droves 
immediately. Every person, either owner or drover, or otherwise connected 
with said drove, who shall neglect to comply with the provisions of this sec- 
tion, shall be fined in any sum not exceeding one hundred dollars, upon con- 
viction in any court of competent jurisdiction. (Id. § 7.) 
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*§ 31. Concerning skinning dead animals. It shall be unlawful for 
any person, other than the owner, or his agent or employe, to skin or remove 
from the eareass the skin, hide, or pelt of any neat cattle, swine, or sheep found 
dead, except when such stock is killed by railroad trains, when the employes 
of such railroads may remove the hides from stock so killed. (Id. § 8.) 


z8 32. Owner may adopt brand. Any person having cattle, hogs, sheep, 
horses, mules, or asses shall have the right to adopt a brand or mark, for the 
use of which he shall have the exclusive right in the county in which ear-mark 
or brand is recorded. (Sess. Laws 1881, c. 61, § 1.) 


xS 33. County clerk shall procure brand-book. The county clerk of 
each county shall, as soon as practicable after the passage of this act, procure 
a suitable book or books in which all marks and brands shall be recorded, and 
the county clerk shall be allowed a fee of one dollar for recording such brand 
and mark, to be paid by the party filing the description of brand or mark for 
record. (id. § 2.) 


*§ 34. Same mark or brand not to be recorded to more than one 
person. No person shall have or adopt a mark or brand previously recorded 
to another person of the same county, neither shall the county clerk record 
the same mark or brand to more than one person. (Jd. § 3.) 


*§ 35. Stock-owner shall make description of brand. Any person 
desiring to use any brand or ear-mark shall make and sign a certificate, setting 
forth a fae simile and description of the brand and ear-mark which he desires 
to use, and shall file the same for record in the office of the county clerk of 
said county in which be resides. And any person so desiring may, in the 
manner and with like effect as herein provided, record his brand or marks in 
any county in this territory into which his stock is liable to stray: provided, 
that such mark or brand has not been theretofore recorded in such county by 
some other person. (Id. § 4.) 


xS 36. Proceedings where brands conflict—committee. The author- 
ity of deciding whether a brand or mark offered for record does or does not 
conflict with any previously recorded brand or mark shall be vested in a com- 
mittee of three, consisting of the county clerk and two respectable stock-own- 
ers of the county. The two stock-owners shall be appointed by the county 
commissioners; they shall be men of good judgment and experience in brands, 


and, when practicable, shall be chosen from those largely interested in cattle.. 


Vacancies occurring in the membership, other than the county clerk, shall be 
filled by the county commissioners. All brands offered for record shall be 
submitted before acceptance to this committee. The objection of any two 
shall reject a brand. It shall be the duty of the county clerk to file all brands 
offered for record pending the examination, which he shall cause to be made 
as promptly as possible; and, if the brand is accepted, the ownership shall date 
from the date of filing. (Jd. § 5.) > 


*§ 37. Brand committee to be appointed by commissioners—county 
elerk’s duty—present brands to be inspected. It shall be the duty of the 
county commissioners, immediately after the passage of this act} to make the 
appointment above specified, one of whom shall serve till the first day of 
January following, another the first day of January the next succeeding year; 
the county commissioners appointing a member to serve for two years at their 
lirst meeting in the month of January in each year. After this shall have 
been done, the county. clerk shall at once call together the committee; they 
shall examine the present record of brands, and in any case where, in the 
judgment of two of them, a brand is found which conflicts with one pre- 
viously recorded, or which might, in its use, endanger the property of the 
party owning the brand earliest of record, it shall be the duty of the county 
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clerk to notify the party owning said brand last of record that the further 
use of the same will be illegal to the same extent as though it had never been 
recorded, unless previously agreed upon by owners of such brands, and a joint 
statement be presented to the recorder of brands by such brand-owners. The- 
said notice shall be given by letter when possible, and also and in all cases by 
publication for one month in two newspapers of general circulation in the 
county, the expense of which shall be paid on a proper voucher by the county 
commissioners; both forms of notice shall be given immediately after said. 
examination dnd rejection. It is expressly provided that this enactment shall 
not in any way affect or invalidate the ownership of animals which were 
branded with said brand then registered previous to the examination and re- 
jection, the object of this act being to make illegal and enjoin from the further 
use of said brand. The date of the last publication shall be considered to be 
the date of rejection. (Id. § 6.) Y 


*§ 38. Duty of drover who drives cattle into any county for grazing 
purposes. It shall be the duty of any person who, after the passage of this 
act, brings into any county of this territory and turns loose for grazing pur- 
poses any herd brand, or individual animals already branded, to lay before 
the above committee a statement of the brands of said animals; and if, in 
the judgment of any two of them, said brands conflict with any previously 
recorded in that county, it shall be the duty of the owner or manager of said 
animals to brand them with a brand that the committee shall consider a full 
and distinguishing mark from all brands there recorded, but the owner shall 
be enjoined from any further use of the conflicting brand. <A failure to com- 
ply with the above shall render the party so failing liable for all damages re- 


. sulting from such failure, which damages may be recovered in a civil suit. 


It is further provided that this section shall apply to all animals now in any 
county in this territory, whose brands are considered by this committee to in- 
fringe on previously recorded ones. (Id. § 7.) 


*S 39. Where brands conflict—directions tc examining committee. 
In deciding as to the conflict of brands, the committee will reject any one that, 
being the same as one previously recorded, has in addition any of the following, 
whether placed across, above, below, at either side, or encircling the main 
brand, viz., a straight bar, a quarter, half, or entire circle, a quarter, half, or 
entire diamond, either upright or inverted, the same not constituting a true 
brand, and rendering the owner of the same brand liable to damages by its 
use, saving only when one or more of these shall be filed by the owner of the 
first record of the main brand, in which case it may be accepted. The com- 
mittee shall reject any brand formed by repetition of any letter, number, or 
figure which shall have been previously recorded, whether to be placed on the 
same or on a different part of the animal; the exclusive right of the first record 
to the letter, number, or figure, and to repetition of it, being reaffirmed. They 
shall also reject all brands known as solid brands, and all ear-marks which 
shall remove to exceed one-half of the ear. A variation in the size of a letter, 
number, or figure shall not constitute a new brand, and shall be rejected. A 
combination. of letters, numbers, or figures may be permitted, though the 
same letters, numbers, or figures may have been recorded, single or together, 
if, in the judgment of the whole committee, said combination is so different 
from any previous record as to constitute a new brand, with no danger of in- 
frmgement; but in this case the objection of one member shall reject. (Id. § 8.} 


*$ 40. Brand to be prima facie evidence of ownership—proviso. In 
all suits in law or in equity, or in any criminal proceedings, when the title to 
any stock is involved. the brand on any animal shall be prima facie evidence 
of the ownership of the person whose brand it may be: provided, that such 
brand has been duly recorded as provided by law. Proof of the right of any 
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person to use such brand shall be made by a copy of the record of the same, 
certified by the county clerk of that county, or of any county in which the same 
is recorded, under the hand and seal of office of such clerk. (Id. § 9.) 


*§ 41. When county clerk guilty of misdemeanor—penalty. If any 
county clerk shall record the same mark or brand to more than one person he 
shall be deemed guilty of a misdemeanor, and, upon conviction in any court 
of competent jurisdiction, shall be punished by a fine of, not exceeding one 
hundred dollars, which shall go to the county in which such record shall be 
made. (Id. § 10.) 


*§ 42, Running brand prohibited. It shall be unlawful for any per- 
son or persons, in branding any neat cattle, horses, mules, asses, sheep, or 
goats, to use’ what is known among stock-growers as a running brand. (Id. 
§ 11.) 

*§ 43. Penalty for refusal to obey this act. Any person or persons 
who shall violate or fail to obey the provisions of this act, or shall continue 
the use of any brand or mark after the same has been rejected by said com- 
mittee, or shall continue to use any brand or mark after the said commit- 
tee shall have decided that the same conflicts with a previously recorded 
brand or mark, shall be deemed guilty of a misdemeanor, and upon conviction 
in any court of competent jurisdiction shall be punished by a fine of not ex- 
ceeding one thousand dollars, or by imprisonment in the county jail for a term 
not exceeding one year, or by both such fine and imprisonment, in the discre- 
tion of the court. (Jd. § 12.) 


*§ 44. Penalty for interfering with brands on stock. Any person or 
persons who shall, with intent to defraud, brand or misbrand, mark or mis- 
mark any neat cattle, horse, sheep, goat, ass, or mule, not his own; any per- 
son who shall intentionally brand over a previous brand, or in any manner 
alter, deface, or obliterate a previous brand, or shall cut out or obliterate a 
previous mark or brand, on any neat cattle, horse, sheep, goat, ass, or mule, 
shall, upon conviction in any court of competent jurisdiction, be punished by 
imprisonment in the territorial prison not exceeding ten years, or by impris- 
onment in the county jail not exceeding one year, or by fine not exceeding five 
hundred dollars. (Sess. Laws 1881, c. 62, § 1.) 


*8 45. Penalty for maliciously killing neat cattle. ‘Hf any person or 
persons shall willfully and maliciously kill or destroy any neat cattle. horse, 
mule, ass, or sheep of any age or value, the property of another or others, or 
shall willfully or maliciously injure any such animal or animals, the property 
of another or others, he or they shall be punished by imprisonment in the 
territorial prison not exceeding five years, or by imprisonment in the county 
TE not exceeding one year, or by a fine not exceeding five hundred dollars. 
Id. §. 2.) * i 


*8 46. Bounty for killing wolves. The county commissioners of each 
county in this territory may, in their discretion, offer a bounty not to ex- 
ceed the sum of two dollars for each and every wolf killed within the limits 
of their county. (Sess. Laws 1881, c. 63, § 1.) 


*§ 47. Claimant of bounty to make affidavit and produce scalp. 
Before payment of said bounty the applicant therefor must subscribe and 
make oath before the county clerk of the county in which the wolf was killed, 
setting forth that the wolf was killed within said county, giving the date 
thereof and by whom, and that the scalp which is produced is the scalp of such 
wolf, and that no allowance or bounty has been received or paid for the killing 
of such wolf: provided, no claim shail be allowed unless the applicant ex- 
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hibits and furnishes to such county clerk, at the time of making such affidavit, 
the scalp of the wolf killed, which shall embrace both ears. (Jd. § 2.) 


*S 48. County clerk to retain affidavit—destruction of scalp. The 
county clerk shall retain said affidavit until the next regular meeting of the 
board of county commissioners, and the board shall audit the claim and order 
a warrant drawn upon the county treasurer for the bounty in favor of the 
party killing said wolf; the county clerk is further required to destroy such 
scalp by burning the same. (Jd. § 3.) 

*S 49. Commissioners to furnish blanks. The county commissioners 
are hereby authorized to furnish all blanks and make all needful regulations 
for the carrying out of this act. (Id. § 4.) 


*S 50. Clerk’s fee. The county clerk shall be entitled to a fee of twenty- 
five cents for each affidavit, to be paid by the county. (Id. § 5.) 


*S 51. When lawful to kill dog. It shall be lawful for any person to 
kill any dog off of the premises of the owner of such dog found chasing or 
worrying sheep. (Id. § 6.) 


*$ 52. Owner of dog liable for damages. Any person keeping, own- 
ing, or harboring a dog, after receiving notice that such dog is addicted to 

chasing, worrying, or killing sheep, and who refuses or neglects to kill such 
dog, shall be liable for all damages, after receiving such notice, committed by 
such dog upon any sheep, to the owner of such sheep, and shall not be entitled 
to any benefit from the laws exempting property from execution, but all prop- 
erty shail be subject to execution on judgment for such damages and costs. 
(id. § 7.) 

*§ 53. Texas and Cherokee cattle—importation—when unlawful. 
That it shall be unlawful for any person or persons, railroad company or other 
corporation, or any association of persons, to bring into this territory any Texas 
ol Cherokee cattle, except between the first day of November of each year and 
first day of February following: provided, that the right to bring into this 
territory any such cattle shall in no case be any defense for any injury sus- 
tained by any one by reason of the bringing of such cattle into this territory. 
(Sess. Laws 1883, ¢. 111, § 1.) 


*§ öt. Unlawful to have in possession. That it shall be unlawful for 
any person or persons, railroad company, or other corporation or association of 
persons whatever within this territory, to own or have in possession or con- 
trol any Texas or Cherokee cattle at any time which may have been brought 
into this territory at any time except between the first day of November of 
each year and the first day of February following. (Id. § 2.) 


*§ 55. Penalty for violation. That any person or persons who shall 
bring into this territory, or cause to be brought therein, any Texas or Cherokee 
cattle, except at the time permitted in section one, or who shall own, possess, 
or control any such cattle, except as allowed in section two, shall be guilty of a 
misdemeanor, and 772 shall be liable to indictment and conviction, fine and im- 
prisonment, and shall be fined upon conviction in any sum not exceeding ten 
thousand dollars, nor less than two hundred dollars, and in addition to such fine 
may be imprisoned in the discretion of the court. Any such person may in 
the first instance be brought before any justice of the peace and be held to bail 
to appear before the district court in the county or subdivision where such 
justice of the peace,shall reside to answer to any charge as may be preferred 
against him; and any railroad conductor or servant, agent or Officer, of any rail- 
road who shall bring any such cattle into this territory upon any railroad or 
vessel connecting with such railroad, or carry any such cattle upon any rail- 
road or vessel connecting therewith from one point to another within this ter- 
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ritory, shall be deemed to have possession of such cattle within the meaning 
of this section. (Id. § 3.) 


*§ 56. Disposition of fines. That. any and all fines which may be col- 
leted under section 3 shall be paid into the county treasury, and be subject to 
the order of the board of county commissioners for the purpose of being di- 
vided pro rata among the persons who may have suffered loss or damage on 
account of any such cattle being brought into or being within this territory, 
upon proof of loss or injury, in such manner as said board shall direct; but if 
no proof of such loss or injury shall be made to such board of county commis- 
sioners within one year after the collection of any such fine, then it shall be 
the duty of such board to order the said county treasurer to credit such fine 
or fines to the-common-school fund of the county, to be used in payment of 
teachers of common schools. (Id. § 4.) : 


*§ 57. Who liable for damage. That whenever in any case any dam- 
age or loss shall or may be occasioned to any person or persons resulting in 
any manner from any such Texan or Cherokee cattle having been brought 
into this territory at any time by any person or persons, railroad company, or 
any other corporation or association of persons, then such person so bringing 


into, or owning, possessing, or controlling such cattle in this territory shall * 


be liable jointly or severally to any person or persons who may suffer loss or 
damage by reason of such bringing or conveying into, possessing, owning, or 
controlling within the territory any such cattle; and that [in] any action for 
the recovery of damages or compensation for any loss or damage which may 
be sustained by any person or persons from any such cattle, it shall be suffi- 
cient for the plaintiff or plaintiffs to show that the injury of which he or they 
may complain arose from any such Texas or Cherokee cattle which may have 
been owned or had in possession, or brought*into the territory at any time 
within the year by any such defendant, or that such cattle so brought in, 
owned, or possessed had been where such loss or damage had been sustained. 
And it shall not be necessary for the plaintiff to show that the injury of which 
he may complain accrued while any such Texas or Cherokee cattle were in 
the possession or ownership or control of any such defendant or defendants, 
it being the intention of this section to make all persons or corporations liable 
to injured persons in the first instance for any injury which may arise from 
disease spreading or communicating from such Texas or Cherokee cattle so 
brought into or owned, possessed, or controlled by them in this territory. 


(Id. $ 5.) 


*S 58. No defense. That the right to bring into this territory Texas or 
Cherokee cattle between the first day of November of each year and the first 
day of February following, shall in no case be any defense for any loss or 
damage that may accrue from such cattle to any person; nor shall any right 
to own, possess, or control any such cattle in any case be any defense for any 
injury or loss which may arise to any person by reason of such right to own, 
possess, or control such cattle. (Id. § 6.) 


*§ 59. Proof to entitle plaintiff to recover. That in all actions or 
prosecutions for any loss or injury which may arise or accrue to any person 
‘or persons by reason of any injury or loss done or caused to be done to any 
native or domestic cattle, from or by any such Texas or Cherokee cattle, the 
proof of the loss of any native or domestic cattle, or any damage thereto, and 
the amount of such loss or damage, any proof that any such defendant or de- 
fendants brought into this territory, or owned, possessed, or controlled in this 
territory at any time any such Texas or Cherokee cattle, which may have 
caused such injury or loss, shall, prima facie, entitle the plaintiff or plaintiffs 
to recover. And it shall be competent for any jury to render a verdict, and 
any court or justice of the peace to render a judgment, in any such case, upon 
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the opinion of witnesses as to whether or not any such Texas or Cherokee 
cattle caused the injury complained of in such action. (Jd. § 7.) 


*§ 60. Proceedings when cattle are spreading disease. That in case 
any such Texas or Cherokee cattle shall be found spreading or communicatin 
any disease among the native domestic cattle of this territory, it shall be the 
duty of any judge of the district court, or justice of the peace, upon oath of any 
householder setting forth that such Texas or Cherokee cattle are spreading or 
communicating disease among native or domestic cattle within this territory, 
and the name of the owner or party in whose possession or control such Texas. 
or Cherokee cattle may be, to forthwith issue a warrant to any sheriff or con- 
stable of the county or township, commanding him forthwith to arrest and 
imprison in some safe place such cattle so spreading or communicating dis- 
ease, and to summon the owner thereof, or the person or persons found in the 
possession of such Texas or Cherokee cattle, to appear forthwith before such 
judge or justice of the peace, and show cause why such Texas or Cherokee 
cattle shall not be impounded until the first day of November following, and 
after allowing the prosecuting witness and any such defendant named in such 
warrant reasonable time to be heard, the said judge or justice of the peace 


@ Shall proceed to hear and determine whether such Texas or Cherokee cattle 


have so spread or communicated disease; it shall be the duty of such judge or 
justice of the peace to order the officer in charge of such Texas or Cherokee 
cattle to impound them, and and keep them to themselves until after the 
first day of November following, when it shall be the duty of the officer in 
charge of such cattle so impounded to present to the owner, or person entitled 
to the possession of such cattle, a sworn statement of the costs of taking and 
keeping’and impounding such cattle, iucluding the cost of building the pound. 
and providing materials for the same in case the board of county commis- 
sioners or township supervisors where such cattle were impounded had ordered 
the pound to be built for the purpose of impounding such cattle, and demand 
payment of the same, together with the costs of such trial aforesaid; and upon 
payment of the same he shall deliver such cattle to the owner or person en- 
titled to the possession thereof. (Id. § 8.) 


*§ 61. Definition of Texas cattle. That Texas or Cherokee cattle, as: 
mentioned in this act, shall be taken to mean aclass or kind of cattle without 
reference to where they may have come from: provided, that that portion of 
this territory west of the Missouri river is exempted from the provisions of 
this act; but the right to bring into, own, possess, or control such cattle in 
such exempted territory, shall give no right to send, convey, or cause to be 
sent or conveyed, such cattle into that part of the territory subject to the pro-- 
visions of this act, or own or possess the same therein, except that such cat- 
tle may be shipped or conveyed by themselves across said river to an inclosure: 
upon the left bank threof, upon the line of any railroad crossing this territory, 
and may be conveyed trom such inelosure across and without this territory 
by continuous passage in cars upon said railroad. (fd. § 9.) 


*§ 62. Purpose of this act. The object of this act is hereby declared to 
be for the purpose of preventing the spread of pestilence and disease among 
native and domestic native and domestic cattle of this territory east and north 
of the Missouri river, which arises and is communicated from that class of 
cattle described in this act as Texas and Cherokee cattle, and to protect the 
native and domestic cattle of this territory from destruction from the poison, 
disease, or sickness which it is believed is communicated trom such Texas or 
Cherokee cattle. (Jd. § 10.) 


*§ 63. Hides of slaughtered animals to be preserved. -Any person 
who shall slaughter any neat cattle for any purpose in this territory, shall 
keep the hides of suck cattle at his or their place, where such cattle were 


i 
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slaughtered, for a period of not less than ten days, and such hides shall at all 


times be subject to inspection by stock-growers, and their agents and em- l 
ployes. (Sess. Laws 1883, e. 66, § 1.) 
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CHAPTER XXXV. 
; INTOXICATING LIQUORS. 


*§ 7a. Certain county commissioners may grant license. The 
county commissioners of any organized county may grant license to sell 3 
intoxicating liquors to any person or persons residing in any unorganized ` 
counties or territory which is or may be attached for judicial purposes to said : 
organized county, upon such applicants complying with the law, the same as i 
if residents of such organized county; the law as to the sale of intoxicating 
liquors shall apply in every respect the same as it would if the applicant re- 
sided in such organized county. (Sess. Laws 1883, c. 81, § 1.) 
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*§ 76. Applications, ete. All applications for a license to sell intoxi- : 
cating liquors shall be made to the board of county commissioners and may be z 
granted by said board, and no license shall run for a longer period than one 
year without renewal, and not for a longer period than the first Monday of 
January next ensuing the date of its issue. (Id. § 2.) : 
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CHAPTER XXXVII. 
WEIGHTS. 


*$ 4. Legal standard for measuring wheat. Thereis hereby created a 
lawful standard for determining the grade of wheat in this territory, which 
shall be the legal half-bushel measure, and measured bushel by the same, when 
weighed, shall fix the grade of wheat in the number of pounds constituting 
the general grade of wheat as may be from time to time fixed or established by 
the board of grain inspectors of this territory as hereinafter provided, and the 
several grades of wheat fixed and established under the provisions of this act 
shall be: a legal tender in payment or in fulfilling any contract stipulating to 
ME ~ a like grade of wheat in this territory. (Sess. Laws 1883, c. 

1,§1 


*§ 5. Penalty for false measurement. Any person, association, or cor- 
poration, or any representative thereof, who shall knowingly cheat or falsely 
weigh any wheat or other agricultural product, or in the weight of the grade 
of wheat as prescribed and in force under the provisions of this act, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof before any court 
of competent jurisdiction, shall be punished by fine not less than fifty dollars 
nor more than one hundred dollars for each offense, and the costs of prosecu- 
tion, or by imprisonment in the county jail not less than thirty days nor more 
than sixty days, or both. (Zd. § 2.) 


*$ 6. Duty of the board of inspectors. Itshall be the duty of the board 
of grain inspectors of the territory to designate what shall be the means of 
filling the measure to be used, under the provisions of this act, in testing the 
grade of wheat, and to prescribe such methods as shall secure uniformity in 
determining the grades of wheat, and they shall require that all measures 
used and means of weighing employed in grading wheat to be sealed and 
stamped by them, or by the lawful sealer of weights and measures. Said 
board of grain inspectors shall fix and designate the several grades of wheat 
to bé in force each year after their annual meeting, and cause to be pub- 
lished a circular for the use of grain dealers in the territory, defining the- 
rules and regulations to be observed in the grades of wheat, and testing the 
same, and naming such methods and devices therein to be used in the manner 
of filling the halfbushel. (Jd. § 3.) 


*§ 7. District attorney to prosecute. It shall be the duty of the dis- 
trict attorney in each and every county in this territory, whenever it shall 
come to his knowledge by the affidavit of the party complaining, or otherwise, 
or any other attorney as the complaining party, that any person, association, 
or corporation has violated, in said county, any of the provisions of this act, 
to commence proceedings within ten days after receiving such affidavit or 
other information against the party so offending, in the name of the territory 
of Dakota, and all the costs of such prosecution shall be paid out of the funds 
of said territory. That if for any reason the district attorney cannot imme- 
diately attend to any case brought before him as provided for in this section, 
the complaining party may employ any other attorney to prosecute the case: 
provided, however, that the complainant bear all the expense of the prosecu- 
tion. (Id. § 4.) 


*§ 8. Fines, how disposed of. All fines recovered under this act shall 
be paid into the territorial treasury, and applied to the general fund of the 
territory. (Id. § 5.) 
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*8 9. Governor to appoint board. It is hereby made the duty of the 
governor, by and with the advice of the territorial council, to appoint three 
men 1n this territory, who are well skilled in agriculture, and who are not di- 
rectly or indirectly interested in the business of buying and selling wheat; 
and it shall be the duty of said persons so appointed to have and exercise the 
powers conferred upon said board of grain inspectors, and to carry out the 
provisions of this act as herein prescribed, for the term of two years, and 
until their successors are appointed and qualified. (7d. § 6.) 


*§ 10. Compensation of board. The board of grain inspectors shall 
each receive the sum of five dollars per day for the time actually employed in 
the discharge of said duties, and mileage of five cents per mile for the distance 
actually traveled in the discharge of said duties: provided, that no more than 
sixty days in any one year shall be allowed said commissioners for the trans- 
action of their duties under this act. (Jd. § 7.) 


*§ 11. Inspectors’ accounts. It is hereby made the duty of each mem- 
ber of said board of inspectors to render their sworn accounts for services and 
mileage to the chairman of said board of inspectors, on or before the fifteenth 
day of each month, for services performed by them during the preceding 
month, and it shall be the duty of said chairman to examine, and if found cor- 
rect to approve, said accounts, and forward the same, together with his own 
sworn accounts, to the territorial auditor, to be audited by him. (Jd. § 8.) 


*§ 12. Power of inspectors. The said board of grain inspectors shall 
have the power, at any time they deem necessary, to inspect any elevators, 
grain-houses, or warehouses, and in case of refusal of warehousemen oy 
agents of elevators to allow said inspectors to inspect their said elevators, 
grain-houses, or warehouses, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be subject to a fine not exceeding five hundred dollars, 
and ‘by imprisonment in the county jail not more than ninety days or less 
than sixty days, or both such fine and imprisonment. (Id. § 9.) 


*§ 13. Grain in elevators taxable. All elevators, warehouses, or grain- 
houses, and all machinery and fixtures therein, together with all grain in store 
and not in transit, situated upon the line or right. of way of any railroad cor- 
poration of this territory, shall be taken and deemed, for all purposes of as- 
sessment and taxation, personal property, and the same shall be assessed as 
provided by law for the assessment of personal property. (Id. § 10.) 


CHAPTER XXXIX. 
COMPENSATION OF PUBLIC OFFICERS. 


TERRITORIAL AUDITOR. 


*§ Qa. Salary. From January 1, 1881, the salary of the territorial audi- 
tor shall be one thousand dollars per annum, payable quarterly. (Sess. Laws 
1881, c. 19, § 1.) 


DISTRICT ATTORNEY. 


§ 5. The salary of each district attorney shall be ten hundred dollars per 
annum, which shall be payable quarterly from the territorial treasury; and he 
shall receive in addition thereto the following fees, to be audited and paid like 
other claims against the counties: 
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For each jury trial in cases of misdemeanor, ten dollars. 

For each jury trial in cases of felony, twenty-five dollars. 

For each judgment for costs only, five dollars. 

For all fines and forfeitures actually collected by him, ten per cent. upon 
all sums less than one hundred dollars, and five per cent. upon all sums above 
that amount. (As amended, Sess. Laws 1879, c. 18, § 1.) 


§ 6. In case of conviction, fees taxed against defendant. In all 
cases of conviction the fees contemplated in the preceding sections shall be 
taxed against the defendant, and, when collected, paid into the county treas- 
ury. (As amended, Id. § 1.) 


From what date sections 5 and 6 are repealed, see Appendix, c 14, *§§3 and 4. 


SHERIFF. 


*S 10a. Officer to indorse statement of fee. When any sheriff or other 
officer shall serve any summons, subpoena, bench warrant, venire, or other 
process in any action to which this territory or any county is a party, such 
officer shall be required to indorse upon said writ or process, or upon a paper 
attached thereto, at the time,he makes his return of service thereon, a state- 
ment of his fees for such service, the number of miles traveled, and the 
amount of his mileage, and in case he shall fail to make his return with such 
statement, and file the same with the clerk of the court from which such pro- 
cess issued before judgment shall be pronounced -in the action to which such 
process relates, he shall receive no fees for such service, and the county com- 
missioners of the county where such service is performed are hereby prohib- 
ited from allowing the same. (Sess. Laws 1883, e. 54, § 1.) 


SECRETARY OF TERRITORY. 


%8 36. Fees of secretary of territory in certain cases. The secretary 
of the territory shall be allowed to charge and receive fees for services ren- 
dered by him as follows: 

For examination of articles of incorporation and issuing certificate of cor- 
porate existence or patent upon the same, five dollars. 

For recording all papers required by law to be recorded in his office, ten 
cents per hundred words. 

For making transcripts of records or papers in his office, ten cents per hun- 
dred words. : 

For his official certificate and impression of the great seal, one dollar. 

For issuing commissions, appointing notaries public, commissioners of deeds, 
and other officers, and making the proper record of the same, two dollars each: 
provided, that no charge shall be made for commissions issued appointing the 
county commissioners of counties about to be organized. (Sess. Laws 1879, 
c. 19, § 1.) 


EXTRA COMPENSATION TO THE JUDGE OF THE FIRST JUDICIAL DISTRICT 
OF THE TERRITORY OF DAKOTA. 


*§ 87. Additional compensation. The judge of the first judicial dis- 
trict of the territory of Dakota, as said district is now organized, shall be 
entitled to and shall be paid an annual additional compensation of two thou- 
sand four hundred dollars, as hereinafter provided, commencing from the first 
day of January, A. D. 1881. (Sess. Laws 1881, c. 85, § 1.) 


*§ 38. How paid. Such additional compensation shall be paid by the or- 
ganized counties of said judicial district, upon the first days of April, July, 
October, and January of each and every year, in cash, out of the general fund 
in the treasuries of said counties, and said payments shall be made by said 
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counties upon the basis of the assessed valuation of taxable property in said 
counties, respectively. (Id. § 2.) 


*§ 39. Certain counties to pay its proportion, etc. Immediately 
upon the passage of this act, the county treasurers of the counties of Pen- 
nington and Custer shall certify to the county treasurer of the county of Law- 
rence a statement of the assessed valuation of the taxable property in each of 
said counties, respectively, as shownby the last assessment roll of said coun- 
ties, whereupon the county treasurer of the said county of Lawrence shall add 
to the same the assessed valuation of the property in said county of Lawrence, 
as shown by the last assessment roll of said county, and shall determine what 
amount of the additional compensation herein provided for shall be paid by 
each of the said counties of said district, upon the basis of the sima being di- 
vided pro rata between said counties, upon the basis which the assessed val- 
uation in said counties bears to the total amount to be paid, and shall there- 
upon certify to the county treasurer of each of the counties embraced in the 
provisions of this act, the amount of said additional compensation which is 
payable by each of said counties. (Id. § 3.) 


*§ 40. Duty of the several county treasurers. It is hereby made the 
duty of the county treasurer of each of the organized counties of said first ju- 
dicial district, annually and within thirty days after the board of equalization 
shall have acted upon the assessment roll of said counties, respectively, to cer- 
tify to the county treasurer of the county of Lawrence a statement of the as- 
sessed valuation of the property in each of [said] counties, and thereupon said 
treasurer of said Lawrence county shall make and certify to the county treas- 
urer of each organized county of said judicial district the proportion of the extra 
compensation herein provided for, payable by each of said counties, and, after 
each such apportionment, the said extra compensation shall be paid upon the 
basis of the same, commencing from the first day of January in each year 
thereafter. (Id. § 4.) ` 


*§ 41. Where treasurers fail to furnish certificate. If any of the 
treasurers of the said counties shall fail to furnish such statement of the as- 
sessed valuation as aforesaid, then the said treasurer of Lawrence county shall 
fix the amount justly payable, by any county so failing, frem the best infor- 
mation in his possession. (Id. § 5.) . j 


xS 42. Act to be in force during incumbency of present judge. This 
act shall be and continue in force so long, and only so long, as the présent 
incumbent shall remain the judge of said first judicial district. (Id. § 6.) 


CHAPTER XL. 


PUBLIC EDUCATION. 


” 


E 


ASSISTANT SUPERINTENDENT OF PUBLIC INSTRUCTION. 


*§ 158. How appointed—duties, salary, ete. The governor is author- 
ized and it is made his duty to nominate, and by and with the advice and eon- 
sent of the legislative council to appoint, a well-qualified and suitable person to 
be assistant superintendent of public instruction, who shall hold his office for 
the term of two years, under the same conditions as provided for the territorial 
superintendent, and who shall qualify in the same manner required for that 


* 


af 


s . 
pa bia æ atte tent ye. È 


y: 
Aa Moor 


* 
ang 4% 


< 
Ty 


a 


fu 


Mw Ow u 


Oe AE AAA 
ep pe ns aa a AN 


~ 
rae: 


= 


666 POLITICAL CODE, 


officer. He shall, under and in harmony with the superintendent of public 
instruction, constantly labor and faithfully assist in promoting the interests of 
public common schools. He shall more particularly devote his-time and labor 
to the interest of education in the north half of the territory, where he shall hold 
institutes, advise and assist county superintendents and other officers, endeavor 
to secure uniform and faithful administration of the law, the making of re- 
ports as required, and the responsible accounting of all officers who hold or 
handle school funds, and shall co-operate with the territorial superintendent 
in all his duties. He shall be paid a‘salary of ten hundred dollars each year, 
and be allowed two hundred dollars each year for traveling. expenses, and one 
hundred dollars each year for necessary postage, books, and stationery for his 
use, which said sums are hereby appropriated out of the territorial treasury 
for these purposes, and shall be paid to such assistant superintendent in the 
same manner and under the same conditions as hereinbefore required for 
similar payments to the superintendent of public instruction. (Sess. Daws 
1883, c. 46, § 1.) 


SCHOOL-HOUSE BONDS. 


*§ 159. School township may issue bonds. Every organized school 
township is hereby authorized and empowered to issue its bonds in the name of 
the school township corporation, and to sell and dispose of the same, and to 
apply the proceeds thereof exclusively to building and furnishing school- 
houses for the public schools of such tow nship, and to no other purpose. Said 
bonds shall be in denominations of one hundred dollars and five hundred dol- 
lars, redeemable after eight years and payable at the end of fifteen vears from 
the date of their issue, and bearing interest at a rate not exceeding seven per 
centum per annum, payable semi-annually, with coupons attached for each 
interest payment. ‘The bond and each coupon shall be signed by the clerk of 
the school township and countersigned by the director; shall be upon good 
bond paper, and shall distinctly state at the close of the bond proper that it is. 
issued for school purposes only, and upon the margin shall have printed: * Is- 
sued in accordance with the provisions of the act of the legislative assembly of 
Dakota territory, approved —, 1883;” inserting the ‘date of the approval 
of this act. (Sess. Laws 1883, c. 45, $ 1) 


Approved March 9, 1883. 


*§ 160. Sale of bonds. Such bonds shall be sold at not less than par, but 
the school township is authorized to pay an amount not exceeding two per 
centum of their face value for the purpose of meeting all the expeuses of the 
preparation and sale of the bonds, and the transmission and receipt of the 
money derived from their sale. This money may be paid from the proceeds 
of the bonds or out of any money in the school township treasury, and must 
be paid upon a warrant and the payment duly entered in the accounts. All 
money received from the sale of the bonds shall be paid to the treasurer of 
the school township, and shall be by him paid out only upon proper warrants. 
signed by the clerk and countersigned by the director, and for purchdsing 
or erecting and furnishing public school-houses for the school township. (Zd. 
§ 2.) 

*§ 161. Bond tax, The township school board shall levy each year upon 
the taxable property of the school township a sufficient tax to pay the semi-an- 
nualinterest when it becomes due, and, after seven years, a sufficient tax to pro- 
vide a sinking fund for the payment of the principal of the bonds when due. 
Tf necessary these taxes may be, for three years after the organization of the 
township for school purposes, in addition to the tax authorized to be levied 
by the board for school purposes; but after that period all school taxes in- 
cluded’shall not exceed three per cent. upon the taxable property of the town- 
ship in any one year, except taxes for final judgments against the school 
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township, for which not more than two per cent. additional may be levied in 
any one year. (Id. § 3.) 


*§ 162. Redemption of bonds. When the said bonds become redeema- 
ble, and the school township has money in the sinking fund, or other money 
which may properly be applied to that purpose, because not otherwise appro- 
priated, the township treasurer shall apply all such money to the redemption: 
of the bonds, and the order of their redemption shall be determined by the 
treasurer by lot. Notice of such redemption shall be given by the financial 
agency at which the bonds are made payable, which may be anywhere in thé 
United States, by one publication in a paper to be selected by it, and if paya- 
ble at the township and by the treasurer, notice may be given by one publi- 
cation in a newspaper of general circulation in, and published within, the 
county; and in either -case the interest shall cease at the end of two weeks. 
from the date of such publication. When redeemed, the bonds shall be can- 
celed by the treasurer and clerk, or in his absence or failure the director, who- 
shall certify the same across their face, and enter it in the clerk’s record-book. 
of proceedings, describing the bonds severally. (Id. § 4.) 


*§ 163. Treasurer’s bond. Whenever the amount of money to come 
into his hands as.proceeds from the sale of bonds shall, with all other town- 
ship school funds in his hands, surpass the amount limited by law, relating 
to treasurers of school townships, the clerk and director, or the county super- 
intendent, shall require a new or additional bond, as therein required, before 
the money shall be paid into his hands. (Id. § 5.) 


*§ 164. Special election. Before any such bonds may be issued, the ques- 
tion of issuing them shall be submitted to a vote of the qualified electors of the 
school township. Such election may be held at any time, upon notices thereof 
signed by the clerk of the school township. Said notices shall be posted in 
-not less than six of the most public places in the township not less than. 
twenty days before the day of election. They shall, besides the date, object, and 
place or poll of the election, state the precise amount of bonds proposed to be 
issued, and the number, and, as near as may be, the location of the school- 
houses proposed to be erected from the proceeds of the bonds. The election 
Shall be held as required by law for other elections in school townships. The 
ballots shall have written or printed thereon the words, “ For school-house 
bonds,” or “Against school-house bonds.” If a majority of the votes cast 
be for school-house bonds, the bonds shall then be issued in accordance with 
this act, otherwise not. The judges and clerks of election shall make, and 
immediately transmit to the county clerk, a return of the election, duly stated 
and signed by them. (fd. § 6.) 


*§ 165. Register and indorsement of bonds. Before the bonds are sold 


or disposed of they shall be presented to the county clerk. He shall carefully l 


examine the return of the election on file in his office, and shall satisfy him- 
self, by the evidence that may be furnished by the officers of the school town- 
ship, that such election and return are in accordance with the provisions of 
the notices for the election and of this law; and if satisfied that the bonds have 
been so lawfully voted, he shall, in a book kept for that purpose, preserve a 
registry of each bond, showing in separate columns and entries the name of 
the school township issuing the bond. the number of the bond, the denom- 
ination thereof, the date of issue, and other facts, and upon each bond shall 
indorse the following certificate: “I hereby certify that the within bond 
for ———- hundred dollars, of school township, county, Dakota 
territory, is issued in accordance with law, and by authority of a majority of 
the legal voters of said township, voting at an election duly held , 188—,. 
for that purpose, and is duly registered in this office.’ The blanks shall be 
filled according to the fact, and the certificate officially signed by the county 
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clerk, and attested by the seal of the county. The validity or obligation of 

any such school bond so registered and certified, shall not be questioned in 

any court or tribunal, but every such bond shall be and remain valid and 
‘binding. (Id. § 7.) 

*§ 166. When county clerk to levy town school tax. If the coupon 
of any such bond, or the bond proper, shall not be paid when due by the 
school township, and for a period of six months thereafter, the holder thereof 
may present the same to the county clerk of the proper county, with affidavit 
of some person to the fact of such non-payment after presentation, and the 
county clerk shall make a record of the fact and of the amount so due; and 
if the proper tax be not already levied by the school board of the township, 
the county clerk shall levy and extend upon the tax-lists, against all the tax- 
able property of the township, a rate sufficient to produce an amount neces- 
sary to meet the said payments, which said tax shall be collected as other 
school taxes are collected. Such tax shall not exceed two per cent.in any 


< year, and may be in addition to all other taxes authorized. From the first 

s money which comes into his hands from this tax the county treasurer shall 
r, pay the coupons, and then the bonds so defaulted, and the coupons and bonds 
e y so paid and received by the county treasurer shall be delivered to the treas- 


urer of the proper school township, and receipted for the*same as money. 
Such tax shall be levied from year to year by the county clerk, and extended 


we upon the tax-lists, and collected and used by the treasurer in redemption of _ 
: the coupons and bonds until they are fully redeemed and paid, unless they 
at are meanwhile withdrawn from such protest by the holder. (Id. § 8.) 


n *§ 167, Redemption of old bonds. Any school township may issue its 

bonds as herein provided in exchange at par both for and in redemption of 
i school-district bonds issued before its organization, and for which it becomes 
Y responsible. This exchange may be made by the school board of the town- 
ao? ship without submitting the question to a vote, if they are previously advised 
s, in writing by the attorney for the county that such school-district bonds are 
' valid and binding upon the township. Such legal opinion must be filed with 
the county clerk. Such redemption bonds must be registered and certified by 
the county clerk, who, instead of certifying that they are issued by authority 
of the voters, shall state that they are issued in accordance with law in re- 
demption of lawful school-district bonds. (Id. § 9.) 


*§ 168. Limit of amount of bonds. No school township shall issue 
such school bonds to an amount greater than fifteen hundred dollars for each 
separate school-house necessary and required for the schools of the township, 
and twenty-five hundred dollars for each two-room graded school which the 
school board is by law authorized to erect. For regular graded school-houses, 
each school township may issue bonds to the amount of five thousand dollars; 
and where two or more school townships join in erecting a graded school build- 
ing and establishing a graded school, each township of those so joining may 
issue bonds to the amount of three thousand dollars, and no more, for such 
purpose. All such propositions must be submitted specifically to a vote of 
the township, but the question of issuing bonds for the erection of two or 
more separate, ordinary school-houses, and furnishing the same, may be sub- 
mitted at the same time and voted upon as one question. The question of 
issuing bonds for graded schools may be submitted at the same or different 
elections, but must be separate, and so stated as to permit a separate vote 
upon every such proposition. (Zd. § 10.) 


*§ 169. Power of township to act for former district. Whenever by 
special act a school-district is authorized to issue bonds in any special amount, 
or in any amount not exceeding a certain sum named, and such school-district, 
so by number or description authorized, is afterwards included within a school 
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township, such school township is authorized to issue, sell, and dispose of such 
bonds to the same amount, and to use and expend the proceeds thereof; to 
erect and furnish school-houses within the former boundaries of such district. 
But the vote upon such bonds, if required by the special act, shall be as re- 
quired in this act, and the bonds shall haye the terms, the rate of interest, 
and all the conditions required by this act. (Jd. § 11.) i 


? *§ 170. Lien. Bonds issued under this act shall be a lien upon the tax- 
able property of the school township issuing them; and if other provisions of 
law fail or seriously delay the payment of interest or principal by the neglect 
or refusal of officers to perform their duty, the district court for the county 
may, upon application of the holder of such bonds or their coupons, in pay- 
ment of which default has been made, and notice to the school township, cause 
such taxes to be levied as will meet the obligations, and when collected to 
apply them to the payment of such coupons and bonds. (Id. § 12.) 


*§ 171. Actions against school township. In every action or proceed- 
ing against a school township, or in which a school township is a party in any 
manner, it shall be sufficient to serve all process, ‘orders, and notices, or other 
writs or papers, upon the director, or, if he cannot be conveniently found, upon 
either of the other officers of the school township. When the director or other 
officer is so served or notified, he must promptly inform the other officers of the 
school township, and the school board of the township shall give direction con- 
cerning the action or proceeding. (Zd. § 13.) ” 


CHAPTER XLI. 
PROTECTION OF GAME 


*§ 7. Certain practice declared unlawful. It shall be unlawful for 
any person or persons to kill and leave lying on the prairies auy part or 
parts of buffalo, elk, deer, antelope, or mountain sheep, in the territory of 
Dakota. (Sess. Laws 1881, c. 82, § 1.) 


*§ 8. Penalty. Any person or persons who shall violate any of the pro- 
visions set forth in section 1 of this act, shall be considered guilty of a mis- 
demeanor, and upon conviction thereof shall be fined the sum of not less than 
twenty-five dollars nor more than fifty dollars for each and every animal so 
killed; said fine may be collected in any court of competent jurisdiction 
within the territory. (Zd. § 2.) i 


*§ 9. Unlawful to kill quail for five years—proviso. It shall be 
unlawful for any person or persons to kill, trap, or destroy, by any manner 
whatever, any quail in the territory of Dakota for the period of five years: 
provided, that the counties of Union, Clay, and Yankton be, and the same 
are hereby, exempted from the provisions and effects of this chapter. (Sess. 
Laws 1883, c. 64, § 1.) 


*§ 10. Penalty. Any person or persons who shall violate section one of 
this act shall be deemed guilty of a misdemeanor, and upon conviction thereof 
be fined the sum of twenty-five dollars for each such quail so killed, trapped, 
or destroyed, together with costs of prosecution. (Id. § 2.) n 


*§ 11. Reward to informer. Any person who shall give information 
which shall lead tothe conviction of any person or persons guilty of violating 
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any of the provisions of this law, in any of the counties of this territory, ex- 

cepting such counties as are exempted from the operations of this law as pro- 

vided by section two, shall receive as compensation for such service one-half 

gay. sum of money- which may be collected as fine for such offense. (Id. 
) 

*§ 12. Unlawful to kill certain animals. It shall be unlawful for 
any person or persons to. kill, insnare, or trap, in any form or manner, or 
by any device whatever, or for any purpose, any buffalo, elk, deer, antelope, or 
mountain sheep between the first day of January and the first day of Septem- 
‘ber of each and every year. (Sess. Laws 1883, c. 63, § 1.) 


*S 13.- Penalty. Any person or persons who shall violate any of the pro- 
visions of section 1 of this act shall be considered guilty of a misdemeanor, 
and upon conviction thereof shall be fined for each elk so killed, or found in 
his, her, or their possession, the sum of ten dollars; and for each deer, ante- 
lope, or mountain sheep so killed or found in his, her, or their possession, the 
sum of one hundred dollars. (Id. § 2.) 


*$ 14. Unlawful to kill prairie chicken. It shall be unlawful for 
any person or persons to kill, insnare, or trap, in any form or manner, or by 
any device whatever, any prairie chicken or grouse, between the first day of 
January and the fifteenth day of August in each and every year. (Id. § 3.) 


*$ 15. Penalty. Any person or persons who shall violate any of the fore- 
going sections of this act, or any corporation, company, or employe thereof 
who shall have in his, her, or their possession any game mentioned in this act, 
as provided in the foregoing section, shall, upon conviction thereof, be fined 
the sum of two dollars for each and every prairie chicken or, grouse so found 
in his, her, or their possession, and the costs of prosecution, including attor- 
ney’s fee of five dollars. (Jd. § 4.) 


*S 16. Reward for informer. Any person or persons giving informa- 
tion of the killing, insnaring, or trapping, or having in his, her, or their pos- 
session, any prairie chicken or grouse, shall, upon conviction of any person or 
persons thereon, receive for said information, from the officer before whom 
said party or parties are tried, one-half of the fine imposed and collected. (Id. 
§ 5. 

*§ 17. Jurisdiction of justices. Justices of the peace shall have full 
jurisdiction to try all cases arising out of the violation of the game law of the 
territory of Dakota. (Id. § 6.) 

*§ 18. Duty of officers to cause arrest. It shall be the duty of every 
constable or sheriff, or their deputies, when notified that any person or per- 
sons have violated any of the provisions of this act, to cause the arrest of such 
person or persons reported as having violated said law, and to bring them 
before the nearest justice for trial. (Id. § 7.) 


*$ 19. Capturing fish, except with hook and line, prohibited. It 
shail be unlawful for any person to take, catch, kill, or destroy any fish what- 
‘soever, except by angling with hook and line, in any of the lakes or streams, 
‘or inlets or outlets of said streams, or any waters of the territory of Dakota, 
except the Missouri and Red rivers. (Sess. Laws 1883, c. 59, § 1.) 


*$ 20. Certain varieties protected during certain months. Itshallbe 
unlawful for any person to take, catch, kill, or destroy, by any device what- 
soever, any pike, pickerel, perch, bass. or muscalonge, except for the purposes of 
propagating or breeding, in any of the waters of the territory of Dakota, ex- 
‘cept the Missouri and Red rivers, between the first day of February and the 
first day of May in any year, or expose the same for sale during this period. 
(Id. § 2.) 
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*§ 21. Penalty. Any person who shall violate the provisions of this act 
shall be guilty of a misdémeanor, and upon conviction thereof shall be pun- 
‘ished by a fine not less than five nor more than twenty-five dollars for the first 
-offense, or less than ten or more than one hundred dollars, or by imprison- 
ment in the county jail not exceeding thirty days, or by both such fine and 
imprisonment, in the discretion of the court, for any subsequent offense. 
(Id. § 3.) 

*§ 22. Appointment of fish commissioner. It shall be the duty of 
the governor of Dakota territory to appoint and commission one person, who 
shall be a resident of the territory, as a commissioner of fish and fisheries on 
the part of Dakota territory. (Sess. Laws 1883, e. 60, § 1.) 


*§ 23. Duty of commissioner. It shall be the duty of such commis- 
sioner, when appointed, to receive.and place in the waters of the territory, or 
such thereof as he may think suitable therefor, any spawn or food fish that the 
United States commissioner of fish and fisheries may donate, or that may be 
donated by other parties, for the purpose of stecking such waters with food 
fishes. (Id. § 2.) 


*§ 24. Compensation of commissioner. The said commissioner shall 
receive no salary, but shall be allowed and paid, on proper vouchers approved 
by the territorial auditor, such amounts as he shall have actually paid in 
transporting any fish or spawn so donated, and his necessary traveling ex- 
penses in placing such fish or spawn in the public waters of Dakota: pro- 
vided, that such expenses shall not exceed the sum of three hundred dollars 
per year. (Id. § 3.) 

*§ 25. Appropriation, There is hereby appropriated out of the terri- 
torial treasury the sum of three hundred dollars to carry out the provisions 
of this act, or so much thereof as may be necessary. (Id. § 4.) 


*§ 26. Penalty for removing fish. Any person taking from any of the 
public waters of Dakota, except for breeding purposes, any fish or spawn 
which may have been placed therein for breeding purposes, or for the pur- 
pose of stocking such waters with food fishes, until public notice shall have 
been given by the territorial commissioner of fish and fisheries that the same 
are open to the public for food purposes, shall be guilty of a misdemeanor, 
and upon conviction thereof be fined not te exceed one hundred dollars, to- 
gether with costs of prosecution. (Id. § 5.) 


CHAPTER XLIII. 


JOINT RESOLUTION AUTHORIZING THE PRINTING OF THE BIEN- 
NIAL REPORTS OF THE TERRITORIAL AUDITOR AND TREASURER, 
AND MAKING AN APPROPRIATION TO PAY FOR THE SAME. 


*§ 5. The chief clerk of the house of representatives is hereby authorized, 
and it is made his duty, to forthwith furnish to the public printers copies of the 
biennial reports of the territorial treasurer and auditor, and direct the printing 
of four hundred copies of said reports, to be bound in one pamphlet, and that the 
public printer be required to deliver to the messengers of the council and house 
of representatives a sufficient number of said reports to furnish each member 
of the council and house of representatives ten copies, and that the remaining 
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copies be delivered in equal numbers to the territorial auditor and treasurer. 
And that, for the purpose of paying the expense of said printing, there is 
hereby appropriated out of the territorial treasury, from any funds not other- 
wise appropriated, the sum of three hundred and ten dollars, or so much 
thereof as may be necessary; and the auditor of the territory is hereby directed 
to audit and allow the amount, or so much as may be necessary, upon a duly- 
certified voucher being filed with him by said public printers. (Sess. Laws 
1883, c. 97.) 
Approved February 13, 1883. 


CHAPTER LI. 


INSANE. 


” 


*§ 1. Dakota Hospital for Insane—where located. The Dakota hos- 
pital for the insane, until otherwise provided by law, is hereby established 
on the south-east quarter of section number thirty-six, in township number 
ninety-four, north of range number fifty-six west, in the county of Yankton, 
near the city of Yankton, and shall be under the charge of a board of trus- 
SI to consist of three residents of this territory. (Sess. Laws 1879, c. 23, 

1. 

*S 2. Appointment of trustees. The governor, by and with the con- 
sent of the council, shall appoint five persons, residents of this territory, at 
least three of whom shall be residents of Yankton county, to be called and 
known as the board of trustees of the Dakota hospital for the insane, three 
of whom shall hold their office for two years, and two for four years, and un- 
til their successors are appointed and qualified, except to fill vacancies, which 
shall only extend to the end of the next session of the legislature. In case of 
any vacancy occasioned by the removal from the territory by such trustee, or 
death, resignation, or non-acceptance of the office, the governor shall imme- 
diately fill such vacancy, and unless the person so appointed shall accept the 
office within twenty days, the governor shall immediately thereafter appoint 
some other person, and each of said members of the said board, shall, before 
entering upon the duties of his office, take and subscribe the oath of office re- 
quired by law, which oath shail be filed with the governor of the territory.. 
(Id. § 2, as amended, Sess. Laws 1881, c. 83, § 1.) 


*§ 3. Oath of trustees. The trustees so appointed, before entering upon 
their duties, shall take and subscribe an oath to support, protect, and defend 
the constitution of the United States, and the act organizing the territory of 
Dakota, and to faithfully, honestly, and impartially discharge the duties of 
trustee of the Dakota hospital for the insane, which oath shall be filed with 
the secretary of the territory. (Sess. Laws 1879, c. 23, § 3.) 


*§ 4. Compensation of trustees. The trustees shall be paid at the rate 
of three dollars per day for the time necessarily incurred in the discharge of 
their official duties, and five cents per mile going and returning, necessarily 
traveled, in the discharge of said duties. Upon the presentation of the proper 
vouchers, containing an itemized statement of the sum due each trustee for 
services rendered, and for mileage, duly signed by the president of the board 
of trustees and countersigned by the secretary of said board, the territorial 
auditor shall draw his warrant upon the territorial treasurer therefor, to be 
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parn E y the territorial treasury. (Id. § 4, as amended, Sess. Laws 1881, 
C. s . i 


*§ 5. Officers of the board and duties. The trustees shall elect a 
president and secretary from their own number, whase term of office shall be 
for one year, or until said board shall elect their successors, ‘They shall make 
a record of their proceedings at all meetings in a book kept for that purpose; 
and at their annual meetings next preceding the regular sessions of the legis- 
lature, they shall make a report to the governor of the condition and wants 
of the hospital, which shall be accompanied by a full and accurate report of 
the superintendent, which shall show the annual cost per capita of the’in- 
mates and the per cent. of discharges and recoveries, and a detailed account 
of all moneys received and paid out by the steward, and shall have not less 
than five hundred copies of said reports printed. (Id. § 5, as amended, Sess. 
Laws, 1881, c. 88, § 3.) 


*§ 6. Fiscal year and annual meetings. ‘The fiscal year of the hos- 
pital shall close on the thirtieth day of November each year, and the annual 
meetings of the board of trustees shall be on the first Wednesday of Decem- 
ber thereafter at the hospital. Special meetings for the appointment or removal 
of resident officers, or for the transaction of general business, may be held in 
any convenient place, upon the written request of the president or any three 
members of the board. Threemembers of the board shall constitute a quorum 
a vi transaction of business. (Id. § 6, as amended, Sess. Laws 1881, c. 
83, § 4.) 


*§ 7. Trustees to appoint officers, adopt rules, and fix salaries. 
The board of trustees shall have the general control and management of 
the hospital; shall make all by-laws, rules, and regulations necessary for the 


government of the same, not inconsistent with the laws of the territory; ` 


they shall appoint a superintendent, who shall be a physician of acknowl- 
edged skill and ability, a graduate of a reputable regular medical college, 
and of unimpeachable moral character; one or moreassistant physicians when 
they shall deem such appointment necessary, a steward and a matron, all of 
whom shall be styled the resident officers of the hospital, and shall reside 
therein, and shall be governed by the laws and by-laws established for the 
same. Said board shall fix from time to time the compensation of the em- 
ployes of the hospital, and certify thesame to the territorial auditor. The sal- 
aries of the resident officers of the Dakota hospital for the insane shall be per 
annum as follows: Superintendent, fifteen hundred dollars; steward, twelve 
hundred dollars; matron, five hundred dollars; and assistant physician, when 
such officer is appointed, seven hundred and fifty dollars. These salaries 
shall be paid monthly, as provided in section 11 of this act. (d.§ 7, as 
amended, Sess. Laws 1881, c. 23, § 5.) 


*§ 8. May take and hold lands, ete. The board of trustees may take 
in the name of the territory and hold in trust for the hospital, any land con- 
veyed or devised, and any money or other personal property given or be- 
queathed, to be applied for any purpose connected with the institution. 
(Id. § 8.) 


-*§ 9. Shall not be party to contract. No trustee or officer of the hos- 
pital shall be either directly or indirectly interested in any contract for the 
purchase of building material, supplies, or any other article for the use of the 
institution. “Id. § 9.) 

*§ 10. Trustees not eligible to other office. No trustee shall be eligi- 
ble to the office of steward or superintendent of the hospital during the term 
for which he was appointed. (Jd. § 10.) 
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*§ 11. Authority of trustees in constructing new buildings. When- 
ever any additional building is to be erected, or extension, alterations, or re- 
pairs to be made, in connection with the hospital, the board of trustees shall 
have authority to procure all necessary plans, drawings, and specifications 
for such building, alterations, or repairs; to advertise for proposals for the 
erection and completion thereof, in such manner as may be most advan- 
tageous, and to contract with the lowest responsible bidder therefor, such 
contractor in every case to give adequate security for the faithful perform- 
ance of his contract; to appoint and discharge a building superintendent, 
who shall superintend the work and perform such other duties as they may 
require, and receive such compensation as the board shall determine, and to 
examine and certify the correctness of the estimates and accounts for work 
under the contract, and of their superintendent and employes. (Sess. Laws 
1881, c. 83, § 6.) ` 


*§ 12, Visits and examinations. One or more of the trustees shall 
visit the hospital monthly, and the president of the board, with the super- 
intendent, shall make monthly examinations of the accounts of the steward 
and certify their approval or otherwise on the same page with his monthly 
balances. (Id. § 7.) 


*8 13. Steward’s bond and duties. The steward shall execute a bond 
to the territory of Dakota for the use of the hospital in such sum as may be- 
fixed by the board, to be approved by the board, conditioned that he will 
faithfully perform the duties of his office and pay over and account for all 
moneys that shall come into his hands, which bond shall be filed with the 
secretary of this territory. Upon authority granted by the board he may 
draw from the territorial treasury, upon his order, approved by the super- 
intendent and president.of the board, and under the seal of the hospital, 
from time to time, from the appropriations made by the legislative assembly 
for that purpose, such sums as may be requisite to meet the current ex- 
penses of the hospital. Upon the presentation of such order to the terri- 
torial auditor he shall draw a warrant upon the territorial treasury for the 
amount therein specified. No part of the money drawn for current ex- 
penses shall be used in making improvements. Money appropriated for the 
purpose of building or other improvements shall in like manner be drawn 
from the territorial treasury by the steward of the hospital: provided, that 
an itemized account shall be presented and tiled with said auditor before 
auditing any account under this act. (Sess. Laws 1879, c. 23, § 11.) 


*§ 14. Duty of steward. The steward shall keep the accounts, pay 
those employed in and about the hospital, and have a personal superintend- 
ence of the farm, garden and grounds, and perform such other duties as are 
assigned him by the by-laws of said hospital or by the board of trustees. (Id. 
§ 13, as amended, Sess. Laws 1881, c. 83, § 9.) 


*§ 15. Steward shall make purchases. Under the direction of the 
superintendent the steward shall purchase all supplies, upon the best pos- 
sible terms and lowest cash value; he shall see that the grounds, buildings, 
and all other property belonging to the hospital are properly preserved and 
kept in order, and shall perform such other duties as may be required of him 
by the superintendent and board of trustees. (Id., as amended, Sess. Laws 
1881, c. 83, § 10.) 

*§ 16. Steward to keep accounts, render monthly statements, ete. 
He shall keep an accurate account, in detail, which shall always be open to 
the inspection of the superintendent and board of trustees, and these accounts 
shall be carefully balanced on or before the fifteenth day of each month 
and closed biennially on the thirtieth day of November, next preceding each 
regular session of the legislature. There shall be provided and submitted 
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for the inspection of the superintendent and board of trustees, on or before - 


the fifteenth day of each month, an original and duplicate balance sheet, 
which balance sheet shall show the balance of appropriations in the terri- 
torial treasury to be applied to the maintenance of the patients, or to the 
general use of the hospital, or from any source whatever; these balance 
sheets shall also show a detailed statement of all receipts and disbursements 
during the month, and to what appropriation each belongs, together with 
the name of each payee and the price paid; there shall be submitted with 
the balance sheet the original bills of purchase, vouchers for the same, and 
receipts for all other disbursements of whatever kind, which bills of purchase, 
vouchers, and receipts, shall have indorsed on the back of each the signa- 
tures attached thereto, with the day, month, and year of payment. After 
the original and duplicate balance sheets have been indorsed as correct by 
the superintendent. and president of the board of trustees, the steward shall, 
within five days thereafter, file the original balance sheet in the office of the 
superintendent, and the duplicate thereof, with the original bills of pur- 
chase, vouchers, and receipts pertaining thereto, he shall file in the office of 
the territorial auditor, and upon the presentation of the monthly balance 
sheet, properly signed and indorsed as correct by the president of the board of 
trustees, together with the original bills of purchase, vouchers, and receipts 
pertaining thereto, the territorial auditor shall draw his warrant upon the 
territorial treasurer for the respective amounts therein stated, from the ap- 
propriations to which they are properly chargeable. (Id. as amended, Sess. 
Laws 1881, e. 83, § 11.) 


*§ 17. Duty of superintendent of hospital for insane. The super- 
intendent of the hospital shall be a physician of skill and ability in his pro- 
. fession. He shall be the chief executive of the hospital, and shall hold his 
office during the pleasure of the board of trustees. He shall have the entire 
control of the medical, moral, and dietetic treatment of the patients, and he 
shall report any neglect of duty on the part of the steward or employes of 
the institution to the board of trustees. (Sess. Laws 1879, c. 28, § 12, as 
amended, Sess. Laws 1879, c. 24, § 2.) 


*% 18. Bond and duties of the superintendent. The superintendent 
of the hospital shall, before entering upon the duties of his office, give a bond 
to the territory of Dakota in the penal sum of twenty-five hundred dollars, 
conditioned that he will faithfully and impartially discharge the duties of 
his office according to law and the by-laws of said hospital, to be approved by 
said board, and take and subscribe an oath faithfully and diligently to dis- 
charge the duties required of him by law and the by-laws of the board of 
trustees, which bond and oath shall be filed with the treasurer of the terri- 
torv; he shall be the chief executive officer of the hospital and have entire 
control of the medicai, moral, and dietetic treatment of the patients; he 
shall exercise entire control over all subordinate officers; he shall employ all 
employes and assistants necessarily connected with the institution below the 
grade designated in the by-laws as officers; and may discharge any employe 
at will and suspend any resident officers of the hospital except steward, þe- 
ing responsible to the board for the proper exercise of that duty in regard to 
officers. (Id., as amended, Sess. Laws 1881, c. 83, § 8.) 


*8 19. Assistant physician. Theassistant physician shall bea graduate 
of a reputable regular medical college and possess such qualifications as to 
bé able to perform the ordinary duties of the superintendent, [and] during 
his neccessary absence or disability, to act of [as] such superintendent. (Sess. 
Laws 1881, c. 83, § 12.) 


*§ 20. Matron. The matron shall be a person of good moral character 
and skilled in-house-keeping, and shall not be the wife of any of the officers, 
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and under the direction of the superintendent, and not otherwise; shall have 
the general supervision of the domestic arrangements of the hospital and do 
all she can for the comfort and welfare of the patients. (Jd. § 13.) 


*§ 21. Hospital seal. The board of trustees shall provide a seal, upon 
which shall be inscribed the name of the hospital, to-wit: “The Dakota Hos- 
pital for the Insane,” with the name of the territory, with such other words 
and devices as they may deem appropriate. (Sess. Laws 1879, c. 23, § 14.) 


*S 22. Trustees to advertise for supplies quarterly. The board of 
trustees shall advertise quarterly for proposals for all supplies necessary for 
the patients and employes of the hospital, and shall award the contract to 
the lowest responsible bidder, reserving the right to reject any and all bids. 
The party to whom such contract shall be awarded shall give a bond, approved 
by the board of trustees} to the territory of Dakota, for the use of the hos- 


pital, conditioned for the faithful performance of such contract. (Id. § 15.) 


*§ 23. County commissioners of insanity—how appointed. In each 
organized county of this territory there shall be a board of commissioners, 
consisting of three persons, to be styled “commissioners of insanity,” two 
of whom shall constitute a quorum. The judge of probate shall be a mem- 
ber of said board, and its chairman. The other two members shall be ap- 
pointed by the board of county commissioners, one of whom shall be a 
respectable practicing physician, and the other a respectable practicing at- 
torney; and appointments shall be made of persons residing as near as may 
be to the county seat. Immediately on the taking effect of this act these- 
appointments shall be made as provided in this section. One of these com- 
missioners shall be appointed for one year; the other for two years. The 
appointment of successors may be made at any time within three months 
prior to the expiration of the term of the incumbent, who shall hold his ° 
office until his successor shall be appointed and qualifiy. In case of the 
temporary absence or inability to act of two of the commissioners, the judge 
of probate shall call to his aid a respectable practicing physician or lawyer, 
who, after qualifying as in other cases, may act in the same capacity. The 
record in such cases must show the fact of such absence. (Jd. § 16.) 


*§ 24. Oath of commissioners—organization and meetings. Be- 
fore entering upon the duties of their office the persons so appointed shall 
take and subscribe an oath or affirmation to support the constitution of the 
United States and the organic act of the territory of Dakota, and to faith- 
fully discharge their duties according to law as such commissioners, which 
obligation shall be filed with the clerk of said board, who shall enter a mem- 
orandum thereof on the records... On organizing they shall choose one of their 


. number clerk of said board. They shall hold their meetings for business at 


the office of the judge of probate, unless for good reasons they shall fix on 
some other place. If they deem it necessary or advisable, they may hold ses- 
sions at such regular times as they may fix. They shall also meet on notice 
from the chairman of the board. (Id. § 17.) 


*§ 25. Duties of chairman—books to be kept—notices, ete. The 
chairman of the board shall sign and giveor issue all notices, appointments, 
warrants, Subpoenas, or other process required to be given or issued by the 
commissioners, affixing thereto his official seal as judge of probate. He shall 
file and carefully preserve in his office all papers connected with any inquest 
by the commissioners, and properly belonging to his office, with all notices, 
reports, and other communications. He shall keep separate books in which 
to minute the proceedings of the board, and his entries shall be sufficiently 
full to show, with the papers filed, a complete record of their findings, or- 
ders, and transactions. The notices, reports, and communications herein 
required to be given or made, may be sent by mail, unless otherwise ex, 
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% 
pressed or implied, and the fact and date of such sending, and of their re- 
ception, must be noted on the proper record. (Zd. § 18.) 


*§ 26. Powers of commissioners—may issue subpoenas, etc. The 
said commissioners shall have cognizance of all applications for admission to 
the hospital, or for the safe keeping otherwise of insane persons within 
their respective counties, excepting in cases otherwise specially provided for. 
For the purpose of discharging the duties required of them, they shall have 
power to issue subpoenas and compel obedience thereto, to administer oaths, 
and do any act of a court necessary and proper in the premises. (Jd. § 19.) 


*§ 27, Admission to hospital—information to be filed. Application 
for admission to the hospital must be made in writing, in the nature of an 
information, verified by affidavit. Suchinformation must allege that the per- 
son on whose behalf the application is made, is believed by theinformant to be 
insane, and a fit subject for custody and treatment in the hospital; that such 
person is found in the county, and has a legal settlement therein, if such is 
known to be the fact; and if such settlement is not in the county, where it 
is, if known, or where it is believed to be, if the informant is advised on the 
subject. (Id. § 20.) 


*S 28. Same—proceedings of commissioners. On the filing of an 
information as above provided, the commissioners shall at once take steps to 
investigate the grounds of the information. For this purpose they may re- 
‘quire that the person for whom such admission is sought be brought before 
them, and that the examination be had in his or her presence, and they 
may issue their warrant therefor and provide for the suitable custody of such 
person until their investigation shall be concluded. Such warrant may be 
executed by the sheriff or any constable in the county, or if they shall be of 
opinion from such preliminary inquiries as they shall make, and in making 
which they shall take the testimony of the informant, if they deem necessary or 
desirable, and of other witnesses, if offered, that such course would probably 
be injurious to such person, or attended with no advantages, they may dis- 
pense with such presence. In their examination they shall hear testimony 
for and against such application, if any is offered. Any citizen of the county, 
or any relative of the person alleged to be insane, may appear and resist the 
application, and the parties may appear by counsel if they elect. The com- 
missioners, whether they decide to dispense with the presence before them of 
such person or not, shall appoint some regular practicing physician of the 
county to visit or see such person and make a personal examination touching 
‘the truth of the allegation in the information, and touching the actual condition 
of such person, and forthwith report to them thereon. Such physician may or 
may not be of their own number, and the physician so appointed and acting 
shall certify under his own hand that he has, in pursuance of his appointment, 
made a careful personal examination as required, and that on such examina- 
tion he finds the person in question insane, if such be the fact; and if other- 
wise, not insane; and in connection with his examination the said physician 
shall endeavor to obtain from the relative of the person in question, or from 
others who know the facts, correct answers, so far as may be, to the inter- 
rogatories hereinafter required to be propounded in such cases, which inter- 
rogations and answers shall be attached to his certificate. (Jd. § 21.) 


*§ 29. Same—how patient to be sent to hospital. On the return 
of the physician’s certificate the commissioners shall, as soon as practicable, 
conclude their investigations, and having done so, they shall find whether 

the person alleged to be insane is insane; whether, if insane, a fit subject for 
’ Zreatment and custody in the hospital; whether the legal settlement of such 
person is in their county, and if notin their county, where it is, if ascertained. 
If they find such person is not insane, they shall order his or her discharge, 
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? 
if in custody. If they find such person insane, and a fit subject for treatment. 
and custody in the hospital, they shall forthwith issue their warrant and a 
duplicate thereof, stating such finding, with the settlement of the person, if. 
found; and if not found, their information, if any, in regard thereto, author- 
izing the superintendent of the hospital to receive and keep such person as a 
patient therein. Such warrant and duplicate, with the finding and certif- 
cate of the physician, shall be delivered to the sheriff of the county, whoshall 
execute the same by conveying such person to the hospital, and delivering 
him or her, with such duplicate and physician’s certificate and finding, to the 
superintendent thereof. The superintendent, over his official signature, shall 
acknowledge such delivery on the original warrant, which the sheriff shall 
return to the clerk of the commissioners with his cost and expenses indorsed 


~~ thereon. If neither the sheriff nor his deputy is at hand, or if both are other- 


wise engaged, the commissioners may appoint some other suitable person to 
execute the warrant in his stead, who shall take and subscribe an oath or 
atiirmation faithfully to discharge his duty, and shall be entitled to the same 
fees as the sheriff. The sheriff or any other person so appointed may take 
to his aid such assistance as he may need to execute such warrant; but no 
female person shall thus be taken to the hospital without the attendance of 
some Other female, orsome relative of such person. The superintendent in 
his acknowledgment of delivery must state whether there was any such per- 
son in attendance, and give the name or names, if any. It is, however, 
hereby provided thatif any relative or intimate friend of the patient, whois 
a suitable person, shall so request, lie shall have the privilege of taking and 
executing such warrant, in preference to the sheriff or any other person, and 
without taking such oath or affirmation, and for so doing he shall be entitled 
to his necessary expenses, but no fees. (7d. § 22.) ` 


*§ 30. -Care of patients to be impartial, except in certain cases. All 
patients in the hospital shall be regarded as standing on an equal footing; 
and the several patients, according to their different conditions of mind and 
body and their respective needs, shall be provided for and treated with equal 
care: provided, that if the relatives or immediate friends of any patient 
shall. desire it and pay the expenses thereof, such patient may have special 
care and may be provided with a special attendant, as may be agreed upon 
with the superintendent. In such cases the charges for such special care 
and attendance shall be paid quarterly in advance. (Id. § 23.) 


*S 31. Relatives of patients may pay expenses. The relatives or 
friends of any patient in the hospital shall have the privilege of paying any 
portion or all of the expenses of such patient therein, and the superintend- 
ent shall cause the account of such patient to be credited with any sums so 
paid. (Id. § 24.) 

*§ 32. Disposition of insane person when accommodations of hos- 
pital are insufficient. Ifin the case of any persons found to be insane and 
fit subjects for custody and treatment in the hospital as above provided, it 
shall be shown to the satisfaction of the commissioners that they cannot at. 
once be admitted therein, and they cannot with safety be allowed to go at 
liberty, the commissioners shall require that such patient shall be suitably 
provided for otherwise, until such admission can be had, or until the oc- 
casion therefor no longer exists. Such patients may be cared for either as 
public or private patients. Those shall be treated as private patients whose 
relatives or friends will obligate themselves to take care of and provide for 
them without public charge. In the case of any one treated as a private pa- 
tient, the commissioners shall appoint some suitable person a special custo- 
dian, who shall have authority and whose duty it shall be, in all suitable 
ways, to restrain, protect and care for such patient in such manner as to 
best secure his or her safety and comfort, and in such manner as to hest 
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protect the persons and property of others. In the case of public patients 
the commissioners shail require that they be in like manner restrained, pro- 
tected, and cared for by the commissioners of the county, or overseers of 
the poor, at the expense of the county, and they may accordingly issue 
their warrants to such commissioners of the county, or overseers of the 
poor, who shall forthwith comply with the same. If there is no poor-house 
tor the reception of such patients, or if no more suitable place can be found, 
they may be confined in the county jail in the charge of the sheriff. Or, 
said commissioners,in their discretion, may require that such patients be 
taken to the asylum of any state that may be designated by the governor, 
who is hereby authorized and empowered to make the best terms he can 
with the authorities of any asylum in any state for the admission of such 
patient or patients. (Id. § 25.) 


*§ 33. Insane persons may be cared for by county. On applica- 
tion to the commissioners on behalf of persons alleged to be insane, and whose 
admission to the hospital is not sought, made substantially in the manner 
above prescribed, and asking that provisions be made for their care as insane, 
either public or private, within the county, and on proof of their insanity and 


need of care as above pointed out, the commissioners may provide for their ` 


care, protection, and restraint, as in the case of other applications. (Id.§ 26.) 


*§ 34. Commissioners shall provide for insane persons suffering for 
proper care. On information laid before the commissioners of any county 
that a certain insane person in the county is suffering for want of proper 
care, they shall forthwith inquire into the matter, and if they find the infor- 
mation well founded, they shall make all needful provision for the care of 
such person as provided in other cases. (Jd. § 27.) 


*§ 35. Insane not to be restrained of liberty except by proper au- 
thority. No person supposed to be insane shall be restrained of his or her 
liberty by any other person otherwise than in pursuance of authority obtained 
as herein required, excepting to such extent and such brief period as may be 


necessary for the safety of persons and property, until such authority ean be 
obtained. (Id. § 28.) 


*§ 36. Penalty for cruelty to insane. Any person having care of an 
insane person and restraining such person, either with or without authority, 
who shall treat such person with wanton severity, harshness, or cruelty, or: 
shall in any way abuse such person, shall be guilty of a misdemeanor, besides 
being liable to an action for damages. (Jd. § 29.) 


*§ 37. Insane whohave been under county care may be transferred. 
Insane persons who shall have been under care, either as public or private 
patients, outside of the hospital, by authority of the commissioners of any 
county, may, on application to that'effect, be transferred to the hospital, 
whenever they can be admitted thereto, on the warrant of such commission- 
ers. Such admission may be had without another inquest at any time within 
six months after the inquest’ already had, unless the commissioners shall 
deem further inquest advisable. (Id. § 30.) 


*§ 38. Questions to be answered on application for admission to 
hospital. In each case of application for admission to the hospital, correct 
answers to the following interrogations, so far as they can be obtained, shall 
accompany the physician’s certificate; and if, on further examination, after 
the answersare stated, any of them are found to be erroneous, the commis- 
sioners shall cause them to be corrected: 


1. What is the patient’s name? ‘Married or single? If any children, 
how many? Age of youngest child, and age of patient? 
2. Where was the patient born? 
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3. Where is his or her place of residence? 

4. What has been the patient’s occupation? - 

5. Is this the first attack? If not, when did others occur, and what was 
their duration ? 

6. When was [were] the first symptoms of this attack manifested, and 
in what way? 

7. Does the disease appear to be increasing, decreasing, or stationary ? 

8. Is the disease variable, and are there rationalintervals? If so, do they 
occur at regular periods? 

9. On what subject or in what way is derangement now manifested? 
State fully. - 

10. Has the patient shown any disposition to injure others ? 

11. Has suicide ever been attempted? If so, in what way? Is the pro- 
pensity now active? 

12. Is there a disposition to filthy habits, destruction of clothing, break- 
ing glass, etc. ? 

13. What relatives, including grandparents and cousins have been in- ° 
sane? 

14. Did the patient manifest any peculiarities of temper, habits, disposi- 
tion, or pursuits before the accession of the disease? Any predominant pas- 
sion, religions impressions, etc. ? 

15. Has the patient been subject to any bodily disease, epilepsy, sup- 
pressed eruptions, discharges of sores, or ever had an injury of the head ? 

16. Was the patient ever addicted to intemperance in any form? 

17. Has restraint or confinement been employed? If so, what kind and 
how long? 

18. What is supposed to be the cause of the disease? 

19. What treatment has been pursued for the relief of the patient? Men- 
tion particulars and the effect. 
1s 31) any other matter supposed to have any bearing on the case. 

Id. § 31. 


*§ 39. Preference to be given in receiving patients. If at any time 
it may become necessary, for want of room or other cause, to discriminate 
in the general reception of patients into the hospital,.a selection shall be 
made as follows: ; í Í 

1. Recent cases, ¢. e., cases of less than one year’s duration. 

2. Chronic cases, 7. e., when the disease is of more than one year’s dura- 
tion, presenting the most favorable prospects for recovery, shall be next pre- 
ferred. 

3. Those for whom application has been longest on file, other things be- 
ing equal, shall be next preferred. 

4, When cases are equally meritorious in all other respects, the indigent 
are to be preferred. (Id. § 32.) 


*§ 40. Proceedings to release patient alleged to be not insane. On 
a statement in writing, verified by affidavit, addressed to the judge of pro- 
bate of the county in which the hospital is situated, or of the county in 
which any certain person confined in the hospital has his or her legal set- 
tlement, alleging that such person is not insane, and is unjustly deprived of 
his or her liberty, such judge shall appoint a commission of not more than 
three persons, in his discretion, to inquire into the merits of the case, one 
of whom shall be a physician; and if two or more are appointed, another 
Shall be an attorney. Without first summoning the party to meet them, 
they shall proceed to the hospital, and have a personal interview with such 
person, so managed as to prevent him or her, if possible, from suspecting its 
object; and they shall make any inquiries and examinations they may deem 
necessary and proper of the officers and records of the hospital, touching the 
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merits of the case. If they shall deem it prudent and advisable they may 
disclose to the party the object of their visit, and in the presence of such 
party make further investigation of the matter. They shall forthwith re- 
port to the judge of probate making the appointment, the result of their 
examinations and inquiries. -Such report shall be accompanied by a state- 
ment of the case and signed by the superintendent. If on such report and 
statement, and the hearing of the testimony, if any is offered. the judge of 
probate shall find the person not insane, he shall order his or her discharge. 
If on the contrary, he shall so state, and authorize his or her continued de- 
tention. The finding and order of the judge of probate, with the report and 
other papers, shall be filed in his office and entered on his records, and 
shall forthwith notify the superintendent of his finding and order, and the 
superintendent shall carry out the order. The commissioners appointed as 
provided in this section shall be entitled to their necessary expenses and a 
reasonable compensation, to be allowed by said judge of probate and paid by 
the territory out of any funds not otherwise appropriated: provided, that 
the applicant shall pay the same if the judge shall find that the application 
was made without probable grounds, and shall so order. (Id. § 33.) 


*§°41. Same-—such proceeding not to be repeated oftener than 
once in six months. The commission so provided for shall not be repeated 
oftener than once in six months, in regard to the same party, nor shall such 
commission be appointed in case of any patient within six months of the time 
of his or her admission. (Id. § 34.) 


*$ 42. Insane person entitled to habeas corpus. All persons con- 
fined as insane shall be entitled to the benefit of the writ of habeas corpus, 
and the question of insanity shall be decided at the hearing, and if the judge 
or court shall decide that the person is insane, such decision shall be no bar 
to the issuing of the writ the second time, whenever it shall be alleged that 
such person has been restored to reason. (Id. § 35.) 


*§ 43. Proceedings where patient escapes from hospital. If any 
patient shall escape from the hospital the superintendent shall cause immediate 
search to be made for such patient, and if the patient cannot be found, he 
shall cause notice of such escape to be forthwith given to the commissioners 
of insanity of the county where the patient belongs; and if such patient is 
found in the county, the commissioners shall cause him or her to be returned, 
and shall issue their warrant therefor as in other cases, unless the patient 
shall be discharged, or.unless for good reasons they shall provide for his or 
s3 care otherwise, of which they shall notify the superintendent. (Id. 

36.) 

*§ 44. Discharge of patient when cured, or when incurable. Any 
patient who is cured shall be immediately discharged by the superintendent. 
Upon such discharge the superintendent shall furnish the patient, unless 
otherwise supplied, with suitable clothing, and a sum of money not exceed- 
ing twenty dollars, which shall be charged with the other expenses, in the 
hospital, of such patient. Therelatives of any patient not susceptible of cure 
by medical treatment in the hospital, and not dangerous to be at large, shall 
have the right to take charge of and remove such patient on consent of the 
board of trustees: provided, that in the interim of the meetings of the board 
the consent of two of the trustees shall be sufficient. (Id. § 37.) 


*8 45. Discharge of patient before cure. On application of the rel- 
atives or immediate friends of any patient in the hospital who is not cured, 
and who cannot be safely allowed to go at liberty, the commissioners of in- 
sanity of the county where such patient belongs, on making provision for 
the care’of such patient within the county as in other cases, may authorize 
his or her discharge therefrom: provided, that no patient who may be under 
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charge or conviction of homicide shall be discharged without the order of the- 
board of trustees. (Id. § 38.) i 


*§ 46. Discharge of patients without application. When patients 
are discharged from the hospital by the authorities thereof, without applica- 
tion therefor, notice of the order of discharge shall at once be sent to the 
commissioners of insanity of the county where they belong, and the com- 
missioners shall forthwith cause them toe removed, and shall at once pro- 
vide for their care in the county, as in other cases, unless such patients are 
discharged as cured. (Ld. § 39.) 


*§ 47. Liability of estates of insane persons for their support, ete. 
The provisions herein made for the support of the insane at public charge 
shall not be construed to release the estates of such persons, nor their rela- 
tives, from liability for their support, and the commissioners of the several 
counties are authorized and empowered to collect from the property of such 
patients, or from any person or persons legally bound for their support, any 
sums paid by the county in their behalf as herein provided, and the certifi- 
cate from the superintendent, and the notice from the auditor of the terri- 
tory stating the sums charged in such cases, shall be presumptive evidence 
of the correctness of the sum so stated. If the board of county commission- 
ers, in the case of any insane person who has been supported at the expense 
of the county, shall deem it a hardship to compel the relatives of such per- 
son to bear the burden of his or her support, they may relieve the relatives 
from any part or all of such burden, as may seem to them reasonable and 
just. (Id. § 40.) 


*§ 48. Salary and fees—how and by whom paid. The commis- 
sioners of insanity shall be allowed at the rate of two dollars per day each 
for all the time actually employed in the duties of their otfice. The judge of 
probate, in addition to what he is entitled to as commissioner of insanity, 
shall be allowed one-half as much more for making the required record en-- 
tries in all cases of inquest, and of meetings of the board for any purpose, 
and for the filing of any papers required to be filed. He shall also be allowed 
twenty-five cents for such notice or process, given or issued under seal, as 
herein required. The examining physician shall be entitled to five dollars for 
each case examined, and mileage at the rate of ten cents per mile each way. 
The sheriff shall be allowed for his personal service in conveying a patient to 
the hospital and returning therefrom, at the rate of three dollars per day for 
the time necessary and actually employed, and mileage the same as allowed 
in other cases, and for other service the same fees as for like services in other 
cases. Witnesses shall be efititled to the same fees as witnesses in the dis- 
trict court. The compensation and expenses provided for above shall be al- 
lowed and paid out of the county treasury in the usual manner, except those 
of sheriff, which shall be paid out of the territorial treasury in the usual 
manner. Whenever the commissioners of insanity issue their warrant for 
the admission of a person to the hospital, and funds to pay the expenses 
thereof are needed in advance, they shall estimate the probable expense of 
conveying such person to the hospital, including necessary assistance, in- 
cluding the compensation allowed the sheriff, and on such estimate, certified 
by the clerk of the commissioners of insanity, the auditor of the territory 
shall audit the account and shall issue his order on the treasury of the terri- 
tory in favor of the sheriff or other person intrusted with the execution of 
such warrant. The sheriff or other person executing such warrant shall ac- 
company said statement with a statement of the expenses incurred, and the 
excess or deficiency may by said auditor be deducted from or added to his 
compensation, as the case may be. If the funds are not so advanced, such 
expenses shall be certified and paid in the manner above prescribed on the 
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admission of such person, or persons into the hospital. When the commis- 
sioners of insanity order the return of a patient, compensation and expenses 
shall in like manner be allowed and paid out of the territorial treasury. 
(Id. § 41.) 


*§ 49. Penalty when officer or person neglects duty. Any officer 
required as herein to perform an act, and any person accepting an appointment 
under the provisions of this act, and willfully refusing or neglecting to per- 
form his duty, as herein prescribed, shall be guilty of a misdemeanor, besides 
being liable to an action for damages. (Id. § 42.) 


*§ 50. Superintendent of hospital not responsible for reception of 
patient, when. The warrant of the commissioners of insanity authorizing 
the admission of any person to the hospital as a patient, accompanied by & 
physician’s certificate, as herein provided, shall operate to shield the superin- 
tendent and other officers of the hospital against all liability to prosecution. 
of any kind, on account of the reception and detention of such persons in the 


hospital: provided, such detention shall be otherwise in accordance with the- 


laws and by-laws regulating its management. (Id. § 43.) 


*§ 51. Hospital seal to be affixed. The superintendent shall afix the 
seal of the hospital to any notice, order of discharge, report, or other paper 
required to be given or issued by him. (Id. § 44.) 


*§ 52. Terms “insane” and “idiot” defined. The term. “insane,” 
as used in this act, includes any species of insanity or mental derangement.. 
The term “idiot” is restricted to persons supposed to be naturally without 
mind. No idiot shall be admitted into the hospital for insane. (Id. § 45.) 


*8 53. Trustees to furnish blanks. The trustees of the hospital shall 
provide for furnishing the commissioners of insanity of the counties entitled. 
to send patients to the hospital with such blanks for warrants, certificates, 
etc., as will enable them with regularity and facility to comply with the pro- 
visions of the law, and also with copies of the by-laws of the hospital when 
printed. (Id. § 46.) 


*§ 54. Penalty for using certain lands as burying ground. It shall 
be unlawful for any person or persons to use any portion of section thirty- 
six, township ninety-four, range fifty-six, as a burying ground, or to bury 
any dead body thereon, and any person or persons violating or causing any 
other person to violate the provisions of this section shall be guilty of a mis- 
demeanor. (Id. § 47.) 


*§ 55. Expenditures beyond appropriation forbidden. Nothing in 
this act shall be construed to authorize the board of trustees to expend 
(ia. a this bill unless an appropriation shall have been made therefor. 
Id. § 48.) 


*§ 56. Dakota hospital for insane. There [be and hereby] is appro- 
priated out of the funds provided for in this act, by the negotiation of the 


bonds herein mentioned, the sum of forty thousand dollars, for the purpose ' 


of erecting a hospital for the insane. (Sess. Laws 1881, c. 22, § 1.) 


*§ 57. Bonds—denomination—where payable, and interest. To 
provide such fund, bonds of this territory shail be issued to the amount of 
forty thousand ¢dollars, in denomination of five hundred dollars, bearing 
date the first day of May, 1881, with interest payable semi-annually at some 
place in New York city, to be specified in said bonds, on the first day of July 
and January each year, at the rate of six per cent. per annum, running 
twenty years, and payable, at the option of the territory, at any time after 
five years from the date of the same. (Id. § 2.) > 
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*§ 58. By whom executed and negotiated. Such bonds shall be exe- 
cuted for the territory, and under the seal thereof, by the governor and 
treasurer; shall be attested by the secretary, and shall be negotiated by the 
treasurer of the territory. (Id. § 3.) 


*§ 59. Manner of selling bonds. It shall be the duty of the treasurer 
to receive sealed proposals for the purchase of said bonds, after giving notice 
for thirty days in two newspapers of general circulation, one of which shall 
be published in the territory, and the other in the city of New York, and 
said bonds shall be sold to the highest bidder for cash. (Id. § 4.) 


*§ 60. Provisions for payment of interest and principal. For the 
purpose of the prompt payment of principal and interest of the bonds herein 
provided, there shall be levied by the territorial board of equalization, at the 
time the other taxes are levied, and collected in the same manner as other 
territorial taxes are collected, such sums as shall be sufficient to pay such 
interest and the exchange thereon; and after.ten years from the first day of 
May, 1881, in addition thereto, a sinking-fund tax shall be annually levied, 
sufficient to retire and pay said bonds at their maturity. And it shall be the 
duty of the territorial treasurer to pay promptly on the first days of July 
and January of each year such interest as shall then be due, and to purchase 
said bonds at their market value, and retire and cancel the same with the 
sinking-fund tax as fast as thessame shall be received. And no tax or fund 
provided for the payment of such bonds, either principal or interest, shall at 
any time be used for any other purpose. (ld. § 5.) 


*§ 61. Provisions for prompt payment of interest. If for any reason 
the territorial treasurer shall not have in his hands sufficient of the funds, 
herein provided, to pay either principal or interest upon such bonds when 
due, he shall pay such interest or principal out of any other unappropriated 
fund belonging to the territory. And there is hereby appropriated and set 
apart out of the general funds belonging to the territory, a sum sufficient to 
pay such interest on said bonds as may become due before the funds and tax 
herein provided can be made available, and it shall be the duty of said treas- 
urer to pay said interest promptly at the time it falls due, out of said funds. 
{Id. § 6.) 

*§ 62. Replacing funds. All moneys belonging to the general territo- 
rial fund, applied by said treasurer in payment of either principal or interest 
of said a shall be replaced from the special tax levied to pay the same. 
(Id. § 7. 


*§ 63. Liability upon division of territory. That part of the terri- 
tory of Dakota in which said hospital for the insane is situated, shall, on the 
division of the territory, assume all debts incurred and then existing on 
account of the construction of said hospital. (Jd. § 15.) 


*§ 64. Construction of west wing to Dakota hospital. There [be and 
hereby | is appropriated out of the funds provided for in this act, by the negoti- 
ation of the bonds herein mentioned, the sum of twenty-five thousand dollars 
for the purpose of erecting a wing on the west side of the center building 
of the Dakota hospital for the insane, which shall be of the same size and 
general dimensions of the wing now built on the east side of said center 
building; and the sum of eight thousand dollars to complete and furnish the 
center building of said hospital; and the sum of fifteen thousand dollars to 
purchase and place in said hospital buildings steam-heating apparatus, and 
the necessary fixtures and machinery in kitchen and laundry; and thesum 
of six thousand dollars for building a boiler, engine, and steam-pump 
house; and the sum of ten thousand dollars for building a kitchen, laundry, 
chapel, library, and shops; and the sum of two thousand and five hundred 
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dollars for purchasing steam-engine, steam-pumps, and necessary fittings and 
attachments for the same; and the sum of one thousand. one hundred and 
fifty dollars for performing the necessary labor of steam-fitting and 
plumbing; and the sum of four thousand and five hundred dollars for pur- 
chasing a gas-machine and gas-burners and fixtures and for properly con- 
structing and placing the same in said hospital buildings; and the sum of 
four thousand dollars for building a barn upon the hospital farm; and the 
sum of one thousand and three hundred dollars for sinking and tubing an 
artesian well, and for conveying the water from it into and through said 
hospital buildings. (Sp. Laws 1883, c. 6, § 1.) 


*8 65. Bonds to be issued. To provide such funds, bonds of this ter- 
ritory shall be issued to the amount of seventy-seven thousand and five 
hundred dollars, in denominations of five hundred dollars, bearing date the 
first day of May, 1883, with interest payable semi-annually at some place in 
New York city, to be specified in said bonds, on the first day of July and 
January of each year, at the rate of five per cent. per annum, running twenty 
years, and payable at the option of the territory at any time atter five years 
from the date of the same. (Jd. § 2.) 


*§ 66. Bonds—how executed. Such bonds shall be executed for the 
territory, and under the seal thereof, by the governor and treasurer; and shall 
be attested by the secretary, and shall be negotiated by the treasurer of the 
territory. (Id. § 3.) r 

*§ 67. Proposals for bonds. It shall be the duty of the treasurer to 
recéive sealed proposals for the purchase of said bonds, after giving notice 
for thirty days in two newspapers of general circulation, ong of which shall 
be published in the territory and the other in the city of New York, and said 
bonds shall be sold to the highest bidder for cash. (Jd. § 4.) 


*§ 68. Tax for payment of bonds. For the purpose of the prompt 
payment of principal and interest of the bonds herein provided, there shall 
be levied by. theterritorial board of equalization, at the time the other taxes 
are levied, and collected in the same manner as other territorial taxes are 
collected, such sums as shall be sufficient to pay such interest and the exchange 
thereon; and after ten years from the first day of May, 1883, in addition 
thereto a sinking fund tax shall be annually levied, sufficient to retire and 
pay said bonds at their maturity. And it shall be the duty of the territorial 
treasurer to pay promptly on the first days of July and January of each year, 
such interest as shall then be due, and to purchase said bonds at not more 
than their par value, and retire and cancel the same with the sinking fund 
tax as fast as the same shall be received. And no tax or fund provided for 
the payment of such bonds, either principal or interest, shall at any time be 
used for any other purpose. (Jd. § 5.) 


*§ 69. Payment of interest. If for any reason the territorial treasurer 
shall not have in his hands sufficient of the funds herein provided to pay 
either principal or interest upon such bonds when due, he shall pay such 
interest or principal out of any other unappropriated fund belonging to the 
territory, and there is hereby appropriated and set apart out of the general 
fund belonging to the territory a sum sufficient to pay such interest on said 
bonds as may become due before the funds and tax herein provided can be 
available, and jt shall be the duty of said treasurer to pay said interest 
promptly at the time it falls due, out of said funds. (Id. § 6.) 


*§ 70. Replacing funds. All moneys belonging to the general terri- 
torial fund, applied by said treasurer in payment of either principal or inter- 
est of said bonds, shall be replaced from the special tax levied to pay the 
same. (Id. § 7.) 
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*§ 71. In case of division of territory. That part of the territory of 
Dakota in which said hospital for the insane is located, shall, on the division 
of the territory, assume all debts incurred and then existing on account of 
the construction of said hospital buildings. (Jd. § 15.) 


*§ 72. Jamestown hospital. There [be and hereby] is appropriated out 
of the funds provided for in this act, by the negotiation of the bonds herein 
mentioned, the sum of fifty thousand dollars, for the purpose of erecting a 
hospital for the insane at or near the city of Jamestown, Dakota. (Sp. Laws 
1883, c. 7, § 1.) 

*$ 73. Bonds to be issued. To provide such fund, bonds of this ter-’ 
ritory shall be issued to the amount of fifty thousand dollars, in denomina- 
tion of five hundred dollars, bearing date May 1, 1884, with interest payable 
semi-annually at some place in New York city, to be specified in said bonds, 
on the first day of July and January of each year, at the rate of six per cent. 
per annum, running twenty years, and payable at the option of the territory 
at any time after ten years from the date of the same. (Id. § 2.) 


*§ 74. Bonds—how executed. Such bonds shall be executed for the ter- 
ritory, and under the seal thereof, by the governor and treasurer, [and] shall 
be attested by the secretary, and shall be negotiated by the treasurer of the 
territory. (Id. § 3.) 


*$ 75. Proposals to be received. It shall be the duty of [the] treas- 
urer to receive sealed proposals for the purchase of said bonds, after giving 
notice for thirty days in two newspapers of general circulation, one of which 
shall be published in the territory and the other in the city of New York, 
and said bonds ghall be sold to the highest bidder for cash. (Id. § 4.) 


*§ 76. Bond tax. For the purpose of prompt payment of principal and 
interest of the bonds herein provided there shall be levied by the territorial 
board of equalization, at the time the other taxes are levied and collected, in 
the same manner as other territorial taxes are collected, such sums as are 
sutiicient to pay such interest and the exchange thereon; ang after nine years 
from the first day of May, 1884, in addition thereto, a sinking-fund tax shall 
be annually levied, sufficient to retire and pay said bonds at their maturity; 
and it shall be the duty of the territorial treasurer to pay promptly-on the 
first days of July and January of each year such interest as shall then be due, 
and purchase said bonds at their par value, and retire aud cancel the same 
with the sinking-fund tax as fast as the same shall be received; and, no tax 
or fund provided for the payment of such bonds, either principal or interest, 
shall at any time be used for any other purpose. (Id. § 5.) 


*§ 77. Interest to be paid out of other fund. If for any reason the 
territorial treasurer shall not have in his hands sufficient of the funds, 
herein provided, to pay either principal or interest upon such bonds when 
due, he shall pay such principal and interest out of any other unappropriated 
fund belonging to the territory; and there is hereby appropriated and set 
apart out of the general funds belonging to the territory, a sum sufficient to 
pay such interest on said bonds as may be due before the funds and tax 
herein provided can be made available, and it shall be the duty of the said 
treasurer to pay said interest promptly at the time it falls due out of said 
funds. (Id. § 6.) 


*S 78. Replacing funds. All moneys belonging to the general terri- 
tor ial fund, applied by said treasurer in payment of either principal or in- 
terest of said bonds, shall be replaced from the special tax levied to pay the 
same. (Id. § 7.) 


*§ 79. Debt in case of division. That part of the territory of Dakota 
in which said hospital for the insane is situated, shall, on the division of the 
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territory, assume all debts incurred and then existing on account of the 
construction of said hospital. (Id. § 15.) 


*§ 80. Patients from north Dakota to be sent to Jamestown. As 
soon as said north Dakota hospital for the insane shall be ready for the re- 
ception and care of patients, the board of commissioners of insanity con- 
stituted under chapter twenty-three of the laws of eighteen hundred and 
seventy-nine, in each organized county lying north of the forty-sixth par- 
_ allel of latitude, and in each such county of which the greater portion shall 
be north of said parallel, shall transact all business arising under said 
chapter twenty-three, with the trustees and officers of the said north Dakota 
hospital, instead of the Dakota hospital, for the insane at Yankton; and all 
counties thus lying north of said line are hereby constituted the district be- 
longing to said north Dakota hospital for all purposes contemplated in said 
- chapter twenty-three, and the other counties in the territory are constituted 
the district belonging to the Dakota hospital, for such purposes; and all pa- 
tients belonging to said northern district under treatment at the Dakota 
hospital for the insane at the time said north Dakota hospital shall be ready 
for patients as aforesaid, shall be transferred to said north Dakota hospital 
at the expense of the last-named institution. (Id. § 17.) 


*§ 81. Certain laws applicable. All laws heretofore enacted for the 
government of the Dakota hospital for the insane shall apply to and govern 
the north Dakota hospital aforesaid, so far as applicable to the same; and all 
by-laws heretofore adopted by the board of trustees of said Dakota hospital 
to govern the same, shall apply to and govern the said north Dakota hospital 
until they shall be modified or repealed by the action of the board of trustees 
thereof. (Id. § 18.) 


CHAPTER LII. 
REGISTRATION OF VOTERS. 


*8 1. Board of registry—-when to meet. The persons authorized by 
law or appointed pursuant to any town or city ordinance to act as judges or 
inspectors in any town, city, or ward, or other election precinct in this ter-. 
ritory, shall constitute a board of registry for their respective towns, cities, 
wards, or precincts, and shall meet on Tuesday, two weeks preceding any 
general election, at nine o’clock A. M., and proceed to make a list as hereinafter 
prescribed, of all persons, qualified and entitled to vote at the ensuing elec- 
tion, in the election precinct of which they are judges or inspectors, which 
list when completed, shall constitute and be known as the register of elec- 
tors of said election precinct. (Sess. Laws 1881, c. 122, § 1.) 


*8 2. Registry lists—what to contain. Said registers shall each con- 
tain a list of the persons so qualified and entitled to vote in said election pre- 
cinct, alphabetically arranged, according to their respective surnames, so as 
to show, in one column, the name at full length, and in another column in 
cities and towns the residence, by the number of the dwelling, if there bea 
number, and the name of the street or other location of the dwelling place of 
each elector. It shall be the duty of said board to enter in said lists the 
names of all persons residing in their election precinct, whose names appear 
on the poll list kept in said precinct at the last preceding election, in cities 
and towns, the number of the dwelling and name of the street or other loca- 
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tion, if the same shall be known to or can be ascertained by such board; ‘and 
for this purpose, said board are authorized to take from the office in which 
they are filed, the poll lists made and filed by the judges or inspectors of such 
precinct, at the election held next prior to the making of such register. In 
making such register, the board shall enter thereon, in addition to the names 
on the poll list, the names of all other persons who are well known to them 
to be electors in said precinct, or shall be proved to be electors by the oath of 
the person applying to be registered, or by the oath of some elector, whose 
name has been already placed upon the poll list; and the names of all per- 
sons on the poll list who have died or removed from the precinct, shall be 
omitted from the register. The said board shall complete, as far as practi- 
cable, the said register on the day of their meeting aforesaid, and shalt make 
two copies thereof, and certify the register and each of the copies to bea 
true list of the voters in their precinct, so far as the same are known, within 
ten days thereafter; the said original list, together with the list taken from 
the office as aforesaid, shall be filed with said board, and shall be kept by one 
of said judges or inspectors, and carefully preserved by him for their use on 
the day or days hereinafter mentioned, for the revision and correction of the 
same. One copy of said list shall, immediately after its completion, be posted 
in some public and conspicuous place, at or near where the last preceding 
election in said precinct was held, and be accessible to any elector who may 
desire to examine the same or make copies thereof. Any person who shall 
take down, tear down, or deface or destroy any list so posted, shall be deemed. 
guilty of a felory, and shall be punished by a fine not exceeding five hundred 
dollars, or by imprisonment in the penitentiary not exceeding five years. 
(Id. § 2.) 

*§ 3. Registry list in new precinct. In case a new election precinct 
shall be formed by the organization of a new precinct or by division of any 
town, ward, or precinct, or the incorporation of a city or town, the judges or 
inspectors of the election in the new precinct thus formed may make their 
registry of electors on the day prescribed by this act, in such manner as a 
majority of them may direct, and fo» this purpose may make a list or cause 
to be made a certified copy of the poll list or lists of the precinct or precincts 
in which said new precinct was situated, or they may dispense with such list 
or lists and proceed to make a register of electors from the best means at. 
their command. Said lists shall only embrace the names of such persons as 
are known to them to be electors in their precinct, or proved to be such upon 
the oath of an elector whose name has already been entered upon said regis- 
ter, or by the oath of the applicant; and said lists shall be preserved and a 
copy posted up as prescribed in the preceding section, and shall be revised 
and corrected in the same manner as other lists are corrected. (Id. § 3.) 


*S 4. Second meeting of board. The said board shall again meet on 
Tuesday of the week preceding the said election in their respective election 
precincts, at the place designated for holding the polls of election, for the 
purpose of revising, correcting, and completing said lists, and for this pur- 
pose they shall meet at eight o'clock A.M. and remain in session until eight 
o'clock P. M. (Jd. § 4.) 


*8 5, Lists— how made for first election. For the first election after 
the passage of this act the judges or inspectors in all election precincts may 
make the lists in the same manner as provided for new precincts in section 
three of this act. (Id. § 5.) 


*§ 6. Proceedings of board, etc. The proceedings of said board shall 
be open, and all persons residing and entitled to vote in said precinct shall 
be entitled to be heard by said board in relation to corrections or additions 
to said register, and the judges or inspectors are empowered to administer 


APPENDIX. 689 


oaths for this purpose. : One of the lists so kept by the judges or inspectors 
as aforesaid, shall be used by them on the day or days of making corrections 
or additions for the purpose of completing the registry of the precinct or 
ward. (id. § 6.) 

*§ 7. Revising list. It shall be the duty of said board, at their meeting 
for revising and correcting said lists, to erase therefrom the name of any 
person inserted therein who shall be proved by the oath of two legal voters of 
said precinct, to. the satisfaction of said board, to be non-resident of said 
precinct, or otherwise not entitled toevote in said precinct at the election 
then next to be held. Any elector residing in said precinct, and entitled to 
vote therein, may appear before said board and require his name to be re- 
corded in said alphabetical list. Any person so requiring his name to be so 
entered on said lists shall make the same statement as to street and number 
thereof, and where he resides, required by the provisions of this act of per- 
sons offering their votes at elections, and shall be subject to the same penal- 
ties for refusing to give such information, or for falsely giving the same, and 
shall also be subject to challenge, either by the judges or inspectors, or either 
of them, or by any other elector whose name appears on said alphabetical 
lists, and the same oaths may be administered by the judges or inspectors, or 
other duly authorized person, as are now or may hereafter be provided in 
case of persons offering to vote at an election; and in case no challenge is 
made of any person requiring his name to be entered on said alphabetical 
list, or in case of challenge, if such person make oath that would entitle him 
to vote in case of challenge at an election, then the name of any such person 
shall be added to the alphabetical poll list. (Id. § 7.) 


*§ 8. Receiving vote from person not on the list. After said lists 
shall have been fully completed, the said board shall, within two days, cause 
two copies of the same to be made, each of which shall be certified by them 
to be a correct list of the voters of their precinct so far as known, which 
said lists the said judges or inspectors shall carefully keep and preserve for 
their use on election day; and at the opening of the polls the judges or in- 
spectors shall designate two of their number to check the name of every 
voter voting in such precinct, whose name is on the register. No vote shall 
be received at any election in this territory if the name of the person offer- 
ing to vote be not on the said register, made on the Tuesday preceding the 
election, unless such person offering to vote shall furnish to the judges of 
the election his affidavit in writing, stating therein that he is an inhabitant 
of said precinct and resides therein, giving his place of residence and length 
of time he has so resided there, and also prove by the oath of a householder 
and registered voter of the precinct in which he offers to vote that he knows 
such person to be an inhabitant of the precinct, giving his place of residence 
therein. The oath may be administered by one of the said judges of election 
of the poll where the vote is offered, or any other person authorized to ad- 
minister oaths, but no person shall receive any compensation for administer- 
ing said oath. Said oath shall be preserved and filed by the judges of elec- 
tion. Any person mpy be challenged, and the same oaths required as now 
are or hereafter may be prescribed by law. (Id. § 8.) 


*§% Duty of clerk of election. The clerks at each poll, in addition to 
the duties now prescribed by law, shall enter on the poll list kept by them, 
m columns prepared for that purpose, opposite the name of each person vot- 
ing, the same statement or minute heretofore required of the board in mak- 
¥ng the registry; but such entry is not to be made by them if the registry 
contains correctly the name and residence of such voter; and in all cases said 
clerks shall enter in a column opposite the name of each person not regis- 
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tered, the words, “not registered.” And the clerks of the polls in case the 
name of such voter is not registered shall truly enter in the appropriate col- 
umn of the poll list the name and residence as in other cases. Any person 
making a false statement asto his residence or dwelling place shall be deemed 
guilty of a misdemeanor, and upon conviction, punished by a fine not less ` 
than two hundred dollars nor more than five hundred dollars, or imprison- 
ment, at the discretion of the court. (Id. § 9.) 


*§ 10. Filing register. After the canvass of the votes the said register 
so kept and checked as aforesaid, shail within three days be filed with the 
county clerk of the county in which said precinct is situated, and shall be 
retained and carefully preserved as a public record. (Jd. § 10.) 


*§ 11. Register to remain public record. The registers shall at all 
times be open to public inspection at the county clerk’s office or the judges’ 
of election, without charge. (Jd. § 11.) 


*§ 12. Compensation of members of board. The members of the 
board of registry shall receive the same compensation as is now or may here- 
after be allowed by law, not to exceed two dollars per diem. (Jd. § 12.) 


*§ 13. Board have power to preserve order. The said board shall 
have and exercise the same power in preserving order at their meetings un- 
der this act as are given to judges of election for preserving order on election 
day, and vacancies may be filled in said board in the same manner that va- 
cancies of judges are now filled at elections. (Id. § 18.) 


*§ 14. Penalty for repeating, ete. Any person who shall cause his 
name to be registered in more than one election precinct, or who shall cause 
his name to be registered knowing that he is not a qualified voter in the pre- 
cinct where said registry is made, or who shall falsely personate any regis- 
tered voter, and any person aiding or abetting any person in any manner, 
in either of said acts, shall be punished for every and each offense by impris- 
onment in the territorial prison for not less than two nor more than five 
years. If any member or oflicer of said board shall willfully violate any of 
the provisions of this act, or be guilty of any fraud in the execution of the 
duties of his office, he shall be punished by imprisonment in the territorial 
prison not less than one nor more than five years. (Jd. § 14.) 


*$ 15. Provisions of this law shall apply only to certain, sections. 
The county clerks shall provide to the board oi registry of the several pre- 
cincts within their respective counties the necessary blank registers and 
blanks at the expense of their respective counties: provided, however, that 
the provisions of this act shall only extend to and be in force in the counties 
of Lawrence, Pennington, and Custer, and in those counties bordering 
on the Missouri river, except the counties of Bon Homme, Yankton, Clay, 
and Union: and provided, that the provisions of this act shall apply to all 
villages, towns, or cities containing a population of over three thousand per- 
sons, whether situated in the counties excepted by the provisions of this act 
or not. (Id. § 15.) 


*S 16. County may adopt this act by vote. Any other county may 
adopt the provisions of this act by a majority vote at any general election or 
special election called for this purpose: and provided further, in all elections 
of township, county, district, or territorial officers or delegate to congress, all 
the territory situated in the same precinct with such city, town, or village, 
shall be included therein in the calculating the number of inhabitants, and 
for all purposes of registration, as provided for in this act: provided, that the 
county of Charles Mix be exempted from the provisions of this act. (Id. 
§ 16.) 
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*§ 17. This act shall be in force and take effect from and after its pas- 
. sage and approval, and shall apply to any special election that may be held in 
case congress shall pass an act for the admission of this territory into the 
Union as a state. (ld. § 17.} 


CHAPTER LIII. 


PENITENTIARY. 
PART I.—PEN ITENTIARY AT SIOUX FALLS. 


*8 1. Directors to purchase site. The penitentiary of the territory 
of Dakota shall be located on a tract of land, not less than eighty acres in ex- 
tent, to be selected by the directors hereinafter mentioned within the cor- 
porate limits of the Villiage of Sioux Falls, in Minnehaha county, Dakota 
territory, and if a suitable tract of land cannot be obtained within the cor- 
porate limits of said village, then the said penitentiary shall be located 
on such tract of land as said directors shalf select, within a radius of one 
mile of the corporate limits of said village. The said directors, after having 
selected a suitable spot or tract of land as herein provided, shall purchase the 
same for the territory of Dakota, to be used for the purpose of a territorial 
penitentiary, and they shall certify to the auditor of said territory the price 

-agreed to be paid for said land, not exceeding the sum of five hundred dol- 
lars, and he shall draw a warrant on the treasurer of said territory for the 
payment of the sum so agreed upon. (Sess. Laws 1881, c. 104, § 1.) 


*§ 2. Appointment of directors. Said penitentiary shall be erected 
and constructed under the direction and government of three directors, who 
shall be appointed by the governor of the territory, with the advice and con- 
sent of the council; said directors to hold their office for the term of two years, 
or until their successors are appointed and qualified, unless sooner removed 
by the governor upon specific charges; and in case a vacancy shall occur in the 
position of directors, such vacancy shall be filled by appointment by the gov- 
ernor of the territory, which person so appointed shall hold his position until 
the end of the next legislature thereafter, unless a new appointment and con- 
firmation shall sooner be made. (Jd. § 2.) 7 


*3 3. Directors to make contract for building. Such directors shall 
immediately proceed to contract for the erection of a suitable building for 
a penitentiary which shall accommodate from one hundred and twenty-five 
to one hundred and fifty persons, at a cost for land and buildings, and fx- 
tures complete, not exceeding fifty thousand dollars, upon such lands within 
the aforesaid limits as they may select therefor, and for that purpose shall 
advertise for plans and specifications for a Suitable building for a peni- 
tentiary, and said plans may or may not be accompanied with the price for 
which the proprietor will perform the work and build said building. From 
the plans so furnished, if the said directors shall deem it best, or from any 
other plans furnished, they shall select a plan for a penitentiary building. 
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After said plan shall be selected, the same shall be placed on file in the of- 
fice of the treasurer of the territory, and be open for inspection for four 
weeks, and during said time bids shall be received from persons desiring 
to erect said building as per plans selected by said directors, and at the ex- 
piration of said time said directors shall, in a public manner, open said 
bids and award the contract to the lowest responsible bidder: provided, how-- 
ever, that they shall reserve the right to reject any and all bids, and again ad- 
vertise for proposals, or erect said building under their own direction and 
management, if they shall deem best. (Jd. § 3.) 


*§ 4. Walls and cells. The walls of said building containing the cells,. 
and of the prison yard of said penitentiary, shall be constructed of good, sub- 
stantial stone masonry, and the cells shall be lined with or made of suitable 
iron, if thought necessary by the directors; and they shail be of suitable size; 
and the material used shall be examined by said directors, and they shall re- 
ject all material which they may deem unsuitable. (Jd. § 4.) 


*§ 5. When to be completed. The contract shall stipulate that the 
walls shall be constructed of stone of suitable size and fine texture, and shall. 
be laid in good cement, and that all other material shall.be of good quality, 
and that all the stone or mason work shall be completed and the building 
covered in within six months from the letting of the contract, and the whole 
work completed within one year from the date of letting of said contract. 


_ (Td. § 5.) 


*§ 6. Payments. The directors, as the work progresses, on application 
of the contractor, shall certify to the auditor of the territory the value of the 
work done on the building at the time, and on such certified statement the 
auditor shall issue a penitentiary warrant on the treasurer of the territory for 
asum not exceeding eighty per cent. of the value of the work so certified to 
(fd 88.) done, which watrants shall be paid out of the penitentiary fund. 
(id. § 6.) 


*§ 7. Report of directors and bond. The directors shall make a full 
and complete report to the governor, to be by him communicated to the leg-- 
islature at each session, of all their doings, specifying the amount paid to 
each person, for what service or material the same was paid, and the said di-- 
rectors shall, before entering upon the duties of their office, give a bond to 
the territory of Dakota in the sum of ten thousand dollars for the faithful 
discharge of all the duties of their office, to be approved by the territorial 
treasurer and put on file in his office. (Id. § 7.) 


*S 8. Compensation of directors. The said directors shall receive five 
dollars per day for every day they may be actually employed about the erec- 
tion of said building: provided, that but one of said directors shall be paid 
for attendance during the progress of the work, except when meetings are 
held for conference, and traveling expenses not to exceed ten cents per mile 
for each mile actually and necessarily traveled in discharge of their duties, 
the said sum to be paid out of the territorial treasury on the warrant of the: 
auditor. (Id. § 8.) 


*§ 9. Purpose of penitentiary. The penitentiary when constructed, as 
herein provided, shall be the general penitentiary and prison of the territory 
of Dakota for the punishment and reformation of offenders, in which shall 
be confined and employed at hard labor, and governed in the manner herein-- 
after directed, all offenders who have been committed and sentenced accord- 
ing to law by any court of the territory of Dakota, or any district court, for 
an offense against the United States, held in the territory of Dakota, to the 
punishment of solitary imprisenment or at hard labor therein. (Jd. § 9.) 
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*§ 10. Courts of Minnehaha county to have jurisdiction. For the 
purpose of all judicial’ proceedings the prison and precincts thereof shall be 
-deemed to be within and a part of the county of Minnehaha, and the courts 
of said county shall have jurisdiction of all the crimes and offenses commit- 
ted within the same. (Jd. § 10.) 


*§ 11. Warden to serve process. All process to be served within the 
precincts of the prison, either upon convicts or upon persons or officers em- 
ployed within the precincts of the prison, except the warden, shall be served 
and returned by the warden, and all officers and employes of the prison shall 
be exempt from serving upon juries in any court, and from highway poll 
tax. (Id. § 11.) © 


*§ 12. Officers of prison. The officers of the prison shall .consist of 
three directors as herein provided—one warden, one gate-keeper, one turn- 
key, and such guards, overseers, and laborers as may be necessary. (Id. 
§ 12.) 


*§ 13. Warden, appointment of. The warden shall be appointed by 
the directors, to hold his office for two years, unless sooner removed by the 
‘directors, and said directors are hereby authorized to remove such warden at 
their discretion. (Id. § 18.) 

*S 14. Other officers, appointment of. All other officers and employes 
shall be appointed by the warden, to be approved by the directors, and shall 
hold their office during the pleasure of the warden. (Jd. § 14.) 


*§ 15. Warden’s salary. The warden shall receive a salary, to be fixed ` 


by the directors, not to exceed twenty hundred dollars per annum, and all 
other officers and employes such amounts as the directors may from time to 
time determine and fix upon. (Zd.§ 15.) | 


*$ 16. Directors to visit prison. The directors, or some one of them, 
shall visit the prison at least once in each month, and oftener if they think 
necessary, for the purpose of inspecting the books and all the concerns of 
the prison, and ascertaining whether the officers are competent and faithful, 
and the convicts properly governed and employed, with power to direct any 
alteration in the business there carried on which such directors may con- 
sider necessary. - (Id. § 16 ) 


*§ 17. Books to be public records. All books and documents relat- 
ing to the concerns of the prison shall at all times be open to the examina- 
tion of the directors and the public. (Jd. § 17.) 


*§ 18. Directors to make detailed report. The directors shall on or 
‘before the fifteenth day of December of each year make a detailed report to 
the governor for the year ending on the last day of the preceding month, 
stating therein the names -of the officers of the prison, with their several 
salaries, the number of convicts, the amount of manufacture, and the cost 
of each addition to and change in the prison building, together with a full 
statement of..all the concerns of the prison. (Jd. § 18.) - 


THE WARDEN. 


*§ 19. Warden’s responsibility and duty. The warden shall, under 
the direction of the directors, have the charge and custody of the prison, with 
all lands, buildings, furniture, tools, implements, stock, and provisions, and 
every other species of property pertaining thereto, or within the precincts 
thereof, and shall superintend the police of the prison and discipline of the 
convicts. He shall be treasurer of the prison, and he shall render to the di- 
rectors, on the first day of each month, a full and accurate statement of all 
moneys received by him, and allsums of money expended by him during the 
preceding month, showing on what account received and expended, and shall 
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accompany said report with proper vouchers for all such expenditures, which 
report shall be verified by the oath of the warden, and shall receive and pay 
out all moneys granted by the legislature for the support of the prison, and 
such as may accrue from the business of manufacturing, under contract or 
otherwise, convict labor, or rentage or sale of any personal property. The 
warden shall keep an account of all moneys received for gate fees for the ad- 
mission of visitors to the prison, the amount of which for each year shall be 
embraced in his annual report, and shall constitute a part of the prison rev- 
enues. (Id.§ 19.) 


*§ 20. Same. The warden shall be his own clerk, and shall keep a.cor-- 
rect record of all the transactions of his office, and a correct account of all 
his doings. (Jd. § 20.) 


*§ 21. Warden to give bond and make oath. Before the warden en- 


ters upon the duties of his office, he shall give a bond to the territory of Da-- 


kota in the sum of fifteen thousand dollars, with two or more sureties, to be 
approved by the directors, conditioned that he will faithfully account for all. 
moneys which shall come into his hands as prison treasurer, and perform all 
duties incumbent upon him as warden of the prison; he shall also, before 


entering upon the duties of his office, take and subscribe the constitutional. 


oath of office, and such bond, with the approval of the directors indorsed 
thereon, and the oath aforesaid, shall be tiled in the office of the territorial 
treasurer. (Id. § 21.) 


*S 22. New bond of warden. Whenever the directors shall deem it 
necessary, they may require the warden to file new bonds, with satisfactory 
security, in a larger sum than that specified in the preceding section, subject. 
to their approval. (Id. § 22.) 


*$ 23. Rules and regulations. The warden shall make such rules and 
regulations, not inconsistent with the laws of this territory, for the govern- 
ment of the officers ahd convicts of the prison, as he may deem necessary and 
proper, subject to the approval of the directors. (Jd. § 23.) 


*S 24. Certain persons to have no interest in contract. The war- 
den shall reside within the prison grounds, and neither the warden nor any 
prison officer appointed by him or holding any office in the prison, including 
the directors, shall directly or indirectly have any interest or concern pecu- 
niarily in any contract, either verbal or written, which may be entered into 
by said warden on the part of the territory, for any purpose whatever con- 
nected with the business of the prison. (Jd. § 24.) 


*S 25. Warden’s report., The warden shall on the thirtieth day of 
November in each year, make an annual detailed report to the directors, ver- 
ified on oath, which shall contain a full and accurate statement of all con- 
cerns of the prison for the year ending on that day; also a list of convicts 
who have been received, discharged, pardoned, or who have died during the 
year, including the prisoners sentenced by the United States courts, and an 
estimate of expenses for the ensuing year, which report the directors shall 
submit to the governor with their own, and by him be submitted to the leg- 
islature. (Id. § 25.) 


*§ 26. Purchasing supplies, contracts, ete. All contracts made on the- 
part of the territory by the warden, on account of the prison, shall be in 
writing and approved by the directors before taking effect, unless when the 
wants or necessities of the prison shall compel the warden to purchase sup- 
plies of any kind immediately, in which case he may purchase the same upon 


verbal agreement. All contracts lawfully made by him shall be deemed the- f 


contracts of the territory. The prison property of every kind in his charge- 
is the property of the territory, and all funds of the prison received by him: 


f 
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shall at all times be kept separate from any other funds. The warden shall 
have power to make all purchases for the prison, on such conditions and in 
such manner as in his opinion will best promote the interests of the terri- 
tory. (Id. § 26.) 

*§ 27. Contracts for supplies—how let. Whenever the warden shall 
determine to contract for the furnishing of the principal articles purchased 
for the use of the prison, such as food, fuel, lumber, stone, iron, or steel, the 
same shall be contracted for by the year, when such contracts can be advan- 
tageously made. The warden shall give previous notice in at least two news- 
papers printed in the territory of Dakota, of the articles wanted, the quality 
and quantity thereof, as near as the same can be ascertained, the time and 
manner of delivery, and the period during which such articles shall be re- 
ceived. Such notice shall be published at least three successive weeks. (Id. 


§ 27.) 


*§ 28. Lowest and best bidder to receive contract. Al such pro- 
posals shall be in writing and sealed up, and, upon the day appointed in the 
notice in the foregoing section, they shall be opened by the warden, who shall 
cause all offers made in such proposals to be entered in a book and compared. 
The person offering the best terms, together with satisfactory security for the 
performance which shall be required by the warden in said notice, shall be 
entitled to the contract, unless it shall appear to the warden that no one of 
the offers is as low as the fair market price. In that case no offer shall be 
accepted, but the warden may, if he thinks necessary, advertise again and 
proceed, as before provided for. (Id. § 28.) 


*§ 29. Bonds of contractor. All persons contracting under the provis- 
ions of the preceding sections shall give bonds to the territory in a reason- 
able sum, with satisfactory security, for the faithful performance of their 
contract. All bills contracted by the warden for the purchases on account 
of the prison shall be approved by a majority of the directors before pay- 
ment. (Id. § 29.) 


*§ 30. Invoices to be compared. The warden shall take bills of quan- 
tity and price of the supplies furnished, in all cases where the same is prac- 
ticable at the time of their delivery, and the warden or such other officer as 
the warden shall direct, shall compare the bill with the articles delivered, and 
if the same are found correct, he shall make a corresponding entry on the ac- 
count books of the prison, and file the bill as a voucher of the fact of such 
delivery. If any bill so rendered for supplies shall be discovered to be incor- 
rect on comparing it with the articles delivered, the warden shall immedi- 
ately give notice to the person furnishing such supplies. (Zd. § 30.) 


*§ 31. | Delivering prisoners—compensation of sheriff. The sheriff 
of each county shall convey to the territorial prison all persons convicted in 
his county, and sentenced to be confined in said prison, as soon as may be 
after such conviction and sentence shall have been had, and after delivering 
such convict or convicts to the warden, together with a certified copy of the 
judgment of conviction of the court ordering such imprisonment, and the 
warden shall deliver to such sheriff a receipt, in which he shall acknowledge 
having received the prisoner, naming him, which receipt the said sheriff shall 
file in the office of the clerk of the court where such conviction and sentence 
were had, and such sheriff shall be entitled to receive from the treasurer of 
the territory the amount actually and necessarily expended by him in trans- 
porting Sach prisoner, including the amount paid for boarding and lodging, 
and such guards as may have been necessary, and such further reasonable 
sum as shall be a fair compensation for the time necessarily spent in trans- 
porting such prisoner, to be fixed and allowed by the territorial auditor. 
(Id. $ 31.) 
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DISCIPLINE OF CONVICTS. 


*$ 32. Warden to have custody of convicts. All convicts in the 
prison shall be in the charge and custody of the warden, who shall govern 
and employ them in the manner prescribed by law, the rules and regulations 
of the prison, and in conformity to the respective sentence under which they 
shall be confined. (Id. § 82.) 


*9 33. Officers and employes to perform certain duties. All officers 
and persons employed in and about the prison shall perform such duties in 
charge and oversight of the prison, the care of the property belonging thereto, 
and the custody, government, discipline, and employment of the convicts 
as shall be required of them by the warden, in conformity to law and the 
rules and regulations of the prison, and no such officer or person shall be en- 
gaged directly or indirectly in procuring a pardon of any convict confined 
in said prison, and any person violating the provisioina of this section shall 
be subject to immediate removal. (Id. § 33.) 


*S 34. Solitary confinement. Every convict avant whom the pun- 
ishment of solitary confinement shall be awarded by sentence of the court, 
or for violating any of the rules and regulations of the prison, shall be con- 
fined in one of the solitary cells, and during said confinement shall be fed 
on bread and water only, unless a physician called upon to ascertain the fact 
shall certify to the warden that the health of such convict requires other diet. 
(Id. § 34.) 

*§ 35. Hard labor. All convicts sentenced to punishment of hard labor 
in said prison shall be constantly employed for the benefit of the territory. 
No communication shall be alowed between them and any person without 
the prison, except under supervision prescribed by the rules of the prison. 
They shall be confined in separate cells at night-time, and in day-time all in- 
tercourse between them shall be prevented as far as practicable. All com- 
munication between male and female convicts shall be prevented. (Id.§ 35.) 


*S 36. Food of convicts. The daily sustenance of convicts not in soli- 
tary confinement nor in the hospital, shall consist of wholesome, coarse food, 
with such proportions of meat and vegetables as the warden shall deem best 
for the health of the convicts. (Id. § 36.) 


*S 37. Same. No spirituous liquors or any article of indulgence shall 
be allowed any convict, except by order of the physician, which order shall 
be in writing and for a definite period, and the warden may, in his discre- 
tion, make moderate allowance of tea or tobacco to convicts as a reward 
for industry and good behavior. (Jd. § 37.) 


*S$ 38. Clothing and bedding. The clothing and bedding of convicts 
shall be of such quality and quantity as the judgment of the warden may 
direct, consulting the health and comfort of the convicts and the interests 
of the territory. (Id. § 38.) 


*$ 39. Power of warden to maintain discipline. All necessary means 
shall be used, under the direction of the warden, to maintain order in the 
prison, enforce obedience, suppress insurrections, and effectually prevent es- 
capes, even at the hazard of life, for which purpose he may at all times com- 
mand the aid of the officers of the institution, and of the citizens outside the 
precincts of the prison; and any citizen refusing to obey such command shall 
be held liable to such fines, penalties, and forfeitures as apply to persons re- 
fusing to obey a sheriff, or other officer, calling upon the aid of the county to 
assist in serving a process, or for quelling an insurrection. (fd. § 39.) 


xg 40. Treatment of prisoners. The warden, and all prison officers, 
shall uniformly treat prisoners with kindness, and the warden shall require 
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of the officers that in the execution of their respective duties they shall, in 
all cases, refrain from boisterous and unbecoming language in giving their 
orders and commands. There shall be no corporal or other painful and 
unusual punishment inflicted upon convicts for violation of prison rules. 
(Id. § 40.) 


*§ 41, Effects of convict. The money and effects, except the clothes, 
in possession of each convict when committed to the prison, shall be preserved 
by the warden, and restored to the convict when discharged. (Id. § 41.) 


*§ 42, Convict’s discharge. Every convict, when discharged, shall be 
provided with a decent suit of clothes, and a sum of money not to exceed 
five dollars, and transportation to the place where the convict received sen- 
tence, and may also be allowed employment in the prison under the rules 
established for the government of convicts, for such period of time, and at 
such i) compensation, as the warden shall deem proper and equitable. 
(Id. § 42. 


*§ ‘43. Death of convict. The warden shall, in case of death of any 
convict, cause the body to be decently buried, or deliver it to the relatives or 
friends of such convict, if demanded by them, within twenty-four hours. 
(Id. § 43.) 


*§ 44. Employing convict outside prison. If the warden shall at 
any time deem it for the interest of the territory, he may employ the convicts 
‘outside the prison yard in quarrying or getting stone from and cultivating 
the prison farm, or in doing any work necessary to be done in the prosecu- 
tion of the regular business of the institution; and in all such cases the 
warden shall detail such force from the prison police as he shall deem neces- 
sary to watch and guard them, and in case any convict employed outside the 


prison yard shall escape, he shall be deemed as having escaped from the’ 


prison proper: “provided, however, that the warden shall be held responsi- 
ble for the escape of any prisoners through the carelessness or neglect of 
himself or any of his subordinates.” (Id. § 44.) 


*§ 45. Record and certificate of convicts conduct. The warden 
shall keep a true record of the conduct of each convict, specifying each in- 
fraction of the rules of discipline. At the end of each month the said warden 
shall give a certificate of good conduct to each convict who shall require it, 
against whom is recorded no infraction of the rules of discipline. (Jd.§ 45.) 


*§ 46, Modification of sentence. When any convict sentenced to per- 
iodical terms of solitary confinement shall, after suffering one term of soli- 
tary confinement, conduct himself in a peaceful, obedient, and industrious 
manner, the board of directors may exempt him from further solitary con- 
finement during good behavior. (Id. § 46.) 


*§ 47. Capture of escaped convicts. The warden may adopt such 
measures as he may deem proper, with the approval of the directors, to aid 
in detecting and capturing escaped convicts. (Id. § 47.) 


UNITED STATES CONVICTS. 


*§ 48. United States convicts to be received. The warden shall re- 
ceive into the prison all persons convicted before any district court of this 
territory for ar offense against the laws of the United States, and sentenced 
by such court to punishment of imprisonment at hard labor in said prison, 
and he shall safely keep and employ such convicts pursuant to their sentence, 
under the rules and regulations of the prison, until such sentence shall be 
performed or such convicts he otherwise discharged by due course of law of 
the United States. (Id. § 48.) 
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*§ 49. Accounts against United States. The warden once every six 
months shall make out and present for settlement to the proper auditing offi- 
cer of the United States a certified account of the amount which shall then 
be due and unsettled for the support and maintenance of United States con- 
victs in the territorial prison in this territory. (Id. § 49.) 


*§ 50. Funds received from United States—how disbursed. When- 
ever the amount due for the maintenance of United States convicts shall be 
audited and allowed as provided by the preceding section, the warden shall 
file with the auditor of the territory a copy of such account with the amount 
allowed thereon. ‘The auditor shall thereupon draw his warrant upon the 
territorial treasurer for the amount so allowed, payable to the warden out of 
the territorial treasury for the use of the territorial prison, when the same 
shall be received from the United States. (7d. § 50.) 


*$ 51. Warden’s annual report. The warden when making his annual 
report shall include therein the number of United States convicts in the 
prison at the date of such report, the whole number therein during the pre- 
ceding year, the number received, and the number discharged during the 
same time, the amount received from the general government for their sup- 
port and maintenance, and also the amount that may be due and unaudited 
for like purpose. (Id. § 51.) 

*$ 52. Oath of prison official. Each officer, overseer, or keeper em- 
ployed in or about the prison shall take an oath before some officer author- 
ized to administer oaths, to discharge the duties respectively required by law 
and the regulations of the prison faithfully and to the best of his ability. 
(Id. § 52.) , 
LEASING THE LABOR OF THE CONVICTS. 


*$ 53. Leasing prison labor. The warden is authorized and empowered 
by and with the advice and approval of the board of directors of said prison, 
to lease from time to time the labor of such portion of the prisoners confined 
therein, together with such shop room, machinery, and power as may be nec- 
essary for their proper employment, to such persons, for such purposes, upon 
such terms and conditions, and for such length of time, not exceeding five 
years at any one time, as he shall deem most conducive’ to the interests of 
the territory and the welfare of the prisoners. (Jd. § 53.) 


+S 54. In all contracts certain right reserved. In every contract made 
pursuant to the authority herein conferred there shall be reserved to the 
directors of said prison and to the warden, and each and every of his sub- 
ordinates, full power and authority to prevent the demanding or imposition 
of unusual or severe labor, or labor whereby the health or safety of the con- 
viets may he impaired or jeopardized; and the said warden may from time 
to time prescribe all needful rules for the government and conduct of all 
contractors, their overseers and agents, in their relations to the convicts, and 
may require summary dismissal of any individual employed by any con- 
tractor in said prison whenever it shall appear that the presence or conduct 
of such individual is prejudicial to the discipline of the prison or the welfare 
of the convicts. (Id. § 54.) 


*S 55. Security to be given by contractors. Adequate security shall 
be exacted of all contractors for the faithful performance of all the provis- 
ions of the contracts on their part to be performed, and the directors and 
warden of said prison shall use their utmost endeavors to have all the terms 
and conditions of said contracts fully complied with on the part of the warden; 
but no contractor shall have, or claim, from the territory of Dakota, or 
the warden, or from the prison, or any of its funds, any damages, whether 
by way of recoupment, set-off, or otherwise, for or on account of the failure- 
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or neglect of said warden to furnish to such contractor the labor of the full 
number of convicts specified in his contract. (Id. § 55.) 


*§ 56. Board of directors to make rules. The board of directors of 
said prison are empowered to make all needful rules and regulations for the 
guidance of the warden in the exercise of the authority herein conferred 
upon him, and may, whenever-in their judgment it is impracticable to con- 
tinue to furnish the labor of convicts to any contractor, order and direct the 
cancellation of any contract, and thereupon, after six months’ notice to such 
contractor, all obligations of the warden under such contract shall cease 
and determine, and such contractor shall not lave, or be entitled to have, any 
compensation, whether by way of damages, set-off, recoupment, or otherwise, 
in consequence thereof. (Jd. § 56.) 


*S 57. Modification of sentence. Whenever any convict convicted un- 
der the territorial law, by continued good behavior, diligence in labor or 
study, or otherwise, shall surpass the general average of convicts, he may be 
compensated therefor, at the discretion of the governor, upon the recommend- 
ation, in writing, of the directors, either by diminishing the period of his 
confinement, or by payment in money, or both. (Jd. § 57.) 


*§ 58. Convict labor—how let. Before entering into any contract for 
the leasing of convict labor, the warden shall, by public advertisement, invite 
sealed proposals for the hiring of such labor, shop-room, machinery, and power. 
Such advertisement shall specify the time and place, when and where such 
proposals will be opened and considered, and there sliall be reserved the right 
to reject any or all bids that may be made. (fd. § 58.) 


*§ 59. When convict becomes insane. Whenever it shall appear to 


the satisfaction of the governor, by the representations of the warden and 
directors of the territorial prison, that any person confined therein, in pursu- 
ance of a sentence of any court within this territory, has become insane dur- 
ing suchimprisonment and is still insane, it shall be lawful for the governor 
to make inquiry thereof, and if he shall determine that such person has be- 
come and is insane, to make an order that such person be taken from said 
prison and be confined and treated in one of the territorial hospitals for 
the insane, and upon his recovery from such insanity, if before the expi- 
ration of his sentence, that he be returned to said territorial prison; and it 
shall be the duty of the warden of said prison to deliver such insane person 
to the superintendent of such hospital, and such superintendent shall re- 
ceive such person into such hospital upon the presentation of such order and 
in obedience thereto, and the expense of the same shall be audited by the au- 
ditor and paid upon his warrant out of the territorial treasury. (Id. § 59.) 


*$ 60. Expenses in case of division of territory. In case of any di- 
vision of the territory of Dakota before the expenses hereby incurred shall 
have been paid, that part of said territory in which the penitentiary is located 
after such division, shall assume and pay all debts, bonds, and habilities of 
the said territory of Dakota existing on the date of such division by rea- 
son of the erection of the building herein provided for. (Jd. § 60.) 


*§ 61. Governor to make public proclamation of completion of 
territorial prison. The governor of this territory shall, upon the comple- 
tion of the territorial penitentiary located at Sioux Falls, in the county of 
Minnehaha, ready for occupancy, issue his proclamation announcing such 
fact, and shall cause a copy of the same to be mailed to each sheriff and judge 


of the district court, in this territory, and publish the same in a daily news- | 


paper for at least thirty days, and thereafter any and all persons sentenced 
to imprisonment in the territorial prison shall be committed to such prison. 
(Sess. Laws 1881 c. 105 § 1.) 
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*§ 62. Governor to notify Detroit penitentiary of termination of 
contract—removing prisoners. Whenever in the opinion of the governor 
said penitentiary is sufficiently progressed to justify it, he shall give due no- 
tice, as provided in the contract with the house of correction located at the 
city of Detroit, in the state of Michigan, terminating such contract. And 
upon the completion of said penitentiary all territorial prisoners sentenced 
iby any court held in the territory of Dakota shall be removed from the house 
of correction in the state of Michigan to the territorial penitentiary at Sioux 
Falls, in the territory of Dakota; and the proper officers of said territorial 
penitentiary at Sioux Falls are hereby authorized and empowered to receive 
said prisoners, and they shall be confined therein according to law and the 
rules and by-laws of said penitentiary, the same in all respects as though such 
prisoners had been originally sentenced and committed to said territorial pen- 
itentiary at Sioux Falls. And all expense of such removal and advertising 
shall be certified to the auditor by the governor, and thereupon said auditor 
is hereby authorized and empowered to draw his warrant for such amount 
upon the territorial treasurer, who is authorized and directed to pay thesame 
out of any funds in the treasury not otherwise appropriated. (Id. § 2.) 


*§$ 63. Removal of prisoners. The directors and warden cf the terri- 
torial peniténtiary, as soon as the same is completed an ready to receive pris- 
oners, shall forthwith procure the transfer of all-territorial prisoners and 
United States prisoners, sentenced by any court in this territory, confined in 
the house of correction of the state of Michigan, to the territorial peniten- 
tiary, and for the purpose may summons the sheriffs or any of their deputies 
from the counties nearest said penitentiary in any number sufficient for the 
purpose; when they shall organize under regulations to be approved by the 
governor of the territory, and with an order from the governor shall proceed; 
to Detroit, in the state of Michigan, and there take charge of such prisoners 
and deliver them with the least possible delay to the proper officers of the, 
penitentiary. (Id. § 3.) 


*S 64. Fees of officers for removal. The fees which shall be allowed 
to any sheriff or deputy sheriff summoned to assist in the removal of said 
prisoners shall be three dollars per day, and actual and necessary traveling 
expenses for the time actually employed for the purpose named, and this shall 
be in lieu of all other fees. (Jd. § 4.) 


*§ 65. Manner of providing funds for building penitentiary. For 
the purpose of providing funds to pay the cost of constructing and furnishing 
-of a territorial penitentiary and the land upon which the same is [to be] 
erected, and for use herewith, the territorial treasurer is hereby authorized 
and empowered, and it is made his duty, to prepare for issue fifty thousand 
dollars of territorial bonds, running for a term or period of twenty years, and 
payable at the option of the territory after a term of five years, and bearing 
interest at the rate of six per cent. per annum, with coupons attached, made 
payable semi-annually on the first day of July and January in each year, in 
denoniinations of not less than one hundred dollars each. Such bonds shall 
be executed for the territory, and under the seal thereof, by the governor and 
treasurer, shall be attested by the secretary, and shall be negotiated by the 
treasurer of the territory. (Sess. Laws 1881, c 23, § 1.) 


*§ 66. Bonds known and kept. Said bonds to be known and desig- 
nated as the “Dakota penitentiary loan,” and to be kept as a separate fund 
on the books of the treasurer, and to be issued and sold in the following man- 
ner, viz.: Whenever the directors of the penitentiary shall certify to the treas- 
urer that contracts with good and sufficient securities have been executed 
with responsible persons for furnishing the land, buildings, and fixtures, ready 
for use, of a penitentiary, in accordance with this act, which shall accommo- 
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date at least one hundred and twenty-five territorial prisoners, it shall be the 
duty of the treasurer to issue and offer for sale by public advertisement in 
one or more newspapers, to the person paying par, or the highest premium 
above par, the whole fifty thousand dollars of bonds, or any part thereof, as 
may be necessary, as hereinafter provided. (Id. § 2.) 


*§ 67. Treasurer authorized to receive government appropriation. 
The territorial treasurer is hereby authorized to receive from the United 
States treasurer any sum of money appropriated by congress for the building 
and equipment of [a] suitable penitentiary for this territory, and to place the 
same to the credit of the penitentiary fund. (Id. § 3.) 


*§ 68. Government appropriation—how expended. Said appropria- 
tion by the United States congress, to be expended under the same restric- 
tions and to take the place of an equal amount of the fifty thousand dollars 
of the bonds provided for in this act, and no larger amount of bonds shall 
be issued under this act than will create a penitentiary fund of fifty thousand 
dollars, including all sums appropriated by congress. (Id. § 4.) 


*§ 69. Bonds not required to be used, to be canceled. All bonds 
not required to be issued by reason of appropriations for a penitentiary by 
congress, shall be retired and canceled by the governor and territorial treas- 
urer; and no part of the appropriation received from the United States, nor 
from the proceeds of the sale of the penitentiary bonds, shall be issued and 
expended until contracts for the completion of the penitentiary provided for 
in this act shall have been duly executed. (Id. § 5.) 


*§ 70. Payment of funds by: territorial treasurer. After the execu- 
tion of proper contracts the penitentiary fund containing the fifty thousand 
dollars may be paid out by the treasurer, upon the approval of the proper ac- 
counting officer, during the progress of the building of the pefitentiary; and 
upon the completion and acceptance of the work, the reserved amount shall 
be paid: provided, however, that the amounts reserved upon each contract 
shall not be paid until the directors and the governor shall file certificates 
with the treasurer that the contracts have been fully executed and the prison 
accepted. (Id. § 6.) i 


*§ 71. Appropriation for salaries, ete. There is hereby appropriated 
out of the territorial treasury for the salary of the warden of the territorial 
prison the sum of three thousand dollars; for assistant warden and other 
employes, the sum of three thousand dollars; for office, furniture of office, 
stoves, fuel, lights, incidental expenses of the prison, including pay of di- 
rectors, including necessary traveling expenses while in the actual discharge 
of their duties as such directors, the sum of seven thousand dollars, or as 
much thereof as may be necessary. (Id. § 7.) 


*§ 72. For subsistence, clothing, ete. There is also appropriated for 
subsistence, clothing, and incidental expenses of the prisoners, for two years, 
the sum of five thousand dollars or so much thereof as may be necessary for 
such purpose. (Id. § 8.) ; 


*§ 73. Payment of bonds in case of division of territory. In case 
of any division of the territory of Dakota before the bonds hereby provided 
for shall be paid, that part of said térritoy in which the penitentiary is, or 
may be located after such divison, shall assume and pay all debts, bonds, 
and liabilities of the whole territory existing on the date of said division by 
reason of this act. (Id. § 9.) 


*§ 74. Bonds authorized for certain improvement. For the pur- 
pose of providing funds to pay the costs of making necessary improvements 
at the territorial penitentiary, to-wit: Constructing a building for a boiler- 
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house, laundry, hospital, and female prison, eight thousand dollars; a resi- 
dence for the warden, six thousand dollars; furnishing and finishing the 
upper story of the main building, twenty-five hundred dollars; providing 
steam-heating and plumbing for said buildings, thirty-five hundred dollars; 
purchasing or leasing additional land for stone-quarry, three thousand doi- 
lars; providing machinery and tools, five thousand dollars; constructing 
yard wall at quarry, two thousand dollars. The territorial treasurer is 
hereby authorized and empowered, and it is made his duty, to prepare for 
issue thirty thousand dollars of territorial bonds, ranning for a period of 
twenty years, and payable at the option of the territory at any time after 
five years from the date of the same, and bearing interest.at the rate of six 
per cent. per annum, with coupons attached, made payable semi-annually on 
the first day of July and January in each year, in denominations of not less 
than one hundred dollars each. (Sess. Laws 1883, c. 29, § 1.) 


*§ 75. Bonds, how executed. Such bonds shall be executed for the 
territory, and under the seal thereof, by the governor and treasurer, shall be 
attested by the secretary, and shall be negotiated by the treasurer. (Id. § 2.) 


*§ 76. Proposals for bonds. It shall be the duty of the treasurer to 
receive sealed proposals for the purchase of said bonds, after giving notice 
for thirty days in two newspapers in general cifculation, one of which shall 
be published in the territory and the other in the city of New York, and 
shall sell to the person paying par, or the highest premium above par, the 
whole thirty thousand dollars of bonds, or such part thereof as may, in the 
judgment of the directors of said penitentiary and the governor of the terri- 
tory, be deemed necessary. (Id. §3.) 


*§ 77. Bond tax. For the purpose of the prompt payment of principal 
and interest of the bonds herein provided, there shall be levied by the terri- 
torial board of equalization at the time the other taxes are levied, and col- 
lected in the same manner as other territorial taxes are collected, such sums 
as shall be sufficient to pay such interest and the exchange thereon; and 
after ten years from the first day of May, eighteen hundred and eighty-three, 


. in addition thereto, a sinking-fund tax shall be annually levied, sufficient to 


retire and pay said bonds at their maturity; and it shall be the duty of the 
territorial treasurer to pay promptly, on the first days of July and January 
of each year, such interest as shall then be due, and to purchase said bonds 
at their market value, and retire and cancel the same with the sinking-fund 
tax as fast as the same shall be received. And no tax or fund provided for 
the payment of such bonds, either principal or interest, shall at any time be 
used for any other purpose. (Id. § 4.) 


*§ 78. Interest paid from other funds, when. If for any reason the 
territorial treasurer shall not have in his hands sufficient of the funds herein 
provided to pay either principal or interest upon such bonds when due, he 
shall pay such interest or principal out of any other unappropriated fund be- 
longing to the territory. And there is hereby appropriated and set apart out 
of the general funds belonging to the territory a sum sufficient to pay such 
interest on said bonds as may become due before the funds and tax herein 
provided can be made available, and it shall be the duty of said treasurer to 
pay said interest promptly, at the time it falls due, out of said funds. (Id. §5.) 


*& 79. Replacing funds. Al money belonging to the general territorial 
fund appropriated by said treasurer in payment of either principal or interest 
of said bonds, shall be replaced from the special tax levied to pay the same. 
(id. § 6.) 


*S 80. Improvements, how to be made. The work and improvement 
specified in the first section of this act may be done under contract, let 
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‘to the lowest responsible bidder, after thirty days’ notice printed in two or 
more newspapers published in the territory, provided the person or persons 
to whom said cofitract or contracts may be let, shall give bonds for the faith- 
ful performance of the contract or contracts in such sum or sums as the gov- 
-ernor and directors may require; or the said directors may construct said 
buildings, or any portion thereof, or do and perform any of said work by or 
with the aid of the labor of the convicts of said prison, as in the judgment of 
the governor and directors of said penitentiary may be thought advisable and 
for the public interest. (Id. § 7.) 


*§ 81. Payments, how made. All payments for labor done or material 
furnished shall be made upon a statement certified and approved by the board 
of directors or a majority of them. Upon such statement the auditor shall 
draw a warrant upon the territorial treasurer for the amount stated and cer- 
tified to be due. (Id. § 8.) 


*§ 82. Appropriation. For the purpose of performing and accomplishing 
the work and making improvements mentioned in this act, there is hereby 
appropriated out of the territorial treasury the sum of thirty thousand dollars, 
oF so much thereof as may be necessary, being the proceeds of the bonds 
hereby authorized to be issued and negotiated, and the proceeds of said bonds 
shall not be used for any other purpose whatever. (Id. § 9.) 


*8 83. Debt, in case of division. That part of the territory of Dakota 
in which the penitentiary is or may be situated, shall, on the division of the 
territory, assume all debts ‘and liabilities arising and existing under the pro- 
visions of this act. (Id. § 10.) 


PART IJ.—PENITENTIARY AT BISMARCK. 


"**§ 1. Where established. <A penitentiary of the territory of Dakota 
shall be erected and continually maintained for the care and custody of the 
convicts in Dakota, or of such thereof as may be assigned or sentenced 
thereto, on a tract of land hereafter to be selected by the directors provided 
for in this act, within the corporate limits of the city of Bismarck, in the 
county of Burleigh, Dakota territory, or within a radius of one mile of the cor- 
porate limits of said city: provided, that the city of Bismarck aforesaid shall, by 
deed in fee, convey to the directors aforesaid, in trast for the. territory of Da- 
kota, a tract of land for the location of said penitentiary, within the limits 
aforesaid, of not less than forty acres in area: and provided, further, that 
said tract of land shall be satisfactory to the directors. (Sp. Laws 1883, c. 
30, § 1, as amended, Sp. Laws 1883, c. 31, § 1.) 


*§ 2. Board of directors. Said penitentiary shall be erected and con- 
structed under the direction and government of a board of directors composed 
of six persons, who shall be appointed by the governor of the territory, with 
the advice aad consent of the council. Said directors shall hold their offices 
respectively, except those appointed to the first board, for the term of six 
years, or until their successors are elected and qualified, unless sooner re- 
moved by the governor upon specific charges, and in case a vacancy shall 
oc2ur in the position of directorssuch vacancy shall be filled by the governor 
of the territory, which person so appointed shall hold his position until the 
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end of the next legislature thereafter, unless a new appointment and confir- 
mation shall sooner be made. (Jd. § 2.) 


*§ 3. Governor to appoint. Immediately upon the passage of this act 
it shall be the duty of the governor to appoint the members of the first board 
of directors, two of whom he shall appoint for two, two for four, and two. 
for six years, and at every session of the legislative ass mbly thereafter: pro- 
vided, that said body shall not meet oftener than once in two years; shall 
appoint two directors, as provided in section two of this act. (Id. § 3.) 


*S 4, Directors to contract for building. ‘Such directors shall immedi- 
ately proceéd to contract for the erection of a suitable building for a peni- 
tentiary, which shall accommodate from one hundred:to one hundred and 
fifty persons, at a cost for said building and fixtures'complete not to exceed 
fifty thousand dollars, upon the tract of land which may be selected as pro- 
vided for in section one of this act, and for that purpose shall advertise for 
plans and specifications for a suitable building for a penitentiary, which 
plans may or may not be accompanied with the price for which the projector 
will perform the work and erect the said building. From the plans so fur- 
nished, if the directors shall deém it best, or from any other plans furnished; 
they shall select a plan for a penitentiary building. After said plan shall be 
selected, the same shall be placed on file in the office of the treasurer of the 
territory, or at such other public place which said treasurer may designate, 
and be open for inspection for four weeks,. during which time parties desir- 
ing to make proposals to erect the said building on the plan so selected and 
placed on file as aforesaid, shall submit the same to the said directors, to- 
gether with the names of parties who will guaranty that if the proposal be 
accepted, the work shall be performed according to the plans and specifica- 
tions so selected, and under such contract as may be required by said board. 
At the expiration of the time aforesaid, and on a day of which public notice: 
shall be given, the said board of directors shall, in a public manner, open. 
said bids and award the contract to the lowest responsible bidder: provided, 
however, that they shall reserve the right to reject any and all bids, and again 
advertise for proposals, or erect said building under their own direction and 
management, if they shall deem best. (Jd. § 4.) 


*$ 5. Material to be used. The walls of said building containing the 
cells, and of the prison yard of said penitentiary, shall be constructed of good, 
substantial stone or brick masonry, and the cells shall be lined with or made 
of suitable iron, if thought necessary by the directors; and they shall be of 
suitable size, and the material used shall be examined by said directors, and 
they shall reject all material,which they may deem unsuitable. (Id. § 5.) 


*§ 6. Contract—-what to stipulate. The contract shall stipulate that 
the walls shall be construcfed of stone of suitable size and fine texture, or of 
brick as aforesaid, and shall be laid in good cement, and that all ‘other ma- 
terial shall be of good quality of the classes specified, and that the work of 
erection shall be constantly prosecuted, and that the said building, erection, 
and inclosure shall be completed according to the said contract and the plans 
and specification aforesaid, and the whole building and work completed 
within one year from the date of letting said contract. (Id. § 6.) 


*S 7. Partial payment. The directors, as the work progresses, on ap- 
plication of the contractor, shall certify to the auditor of the territory the 
value of the work done on the Muilding at the time, and on such certified 
statement the auditor shall issue a penitentiary warrant on the treasurer of 
the territory for a sum not exceeding eighty pew cent. of the value of the 
work so certified to have been done, which warrants shall.be paid out of the 
fund appropriated by section one of this act. (Id. § 7.) 
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*§ 8. Report of directors. The directors shall make a full and com- 
plete report to the governor, to be by him communicated to the legislature at 
each session, of all their doings, specifying the amount paid to each person, 
for what service or material the same was paid, and shall also give in detail 
a statement of4he transactions of the penitentiary for the preceding year, in- 
cluding the receipts from all sources, all expenditures, and all other matters 
pertaining to the general business, construction, and discipline of the peni- 
tentiary ; also a full statement of the number of convicts received into the 
penitentiary, and from what county received and for what ctimes convicted; 
the number discharged, died, escaped, and pardoned, and the general health 
of the convicts. The said directors shall, before entering upon the duties of 
their office, give a bond to the territory of Dakota in the sum of ten thousand 
dollars for the faithful discharge of all the duties of their office, to be ap- 
proved by the territorial treasurer and put on file in his office. (Jd. § 8.) 


*§ 9. Pay of directors. The said directors shall receive five dollars per 


day for every day they may be actually ‘emptoyed about. the erection of said 
building: provided, that but one of said directors shall be paid for attendance 
during the progress of the work, except when meetings are held for confer- 
ence, and traveling expenses not to exceed ten cents per mile fur each mile 
actually and necessarily traveled in discharge of their duties; the said sum to 
be paid out of the territorial treasury on the warrant of the auditor. (Id. § 9.) 


*§ 10. Penitentiary to be prison of the territory. The said peni- 
tentiary, when completed as herein provided, shall be a general penitentiary 
and prison of the territory of Dakota, for the punishment and reformation 
of offenders, in which shall be confined and employed at hard labor, and gov- 
erned in the manner hereinafter directed, all offenders who shall hereafter be 
committed and sentenced according to law, by the district court of the Third 
judicial district of the territory of Dakota, from any of the counties compris- 
ing said district : provided, that convicts may be transferred from the peni- 
tentiary at Sioux Falls to said penitentiary at Bismarck, or from the peni- 
tentiary at Bismarck to that at Sioux Falls, under the direction of the gov- 
ernor of the territory, whenever in his judgment the interests of the territory 
will be promoted thereby: provided, further, that should there be a division 
in said judicial district, that the same shall not affect the provisions of this 
act, its true intent and meaning being that all prisoners and convicts sen- 
tenced to the penitentiary from the territory now embraced in said judicial 
district shall be confined in said penitentiary at Bismarck, unless transferred 
therefrom as provided for above. (Jd. § 10.) 


*§ 11. Jurisdiction of Burleigh county. For the purpose of all judi- 
cial proceedings, the prison and precincts thereof shall be deemed to he 
within and a part of the county of Burleigh, and the courts of said county 


shall have jurisdiction of all the crimes and offenses committed within the 
same. (Id. § 11.) 


*§ 12. Process, by whom served. All process to be served within the 
precincts of the prison, either upon convicts or upon persons or officers em- 
ployed within the precincts of the prison, except the warden, shall be served 
and returned by the warden, and all officers and employes of the prison shall 


be exempt from serving upon juries in any court and from highway poll-tax. 
(Id. § 12.) 


*§ 18. Officers. The officers of the penitentiary shall consist of the 
board of directors as herein provided, one warden, one gate-keeper, one 
turnkey, and such guards, overseers, and laborers as may be necessary.. (Id. 
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*§ 14. Warden. The warden shall be appointed by the directors, to 
7 hold his office for two years, unless sooner removed by the directors, and said 
directors are hereby authorized to remove such warden at their discretion. 
All other officers and employes shall be appointed by the warden, to be ap- 
proved by the directors, and shall hold their office during the’pleasure of the 
warden. (Id. § 14.) 


*$ 15. Warden’s salary. The warden shall receive a salary to be fixed 
by the directors, not to exceed two thousand [dollars] per annum, and all 
other officers and employes such amounts as the directors may from time to 
time determine and fix upon. (Id. § 15.) 


*§ 16. Visiting prison. The directors shall appoint some one of their 
number from time to time, whose duty it shall be to visit the prison at least 
once in each month, and inspect the books and all the concerns of the prison, 
and ascertain whether the officers are competent and faithful, and the con- 
victs properly governed and employed and cared for, and said visitor shall 
have power to direct any alteration or change therein, with the assent of the 
directors. (Id. § 16.) 


*§ 17. Records open to inspection. All books and documents relat- 
ing to the concerns of the prison shall at all times be open to the examina- 
tion of the directors and: the public. (Zd. § 17.) 


*§ 18. Duties and responsibilities of warden. The warden shall, 
under the direction of the directors, have the charge and custody of the 
prison, with all lands, buildings, furniture and tools, implements, stock and 


od provisions, and every other species of property pertaining thereto or within » 
T : the precincts thereof, and shall superintend the police of the prison and dis- 
A è cipline of the convicts. He shall be secretary of the board of directors, and 

+ | 2 


keep and preserve accurate minutes of all their meetings. He shall be treas- 
urer of the prison, and he shall render to the directors, on the first day of 
each month, a full and accurate statement of all moneys received by him, 
and all sums of money expended by him, during the preceding month, show- 
ing on what account received and expended, and shall accompany such report 
with proper vouchers for all such expenditures, which report shall be verified 
by the oath of the warden; and shall receive and pay out all moneys granted 
by the legislature for the support of the prison, and such as may accrue from 
the business of manufacturing, under contract or otherwise, convict labor or 
rentage, or sale of any personal property. The warden shall keep an account 
of all moneys received for gate-fees for the admission of visitors to the 
prison; the amount of which for each year shall be embraced in his annual 
report, and shall constitute a part of the prison revenues. He shall be his 
own clerk, and keep a correct record of all the transactions of his office, and 
a correct acount of all his doings. He shall keep a daily journal of the pro- 
ceedings of the penitentiary, in which he shall note all infractions of the 
rules and regulations of the penitentiary by any officer or guard thereof, and 
make a memorandum of every complaint made by any convict of cruel or 
unjust treatment by any officer of the prison, or a want of proper clothing 
or food, and also any infraction of the rules and regulations of the peniten- 
tiary by any prisoner, naming him and specifying the offense, and also what 
punishment, if any, was awarded; which journal shall be laid before the di- 
rectors at every meeting. (Id. § 18. ) 
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*§ 19. Bond of warden. Before the warden enters upon the duties of 
his office he shall give a bond to the territory of Dakota in the sum of fifteen 
thousand dollars, with two or more sureties, to be approved by the directors, 
conditioned that he will faithfully account for all moneys which shall come 
into his hands as prison treasurer, and perform all duties incumbent upon 
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him as warden of the prison; he shall also take and subscribe the constitu- 
tional oath of office; and such bond, with the approval of the directors in- 
dorsed thereon, and the oath aforesaid, shall be filed in the office of the terri- 
torial treasurer. The directors may require the warden to file new bonds, 
with other and satisfactory security, in a larger sum than that specified 
above, whenever in their judgment it may seem necessary. (Id. § 19.) 


*§ 20. Rules and regulations. The warden shall make such rules and 
regulations, not inconsistent with the laws of the territory, for the govern- 
ment of the officers and convicts of the penitentiary, as he may deem neces- 
sary and proper, subject to the approval of the directors. (Jd. § 20.) 


*$ 21. Warden’s residence, ete. The warden shall reside within the 
prison grounds, and neither the warden nor any prison officer appointed by 
him or holding any office in the penitentiary including the directors, shall 
have any interest or concern pecuniarily in any contract, either verbal or 
written, which may be entered into by said warden on the part of the terri- 
tory, for any purpose whatever connected with the business of the peniten- 
tiary. (Jd. § 21.) 


*$ 22. Contracts. All contracts made on the part of the territory by the 
warden on account of the penitentiary, shall be in writing and approved by 
the directors before taking effect, unless when the wants or necessities of the 
prison shall compel the warden to purchase supplies of any kind immediately, 
in which case he may purchase the same upon verbal agreement. All con- 
tracts lawfully made by him shall be deemed the contracts of the territory. 
The prison property of every kind in his charge is the property of the terri- 
tory, and all funds of the prison received by him shall at all times be kept 
separate from any other funds. The warden shall have power to make all 
purchases for the prison on such conditions and in such manner as in his 
opinion will best promote the interests of the territory. (Jd. § 22.) 


*$ 23. Public notice. Whenever the warden shall determine to contract 
for the furnishing of the principal articles purchased for the use of the prison, 
such as food, fuel, lumber, stone, brick, iron, or steel, the same shall be con- 
tracted for by the year, when such contracts can be advantageously made. 
The warden shall give previous notice in at least two newspapers, printed in 
the territory of Dakota, of the articles wanted, the quality and quantity 
thereof, as near as the same can be ascertained, the time and manner of de- 
livery, and the period during which such articles shall be received. Such no- 
tice shall be published at least three successive weeks. (Jd. § 28.) 


*$ 24. Awarding contract. All such proposals shall be in writing and 
sealed up, and upon the day appointed in the notice in the foregoing section, 
they shall be opened by the warden, who shall cause all offers made in such 
proposals to be entered in a book and compared. ‘The person offering the 
best terms, together with satisfactory security for the performance which 
Shall be required by the warden in said notice, shall be entitled to the con- 
tract, unless it shall appear to the warden that no one of the offers is as low 
as the fair market price. In that case no offer shall be accepted, but the 
warden may, if he thinks necessary, advertise again and proceed as before 
provided for. (Jd. § 24.) 


*§ 25. Contractor to give bond. All persons contracting under the 
provisions of the preceding sections shall give bonds to the territory in double 
the value of the supplies to be furnished, with satisfactory security for the 
faithful performance of their contract. All bills contracted by the warden 
for purchases on account of the prison shall be approved by a majority of the 
directors.before payment. (Id. § 25.) 
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*§ 26. “Invoices. The warden, shall take bills of quantity and price of 
the supplies furnished in all eases, where the same is practicable, at the time 
of their delivery, and the warden, or such other officer as the warden shall di- 
rect, shall compare the bill with the articles delivered, and if the same are found 
correct he shall make a corresponding entry on the account-books of the prison, 
and file the bill as a voucher of the fact of such delivery. If any bill so ren- 
dered shall be discovered to be incorrect on comparing it with the articles de- 
livered, the warden shall immediately give notice to the person furnishing 
such supplies. (Jd. § 26.) 


*§ 27. Receiving prisoners. Thesheriff of each county shall convey to 
the penitentiary aforesaid all persons convicted in his county and sentenced 
to be confined in said prison, as soon as may be after such conviction and 
Sentence shall have been had; and after delivering such convict or convicts 
to the warden, together with a certified copy of the judgment and sentence. 
of the court ordering such imprisonment, the warden shall deliver to such 
sheriff a receipt, in which he shall acknowledge having received the prisoner, 
(naming him,) which said receipt the sheriff shall file in the office of the clerk 
of the court where such conviction and sentence was had. Such sheriff shall 
be entitled to receive from the treasurer of the territory the amount actually 
and necessarily expended by him in transporting such prisoner, including the 
amount paid for boarding and lodging, and such guards as may have been nec- 
essary, and such further reasonable sum as shall be a fair compensation for the 
time necessarily spent in transporting such prisoner, to be fixed and allowed 
by the territorial auditor. Each officer, overseer, or keeper, employed in or 
about the prison, shall take and subscribe an oath, before some ofticer author- 
ized to administer oaths, to discharge the duties respectively required by law 
and the regulations of the prison, faithfully and to the best of his ability, 
g 37.) said oaths shall be filed with the warden of the penitentiary. (Jd. 

27.) 

*§ 28. Custody of convicts.. All convicts in the prison shall be in the 
charge and custody of the warden, who shall govern and employ them in the- 
manner prescribed by law, the rules and regulations of the prison, and in 
da g 8 to the respective sentence under which they shall be confined. 
(Id. § 28.) 


*§ 29. Duty of employes. All officers and persons employed in and 
about the prison shall perform such duties in charge and oversight of the 
prison, the care of the property belonging thereto, and the custody, govern- 
ment, discipline, and employment of the convicts, as shall.be required of them 
by the warden, in conformity to law and the rules and regulations of the 
prison, and no such officer or person shall be engaged directly or indirectly 
in procuring a pardon of any convict confined in said prison, and any person 
violating the provision of this section shall be subject to immediate removal. 
(id. § 3.) . 

*§ 30. Solitary confinement. Every convict against whom the punish- 
ment of solitary confinement shall be awarded by sentence of the court, or 
for violating any of the rules and regulations of the prison, shall be confined 
in one of the solitary cells, and during said confinement shall be fed on bread 
and water onl, unless a physician called upon to ascertain the fact shall 
certify to the warden that the fealth of such convict requires other diet. 
(Id. § 30.) 


*§ 31. Hard labor. <All convicts sentenced to punishment of hard labor 
in said prison shall be constantly employed for the benefit of the territory. 
No communication shall be allowed between them and any person without 
the prison, except under supervision prescribed by the rules of the prison. 
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“They shall be confined in separate cells at night-time, and in day-time all in- 
tercourse between them shall be prevented as far as practicable. All com- 
munication between male and female convicts shall be prevented. (Jd. § 31.) 


x8 32. Food. The daily sustenance of convicts not in solitary confine- 
ment, nor in the hospital, shall consist of wholesome, coarse food, with such 
proportions of meat and vegetables as the warden shall deem best for the 
health of the convicts. (Jd. § 32.) 


*§ 33. Liquors. No spirituous liquors or any article of indulgence shalr 
be allowed any convict, except by order of the physician, which order shall 
be in writing and for a definite period, and the warden may, in his discre- 
tion, make moderate allowance of tea or tobacco to convicts as a reward for 
industry and good behavior. (Id. § 33.) 


*§ 34. Beds and clothing. The clothing and bedding of convicts shall 
be of such quality and quantity as the judgment of the warden may direct, 
consulting the health and comfort of the convicts and the interest of the ter- 
ritory. (Id. § 384.) 


*§ 35. Discipline. All necessary means shall be used under the direction 


of the warden to maintain order in the prison, enforce obedience, suppress 
insurrections, and effectually prevent escapes, even at the hazard of life, for 
which purpose he may at all times command the aid of the officers of the in- 
stitution and of the citizens outside the precincts of the prison, and any 
citizen refusing to obey such command shall be held liable to such fines, pen- 
alties, and forfeitures as apply to persons refusing to obey a sheriff or other 
officer calling upon the aid of the county to assist in serving a process or for 
. quelling an insurrection. (Zd. § 35.) i 


*§ 36. Treatment. The warden and all prison officers shall uniformly 
treat prisoners with kindness, and the warden shall require of the officers 
that in the execution of their respective duties they shall in all cases refrain 
from boisterous and unbecoming language in giving their orders and com- 
mands. ‘There shall be no corporal or other painful and unusual punishment 
inflicted upon convicts for violation of prison rules. (Id. § 36.) 


*§ 37. Money and effects of prisoners. The money and effects, except 
the clothes, in possession of each convict when committed to the prison shall 
be preserved by the warden and restored to the convict when discharged. 
(Id. § 37.) 


*§ 38. Discharge of convict. Every convict when discharged shall be 
provided with a decent suit of clothes and a sum of money, not to exceed 
five dollars, and transportation to the place where the convict received sen- 
tence, and may also be allowed employment in the prison, under the rules es- 
tablished for the government of convicts, for such period of time, and at such 
rate of compensation, as the warden shall deem proper and equitable. (Id. 
§ 38.) 

*§ 39. Death of convict. The warden shall in case of déathof any con- 
vict cause the body to be decently buried, or- deliver it to the relatives or 
friends of such convict, if demanded by them within twenty-four hours. 
(Id. § 39.) 


*§ 40. Employment of convicts. If the warden shall at any time deem it 
for the interesé of the territury, he may employ the convicts outside the prison 
yard in quarrying or getting stone from and cultivating the prison farm, or 
in doing any work necessary to be done in the prosecution of the regular 
business of the institution; and in all such cases the warden shall detail such 
force from the prison police as he shall deem necessary to watch and guard 
.them, and in case any convict employed outside the prison yard shall escape, 


#. 
ad g 


< 

~- Y 
ay 

Ag 


5 ? 
37 whe ge pl af t 


e 
£ 


Aa 
kie a 


wet s 


, t s 
<- + © a ALF 


, 
hom & OL RAO 


710 POLITICAL CODE. 


` 


he shall be deemed as having escaped from the prison proper: provided, how- - 
ever, that the warden shall be held responsible for the escape of any prisoners 
through the carelessness or neglect of himself or any of his subordinates. 
(Id. § 40.) 

*§ 41. Record of conduct. The warden shall keep a true record of the 
conduct of each convict, specifying each infraction of the rules of discipline. 
At the end of each month the said warden shall give a certificate of good con- 
duct to each convict who shall require it, against whom is recorded no in- 
fraction of the rules of discipline. (Id. § 41.) 


*§ 42. Exemption from solitary confinement. When any convict 
sentenced to periodical terms of solitary confinement, shall, after suffering 
one term of solitary confinement, conduct himself in a peaceful, obedient,. 
and industrious manner, the board of directors may exempt him from further 
solitary confinement during good behavior. (Id. § 42.) 


*§ 43. Capturing escaped convicts. The warden may adopt such 
measures as he may deem proper, with the approval of the directors, to aid. 


a= 


in detecting and capturing escaped convicts. (Jd. § 43.) : ' 


*S 44. Leasing convict labor. The warden is authorized and empow- 
ered, by and with the advice and approval of the board of directors of said 
penitentiary, to lease from time to time the labor of such portion of the able- 
bodied prisoners confined therein, together with such shop room, machinery, 
and power as may be necessary for their proper employment, to such persons 
for such purposes, upon such terms and conditions, and for such length of 
time, not exceeding five years at any one time, as he shall deem most con- 
gat) to the interests of the territory and the welfare of the prisoners. (Jd. 

4, 

*S 45. Reservations in contracts. In every contract made pursuant 
to the authority herein conferred, there shall be reserved to the directors of 
said penitentiary, and to the warden, and to each and every one of his sub- 
ordinates, full power and authority to prevent the demanding or imposition 
of unusual or severe labor, or labor whereby the health or safety of the con- 
victs may be impaired or jeopardized; and the said warden may, from time 
time, prescribe all needful rules for the government and conduct of all con- 
tractors, their overseers and agents, in their relations to the convicts, and 
may require summary dismissal of any individual employed by any con- - 
tractor in said prison, whenever it shall appear that the presence or conduct of 
such individual is prejudicial to the discipline of the prison or the welfare of 
the convicts. (Id. § 45.) . 


*$ 46. Security for faithful performance of contracts. Adequate 
security shall be exacted of all contractors for the faithful performance of all 
the provisions of the contracts on their part to be performed, and the direct- 
ors and warden of said penitentiary shall use their utmost endeavors to have 
all the terms and conditions of said contracts fully complied with on the part 
of the warden; but no contractor shall have or claim from the territory of 
Dakota, or the warden, or from the prison, or any of its funds, any damages, 
whether by way of recoupment, set-off, or otherwise, for or on account of 
the failure or neglect of said warden to furnish to such contractor the labor 
of the full number of convicts specified in the contract. (Id. § 46.) 


*§ 47. Rules and regulations. The board of directors of said peniten-- 
tiary are empowered to make all needful rules and regulations for the guid- 
ance of the warden in the exercise of the authority herein conferred upon 
him, and may, whenever in their judgment it is impracticable to continue to 
furnish the labor of convicts to any contractor, order and direct the cancella- 
tion of any contract, and thereupon, after six months’ notice to such con- 
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tractor, all obligations of the warden under such contract shall cease and de- 
termine, and such contractor shall not have or be entitled to have any 
compensation, whether by way of damages, set-off, recoupment, or other- 
wise, in consequence thereof. (Id. § 47.) 


*S 48. Proposals for convict labor. Before entering into any con- 
tract for the leasing of convict labor, the warden shall, by public advertise- 
ment, invite sealed proposals for the hiring of such labor, shop room, ma- 
chinery, and power. Such advertisement shall specify the time and place 
when and where such proposals will be opened and considered, and there 
“pr reserved the right to reject any or all bids that may be made. (Id. 
§ 43. 


*§ 49. Reward for good behavior. Wheneverany convict, by contin- 
ued good behavior, diligence in labor or study, or otherwise, shall surpass 
the general average of convicts, he may be compensated therefor, at the dis- 
cretion of the governor, upon the recommendation in writing of the direct- 
ors, either by diminishing the period of his confinement or by payment of 
money, or both. (Id. § 49.) 


*§ 50. Insane convict—how disposed of. Whenever it shall appear 
to the satisfaction of the governor, by the representations of the warden and 
directors of said prison, that any person confined therein has become insane 
during such imprisonment and is still insane, it shall be lawful for the gov- 
ernor to make inquiry thereof, and if he shall determine that such person 
has become and is insane, to make an order that such person be taken from 
said prison and be confined and treated in one of the territorial hospitals for 
the insane, and upon his recovery from such insanity, if before the expira- 
tion of his sentence, that he be returned to said penitentiary; and it shall be 
the duty of the warden of said penitentiary to deliver such insane person 
to the superintendent of such hospital, and such superintendent shall receive 
such person into such hospital upon the presentation of the order of the 
governor, and in obedience thereto, and the expense of the same shall be au- 
dited by the auditor of the territory, and paid upon his warrant out of the 
territorial treasury. (Id. § 50.) 


*§ 51. If territory divides. In case of any division of the territory of 
Dakota before the expenses hereby incurred shall have been paid, that part 
of said territory in which said penitentiary is located, after such division, 
shall assume and pay all debts, bonds, and liabilities of the said territory 
existing on the date of such division by reason of the erection of the build- 
ing herein provided for. (Id. § 51.) 


*§ 52. Bonds to be issued. For the purpose of providing funds to pay 
the cost of constructing and furnishing of a territorial penitentiary at the 
city of Bismarck, and for the use herewith, the territorial treasurer is hereby 
authorized and empowered, and it is made his duty, to prepare for issue fifty 
thousand dollars of territorial bonds, running for a term or period of twenty 
years, and payable at the option of the territory after a term of five years, 
and bearing interest at the rate of six per cent. per annum with coupons at- 
tached, made payable semi-annually on the fitst day of July and January each 
vear, In denominations of not less than one hundred dollars each. Such 
bonds shall be executed for the territory, and under the seal thereof, by the 
governor and treasurer, shall be attested by the secretary, and shall be nego- 
tiated by the treasurer of the territory. (Sess. Laws 1883, c. 82, § 1.) 


*S 53. When to be issued, and price. Said bonds shall be known 
and designated as the “Second Dakota Territory Penitentiary Loan,” and be 
kept as a separate fund on the books of the treasurer, and to be issued and 
sold in the following manner, viz.: Whenever the directors of the peniten- 
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tiary shall certify to the treasurer that contracts with good and sufficient 
securities have been executed with responsible persons for erecting and com- 
pleting and furnishing the building and fixtures ready for use of a peniten- 
tiary in accordance with this act, and the act entitled an “Act to provide for 
the building and government of a territorial penitentiary for Dakota territory, 
at Bismarck, Dakota,” which shall accommodate at least one hundred and 
twenty-five territorial prisoners, it shall be the duty of the treasurer to issue 
and otfer for sale, by public advertisement in one or more newspapers, to the 
person paying par or the highest premium above par, and sell the whole fifty 
thousand dollars of bonds, or any part thereof as may be necessary, and use 
the eo) thereof in accordance with the provisions of the act aforesaid. 
(Id. § 2. 


CHAPTER LIV. 
DEAF AND DUMB. 


*§ 1. Deafand dumb institute—established at Sioux Falls. The Da- 
kota school for deaf mutes is hereby established and located on the south-west 
quarter of section number fifteen, in township number one hundred and one, 
range number forty-nine, in the county of Minnehaha, and within the cor- 
porate limits of the city of Sioux Falls, Dakota Territory, and shall be under 
the charge of a board of trustees, to consist of five residents of this territory. 
(Sp. Laws 1883, c. 26, § 1.) 


*§ 2. Trustees, how appointed. The governor shall, by and with the 
advice and consent of the council, appoint said trustees, whose term of office 
shall be for two years, and until their successors are appointed and qualified. 
(Id. § 2.) 


*§ 3. Oath of trustees. The trustees so appointed, before entering upon 
their duties, shall take and subscribe an oath to support the constitution of 
the United States and the act organizing the territory of Dakota, and to faith- 
fully, honestly, and impartially discharge the duties of trustees of the Dakota 
school for deaf mutes, which oath shall be filed with the secretary of the ter- 
ritory. (Id. § 3.) 

*§ 4. Mileage of trustees. The trustees shall receive no compensation 
for any service, but shall bé entitled toten cents per mile going and return- 
ing, necessarily traveled in attendance upon meetings of the board. Upon 
the presentation of the proper vouchers containing statement of mileage 
traveled in attendance upon said meetings, duly signed by the president of 
the board of trustees and countersigned by the secretary of the board, the 
territorial auditor shall draw his warrant upon the territorial treasurer there- 
for, to be paid out of the territorial treasury. (Jd. § 4.) 


*§ 5. Meetings of trustees. The board of trustees shall hold an an- 
nual meeting upon the first Wednesday of December, each year, at the school, 
at which meeting they shall choose a president, a secretary, and a treasurer, 
who shall be different persons, and from among the members of the board. 
The board may hold such additional meetings as may be deemed necessary, on 
the call of the president or secretary. (Id. § 5.) 


*§ 6. Duties of the board. The object and duty of the board of trus- 
tees shall be to continue and maintain the school for the education of the deaf 
and dumb established and located at Sioux Falls, and to afford to that unfor- 
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tunate class, so far as possible, enlightened and practical education that may 
aid them toobtain the: means of subsistence, discharge the duties of citizens, 
and secure all the happiness which they are capable of obtaining. (Jd. § 6.) 


*§ 7. Same. It shall be the duty of said board: 


1. To preserve and care for the buildings, grounds, and all the property be- 
longing to the school. 

2. To employ a superintendent and matron, both of whom shall be skilled 

_in the use of the sign language, and capable and efficient in the instruction, 
management, and care of the deaf and dumb of the deaf and dumb; and the 
matron shall not be the wife of the superintendent, or any teacher or officer of 
the school; to prescribe the duties of the superintendent and matron, and to 
fix their compensation. 

3. To prescribe such charges for board, tuition, and care of pupils received 
from without,the territory, as will be sufficient, at least, to pay all expenses 
thereof, and collect all such charges fixed by them. 

4. To faithfully apply all funds, effects, and property which may be re- 
ceived for the use and benefit of the school. 

5. To report to the governor biennially in the month of December preced- 
ing the meeting of each regular session of the legislature. Said report shall 
contain an account of the school during the period of two years ending the 
thirtieth day of November preceding, and all matters of interest connected 
therewith, and a detailed statement of all receipts and disbursements of funds 
during such years, and of all funds in their charge. 


6. To fix the period of the academic year of said school, which period shall 
be not less than forty weeks. (Jd. § 7.) 


*§ 8. Liability of trustees. The trustees for the time being shall be 
severally liable for the faithful application of all property, funds, and effects 
which may be received for the use and benefit of the school; and property, 
funds, and effects received by gift, grant, donation, devise, or bequest shall 
be applied as directed by.the person from whom received. (Id. § 8.) 


*§ 9. Pupils. All deaf and dumb persons, residents of this territory, 
-over six years of age and under twenty-one years of age, capable of receiving 
instruction, free from contagious or chronic disease, shall be received and 
taught free of charge. Like pupils may be received from without this ter- 
ritory upon payment to the treasurer of the board of trustees, quarterly in 
advance, at the rate of one hundred and eighty dollars per academic year; 
but no pupil from without the territory shall ever be received to the exclusion 
of any pupil resident within this territory from any of the privileges or ben- 
efits of the school. Al pupils shall freely and equally enjoy all the benefits 
and privileges of the school, and kave the use of the library and books of 
tuition, and receive board, washing, lodging, attendance, medical care, fuel, 
etc., etc., without preference or distinction. And all pupils shall be treated 
with the utmost considerate regard for their misfortune, and always with 
kindness and humanity; and the board shall carefully puters this provision. 
(Id. § 9.) 


*§ 10. No trustee to be interested in contract. No trustee or officer 
of the school shall be interested, either directly or indirectly, in any contract 
for the purchase of building materials, supplies, or any other articles for the 
use of the scHool. (Jd. § 10.) 


*§ 11. Trustee not eligible to superintendency—officers. No trus- 
tee shall be eligible'to the office of superintendent of the school during the 
term of office for which he was appointed. That the trustees appointed 
under this act shall meet within thirty days after their appointment, and 
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organize by choosing from their number a president, secretary, and treasurer, 
to hold their respective offices until the annual meeting in December, or 
until their successors are elected and qualified. (Jd. § 11.) 


*$ 12. Bonds to be issued. For the purpose of providing funds to 
pay the cost of erecting and furnishing a main building for the Dakota 
school for deaf mutes at Sioux Falls, Dakota territory, the territorial treas- 
urer is hereby authorized and empowered, and it is made his duty, to prepare 
for issue twelve thousand dollars of territorial bonds, running for a term or 
period of twenty years, and payable at the option of the territory after aterm 
of ten years, and bearing interest at the rate of six per cent. per annum, with 
coupons attached, made payable semi-annually on the first day of July and 
January each year. Such bonds shall be executed under the seal of the ter- 
ritory, by the governor and treasurer, and shall be attested by the secretary, 
feat a d negotiated by the treasurer of the territory. (Sp. Laws 1883, 
c. 27, 1. 


*13. Proposals for sale of bonds. It shall be the duty of the treasurer 
to receive sealed proposals for the purchase of said bonds, and upon request 
of the board of trustees of said school he shall give public notice for thirty 
days in two newspapers of general circulation, one of which shall be pub- | 
lished in the city of New York, and said bonds shall be sold to the highest 
bidder for cash. (Id. § 2.) 


at : *$ 14. Bond tax. For the purpose of the prompt payment of principal 
Md i and interest of the bonds herein provided, there shall be levied by the terri- 
i torial board of equalization at the time the other taxes are levied, and col- 
tid y lected in the same manner as other territorial taxes are collected, such sums 
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as shall be sufficient to pay such interest and exchange thereon, and after 
nine years from the first day of May, eighteen hundred and eighty-three, in’ 
yt addition thereto a sinking-fund tax shall be annually levied suificient to re- 
A, tire and pay such bonds at their maturity; and it shall be the duty of the ter- 
‘= ritorial treasurer to pay promptly, on the first days of July and January of 
each year, such interest as shall then be due, and to purchase said bonds at 
their market value, and retire and cancel the same with the sinking-fund tax : 
as fast as the same be received; and no tax or fund provided for the payment 
as of such bonds, either principal or interest, shall at any time be used for any 
i other purpose. (Jd. § 3.) 


*§ 15. Interest may be paid from other funds. If for any reason 
the territorial treasurer shall not have in his hands sufficient funds herein 
“pt | provided to pay the interest upon such bonds when due, he shall pay such 

i interest out of any other unappropriated fund belonging to the territory, and 
there is hereby appropriated and set apart out of the general funds belonging 
to the territory a sum sufficient to pay such interest on said bonds as may be- 
come due before the funds and tax therein provided can be made available; 
and it shall be the duty of said treasurer to pay said interest promptly at the 
time it falls due out of said funds. (Id. § 4.) 


*§.16. Replacing funds. All moneys belonging to the general territorial 
fund applied by said treasurer in payment of the interest of said bonds shall 
i be replaced from the special tax levied to pay the same. (Jd. § 5.) 


*S 17. When to commence construction. And the board of trustees. 
of said school are hereby empowered and directed, within ninety days after 
this act becomes a law, to proceed, with the co-operation of the governor of 
the territory, to secure and adopt plans for, and commence the construction 
of, said main building; and after the same is completed. or to be occupied, to 
contract for and to purchase suitable furniture and fixtures for the same; 
said main building to be a stone or brick substantial building; and there shall 
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be expended in the erection of the same, as herein provided, out of the pro- 
ceeds of said bonds, not ‘less than the sum of ten thousand dollars. Said 
board of trustees shall make a full and detailed report of their expenditures 
and action under this act to the next territorial legislative assembly. (Id. 


§ 6.) 


*§ 18. Appropriation. There’is hereby appropriated out of the terri- 
torial treasury all the funds realized by the sale of the bonds provided for in 
this act; and it shall be the duty of the auditor of the territory, upon the ap- 
plication of the board of trustees, or a majority thereof, of said school for 
deaf mutes, to draw on the territorial treasurer for the purpose of construct- 
ing and furnishing said main building, and for the purpose of carrying out 
the provisions of the aforesaid act. (Id. § 7.) 


CHAPTER LY. 
ATTORNEY GENERAL. 


*§ 1. Office created—duties of attorney general. There shall be in 
and for the territory of Dakota an attorney general, who shall be appointed 
by the governor, by and with the advice and consent of the legislative coun- 
cil, who shall hold his office two years, and until his successor is appointed 
and qualified. He shall be a member of the territorial board of equalization. 
He shall appear for the territory and prosecute and defend all actions and 
proceedings, civil or criminal, in the supreme court, in which the territory 
shall be interested as a party, and shall also, when requested by the governor, 
or either branch of the legislature, appear for the territory and prose- 
cute or defend in any other court or before any officer in any cause or mat- 
ter, civil or criminal, in which the territory may be a party or interested, 
and shall attend to all civil cases remanded by the supreme court to any dis- 


trict court in which the territory is a party or interested. (Sess. Laws 1883, 
c. 8, § 1.) 


*§ 2. To prosecute official bonds. It shall be the duty of the attorney 
general, at the request of the governor, auditor, or treasurer, to prosecute, 
any official bond, or any contract in which the territory is interested, upon a 
breach thereof, and to prosecute or defénd for the territory all actions, civil 


or criminal, relating to any matter connected with either of their depart- 
ments. (Id. § 2.) 


*§ 3. To advise district attorneys. The attorney general shall consult 
with and advise the district attorneys, when requested by them, in all mat- 
ters pertaining to the duties of their office. He shall also, when requested, 
` give his opinion in writing, without fee, upon all questions of law submitted 
to him by the legislature, or either branch thereof, or by the governor, audi- 
tor, treasurer, or superintendent of public instruction. (Id. § 3.) 


*§ 4. Shall prepare certain writings. Whenever requested by the ter- 
ritorial auditor, treasurer, or superintendent of public instruction, he shall 
prepare proper drafts for contracts, forms, and other writings, which may 
be wanted for the use of the territory; and he shall report to the legislature, 


or either branch thereof, whenever requested, upon any business relating to, 
the duties of his office, (Id. § 4.) 
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*§ 5. Moneys received, how disposed of. All moneys received by the 
attorney general belonging to the territory shall, immediately upon the re- 
ceipt thereof, be paid by him into the territorial treasury. (Id. § 5.) 


*§ 6. Shall keep certain books. ‘The attorney general shall keep in 
proper books, to be provided for that purpose, at the expense of the territory, 
a register of all actions and demands prosecuted or defended by him in be- 
half of the territory, and of all proceedings had in relation thereto, and shall 
-deliver the same to his successor in office. (Jd. § 6.) 


*$ 7. Oath and bond. Before the attorney general enters upon the 
duties of his office, he shall take and subscribe the oath required by law, and 
-Shall execute to the territory a bond, with not less than three sureties, in the 
sum of three thousand dollars, to be approved by the governor, conditioned 
for the faithful performance of his duties as attorney general, and also as 
member of the territorial board of equalization, which bond and oath shall 
be filed in the office of the executive, and such bond shall be renewed in 
‘larger amounts whenever requested by the legislature. (Jd. § 7.) 


*§ 8. Salary. The attorney general shall receive a salary of two thou- 
sand five hundred dollars per annum, and all necessary traveling expenses 
incurred while journeying in the performance of the said office, to be paid in 
quarterly payments, which shall be in full for all his services both as attor- 
ney general and as a member of the territorial board of equalization; and 
there is hereby appropriated, out of any money in the treasury not otherwise 
¢ appropriated, a sum of money sufficient to pay such salary and expenses: 

provided, that no warrant upon the treasurer for such expenses be drawn 
de by the auditor until an itemized statement of such expenses, verified by 
a oath, shall be filed with the auditor. (Zd. § 8.) ~ 
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CHAPTER LVI. 


I ʻi LAND DRAINAGE. 
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4 *§'1. Officers of county or town may cause construction of drain. 
‘yt ‘The board of county commissioners of any county, or the board of super- 
4 i visors of any organized towņpship, shall have power at any regular session, 
when the same shall be conducive to the public health, convenience or wel- 

2 fare, or when the same will be of public benefit or utility, to cause to be con- 
- structed as hereafter provided, any ditch, drain, or water-course within said 
county or township. (Sess. Laws 1883, e. 75, § 1.) 


*§ 2. Petition—appointment of viewers and other duties, etc. Be- 
fore the board of commissioners or board of supervisors shall establish any 
_ ditch, drain, or water-course, there shall be filed with the register of deeds 

(or the clerk of the township) of such county a petition, signed by one or 
, more of the land-owners whose lands will be liable to be affected by or as- 
sessed for the expense of the construction of the same, setting forth the 
necessity thereof, with a general description of the proposed starting point, 
route, and terminus; and such petitioner or petitioners shall give a bond, with 
| good and sufficient freehold securities, payable to the territory, to be approved 

by the register of deeds or township clerk, conditioned to pay all expense in 
case the board of commissioners or board of supervisors shall fail to establish 
said proposed ditch, drain, or water-course. As soon as said petition is filed 
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said boards shall, if in regular session, or at any regular session, appoint three 
resident freeholders of the county or township not interested in the construc- 
tion of the proposed work, and not of kin to any parties interested therein,. 
as Viewers, to meet at a time and place specified by said boards, preparatory 
to commeneing their duties as hereinafter specified. And it shall be the 
duty of the register of deeds or clerk thereupon to issue to said viewers a 
certified copy of the petition and order of the board, who shall proceed at the 
time set in said order, with a surveyor, who shall be a civil engineer, and. 
shall make an accurate survey of the line of said ditch, drain, or water-course 
from its source to its outlet, and they shall cause stakes or monuments to be 
set along said line, numbered progressively down stream at each one hundred 
feet. And they shall make a computation of the total number of cubic yards 
of earth to be excavated and moved from said drain, ditch, or water-course, 
and an estimate of the total cost of construction of the whole work. And 
they shall set apart and apportion to each parcel of land, and each corporate 
road or railroad, and to the county and townships when public highways are 
benefited, a share of said work in proportion to the benefits which will result 
to each from such improvement, and give location of each share, its length in 
feet, and the estimated number of cubic yards of earth to be removed there- 
from, and the price per cubic yard, and the cost of the construction of each,. 
or allotment separately, and specify the manner in which the work shall be 
done. And they shall have power, where they find it necessary, to pro- 
vide [for] running said ditch under ground through drain tiles or other ma- 
terials, as they deem best, by specifying the size and kind of tile or other 
material to be used in such under-ground work, and shall estimate the cost of 
the same as a part of the total cost of the work; and they shall accurately de- 
scribe, as the same is described on the county or township tax duplicate, each 
parcel of the land to be assessed for, the construction of said ditch, giving the 
number of acres in each tract assessed, and the estimated number of acres 
benefited, the amount that each tract of land will be benefited by the con- 
struction of said work, and the amount that each tract is assessed therefor. 
And they shall, in tabular form, give the depth of cut, the width at the bot- 
tom and the width at the top, at the source, outlet, and at each one hundred 
foot stake or monument of said ditch, drain, or water-course. And they shall 
also ascertain and give the names of the owners of the lands that are assessed 
for construction of said ditch, drain, or water-course, as far as they can be 
ascertained with reasonable inquiry and search of the public records, and re- 
port also whether or not the proposed ditch or drain will be of public utility. 
(Id. § 2.) > 


*§ 8. Duty of viewers where proposed drain occuptes a private 
ditch. Whenever a public ditch, drain, or water-course is located wholly or 
in part in the bed of a private ditch already or partially constructed, the 
viewers shall make an estimate of the number of cubic yards of earth already 
excavated, and the cost of same on each tract of land, and deduct the same 
from the assessment thereon. (Id. § 3.) 


*§ 4, Lands benefited by drain to pay costs. All lands benefited by 
a public ditch, dtain, or water-course shall be assessed in proportion to the 
benefit for the construction thereof, whether it passes throug’ said lands or 
not, and the viewers, in estimating the benefits to lands not traversed by 
said ditch, shall not consider what benefits such lands will receive after some 
other ditch or ditches shall be construed, [constructed, | but only the benefits 
that will be received by reasons of the construction of the public ditch as it 
affords an outlet for the drainage of such lands. (Id. § 4.) 


*§ 5. Viewers — Discretionary powers. In locating a public ditch, 
drain, or water-course the viewers may vary from the line described in the 
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petition as they deem best: provided, they commence the ditch at the 
point described in the petition and follow down the line therein described as 
near as practicable; and provided, further, that when there is a sufficient 
fall in length of the route described in the petition to drain the lands adja- 
cent thereto, they may extend the ditch below the outlet named in the peti- 
tion far enough, not exceeding one-half mile, to obtain a sufficient fall and 
outlet, [and] not be detrimental to the usefulness of the whole of the work; 
they shall, as far as practicable, locate the ditch on division lines between 
lands owned by different persons, and they shall, so far as practicable, avoid 
laying the same diagonally across the lands, but they must not sacrifice the 
general utility of the ditch to avoid diagonal lines. And all persons whose 
lands may be affected by said ditch may appear before said viewers and freely 
express their opinions on all matters pertaining thereto. (Id. § 5.) 


*S 6. Damages. In locating a public drain or water-course, the viewers 
shall estimate the damages, if any, that any person or persons will sustain 
by reason of the construction of such ditch, and assess such damages to par- 
ties owning the lands benefited in proportion im as each tract of land is as- 
sessed for benefits. (Id. § 6.) 


*§ 7. Concerning route of ditch. The viewers, if they find the route 
proposed is not such as best to effect the object sought, or that the proposed 
drainage can be effected as well in construction with a ditch necessary for 
the improvements of public highways already established, or such as may be 
thereafter required, shall proceed to establish the route. If the route pro- 
posed is upon a section line where a public road may be required, and in all 
cases in which the route proposed is along highways already established, the 
viewers shall locate the ditch ata sufficient distahce from center of such 
highways to admit of a good road along such central line. The earth taken 
from the ditch shall be so placed upon the roadway as to form a turnpike, and 
no nearer to the margin thereof than two feet. But in locating a drain 
as above, the viewers shall not materially depart from the terminal points - 
described in said petition. (ld., § 7.) 


*§ 8. Viewers—when to meet—report, etc. Said viewers may, after 
having met at the time and place specified in the order issued to them by the 
register of deeds or township clerk, proceed immediately to perform their said 
duty, or adjourn from time to time, as best suits their convenience, and file 
their report with the register of deeds or township clerk, at least four weeks 
before the next regular meeting of said boards: provided, the water behigh 
or the weather inclement, they shall not be compelled or required to file the 
report until at least four weeks before the second regular meeting of said 
board, after having received their orders from the register of deeds’ or town- 
ship clerk, but their report must then state the reason for such postponement. 
And if the viewers find the proposed ditch, drain, or water-course not of pub- 
he benefit or utility, they may report against the location of the same, in, 
l which case their report need only state that they find the proposed work not 
A to be of public benefit or utility. (Jd. § 8.) 


oe *§ 9. Duty of clerk when report is filed. It shall be the duty of the 
‘ . register of deeds or township clerk on said report being filed, if it be in favor 
of the proposed work, to cause a notice to be given a publication for three 
consecutive weeks, by posting three copies of said notice in three public 
places in the township or townships where the proposed work is located, and 
one at the door of the court-house in said county, of the pendency of said 
| petition and at [of] the time set for the hearing thereof, which notice shall 
briefly state where said ditch commences at its source, through whose land it 

„passes, and where it terminates at the outlet, together with the names of the 

owners of the lands that will be affected thereby, so far as these can be ascer- 
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tained with reasonable inquiry, and search [from] the public records in the 
offices of the township clerk, register of deeds, and treasurer; and at the same 
time the register of deeds or township clerk shall mail a copy of the same to 
all non-residents whose address is known to him or can be ascertained by in- 
quiring at the treasurer’s office. (Id. § 9.) 


*$ 10. When county commissioners shall establish drain. Said 
board of commissioners or board of supervisors, at the time set for the hearing 
of said petition, shall, 1f there is no remonstrance filed, proceed to hear said 
petition, and [if] they find the reviewer’s repoit is made in accordance with 
the provisions of this act and it be in favor of the proposed work, and [if] 
they find the proposed drain to be of public utility or conducive to public 
health, or of public benefit or convenience, they shall establish the same as 
specified in the report. But if the viewers report against the proposed work 
the board shall dismiss the petition and tax the cost as hereinafter provided, 
and, when damages are awarded to any person or persons or corporation as 
provided by this act, the board of commissioners or board of supervisors shall 
order the same to be paid out of the county or tewnship treasury to the per- 
son, persons, or corporation entitled thereto. (Id. § 10.) 


*§ 11. Remonstrance. It shall be lawful for any person interested in 
the location of said proposed work to file with the board of commissioners or 
township board, at or before the time set for the hearing of the petition, a 
remonstrance against the ditch as located by viewers on and across his lands, 
by setting forth his grievances therein, and any person deeming his assess- 
ment too high or the damages allowed too low, may remonstrate for such 
reasons against the action of the viewers. Any person filing a remonstrance 
shall file with the same a bond payable to the territory, with not less than two 
freehold sureties, conditioned for the payment of all costs and expenses caused 
by such remonstrance, if any action of the viewers be sustained by viewers 
to be appointed as hereinafter provided,—such bond to be approved by the 
board of commissioners or township boards; and thereupon said board shall 
appoint three disinterested resident freeholders ol the county or townships, 
not of kin to any person interested in the proposed work, as viewers, to meet 
at a specified time and place preparatory to commencing said review, and it 
shall be the duty of the register of deeds or township clerk thereupon to issue 
to said reviewers a certified copy of the petition and remonstrance, and order 
of the board in appointing such reviewers. (Id. $ 11.) 


*S 12. Reviewers—duty of. Such reviewers shall meet at the time and 
place specified in the order issued to them by the register of deeds or town- 
shipclerk, and proceed to review the action and report of the viewers, as well 
as the entire premises through which the proposed work extends, and shall 
be vested with all power granted to the viewers originally, except that [if] 
they find [the] proposed work of public benefit or utility they shall not change 
the line of the ditch as located by the viewers at any other place or places 
than those complained of in the remonstrance, and then only far enough to 
do justice to the party remonstrating. And they shall, before commencing 
said review, obtain from the register of deeds or township clerk the report of 
the reviewers, which they shall carefully preserve and return to said officers 
when they have completed this review, and they shall file with said cers a 
report of their proceedings in the premises, after having subscribed and sworn 
to the same, at any time before the next regular meeting of said board; and 
if the reviewérs sustain the action of the viewers and make no change in the 
proposed work, their report need only state, after having made full examina- 
tion of the viewers’ report, as well as the entire premises through which the 
proposed work extends, they find- the action of the viewers just and correct, 
and that they sustain and approve the action of the viewers and their re- 
port. (Id. § 12.) 
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*§ 13. Proceedings on report of reviewers. Upon the filing of the 
report of such reviewers, as required by the preceding section, the register of 
deeds or township clerk shall, when the board of commissioners or board of 
supervisors convenes in regular session, record the same, together with the 
proceedings had in the matter of the petition, and if said reviewers sustain 
and approve the action of the viewers without change, all cost occasioned in 
consequence of the filing of the remonstrance shall be taxed against parties 
remonstrating, and a free [fee] bill shall issue thereon by the register of deeds 
or township clerk and be collected as provided by law. (Id. § 13.) 


.¥9 14. Costs of remonstrance—how paid. If the reviewers find the 
proposed work of public benefit or utility, and do not sustain the entire ac- 
tion of the viewers, but make changes in favor of the remonstrants, the cost 
occasioned in consequence of the filing of the remonstrance shall be taxed as 
a part of the total cost of the work, as the same is taxed against the parties 
benefited in proportion to their benefits, and if the viewers find the proposed 
work not of public benefit or utility, the entire cost shall be taxed against 
(le iy and collected as provided in section thirteen of this act.. 

Id. § 14.) 


*§ 15. Adoption of reviewers’ report. Upon the filing of the report 
of the reviewers the board of commissioners, or the township board, shall, if 
they find such report made in accordance with the provisions of this act, 
establish the same as described in the report of the viewers, as they find the 
eyo correct, or changed in the report of the reviewers. (Jd.. 
15, 

*§ 16. Proceedings after adoption of report. Whenever the board of 
commissioners or township board establish a public ditch, drain, or water- 
course, they shall order the viewers, if the same is established without remon- 
strance according to the viewers’ report, or the reviewers, if the same is 
established according to their report, to meet at a time and place specified, 
after a lapse of ten days, and make a final report, in which they shall specify 
the time in which each share or allotment of the ditch shall be constructed 
and completed; and they shall apportion the cost of the location thereof, in- 
cluding printers’ fees, damages, if any shall have been allowed, and compen- 
sation to the laborers who assist the viewers in marking out the ditch, and 
award to each person or persons, or corporation, owning the lands assessed 
for the construction of said work, their proportionate share of said cost, and 
shall specify the time [in] which costs and expenses shall be paid to the 
county or township treasurer, and. file their report with the register of deeds. 
or township clerk, after having subscribed and sworn to the same. And it 
shall be the duty of the viewers and the reViewers to file with the report an 
account of the names of the laborers, and the time each was employed by 
them, and all compensation and damages allowed by this section shall be 
collected by the treasurer as the other taxes are collected, and the compen- 
sation paid out when collected, on an order from the register of deeds or 
township clerk to the parties entitled thereto, and the damages, when col- 
lected, shall be placed into the county or township fund, to compensate the 
county œ township for the damage previously paid, as refjuired by section ten 
of this act. (Id. § 16.) 


*g 17. Appeals. Any person or corporation aggrieved thereby may ap- 
peal from any final order or judgment of the board of commissioners or town- 
ship board, made in the proceedings and entered upon their record, deter- 
mining either the following manner, viz.: Whether said ditch will be 
conducive to public health, convenience,.or welfare; Whether the route 
thereof is practicable; whether the assessments made for the construction of 
the ditch are in proportion to the benefits to be derived therefrom; the 
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amount of damages allowed to any one person or persons, or corporations; 
and the appellant shall file with the register of deeds or township board an 
appeal bond, with at least two freehold sureties, to be approved by the regis- 
ter of deeds or township clerk, and the clerk of district court, conditioned 
that he will prosecute such appeal, and pay all costs that may be adjudged 
against him in the district court: provided, that such appeal bond shall 
be filed within thirty days after such final order or judgment of the board of 
commissioners is made, and after the lapse of such thirty days no appeal can 
be taken. And if an appeal be taken, the register of deeds or township clerk 
shall withhold his notices to the viewers or reviewers to make their final re- 
port, and he shall, within twenty days after the appeal bond is filed, make a 
complete transcript of the proceedings had before the board of commission- 
ers or board of supervisors, and of such appeal bond, and certify the same, 
together with all the papers filed in his office pertaining to sueh proposed 
work, to the clerk of the district court. (Id.°§ 17.) 


*§ 18. When more than one party appeals—duty of judge. If more 
than one party appeal, the judge of the district court shall-order the cases to 
be consolidated and tried together, and the rights of each party shall be sepa- 
rately determined by the jury in its verdict. (Jd. § 18.) Bi 


*§ 19. Sale of work to the lowest bidder. As soon as the final report 
of the viewers or reviewers is filed, the register of deeds or township clérk 
shall sell the jobs of digging and constructing each share or allotment sepa- 
rately, of the entire work, and he shall give notice for three consecutive weeks, 


by posting three written’ copies of such notice in three public places in the ' 


vicinity of the proposed work, and one at the door of the court house in said 
county, of the time and the place he will sell, to the lowest responsible bidder 
or bidders, each and every share and allotment thereof, commencing at the one 
including the outlet, and thence in succession up stream to the one including 
the source, and no bid shall be entertained which exceeds more than twenty 
per cent. over and above the estimated cost of the construction in any case; 
and the register of deeds or township clerk shall contract with the party to 
whom a share or allotment is sold, requiring him to construct such share or 
allotment in the time and manner set forth in the report of the viewers or 
reviewers on which the ditches are established, and shall take from him a 
bond with two freehold sureties, payable to the territory, for not less than 
double the amount for which the same is sold, to be by him approved, condi- 
tioned that he will faithfully perform and fulfill his contract, and pay all dam- 
ages which may accrue by reason of the failure to complete the job within the 
time required in the contract therefor. (Id. § 19.) 


*§ 20. Reselling. A job [failing] to be completed within the time fixed 
in the contract and bond, shall be resold by the register of deeds or township 
clerk to the lowest responsible bidder, but shall not be sold for a sum exceed- 
ing twenty per cent. of the estimated value of such work, nor a second time 
to the same party. A contract and bond shall be entered into as hereinbefore 


provided, but the auditor may, for a good cause shown, give full time to any _, 


contractor, not exceeding sixty days, and the register of deeds or township 
clerk shall fix a time for the completion of work resold, not exceeding sixty 
days from the date of the bond, and no contractor shall be prosecuted on his 
bond until the section below is completed. (fd. § 20.) 


*§ 21. Inspection of work. It shall be the duty of the county surveyor, 
on being notified by any contractor that his job is completed, to inspect the 
same, and if he find that it is completed according to contract he shall accept 
it, and give tothe contractor a certificate of acceptance stating that said job, 
share, or allotment is completed according to the specifications of said ditch; 

vV.2—46 


+ 


a 


` 
. zapt 


s HAA 


bag. 


An 8 = 2 at 
me 
ON. A yh 


ES es oO 
' 


5 
Am et eh ee 
` 


hamt le ee op 
” 


al Pe st ye A oye E Se oe g B e 
Eo * 2 
F ` 
z x 


wo å oa 2a ee 


osh 


722 POLITICAL CODE. 


and if any share or allotment has been sold to a person not the owner of the 
land assessed therefor, he shall in ađdition state the amount due the con- 
tractor for constructing the same, from the owner of the said land, which 
certificate shall be a lien upon the land asssssed for such share or allotment, 
and shall be due and payable immediately by the owner of the land, which 
shall be a lien upon the land assessed for such share or allotment, and shall 
be due and payable immediately by the owner of theland. Such certificate, 
if not paid on demand shall draw interest until paid, and if the allotment 
sold belongs to a non-resident of the county or the township, the register of 
deeds or township clerk shall state such fact when he offers it for sale, and 
when the county surveyor accepts it, and issues his certificate of acceptance, 
he shall file with the register of deeds or township clerk a copy thereof, where- 
upon said register of deeds or township clerk shall charge the amount men- 
tioned in said certificate on the tax duplicate against the land assessed, with 
such allotment, to be collected as other taxes are collected, together with six 
per cent. for the holder of the certificate after the same becomes delinquent, 
and when collected it shall be paid to the [person] holding the certificate on 
an order of the register of deeds or township clerk. (Jd. § 21.) 


*§ 22. Repairs and cleaning drains and ditches. Every person or 
corporation through whose lands any public ditch is constructed, shall be re- 
quired to keep the same open, free, and clear of all obstructions upon his or 
its premises by him or it placed thereon, and in case of a failure to do so 
shall be liable to pay all reasonable and necessary expenses of removing such 
obstruction. A person or corporation aggrieved by any such obstruction 
[may] make a sworn.statement of the facts to the county surveyor, who shall 
proceed to examine the premises and inquire into the truth of the statement, 
and if he finds the statement to be true he shall immediately notify the owner | 
of the land on which such obstruction exists to remove the same within a 
reasonable time, not exceeding twenty days; and if the owner so notified fail 
to remove the obstruction the surveyor shall at once cause the same to be re- 
moved at the expense of such owner, and certify such expense to the register 
of deeds or township clerk, who shall place the same, together with all fees 
and other expenses in the case, on the tax duplicate as an assessment upon 
the lands of such person or corporation, and the same shall be a lien upon 
such lands and shall be collected as other taxes. (Jd. § 22.) 


*§ 23. Same. After the construction of such work, the town supervisor 
of such township in which the same is, or any part thereof, shall keep the 
same or such part thereof in proper repair, and free from obstructions, so as 
to answer its purpose, and pay for the same out of general township fund; 
and to raise the necessary money to reimburse that fund, he shall apportion 
and assess the costs thereof upon the lands which will be benefited by such 
repairs or removal of obstruction, according to such benefits in his judgment. 
He shall make a statement of such assessment and deliver the same to the 
register of deeds or township clerk, who shall put same upon the succeeding 
tax duplicate, and it shall be a lien upon the lands and be collected in same 
manner as territory, townships, and county taxes. The provisions of this 
section shall also apply to all works constructed for the purpose of drainage 
under any law now or heretofore in full force in this territory. If he shall , 
be of the opinion that such assessment or any part thereof ought to be 
charged to lands in other townships, the supervisors thereof shall, on request, 
meet with him at any time and place by him appointed, and they shall jointly 
make such assessments and certificates to the register of deeds or township 
clerks of the proper counties or township. A majority of such supervisors as 
attend any such meeting, shall have power to act and decide any question, 
and to make the assessments and certificates, and upon failure of any town- 


ship supervisor to perform the work required of him by this section, after 
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ten days’ notice in writing to him by any person interested, he shall be liable 
with his sureties on his official bond for all damages caused by such failure 
to perform his duty, to be recovered by the person or persons so damaged: 
He shall so [also] be deem [deemed] guilty of a misdemeanor, and on convic- 
tion thereof fined not less than ten or more than fifty dollars. (Id. § 23.) 


*§ 24. When ditch crosses two or more townships or counties. 
Whenever the route of a proposed ditch, drain, or water-course extends into 
two or more counties, or two or more townships, the [petition | shall be signed 
by one or more of the land-owners in each county or township whose land will 
will be liable to be assessed for the construction of such ditch, and filed with the 
register of deeds or the clerk of the townships of the county containing the head 
or source of the proposed ditch, at least ten days before any regular meeting 
of the board of commissioners or board of supervisors, and thereupon the 
register of deeds or township clerks of such county or townships shall tran- 
scribe and transmit to the register of deeds of each other county, or the town- 
ship clerk of each township interested, a certain copy of such petition; and 
it shall be the duty of the board of commissioners of each county, or the board 
of supervisors of each township interested in the proposed work, at their first 
regular meeting after such petition is filed, to appoint three disinterested 
‘resident freeholders of their respective counties or townships as viewers, in 
like manner as provided for the appointment of viewers on a ditch in one 
county or township, to meet and act conjointly at such, time and place as the 
board of commissioners of the county or township where the petition is filed 
may designate, and such joint viewers shall have the same powers and per- 
form the same duties as provided in this act for the viewers on a ditch in one 
county or township, and they shall file a report of their proceedings with the 
register of deeds of each county interested, at least four weeks before the 
next regular session of the board of commissioners or board of supervisors, 
whereupon the register of deeds of each county, or the township clerk of each 
township, shall give notice for three consecutive weeks in the manner pro- 
vided for ditches in but one county or township, of the pendency of such pe- 
tition, and the time set for the hearing thereof. (Id. § 24.) 


*§ 25. Proceedings in case of joint ditch. The board of commis- 
sioners of the counties, or the board of supervisors of the townships inter- 
ested in a joint ditch, shall, at the time set for the hearing of said petition, 
proceed to establish the same in the manner specified for ditches in but one 
county or township, and in all matters pertaining to such joint ditch the 
boards of commissioners or board of supervisors sball act in the same man- 
ner, so far as applicable, as required by this act establishing ditches in but 
one county or township, and they shall act conjointly; and when such ditch 
is established the viewers shall be notified, as before provided in this act, to 
make their final report, and upon the filing of such final report the shares or 
allotments of sueh ditch shall be sold and constructed as hereinbefore pro- 
vided for ditches in but one county or township, except that the register of 
deeds of the counties or the clerk of the townships interested shall act to- 
gether as one body in performing their duties. (/d. § 25.) 


*§ 26. Repairs of joint ditches. Such joint ditch shall be cleaned and 
repaired or enlarged in like manner as for ditches, bat in one county or town- 
ship, by the joint action of the public officers of the counties or townships in- 
terested. (Id.& 26.) 


*§ 27. Remonstrance in case of joint ditch. It shall be lawful for 
any person or corporation affected by a proposed ditch extending into more 
than onecounty or township, to file a remonstrance with the register of deeds 
of the county in which, or the township clerk of the township in which, he re- 
sides, at least five days before the regular meeting of the board of county 
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commissioners or the township board, when the petition is to be heard; and’ 
when such remonstrance has been filed, and a bond for costs, as provided for 

ditches in but one county or township, the register of deeds shall immedi- 

ately, or township clerk shall immediately, transcribe and transmit a copy of 
such remonstrance and bond to the register of deeds of the other counties, or 
township clerk of other townships, interested, and then, in like manner as 

hereinbefore provided, the boards of commissioners or board of supervisors 

shall appoint reviewers who shall meet and act tugetherand perform their 

duties as provided for reviewers in one county or township, and file a report 

of their proceedings with their respective boards of commissioners, or boards 

of supervisors, at or before their next regular meetings, and upon the filing 

of such report the boards shall, if the viewers report the proposed work of 

public benefit or utility, establish the same; and it shall be constructed, 

cleaned, and repaired or enlarged by the joint action of the proper officers in 

the different counties or townships, as though it may had been established 

on the report of the viewers and without remonstrance; and it shall be the- 
duty of the register of deeds of the county, or the clerk of the township in 

which the time and place for the meeting of viewers or reviewers is fixed, to- 
to notify the register of deeds of the other counties, or clerks of other town- 
ships interested, of such time and place for the joint viewers or reviewers to- 
meet. (Id. § 27.) 


*S 28. Highway or railway benefited to pay proportion of costs. 
When any ditch, established under this act, drains either in whole or in part 
any public or corporate road or railroad, or benefits any of such roads, so that 
the road-bed or graveled track of any such road will be made better by the 
construction of such ditch, the viewers or reviewers shall apportion to the- 
county or township or townships, if a county [or] territorial road, to the com- 
pany, if a corporate road or railroad, or railroad, such portion of the costs and. 
expenses thereof as to private individuals, and require them to pay said costs 
and perform said labor in like manner as individuals. (Id.§ 28.) 


*§ 29. Penalty for obstructing drain, ete. If any person shall will- 
fully obstruct any public ditch, or shall willfully divert the water from its 
proper channel, he shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in any sum not less than five or more than fifty 
dollars, and shall also be liable for any and all damage occurring to any per-- 
son or persons or corporations by such act. (Id. § 29.) 


*§ 30. Sheriff to serve orders. The orders issued by the register of 
deeds or township clerks to viewers or reviewers shall be served by the- 
sheriff or town constable, and shall be paid by the county or township for 
such services the same fees as he is allowed by law for similar services. 
(Id. § 30.) 


*§ 31. Compensation. The surveyor or engineer shall be allowed the 
sum of three dollars per day for each day he is necessarily engaged in per- 
forming the duties required of him by this act, which sum shall be paid to: 
him quarter annually out of the county or township treasury, upon his filing 
before the board of commissioners or board of supervisors an itemized account 
of his services, verified by his oath, and the cost of publishing the notices of 
jobs to be let by the register of deeds or township clerk, and all blanks and 
stationery required by him in the performance of his duties, shall be paid by 
the county or township. The viewers and reviewers shall each be allowed 
two dollars per day for each and every day they are necessarily engaged in 
viewing and reviewing and ditching and making up and filing their reports, 
which sum shall be paid to them out of the county or township treasury. 
Each chainman, axman, rodman, and all other hands necessary to the 
prompt execution of the work of locating a public ditch shall be allowed one- 
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-dollar and fifty cents per day for the time actually employed in, to be paid as 
hereinafter provided. (Id. § 31.) i 


*§ 82. Majority of viewers competent to act. A majority of the 
viewers or reviewers shall be competent to perform the duties required of 
them by this act, provided that for ditches extending into more than one 
county or township there shall be present and acting a majority from each 
county cr township interested. (Id. § 32.) 


*§ 33. Definition of certain terms. The terms “regular session” and 
“regular meeting” of the board of commissioners or board of supervisors, as 
used in this act, shall be held to include only the regular session of -such 
board, commencing on the first Tuesday of January and on thefourth Monday 
of July in each year, and the word “ditch,” as used in this act, shall be held 
to include a drain or water-course, and the petition for any public ditch may 
include any side, lateral, spur, or branch ditch necessary to secure the ob- 
ject of the improvement. (Jd. § 33.) 


*§ 34. Assessment to be a lien. The amount of assessment made by 
the viewers, and confirmed by the board of commissioners or board of super- 
visors, shall be a lien upon all land so assessed from the date of the order of 


the board of commissioners or board of supervisors establishing the ditch, © 


drain, or water-course, and such order, together with the report of the view- 
ers on which ditch is established, shall [be] notice to all the world of the ex- 
istence of such lien, and this act shall be liberally construed to promote the 
drainage and reclamation of wet or overflowed lands, and the amounts due 
to contractors holding the viewers’ certificate of acceptance shall not be de- 
feated by reason of any defect in the proceedings occurring prior to the order 
of the board of commissioners or board of supervisors establishing the ditch, 
but such order or judgment of.the said board shall be conclusive that all 
prior proceedings were regular and according to law. (Id. § 34.) 


*§ 35. Counties exempted. This act shall not apply to the counties of 
Yankton and Lincoln. (Jd. § 35.) - 


*§ 36. When bonds may be issued— election. Whenever ten or 
more actual bona fide residents of any of the organized towns in this terri- 
tory, or that may hereafter be organized, shall present a written petition to 
the board of supervisors of their respective towns, praying for the ditching, 
draining, grading, or surveying the township or any major portion thereof, 
the said board of supervisors shall estimate the cost of such improvements, 
and if they, the said board of supervisors, shall find the cost of said work, as 
contemplated in the petition, shall exceed for the necessary machinery, im- 
plements, labor, etc., the sum of one thousand dollars, or that to meet said 
expense by a direct taxation upon the taxable property of said township 
would be excessive and burdensome in any one year, then said board shall be 


authorized and it shall be their duty to submit to the voters of the township ` 


the question of the issue of the bonds of said town at a special or regular 
election, giving at least twenty days’ notice thereof, and specifying in the 
notices the specific purposes for which said election has been called, and the 
amount of bonds to be issued, which said notices shall be posted in at least 
five public places in said township. (Sess. Laws 1883, c. 76, § 1.) 


*§ 37. BaHots. The ballots to be used at such election shall have printed 


or written, or partly printed and partly written, “For Township Bonds,” or ` 


“Against Township Bonds.” And if a majority of the legal voters of such 

township present and voting shall be in favor of, and the majority of the bal- 
. lots so cast shall be for, township bonds, then said board of supervisors shall 
-issue the bonds.of the township. (Id. § 2.) 
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*$ 38. Description of bonds. The bonds so issued, as provided for in, 
section two of this,act, shall be known as town impravement bonds of town- 
ship, (giving the name or number of the town,).and shall have coupons at- 
tached and numbers; which said bonds shall run for a time not exceeding 
ten years, and to draw a rate of interest not exceeding eight per centum, pay- 
able annually, and that said bonds shall not be disposed of for less than their 
par value. (Id. § 3.) ' 


*§$ 39. Bond tax. The board of supervisors shall provide for the levy of 
sufficient taxes to provide for a sinking fund to pay said bonds when they 
shall become due, and also for a sufficient tax to pay the interest upon said 
bonds annually. (Id. § 4.) 


*S 40. Moneys, how disposed of. The money derived from the sale of 
said bonds shall bé paid to the township treasurer of such township, and shall 
be used, under the direction of the board of supervisors, only on the construc- 
tion of the work and for the necessary machinery for which the bonds were 
issued, and for no other purpose, and shall be paid only by the treasurer upon 
the order of the chairman of the board of supervisors, when countersigned by 
the township clerk, and any violation of this section shall be a misdemeanor. 
(id. § 5.) 

*§ 41. Record of bonds, ete. The bonds, before being sold, shall be 
signed by the chairman of the board of supervisors and town clerk, and coun- 
tersigned by the township treasurer, and both the treasurer and clerk of the 
township shall keep a true record of said bonds, showing the date of issue, 
to whom issued, the amount and number of each bond, date of maturity, and 
rate of interest, and the amount realized from the sale of thesame. (Id.§6.) 


*S 42. Contracts. All grading, ditching, levees, or embankments, con- 
structed under the provisions of this act, shall be by contract, and let to the 
lowest responsible bidder, after due public notice, and the person to whom 
the contract shall be let shall be required, before he shall enter into the con- 
tract, to enter into suitable bonds, with two sureties, to be approved by the 
board of supervisors, for the faithful performance of his contract, etc. (Id. 
§ 7) 

*§ 43. Act, how construed. Nothing in this act shall be construed so 
as to allow the said board of supervisors the right to run across or go upon 
private property without first securing the permission of the owner or owners 
of said property, other than that of section lines; neither shall it be construed 
so as to allow a ditch to terminate so as to cause water to flood private prop- 
erty, but all such ditches must be complete and empty into a,ravine, cooley, 
water-course, river, or stream. (Id. § 8.) 


*§ 44. Limit of township indebtedness. The amount df indebtedness 
including outstanding bonds, in any township shall not exceed five per cent. 
of the assessed valuation of said township as shown by the last assessment 
prior to the issuing of said bonds on the incurring of such indebtedness. 
(Id. § 9.) 

*§ 45. Employment of engineer. The board of supervisors may, if. 
they shall deem it necessary to, employ a competent engineer, to take a level 
of the townships for the purposes of finding the natural fall of the land.. 
(Id. § 10.) 
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CHAPTER LVII. 
COUNTY AUDITOR. 


*§ 1. Auditor to be elected. There shall be elected in the counties of 
Pembina, Walsh, Grand Forks, Lincoln, Traill, Cass, and Richland a county 
auditor, who shall hold his office for two years from the first Monday in 
March succeeding his election, and until his successor is elected and qual- 
ified, and shall keep his office at the county seat. (Sp. Laws 1883, c. 1, § 1.) 


*§ 2. Bond and oath. Each county auditor, previous to entering upon 
the duties of his office, shall give bond to the people of the territory of Da- 
kota, with two or more sureties, to be approved by the board of county com- 
missioners, in such penal sum, not less than two thousand dollars nor more 
than twenty thousand dollars, as the said commissioners require, conditioned. 
for the faithful performance of the duties of his office, and shall also take 
and subscribe the oath required by law, to be indorsed upon the said bond, 


which bond so indorsed shall be filed and recorded in the office of the regis- 
ter of deeds. (Id. § 2.) i 


*§ 3. Proceedings against county auditor for malfeasance in office. 
If any county auditor fails to make settlement, or pay over all moneys with 
which he standscharged at the time and in the manner prescribed by law, or. 
misapplies any money which comes into his possession in the discharge of his 
official duties, the county commissioners shall commence an action against 
such auditor and his sureties in the district court of said county, or other court 
of competent jurisdiction, and he shall be proceeded against as now provided 
by law for proceeding against other county officers. In case of suspension, 
under the provisions of this section, such auditor, if restofed to office, shall 
not be deprived of his salary during the time of suspension, and his reason- 
able expenses in defending himself upon such hearing shall be paid by the 
county. If upon the trial of such action such auditor is adjudged guilty of 
any neglect of duty, or offense charged, the office shall be deemed to be va- 
cant. (Id. § 3.) 

*S 4. Actions on auditors’ bond. An action may be brought against 
the county auditor and his sureties in the name of the territory of Dakota, 
and for their use, or for the use of any county or person injured by the mis- 
conduct in office of the auditor, or by the omission of any duty required of 
him by law. (id. § 4.) 


*$ 5. Effect of failure to qualify. If any person elected to the office 
of county auditor shall not give bond and take the oath aforesaid, on or be- 
fore the first Monday of March next after his election, it shall be deemed a re- 
fusal to serve. (Id. § 5.) 


*§ 6. Vacancy, how filled. When irom any cause a vacancy happens 
in the office of county auditor, the board of county commissioners shall ap- 
point some suitable person to fill such vacancy, and the person so appointed 
Shall give bond and take and subscribe the oath aforesaid, and shall hold his 
office until the next annual election, and until his successor is elected and 
qualified. (Id. § 6.) 

*§ 7. Temporary disability provided for. When any county auditor, 
having no deputy, is unable, by reason of sickness or any other cause, to 
perform the duties of his office within the time specified by law for their per_ 
formance, or when both the auditor and his deputy are so disabled by sick 
ness or otherwise, the board of county commissioners shall appoint some suit. 
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able person to do and perform the duties of county auditor during such 
disability, and may require of the person so appointed such bond and secu- 
rity for the faithful discharge of the duties of the office as they deem expe- 
dient. (Jd. § 7.) 


*§ 8. Whe ineligible. No county commissioner, county surveyor, or 
county treasurer is eligible to the office of county auditor. (Jd. § 8.) 


*§ 9. May appoint deputy. County auditors are authorized to ap- 
point deputy auditors by a certificate in writing, who shall, before entering 
upon the duties of their office, take and subscribe the oath required by law, 
which oath shall be indorsed on the certificate of appointment and filed in 
the office of the register of deeds. Such deputies are authorized to sign all 
papers and do all other things which county auditors themselves may do. 
The county auditors shall be responsible for the acts of their deputies, and 
may revoke their appointmentatanytime, They shall require bonds of their 
deputies in such amounts and with such sureties as they may deem proper. 
(Za. § 9.) 

*§ 10. Shall be clerk of board. The county auditor shall, by virtue of 
his office, be clerk of the board of county commissioners of his county, and 
keep an accurate record of their official ‘proceedings, and carefully preserve 
all the documents, book, records, maps, and other papers required to be de- 
posited or kept in his office, and prepare a financial statement of the county, 
annually, unless otherwise ordered by the board of county commissioners. 
(Id. § 10.) 


*§ 11. Shall deliver money, books, papers, ete., to successors. On 
going out of office he shall deliver up to his successor in office all the moneys, 
books, records, maps, documents, papers, vouchers, and other property in his 
hands belonging to the county; and, in case of the death of any county auditor, 
his personal representatives shall in like manner deliver up all such books, 
moneys, records, maps, documents, and other property. (Id. § 11.) 


*§ 12. Shall keep an account with treasurer. He shall keep an ac- 
curate account current with the treasurer of his county, and when any per- 
son shall deposit with the auditor any receipt given by the treasurer for 
money paid into the treasury, the auditor shall file such receipt in his office 
and charge the treasurer with the amount thereof. (Id. § 12.) 


*$ 13. Claims, how allowed—money, how disbursed. Na claim against 
the county shall be paid otherwise than upon the allowance of the county 
commissioners, upon the warrant of the chairman of the board, attested by 
the county auditor, except it is authorized to be fixed by some other person 
or tribunal, in which case the sum shall be paid upon the warrant of the 
county auditor, upon the proper certificate of the person or tribunal allowing 
the same: provided, that no public money shall be disbursed by the county 
commissioners, or any of them, but the same shall be disbursed by by the 
county treasurer upon the warrant of the chairman of the board of county 
commissioners, attested by the county auditor, specifying the name of the 
party entitled to the same, on what account and upon whose allowance, if not 
fixed by law; and all such orders shall be progressively numbered, and the 
numbers, date, and amount of each, and the name of the person to whom 
payable, and the purpose for which drawn, shall at the time of issuing the 
same be entered in a book to be kept by the auditor for the purpose. (Id. § 
15.) 

*S 14. Salary for auditors—allowance for clerk hire. The salary of 
the county auditor shall be regulated by the value of the property in their re- 
spective counties, as fixed by the territorial board of equalization for the pre- 
ceeding year, as follows: In counties where the amount of taxable property 
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-does not exceed the sum of one and one-half million dollars they shall be en- 
titled to receive five mills on each dollar of the first one hundred thousand 
dollars, and one mill on each dollar of all amounts in excess of said last-named 
sum, and less than two hundred thousand dollars, and one-tenth of one mill 
on each dollar on all amounts in excess of said last-named sum. In counties 
where the value of taxable property for the preceeding year, as fixed by the 
said board of equalization, exceeds the sum of one and one-half million dol- 
lars, the county auditor shall be entitled to receive five mills on each dollar of 
the first one hundred thousand dollars, and one-third of one mill on each dol- 
lar in excess of said sum and less than two million dollars, and one-fifth of 
one mill on each dollar of all sums in excess thereof. In all counties where 
the valuation of taxable property exceeds one million dollars the county au- 
ditor shall be allowed for clerk hire one-fifth of one mill on each dollar of 
such amount of such amount of taxable property not exceeding five million 
dollars, and on all sums in excess of five million dollars one-twentieth of one 
mill on each dollar thereafter: provided, that no county auditor shall receive 
more than fifteen hundred dollars for his personal services in counties where 
the valuation does not exceed four million dollars, nor more than two thou- 
sand dollars in counties where the valuation exceeds four million.dollars and 
does not exceed six million dollars, nor more than twenty-five hundred dol- 
lars in counties where such valuation exceeds eight million dollars and does 
not exceed ten million dollars, nor more than three thousand dollars where 
such valuation exceeds ten million dollars. And all moneys received as fees 
or percentage in excess of the amounts provided for in this act shall be paid 
by the auditor at the end of each year into the revenue fund of the county: 
and provided, further, that in the county of Lincoln nothing shall be al- 
lowed said auditor for clerk hire. (Zd. § 14.) 


*§ 15. Clerk hire, how paid. The allowance for clerk hire in all cases 
shall be for actual services rendered, and shall be paid.monthly to such clerk 
-or clerks by the treasurer of the county, upon the order of the county auditor, 
accompanied by his certificate that such services have been rendered; and in 
no case shall the county auditor be allowed tò receive clerk hire unless such 
services have been rendered. (Jd. § 15.) 


*§ 16. County clerk construed to mean county auditor. Wher- 
ever the term “county clerk” occurs in any of the existing laws of the terri- 
tory of Dakota it shall be deemed and held synonymons with and construed 
to mean county auditor. (Id.§ 16.) 


*§ 17. Certain officers to make appointment. For the purpose of 
carrying the provisions of this act into immediate effect, the chairman of the 
board of county commissioners, the judge of probate, and register of deeds, in 
each of said counties, are hereby authorized, and it shall be the duty of such 
‘Officers at a special meeting to be held therefor on the second Monday in April 
after the passage and approval of this act, to appoint a county auditor for 
their respective counties, who shall qualify as in this act provided, and shall 
hold their office until the general or annual election in eighteen hundred 
ST eighty-three, or until his successor shall be elected and qualified. (Jd. 

17.) 

*S 18. Repealed. All acts or parts of acts in conflict with the provisions 
of this act are hereby repealed. (Id. § 18.) 
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CHAPTER LVIII. 
REFORM SCHOOL. 


_ *§ 1. Location. A reform school shall be permanently located at Plank- 
inton, in Aurora county, Dakota, and be maintained for the reformation of 
such boys and girls under the age of eighteen years who may be committed 
to it as hereinafter provided. (Sp. Laws 1883, c. 25, § 1.) 


*§ 2. Trustees. There shall bea board of trustees, whose name and style 
Shall be “The Board of Trustees of the Dakota Reform School,” which shall 
consist of three persons, who shall be nominated by the governor and con- 
firmed by the legislative council, and who shall hold office for the term of 
two years, and until their successors are chosen and qualified; and such trus- 
tees shall, before entering upon the discharge of their duties, take and sub- 
scribe an oath or affirmation to support the constitution of the United States 
and the organic act of this territory, and faithfully discharge the duties re- 
quired of them by law. (Jd. § 2.) a 


*$ 3. Compensation. The members of said board shall receive no com- 
pensation except the sum of three dollars per day while engaged in the trans- 
action of the business of said board, and their actual traveling expenses; the 
amount due each trustee to be certified by the president and secretary of the 
board. (Id. § 3.) 


*$ 4, Officers and duties. Said board of trustees shall, from their 
board, appoint a president, secretary, and treasurer, and shall take charge of 
the general interests of the institution; shall have power to enact by-laws 
and rules for the regulation of all its concerns not inconsistent with the 
laws of this territory; to see that its affairs are conducted in accordance with 
the requirements of law, and that strict discipline is maintained therein; to. 
provide employment and instruction for the inmates; to appoint a superin- 
tendent, a steward, a teacher or teachers, and such other officers as in their 
judgment the wants of the institution may require, and prescribe their du- 
ties; to exercise a vigilant supervision over the institution, its officers and 
inmates, and determine the salaries to be paid to the officers, and order their 
removal upon good cause; and shall also require the treasurer to execute a 
bond to the territory of Dakota, in a sufficient amount, to be approved by 
the legislative council, and filed in the office of the secretary of the territory. 
(Id. § 4.) 

*§ 5. Instruction of inmates. They shall cause the boys and girls un- 
der their charge to be instructed in piety and morality, and in such branches 
of useful knowledge as are adapted to their age and capacity, and in some 
regular course of labor, either mechanical, manufacturing, or agricultural, 
as is best suited to their age, strength, disposition, and capacity, and as may 
seem best adapted to secure the reformation and future benefit of such boys 
and girls. (Jd. § 5.) l 

*§ 6. Power of trustees to apprentice inmates. The trustees, with 
the consent in writing of their parents or guardians, as the case may be, or 
in case they have no parents or guardians, may bind out boys and girls 
committed to the school until they attain their majority, or for any less time, 
stipulated in the indentures, for the needful amount of education, and from 
time to time, as the rightful guardians of the boys and girls, ascertain 
whether the duties and obligations of the person to whom the boy or girl is 
bound are faithfully performed, and if not, cancel the indenture and receive 
the boy or girl into the school again. (Id. § 6.) 
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*§ 7. Examination of records. When there shall be twenty or more 
boys in the school, oné or more of the trustees shall visit the school once in 
every month, and examine the boys and girls in their school-room and labor, 
and inspect the register and accounts of the superintendent. A record shall 
be kept of these visits in the books of the superintendent. Once in every 
year, or oftener if the trustees think it necessary, they shall examine the 
school in all its departments, including the accounts, vouchers, and docu- 
ments of the superintendent, and prepare a report on the condition of the 
institution on the first Monday in November preceding the meeting of the 
legislative assembly, which, together with a full report of the superintendent, 
and a list of the officers and employes, and their salaries, with an estimate of 
the value of the personal property belonging to the school, shall be laid be- 
fore the legislative assembly. (Id. § 7.) 


*§ 8. Who to have charge. The superintendent, with such subordi- 
nate officers as the trustees may appoint, shall have the charge and custody 
of the boys and girls; he shall discipline, govern, instruct, employ, and use 
his best endeavors to reform the inmates in such manner as, while preserv- 
ing their health, will secure the promotion, as far as possible, of moral, re- 
ligious, and industrious habits, and regular, thorough progress, and improve- 
ment in their studies, trades, and employment. (Jd. § 8.) 


*§ 9, Bond and responsibility of superintendent. He shall, before 
entering upon his duties. give a bond [to] the territory, with sureties [for] 
the amount, and sureties, to be satisfactory to the board of trustees, con- 
ditioned that he shall faithfully perform all his duties, and account for all 
money received by him as superintendent, which bond shall be filed in the 
office of [the] secretary of the territory; he shall have charge of all the prop- 
erty of the institution within the precincts thereof; he shall keep in suitable 
books complete accounts of all his receipts and expenditures, and of all prop- 
erty intrusted to him, showing the income and expenses of the institution, 
and in such manner as the trustees may require, for all money received by 
him. His books and documents relating to the school shall, at all times, be 
open to the inspection of the trustees. He shall keep a register containing 
the name, age, and circumstances connected with the early history of each 
boy and girl, and shall add such facts as shall come to his knowledge relat- 
s5 to his or her history while at the institution and after leaving it. (d. 

.) , : 

*§ 10. Power of district court. When a boy or girl under the age of 
eighteen years shall, in any court of record, be found guilty of any crime 
excepting murder, the said court may, if in its opinion the accused is a proper 
subject therefor, instead of entering judgment, cause an order to be entered 
that said boy or girl be sent to the state reform school pursuant to the pro- 
visions of this chapter, and a copy of said order duly certified by the clerk, 
under the seal of said court, shall be sufficient warrant for carrying said boy 
or girl to the school, and for his or her commitment to the custody of the su- 
perintendent thereof. (Jd. § 10.) 


*$ 11. Duty of justice in certain cases. When a boy or girl under 
the age of eighteen shall be convicted before a justice of the peace, or other 
inferior courts, of any crime, or of being a disorderly person, it shall be lawful 
for the magistrate, before whom he or she may be convicted, to forthwith 
send such hoy or girl, together with all the papers filed in his office on the 
subject, under the control of some officer, to a judge of a court of record, 
who shall then issue an order to the parent or guardian of said boy or girl, 
or such person as may have him or her in charge, or with whom he or she 
has last resided, or one known to be nearly to him or her, or, if he or she be 
alone and friendless, then to such person as said judge may appoint to act 
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as guardian, for the purposes of the case, requiring him or her to appear at 
atime and place stated in said order, to show cause why said boy or girl 
should not be committed to the reform school for reformation and instruc- 
tion. (Jd. § 11.) 


*§ 12. Order, how served. Said order shall be served by the sheriff or 
other officer, by delivering a copy thereof, personally, to the party to whom 
it is addressed, or leaving it with some person of full age, at the place 
of residence or business of said party, and immediate return shall be made 
to said judge of the time and manner of such service. The fees of the sheriff 
or other officer, under this chapter, shall be the same as now allowed by law 
for like services. ({d.§ 12.) ` 


*$ 13. Proceedings before justice. At the time and place mentioned 
in said order, or at the time and place to which it may be adjourned, if the 
parent or guardian to whom said order may be addressed shall appear, then, 
in his or her presence, or, if he or she shall fail, to appear then, in the 
presence of some suitable person whom the said judge shall appoint as 
guardian for the purposes of case, it shall and may be lawful for said judge 
to proceed to take the voluntary examination of said boy or girl, and to hear 
the statements of the party appearing for him or her, and such testimony in 
relation to the case as may be produced; and if, upon such examination and 
hearing, the said judge shall be satisfied that the boy or girl is a fit subject 
for the state reform school, he may commit him or her to said school by war- 
rant. (Jd. § 13.) 


*§ 14. Same. The judge shall certify in the warrant the place in which 
the boy or girl resided at the time of his or her arrest, also his or her age, as 
near as can be ascertained, and command the said otñcer to take the said boy 
or girl and deliver him or her, without delay, to the superintendent of said 
school, or other person in charge thereof, at the place where the same is es- 
tablished; and such certificate, for the purpose of this chapter, shall be con- 
clusive evidence of his or her residence or age. Accompanying this warrant 
the judge shall transmit to the superintendent, by the officer ‘executing it, a 
statement of the nature of the complaint, together with such other particu- 
lars concerning the boy or girl as the judge is able to ascertain. (Id. § 14.) 


*S 15. Discretionary power of justice. If the judge is of the opinion 
that the boy or girl is not a fit subject for the school, or if said boy or girl 
shall appeal from the decision of the court in which the conviction was had, 
he shall remand him or her to the custody of the officer who had him or her 
in charge, to be returned to the magistrate before whom the conviction was 
had, to be dealt with according to law. (Id. § 15.) 


*$ 16. When parent or guardian makes complaint. If any parent 
or guardian shall make complaint to a judge of a cout of record that any boy 
or girl, the child or ward of such parent or guardian, is habitually vagrant 
or disorderly, or incorrigible, it shall and may be lawful for said judge to 
issue a warrant to have the sheriff or constable to cause said boy or girl to 
be brought before bim at such time and place as he may appoint, when and 
where said judge shall examine the parties, and if in his judgment the boy or 
girl is a fit subject for the reform school, he may issue an order, with the 
consent of said parent or guardian indorsed thereon, to be executed by a 
sheriff or constable, committing said boy or girl to the custody of the super- 
intendent of said school, for reformation and instruction, till he shall attain 
the age of majority: provided, that security for the payment of the expenses 
of said complaint, commitment, and carrying boy or girl to the reform school, 
and the expenses of hoard at such school, may, in the discretion of said judge, 
be required of said parent or guardian. (Id. § 16.) 
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*8 17. Term of commitment. No boy or girl shall be committed to 
said reform school for a longer term than until he or she attain the age of 
majority, but the said trustees by their order may, at any time after one 
year’s service, discharge a boy or girl from said school as a reward of good 
conduct in the school. and upon satisfactory evidence of reformation. (Id. § 
17.) 

*§ 18. Same. Any boy or girl committed to the state reform school shall 
be there kept, disciplined, instructed, employed, and governed under the di- 
rection of the trustees until he or she arrives at the age of majority, or is 
bound out, reformed, or or legally-discharged. The binding out or discharge 
of a boy or girl as reformed, or having arrived at the age of majority, shall 
be a complete release from all penalties incurred by conviction of the offense: 
for which he or she was committed. (Jd. § 18.) 


*§ 19. Disposition of incorrigible inmate. If any boy or girl con- 
victed of a felony, committed to the reform school, shall prove unruly or in- 
corrigible, or if his or her presence shall be manifestly and persistently dan- 
gerous to the welfare of the school, the trustees shall have power to order his or 
her removal to the county from which he or she came, and delivery to the jailer 
of the said county, and proceedings against him or her shall [be] resumed as. 
if no warrant or order committing him or her to the reform school had been 
made. (Id. § T9.) 


*§ 20. Penalty for aiding escape, etc. Every person who unlawfully 
aids or assists any boy or girl lawfully committed to the reform school in es- 
caping or attempting to escape therefrom, or knowingly conceals such boy or 
girl after his or her escape, shall be punished by fine not exceeding one thou- 


sand dollars, and imprisonment in the penitentiary not exceeding five years. 
(id. § 20.) 


CHAPTER LIX. 
STENOGRAPHER. 


*§ 1. Judge may appoint. The judges of the district courts in each ja- 
dicial district may appoint, whenever in his judgment it will expedite public 
business, and tend to the more economical administration of justice, a short- 
hand reporter, who shall be well skilled in the art and competent to perform 
the duties required of him. (Sess. Laws 1879, c. 52, §1.) 


*§ 2. Duty ofreporter. It shall be the duty of such reporter, under the 


direction of the court, to take down in short-hand the oral testimony of wit- ° 


nesses, the rulings of the court, the oral instructions of the judge, if any such 
oral instructions are given, the objections made and exceptions taken during 
the trial in all criminal cases, and in civil cases when either of the parties or 
the judge direct it; and also such other matter as the court shall order; and 
for each day actually and necessarily employed in the performance of such 
duties he shall receive such sum as may be fixed by the judge, not exceeding 
ten dollars per day, to be audited and paid by the county or subdivision 
wherein such service shall be rendered, upon the order of the judge. (Zd. § 2.) 


*§ 3. Reporter to make transcript—compensation. The judge may, 
on the application of either party in a criminal case, direct such reporter to 
-make out and file with the clerk of the court a transeript of his short-hand 
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notes in long hand, when the same is needed in’such cause, and he shall re- 
ceive as a compensation therefor such sum as may be fixed by the judge, not 
exceeding fifteen cents for each one hundred words, to be audited and paid as 
provided in section two. (Id. § 38.) 


“8 4. Same—reporter’s fee to be taxable costs. Such reporter shall, 
on the request of either party in a civil or criminal case, make out such 
transcript, and deliver the same to the party desiring it, on payment of his 
fees therefor by such party, at the rate per folio as provided in section three, 
and the amount allowed such reporter for transcripts required in the case 
shall be taxable costs. (Id. § 4.) 


*§ 5. Reporter to attend courts in several counties. Such reporter 
shall proceed from county to county, or subdivision, where the district courts 
are held, when required thereunto by such district judge, and be in attend- 
ance upon such district court to perform such duties as shall be required of 
him. (Jd. § 5.) 

*§ 6. Tenure and oath. Such reporters shall hold their offices until re- 
ay i moved by the judges of the district court for which they are appointed, for 
i a misconduct, incapacity, or inattention to duty, and shall take and subscribe 
gt an oath to support the constitution of the United States and the organic act 
of the territory, and to honestly, faithfully, and impartially perform the du- 
ties of their said office, which oath shall be filed with the clerk of the court 


Shy in that county where the district court shall by law exercise the jurisdiction 
* which pertains to district and circuit courts of the United States. (Id. § 6.) 
a *§ 7. Act not to apply to the counties of Bon Homme, Clay, Lincoln, and 
* Union, in the Second judicial district. (Repealed Sess. Laws 1881, c. 127, § 1.) 
be 
i ` 
t 
r ‘ 
S CHAPTER LX. 


REPORTER OF SUPREME COURT. 


*§ 1. First volume declared authentic. The first volume of reports 
of the decisions of the supreme court of the territory, prepared for pub- 
lication by Granville G. Bennett, be and the same is hereby declared to 
be authentic, and shall be considered and received in all the courts of this 
territory as prima facie evidence of the decisions of the supreme court so 
far as it purports to give the same, as fully and to the same extent as if their 
publication had been authorized and directed by specific legislative enact- 
ment under the supervision of an official reporter. (Sess. Laws 1879, c. 56, 
§ 1.) 
i *§ 2. Supreme court to appoint reporter. The supreme court shall 
: appoint a person of known integrity, experience, and learning in the law, 

reporter of the decisions thereof, and said reporter shall hold his office for the 
term of four years, unless sooner removed by the court, who shall be deemed 
an Officer of said court for said purpose. (Jd. § 2.) 


*§ 3. Bond and oath of reporter. Said reporter shall give bond to the 
territory, with at least two sufficient sureties, to be approved by the chief 
. justice of the supreme court, in the sum of one thousand dollars, upon con- 

dition for the faithful performance of his official duties, and shall further 
take and subscribe an oath of affirmation, to be filed with his bond in the 
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office of the clerk of said court, that he will support, protect, and defend the 
constitution of the United States and the act organizing the territory of Da- 
kota, and that he will perform the duties of his said office with correctness, 
impartiality, and fidelity, and that the volumes of reports printed under his 
charge shall, in every respect, comply with the provisions of this act. (Jd. 
§ 3.) 

*§ 4. Reporter to receive records of causes. It shall be lawful for 
the reporter to receive, at the close of each term of the supreme court, the 
records of all causes decided at such term, with the opinions therein, and re- 
tain the same for such reasonable time as he may require to prepare the re- 
port thereof, when they shall be returned to and remain in the office of the 
clerk. (Jd. § 4.) 

*§ 5. Reports to be published. As often as the material shall be suf- 
ficient to constitute a volume of five hundred and fifty pages, it shall be the 
duty of the reporter to cause the same to be printed and published in a man- 
ner, form, and style, and as neat and substantial, as the first volume of Da- 
kota Reports, provided that not more than one volume annually shall be pub- 
lished. And the reporter shall be entitled to obtain and hold the copyright 
of his reports. (Jd. § 5.) 


*§ 6. Territory not responsible for publication, ete. The territory 
shall in no event be pecuniarily responsible for any cost incurred in the prep- 
aration and publication of such reports, nor shall the reporter be entitled ta, 
- any fee or remuneration to be paid from the territorial treasury. (Id. § 6.) 
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CIVIL CODE. 


An Act to Provide a Civil Code for the Territory of Dakota. 


$ 1. Title of Code. Be it enacted by the Legislative Assembly of the 


Territory of Dakota: This act shall be known as the Civil Code of the 
Territory of Dakota. 


Cal. 1. 


§ 2. Origin of law. Law is a rule of property and of conduct 
prescribed by the sovereign power. 


§ 3. Expression of law. The will of the sovereign power is ex- 
pressed: 

1. By the organic act passed by congress, creating a temporary gov- 
ernment in this territory, and vesting the legislative power in the gov- 
ernor and a legislative assembly, and extending it to all rightful subjects 
of legislation consistent with the constitution of the United States and 
that act. 

2. By other statutes enacted by congress, or by the legislative assem- 
bly. 

3. By the ordinances of other and subordinate legislative bodies. 

§ 4. Common law divided. The common law i is divided into: 

1. Public law, or the law of nations. 

2. Domestic or municipal law. 


§ 5. Evidence of same. The evidence of the common law is 
found in the decisions of the tribunals. 


§ 6. Codes exclude common law. In this territory there is 


no common law in any case where the law is declared by the Codes. 
Cal. 5. 


Code Civil Proc. Dak. § 3. 

§ 7. Two classes civil rights. All original civil rights are- 
either: 
1. Rights of person; or, 
2. Rights of property. z 


§ 8. Rights—how waived. Rights of property and of person 


may be waived, surrendered, or lost by neglect, in the cases provided | 
by law. 


§ 9. Code divisions. This Code has four general divisions: 
1. The first relates to persons; 
v.2—4T ( 
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2. The second to property; 

3. The third to obligations; 

4, The fourth contains general provisions relating to persons, prop- 
erty, and obligations. 

Cal. 1. 


af 3 


Gs 


DIVISION FIRST. 


PERSONS. 


Parr I. Persons. 
II. Personal rights. 
III. Personal relations. 


PART I. 


PERSONS. 


§ 10. Minority defined. Minors are: 
1. Males under twenty-one years of age. 
2. Females under eighteen years of age. 


The periods thus specified must be calculated from the first minute of 
the day on which persons are born, to the same minute of the correspond- 
ing day completing the period of minority. 

Cal. 25, 26. > 

§ 11. Adults. All other persons are adults. 

Cal. 27. 

§ 12. Unborn child. A child conceived, but not born, is to be 
deemed an existing person so far as may be necessary for its interests in 
the event of its subsequent birth. 

Cal. 29. 


$ 18. Unsound mind. Persons of unsound mind, within the 
meaning of this Code, are idiots, lunatics, and imbeciles. 
In re Will of Cole, 5 N. W. Rep. 346. 


$ 14. Custody of minors. The custody of minors and persons 
' of unsound mind is regulated by part three of this division. 

Cal. 32. 

Guardian and ward. Secs. 117-139. 
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$ 15. Minorg disability. A minor cannot give a delegafion of 
power, nor, under the age of eighteen, make a contract relating to real 
property, or any interest therein, or relating to any personal property 
not in his immediate possession or control. 

Cal. 33. 

' Wambole v. Foote, 2 Dak. 1; 2 N. W. Rep. 239; Miller v. Smith, 2 N. W. 
Rep. 942. 

$ 16. Powers—conditional. A minor may make any other con- 
tract, than as above specified, in the same manner as an adult, subject 
only to his power of disaffirmance under the provisions of this title, and 
subject to the provisions of the titles on marriage, and on master and 
servant. 

Cal. 34. 

Miller v. Smith, 2 N. W. Rep. 942. 


§ 17. Minors’ contracts. In all cases other than those specified 
in sections eighteen and nineteen, the contract of a minor, if made while 
he is under the age of eighteen, may be disaffirmed by the minor him- 
self, either before his majority or within one year’s time afterwards; or, 
in case of his death within that period, by his heirs or personal repre- 
sentatives; and if the contract be made by the minor while he is over 
the age of eighteen, it may be disaffirmed in like manner upon restoring 
the consideration to the party from whom it was received, or paying its 
equivalent, with interest. 

Cal. 35. 

Childs v. Dobbins, 7 N. W. Rep. 496; Holmes v. Rice, Id. 772; Green v. 
Wilding, 13 N. W. Rep. 761; Dawson v. Helmes, 14 N. W. Rep. 462; Irvine 
v. Irvine, 5 Minn. (Gil.) 44; Cogley v. Cushman, 16 Minn. (Gil.) 397. 

$ 18. Necessaries of minor. A minor cannot disaffirm a con- 
tract, otherwise valid, to pay the reasonable value of things necessary 
for his support, or that of his family, entered into by him when not un- 
der the care of a parent or guardian able to provide for him or them. 

Cal. 36. 


§ 19. Statutory contracts. A minor cannot disaffirm an obli- 
gation, otherwise valid, entered into by him under the express authority 


‘or direction of a statute. 


Cal. 37. 
§ 20. Idiots’ powers. A person entirely without understanding 


has no power to make a contract of any kind, but he is liable for the 
reasonable value of things furnished to him necessary for his support, or 
the support of his family. 
Cal. 38. 
Curtis v. Brownell, 3 N. W. Rep. 936. 


§ 21. Rescission. A conveyance or other contract of a person of 
unsound mind, but not entirely without understanding, made before his 
incapacity has been judicially determined, is subject to rescission, as pro- 
vided in the chapter of rescission of this Code. 

Cal. 39. 

Sec. 965; Curtis v. Brownell, 3 N. W. Rep. 936. 
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§ 22. Incapacity determined. After his incapacity has been. 
judiciaily determined, a person of unsound mind can make no convey- 
ance or other contract, nor delegate any power, nor waive any right, un-- 
til his restoration to capacity is judicially determined. But, if actually 
restored to capacity, he may make a will, though his restoration is not. 
thus determined. 

Cal. 40. 

Secs. 346-349, p. 275; Curtis v. Brownell, 3 N. W. Rep. 986. 

§ 23. Minors’ wrongs. A minor, or a person of unsound mind,. 
of whatever degree, is civilly liable for a wrong done by him, in like- 
manner as any other person. 


§ 24. Damages. A minor, or person of unsound mind, cannot be 
subjected to exemplary damages, unless at the time of the act he was , 
capable of knowing that it was wrongful. 

Cal. 41. 


$ 25. Rights of action. A minor may enforce his rights by civil 
action, or other legal proceedings, in the same manner as a person of 
full age, except that a guardian must be appointed to conduct the same.. 

Cal. 42. 

Guardian ad litem. Code Civil Proc. §§ 78-80, pp. 18, 19. 

§ 26. Indian rights—disabilities. Indians resident within this: 
territory have the same rights and duties as other persons, except that: 

1. They cannot vote or hold office; and that, 

2. They cannot grant, lease, or mcumber Indian lands, except in the. 
cases provided by special laws. 


z 


PART II. 
PERSONAL RIGHTS. 


§ 27. General personalrights. Besides the personal rights men- 
tioned or recognized in the Political Code, every person has, subject to 
the qualifications and restrictions provided by law, the right of protec- 
tion from bodily restraint or harm, from personal insult, from defama- 
tion, and from injury to his personal relations. 

Cal. 43. 

§ 28. Defamation. Defamation is effected by: 

1. Libel; or, 

2. Slander. 

, Cal. 44. 

§ 29. Libel defined. Libel isa false and unprivileged publica- 
tion by writing, printing, picture, effigy, or other fixed representation to 
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the eye, which exposes any person to hatred, contempt, ridicule, or 
obloquy, or which causes him to be shunned or avoided, or which has 
a tendency to injure him in his occupation. 

Cal. 45. 

Platto v. Geilfuss, 2 N. W. Rep. 1135; Eviston v. Cramer, 3 N. W. Rep. 
392; Weiman v. Mabie, 8 N. W. Rep. 71;-Ludwig v. Cramer, 10 N. W. Rep. 
81; Kimm v. Stekete, 12 N. W. Rep. 177; Miner v. Post & Tribune Co. 18 
N. W. Rep. 778; Call v. Larabee, 14 N. W. Rep. 237; Bays v. Hunt, Id. 785; 


Aldrich v. Press Printing Co. 9 Minn. (Gil.) 123; Simmons v. Holster, 13 
Minn. (Gil.) 249. 


§ 30. Slander. Slander is a false and unprivileged publication, 
other than libel, which: 


i. Charges any person with crime, or with having been indicted, 
convicted, or punished for crime. 

2. Imputes in him the present existence of an infectious, contagious, 
or loathsome disease. 

3. Tends directly to injure him in respect to his office, profession, 
trade, or business, either by imputing to him general disqualifications 
in those respects which the office or other occupation peculiarly re- 
quires, or by imputing something with reference to his office, profes- 
sion, trade, or business that has a natural tendency to lessen its profit. 

4. Imputes to him impotence or want of chastity; or, 

5. Which, by natural consequences, causes actual damage. 

Cal. 46. 

Dufresne v. Weise, 1 N. W. Rep. 59; Klewin v. Bauman, 10 N. W. Rep. 
398; West v. Hanrahan, Id. 415; Geary v. Bennett, Id. 602; Campbell v. 


Campbell, 11 N. W. Rep. 456; Schmidt v. Witherick, 12 N. W. "Rep. 448; St. 
Martin v. Desnoyer, 1 Minn. (Gil. ) 181. 


§ 31. Privileged communications. A privileged communica- 
tion is one made: 

1. In the proper discharge of an official duty 

2. In any legislative or judicial proceeding, or in any other official 
proceeding authorized by law. ~ 

3. Inacommunication, without malice, to a person interested therein, 
by one who is also interested, or by one who stands in such relation to 
the person interested as to afford a reasonable ground for supposing the 
motive for the communication innocent, or who is requested by the per- 
son interested to give the information. 

4. By a fair and true report, without malice, of a judicial, legislative, 
or other public official proceeding, or of anything’said in the course 
thereof. 

5. In the cases provided for in subdivisions three and four of this 
section, malice is not inferred from the communication or publication. 

Cal. 47. * 

Weiman v. Mabie, 8 N. W. Rep. 71; Marks v. Baker, 9 N. W. Rep. 678; 
Ludwig v. Cramer, 10 :N. W. Rep. 81: Hart v. Baxter, 10 N. W. Rep. 198; 


a v. Post & Tribune Co. 13 N. W. Rep. 773; Quinn v. Scott, 22 Minn., 
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§ 32. Offenses against personal relation. The rights of per- 
sonal relation forbid: 

1. The abduction of a husband from his wife, or of a parent from 
his child; 

2. The abduction or énticement of a wife from her husband, of a 
child from a parent, or from a guardian entitled to its custody, or of a 
servant from his master; 

3. The seduction of a wife, daughter, orphan sister, or servant; and, 

4. Any injury to a servant which affects his ability to serve his 
master. 

Cal. 49. 

Huot v. Wise, 6 N. W. Rep. 425; Johnson v. Disbrow, 10 N. W. Rep. 79; 


_ Watson v. Watson, 14 N. W. Rep. 489. 


§ 33. Force to protect. Any necessary force may be used to 
protect from wrongful injury the person or property of one’s self, or of a 
wife, husband, child, parent, or other relative, or member of one’s fam- 
ily, or of a ward, servant, master, or guest. 

Cal. 50. 


PART III. 
PERSONAL RELATIONS. 


TITLE I. 


MARRIAGE. 


CHAPTER I. 
THE CONTRACT OF MARRIAGE. 


ARTICLE I.—-~-VALIDITY. 


§ 34. Marriage contract defined. Marriage is a personal re- 
lation arising out of a civil contract, to which the consent of parties ca- 
pable of making it is necessary. Consent alone will not constitute mar- 
riage; it must be followed by a solemnization, or by a mutual assumption 
of marital rights, duties, or obligations. 


* Cal. 55. 


Williams v. Williams, 1 N. W. Rep. 98. 


T Ege FA 


CONTRACT OF MARRIAGE. 748 


$ 85. Proof of. Consent toand subsequent consummation of mar- 
riage may be manifested in any form, and may be proved under the 
same general rules of evidence as facts in other cases. ` 

Cal. 57. p 


$ 36. Lawful age. Any unmarried male of the age of eighteen . 


years or upwards, and any unmarried female of the age of fifteen years 
or upwards, and not otherwise disqualified, are capable of consenting to 
and consummating marriage. 

Cal. 56. 


$ 87. Present consent. The consent to a marriage must be to 
one commencing instantly, and not to an agreement to marry afterwards. 


$ 38. Incestuous marriages. Marriages between parents and. 


children, ancestors and descendants of every degree, and between broth- 


ers and sisters of the half as well as the whole blood, and between un-' 


cles and nieces, or aunts and nephews, and between cousins of the half 
as well as of the whole blood, are incestuous and void from the begin- 
ning, whether the relationship is legitimate or illegitimate. 

Cal. 59. 


$ 89. Voidable marriages. If either party to a marriage be in- 
capable, from physical causes, of entering into the marriage state, or if 
the consent of either be obtained by fraud or force, the marriage is void- 
able. Every marriage of a step-father with a step-daughter, or of a step- 
mother with a step-son, is illegal and void. 


Cal. 58. 
‘Varney v. Varney, 8 N. W. Rep. 739. 


§ 40. Illegal marriage. A subsequent marriage contracted by 
any person during the life of a former husband or wife of such person, 
with any person other than such former husband or wife, is illegal and 
void from the beginning, unless: 

1. The former marriage has been annulled or dissolved. 

2. Unless such former husband or wife was absent and not known 
to such person to be living for the space of five successive years imme- 
diately preceding such subsequent marriage, or was generally reputed 
and was believed by such person to be dead at the time such subsequent 
marriage was contracted; in either of which cases the subsequent mar- 
riage is valid until its nullity is adjudged by a competent tribunal. 

Cal. 61. 

Drummond v. Irish, 2 N. W. Rep. 622. 


$ 41. Pardon does not restore. No pardon granted after the 
approval of this act, to any person sentenced to imprisonment for life in 
this territory, restores such person to the rights of any previous mar- 
riage, or to the guardianship of any issue of such marriage. 


§ 42. Indian marriage. Indians contracting marriage according 
to the Indian custom, and cohabiting as husband and wife, are lawfully 
married. 
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§ 48. Other law does not apply. The provisions of other por- 
tions of this Code in relation to contracts, and the capacity of persons to 
enter into them, have no application to the contract of marriage. 


§ 44. Promise—limitations. A promise of marriage is subject 
to the same rules as contracts in general, but neither party to a promise, 
or contract to marry, is bound by a promise made in ignorance of the 
other’s want of personal chastity; and either is released therefrom by 
unchaste conduct on the part of the other, unless both parties participate 
therein. All marriages contracted without this territory, which would 
be valid by the laws of the country in which the same were contracted, 
are valid in this territory. 

Cal. 62. - 


§ 45. Solemnization. Marriage must be solemnized, authenti- 
cated, and recorded, as provided in this article; but non-compliance with 
its provisions does not invalidate any lawful marriage. It may be sol- 
emunized by either a justice of the supreme court, a judge of the probate 
court, or justice of the peace, a mayor, or by a minister of the gospel, 
or priest of any denomination; and in case of Indians by the peacemak- 
ers, their agents, or superintendent of Indian affairs. 

Cal. 68. 


§ 46. Form of declaration—record. No particular form for 
the ceremony of marriage is required, but the parties must declare, in 
the presence of the, person solemnizing the marriage, and of at least 
one witness, that they take each other as husband and wife. Persons 
married without the solemnization provided for in this and the preced- 
ing section must, for the purpose of authentication, jointly make written 
declaration of marriage substantially showing: 

1. The names, ages, and residence of the parties. 

2. The fact of the marriage. 

3. The time of the marriage. 

4. That the marriage has not been solemnized. 

If no record of the solemnization of a marriage heretofore contracted 
be known to exist, the parties may join in a written declaration of such 
marriage, substantially showing: 

1. The names, ages, and residences of the parties. 

2. The fact of marriage. 

3. That no record of such marriage is known to exist. 

Such declaration must be subscribed by the parties, and attested by 
at least three witnesses. Declarations of marriage must be acknowledged 
and recorded in like manner as grants of real property. And if either 
party to any marriage denies the same, or refuses to join in a declaration 
thereof, the other may proceed by action in the district court to have the 
validity of the marriage determined and declared. 

Cal. 71. ; 


§ 47. Prerequisities of. The person solemnizing a marriage 
must ascertain to his satisfaction: 
1. The identity of the parties; 
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e 
2. Their real and full names, and places of residence; 
3. That they are of sufficient age to be capable of contracting mar- 
riage; and, 
A, The name and place of residence of the witness, or of two wit- 
nesses, if more than one is present. 
Cal. 72. 


§ 48. Record of same. The person solemnizing a marriage must 
enter the facts ascértained by him, pursuant to the last seetion, and the 
date of the solemnization, in a book to be kept by him for that purpose. 

Cal. 73. 


§ 49. Celebrant’s certificate. The person solemnizing a mar- 
riage must furnish to either party, on request, a certificate thereof, signed 
by him, specifying: 

1. The names and places of residence of the parties married; 

2. That they were known to him, or were satisfactorily proved by the 
oath of a person known to him, to be the persons described in such cer- 
tificate; 

3. That he had ascertained that they were of sufficient age to contract 
marriage; 

4. The name and place of residence of the attesting witness, or of two 
witnesses; 

5. The time and place of such marriage; and, 

6. That, after due inquiry made, there appeared to be no lawful im- 
pediment to such marriage. 

Cal. 74. f 

§ 50. Registry. The certificate mentioned i in the last section may, 
within six months after the marriage, be filed with the clerk of the city 
or town where the marriage was solemnized, or. where either of the par- 
ties reside, or the register of deeds of such county; and, when thus filed, 
must be entered in a book, to be provided by such officer, in the alpha- 
betical order of the name of each party, and in the order of time in which 
it is filed. 

Cal. 74. 


§ 51. Facts in registry. The entry required by the last section 
must specify: 

1. The name and place of residence of each party; 

2. The time and place of marriage; 

3. The name and official station of the person signing the certificate; 


and 
4. "The time when the certificate was filed. 
Cal. 73. 


§ 52. Proof and acknowledgment. If a certificate of mar- 
riage is signed by a minister or priest, there must be indorsed or annexed, 
before filing, a certificate of a magistrate, residing in the same county 
with the clerk, that the person by whom it is signed is personally known 
to such magistrate, and has acknowledged the execution of the certificate 
in his presence, or that the execution of the certificate by a minister 
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4 
or priest of some religious denomination has been proved to the magis- 
trate by the oath of a person known to him, and who saw the certificate 
executed. ° 


§ 58. Record evidence. A certificate or declaration of marriage, 
or the entry thereof, made as above directed, or a copy of the certificate, 
or declaration, or entry, duly certified, is presumptive evidence of the 
fact of the marriage. 


§ 54. Causes for annulling marriage. A marriage may be 
annulled by an action in the district court to obtain a decree of nullity, 
for any of the following causes, existing at the time of the marriage : 

1. That the party in whose behalf it is sought to have the marriage 
annulled was under the age of legal consent, and such marriage was con- 
tracted without the consent of his or her parents or guardian, or person 
having charge of him or her, unless, after attaining the age of consent, 
such party for any time freely cohabited with the other as husband or wife. 

2. That the former husband or wife of either party was living, and 
the marriage with such former husband or wife was then in force. 

8. That either party was of unsound mind, unless such party, after 
coming to reason, freely cohabited with the other as husband or wife. 

4. That the consent of either party was obtained by fraud, unless 
such party afterwards, with full knowledge of the facts constituting the 
fraud, freely cohabited with the other as husband or wife. 

5. That the consent of either party was obtained by force, unless 
such party afterwards freely cohabited with the other as husband or wife. 

6. That either party was, at the time of the marriage, physically in- 
capable of entering into the marriage state, and such incapacity continues 
and appears to be incurable. 

Every minister or magistrate who solemnizes any marriage, where 
either of the parties is known to him to be under the age of legal con- 
sent, and without the consent of his or her parents or guardian, or per- 
sons having charge of him or her, or wheré either of the parties is known 
to him to be of unsound mind, or any marriage to which, within his 
knowledge, any legal impediment exists, 1s guilty of a misdemeanor. 

Cal. 82. ie 


§ 55. Limitation on action. An action to obtain a decree of 
nullity of marriage, for causes mentioned in the preceding section, must 
be commenced within the periods and by the parties as follows: 

1. For causes mentioned in subdivision one; by the party to the 
marriage, who was married under the age of legal consent, within four 
years after arriving at the age of consent, or by a parent, guardian, or 
other person having charge of such nonaged male or female, at any 
time before such married minor has arrived at the age of legal consent. 

2. For causes mentioned in subdivision two; by either party during 
the life of the other, or by such former husband or wife. 

3. For causes mentioned in subdivision three; by the party injured, 
or relative or guardian of the party of unsound mind, at any time before 
the death of either party. 
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4.- For causes mentioned in subdivision four; by the party injured, ! 
within four years after the discovery of the facts constituting the fraud. f 

5. For causes mentioned in subdivision five; by the injured party, i 
within four years after the marriage. 

6. For causes mentioned in subdivision six; by the injured party, 
within four years after the marriage. 

Cal. 83. 


$ 56. Children legitimate. Where a marriage is annulled on~ 
the ground that a former husband or wife was living, or on the ground 
of insanity, children begotten before the judgment are legitimate, and ` 
succeed to the estate of both parents. 
Cal. 84. ; 


§ 57. Custody of. The court must award the custody of the 4 
children of a marriage annulled on the ground of fraud or force to the -j 
innocent parent, and may also provide for their education and main- 
tenance out of the property of the guilty party. 

Cal. 85. z ; 


$ 58. Effect of judgment. A judgment of nullity of marriage 
rendered is conclusive only as against the parties to the action and those 
claiming under them. 
Cal. 86. 
ARTICLE II.—DISSOLUTION. 


§ 59. Dissolved—how. Marriage is dissolved only: ‘ 
1. By the death of one of the parties; or, : 
2. By the judgment of a court of competent jurisdiction decreeing a 

divorce of the parties. 
The effect of a judgment decreeing a divorce is to restore the parties to 

the state of unmarried persons. The district court in each county or 

subdivision has such ‘jurisdiction in an action according to the Code of 

Civil Procedure. 
Cal. 90. 
Cook v. Cook, 14 N. W. Rep. 33. 


$ 60. Causes for divorce— definitions — restrictions. Di- 


vorces may be granted for any of the following causes: ` , 
1. Adultery. 
2. Extreme cruelty. 
3. Willful desertion. 
4, Willful neglect. 
5. Habitual intemperance. 
6. Conviction for felony. 
1. Adultery, as to its definition as here used, is the voluntary sexual 


intercourse of a married person with a person other than the offender’s o .« 
husband or wife. 
2. Extreme cruelty is the infliction of grievous bodily injury or griev- 
ous mental suffering upon the other, by one party to the marriage. 
8. Willful desertion is the voluntary separation of one of the married 
parties fròm the other, with intent to desert. 


2 
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Persistent refusal to have reasonable matrimonial intercourse as hus- 
band and wife, when health or physical condition does not make such 
refusal reasonably necessary, or the refusal of either party to dwell in 
the same house with the other party, when there is no just cause for 
such refusal, is desertion. 

P When one party is induced by the stratagem or fraud of the other 
; party to leave the family dwelling-place, or to.be absent, and during 


: such absence the offending party departs with intent to, desert the other, 
we it is desertion by the party committing the stratagem or fraud, and not 

4 by the other, 

Departure or absence of one party from the family dwelling-place, 

4 caused by cruelty, or by threats of bodily harm, from which danger 


would be reasonably apprehended from the other, is not desertion by the 
absent party, but it is desertion by the other party. 

Separation by consent, with or without the understanding that one of 
the parties will apply for a divorce, is not desertion. 

Absence or separation, proper in itself, becomes desertion whenever 
the intent to desert is fixed during such absence or separation. 

Consent to a separation is a revocable act, and if one of the parties 
: afterwards, in good faith, seeks a reconciliation and restoration, but the 
other refuses it, such refusal is desertion. 

If one party deserts the other, and, before the expiration of the statu- 
tory period required to make the desertion a cause of divorce, returns . 
and offers, in good faith, to fulfill the marriage contract, and solicits 
condonation, the desertion is cured. If the other party refuse such offer 
and condonation, the refusal shall be deemed and treated as desertion by 
such party, from the time of refusal. 

The husband may choose any reasonable place or mode of living, and 
if the wife does not conform thereto it is desertion. 

if the place or mode of living selected by the husband is unreasonable 
and grossly unfit, and the wife does not conform thereto, it is desertion 
on the part of the husband from the time her reasonable objections are 
made known to him. 

4. Willful neglect is the neglect of the husband to provide for his 
wife the common necessaries of life, he having the ability to do so; or it 
is the failure to do so by reason of idleness, profligacy, or dissipation. 

5. Habitual intemperance is that degree of intemperance from the 
use of intoxicating drinks which disqualifies the person a great portion 
of the time from properly attending to business, or which would reason- 
ably inflict a course of great mental anguish upon the innocent party. 

Willful desertion, willful neglect, or habitual intemperance must con- 
i tinue for one year before either is a ground for divorce. (As amended, 
g Sess. Laws 1881, c. 57.) 

Cal. 92-107. 


Abandonment. Shafer v. Shafer, 6 N. W. Rep. 768; York v. Ferner, 13 
N. W. Rep. 680. 

Adultery. Pickett v. Pickett, 7 N. W. Rep. 144. 

Cruelty. Lopp v. Lopp, 5 N. W. Rep. 317; Wheeler v. Wheeler, Id. 689; Beyer 
v. Beyer, 6 N. W. Rep. 807; Harnett v. Harnett, 7 N. W. Rep. 394, and 13 
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N.W. Rep. 408; Palmer v. Palmer, Id. 760; Holthoefer v. Holthoefer, 11 N. 
W. Rep. 150; Whitmére v. Whitmore, 13 N. W. Rep. 800; Johnson v. Jobn- 
son, 14 N. W. Rep. 670; Sackrider v. Sackrider, Id. 786. 


Desertion. Beller v. Beller, 14 N. W. Rep. 696; Stoffer v. Stoffer, 15 N. 
W. Rep. 564. 


Intemperance. Wheeler v. Wheeler, 5 N. W. Rep. 689; Sesterhen v. Ses- 
terhen, 14 N. W. Rep. 333. 


Case not made out. Holmes v. Holmes, 7 N. W. Rep. 228; Rivers v. Riv- 
ers, 14 N. W. Rep. 774. 


Divorce obtained by fraud, void. True v. True, 6 Minn. (Gil.) 315. 


$ 61. Denial of divorce—causes—definitions. Divorces must 
be denied upon showing: 

Connivance; or, 

Collusion; or, 

Condonation; or, 

Recrimination; or, 

Limitation and lapse of time. 

Connivance is the corrupt consent of one party to the commission 
of the acts of the other, constituting the cause of divorce. Corrupt con- 
sent is manifested by passive permission, with intent to connive at or 
actively procure the commission of the acts complained of. 

` 2. Collusion is an agreement between husband and wife that one of 
them shall commit, or appear to have committed, or to be represented 
in court as having committed, acts constituting a cause of divorce, for the 
purpose of enabling the other to obtain a divorce. 

3. Condonation is the conditional forgiveness of a matrimonial offense 
constituting*a cause of divorce. 

The following requirements are necessary to condonation: 

1. A knowledge on the part of the congener of the facts cones 
the cause of divorce. 

2. Reconciliation and remission of the offense by the injured party. 

3. Restoration of the offending party to all marital rights. 

Condonation implies a condition subsequent that the forgiving party 
must’ be: treated with conjugal kindness. Where the cause of divorce 
consists of a course of offensive conduct, or arises in cases of cruelty 
from excessive acts of ill treatment which may, aggregately, constitute 
the offense, cohabition, or passive endurance, or conjugal kindness shall 
not be evidence of condonation of any of the acts constituting such cause, 
unless accompanied by an express agreement tocondone. In such cases. 
condonation can be made only after the cause of divorce has been com- 
plete as to the acts complained of. A.fraudulent concealment by the 
condonee of facts constituting a different cause of divorce from the one 
condoned, and existing at the time of condonation, avoids such condo- 
nation. Condonation is revoked and the original cause of divorce re- 

vived: 7 

1. When the condonee commits acts constituting a like or other cause 
of divorce; or, 

2. When the condonee is guilty of great conjugal unkindness, not 
amounting to a cause of divorce, but sufficiently habitual and gross to 
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show that the conditions of condonation had not been accepted in good 
faith, or not fulfilled. 

3. Recrimination is showing by the defendant of any cause of di- 
vorce against the plaintiff in bar of the plaintiff’s cause of divorce. 

Condonation of a cause of divorce, shown in the answer as a recrim- 
inatory defense, is a bar to such defense, unless the condonation be re- 
voked, as above provided, or two years have elapsed after the condona- 
tion and before the accruing or completion of the cause of divorce against 
which the recrimination is shown. 


Cal. 111-123. 


§ 62. Adultery by husband. When a divorce is granted for 
the adultery of the husband, the legitimacy of children of the marriage, 
begotten of the wife before the commencement of the action, is not af- 
fected. 


Cal. 144. 


Q 


$ 63. By wife—legitimacy. When a divorce is granted for the 
adultery of the wife, the legitimacy of children begotten of her before 
the commission of the adultery is not affected; but the legitimacy of 
other children of the wife may be determined by the court, upon the 
evidence in the case. In every such casé all children begotten before 
the commencement of the action are to be presumed legitimate until the 
contrary is shown. 


Cal. 145. 


§ 64. Guilty cannot marry. When a divorce is granted for 
adultery, the innocent party may marry again during the life of the 
other; but the guilty party cannot marry any person, except the inno- 
cent party, until the death of the other. 


ARTICLE III.—OTHER CAUSES FOR DENYING DIVORCE. 


2 | 

$ 65. Unreasonable lapse of time defined. A divorce must 
þe denied when there is an unreasonable lapse of time before the com- 
mencement of the action. Unreasonable lapse of time is such a delay 
in commencing the action as establishes the presumption that there has 
been connivance, collusion, or condonation of the offense, or full acqui- 
escence in the same, with intent to continue the marriage relation, not- 
withstanding the commission of the offense set up as a ground of di- 
vorce. The presumption arising from lapse of time may be rebutted by 
showing reasonable grounds for the delay in commencing the action. 
(As amended, Sess. Laws 1881, c. 29.) 


Cal. 124. 

§ 66. Only statutory limitations. There are no limitations of 
time for commencing actions for divorce, except such as are contained 
in the foregoing section, sixty-five. 

Cal. 127. 
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§ 67. Term of residence. A divorce must not be granted un- 
less the plaintiff has, in good faith, been a resident of the territory ninety 
days next preceding the commencement of the action. 


Cal. 128. 


§ 68. Presumption of domicile. In actions for divorce the 
presumption of law that the domicile-of the husband is the domicile of 
the wife, does not apply. After separation, each party may have a sep- 
arate domicile, depending for proof upon actual residence, and not upon 
legal presumptions. 


Cal. 129. 


$ 69. Affirmative proof required. No divorce can be granted 
upon the default of the defendant, or upon the uncorroborated statement, 
admission, or testimony of the parties, or upon any statement or finding 
of fact made by a referee; but the court must, in addition to any state- 
ment or finding of the referee, require proof of the facts alleged, and 
such proof, if not taken before the court, must be upon written questions 
and answers. 

Cal. 180. 


ARTICLE IV.—GENERAL PROVISIONS. 
§ 70. Maintenance. Though judgment of divorce is denied, the 


court may, in an action for divorce, provide for the maintenance of a° 


wife and her children, or any of them, by the husband. 


Cal. 136. 


McFarland v. McFarland, 2 N. W. Rep. 269; Ross v. Ross, 10 N. W. Rep. 
198. 


§ 71. Alimony pending action. While an action for divorce 
is pending, the court may, in its discretion, require the husband to pay, 
as alimony, any money necessary to enable the wife to support herself 
or her children, or to prosecute or defend the action. 

Cal. 187. 

McFarland v. McFarland, 2 N. W. Rep. 269; Lopp v. Lopp, 5 N. W. Rep. 
817; Weld v. Weld, 8 N. W. Rep. 900; Ross v. Ross, 10 N. W. Rep. 193; 


Twing v. O?Meara, 13 N. W. Rep. 321; Barnes v. Barnes, Id. 441; Cummings 
v. Cummings, 15 N. W. Rep. 485. 


§ 72. Custody of children. In an action for divorce the court 
may, before or after judgment, give such direction for the custody, care, 
and education of the children of the marriage as may seem necessary or 
proper, and may at any time vacate or modify the same. 

Cal. 188. 

Klein v. Klein, 11 N. W. Rep. 367; Green v. Green, 3 N. W. Rep. 429. 


§ 73. Support. Where a divorce is granted for an offense of the 
husband, the court may compel him to provide for the maintenance of 
the children of the marriage, and to make such suitable allowance to the 
wife for her support during her life, or for a shorter period, as the court 
may deem just, having regard to thé circumstances of the parties re- 
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spectively; and the court may, from time to time, modify its orders in 
these respects. 

Cal. 139. 

Weld v. Weld, 8 N. W. Rep. 900. 

§ 74. Security — separate estate— homestead. The court 
may require the husband to give reasonable security for providing main-. 
tenance or making any payments required under the provisions of this 
chapter, and may enforce the same by the appointment of a receiver, or 
by any other remedy applicable to the case. But when the wife has a 
separate estate sufficient to give her a proper support, the court, in its 
discretion, may withhold any allowance to her out of the separate prop- 
erty of the husband. The court, in rendering a decree of divorce, may 
assign the homestead of the innocent party, either absolutely or for a 
limited period, according to the facts of the case, and in consonance with 
the law relating to homesteads. The disposition of the homestead by 
the court, and all orders and decrees‘touching the alimony and mainte- 
nance of the wife, and for the custody, education, and support of the 
children, as above provided, are subject to revision on appeal in all par- 
ticulars, including those which are stated to be in the discretion of the 
court. 

Cal. 140. 


CHAPTER IJI. 
HUSBAND AND WIFE. 


$ 75. Mutual relations. Husband and wife contract towards each 
other obligations of mutual respect, fidelity, and support. 
Cal. 155. 


§ 76. Head of family. The husband is the head of the family. 
He may choose any reasonable place or mode of living, and the wife 
must conform thereto. . 

Cal. 156. f 


$ 77. Duty to support. The husband must support himself 
and. his wife out of his property or by his labor. The wife must sup- 
port the husband, when he: has not deserted her, out of her separate 
property when he has no separate property, and he is unable, from in- 
firmity, to support himself. - 

Cal. 176. ' 

Spaun v. Mercer, 1 N. W. Rep. 245; Flynn v. Messenger, 9 N. W. Rep. 
759; Israel v. Silsbee, 15 N. W. Rep. 144. 

$ 78. Separate property—dwelling. Except as mentioned in. 
section seventy-seven, neither husband nor wife has any interest in the- 
property of the other, but neither can be excluded from the other’s. 
dwelling. 

Cal. 157. 
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$ 79. Contracts. Either husband or wife may enter into any en- 
gagement or transaction with the other, or with any other person, re- 
specting property, which either might, if unmarried, subject, in transac- 
tions between themselves, to the general rules which control the actions 
of persons occupying corifidential relations with each other, as eae 
by the title on oe 

Cal. 158. 

Schuler v. Sav. SL Soc. 1 Pac. Rep. 481;.Reed v. Buys, 6 N. W. Rep: 111. 


§ 80. Cannot alter relations. A husband and wife cannot, by 
any contract with each other, alter their legal relations, except as to prop- 
erty, and except that they may agree, in writing, to an immediate sep- 
aration, and may make provision for the support of either of them and 
of their children during such separation. ; 


Cal. 159. 7 
Schuler v. Sav. & L. Soc. 1 Pac. Rep. 481. 


§ 81. Separation. The mutual consent of the parties is a suff- 
cient consideration for such an agreement as is mentioned in the last sec- 
tion. 

Cal. 160. 


§ 82. Joint tenants — wife’s conveyance. A husband and 
wife may hold real or personal property together as joint tenants, or ten- 
ants in common. The wife may, without the consent of her husband, 
convey her separate property. A full and complete inventory of the 
separate personal property of the wife may be made out and signed by 
her, acknowledged or proved in the manner provided by law for the ac- 
knowledgment or proof of a grant of real property by an unmarried 
woman, and recorded in the office of the register of deeds of the county 
or subdivision in which the parties reside. The filing of the inventory 
in the register’s office is notice and prima facie evidence of the title of the 
wife. 

Cal. 161. 

Hassfeldt v. Dill, 10 N. W. Rep. 781. 


§ 88. Separate and mutual rights. Neither husband nor wife, 
as such’, is answerable for the acts of the other. 

2. The earnings of the wife are not liable for the debts of the husband, 
and the earnings and accumulations of the wife, and of her minor chil- 
dren living with her, or in her custody, while she i is living seperate from 
her husband, are the separate property of the wife. 

3. The separate property of the husband is not liable ie: the debts of 
the wife contracted before the marriage. 

4. The separate property of the wife is not liable for the debts of her 
husband, but is-liable for her own debts, contracted before or after mar- 
riage. 

5. No estate is allowed the husband as tenant by curtesy, upon the 
death of his wife, nor is any estate in dower allotted to the wife upon the 
death of her husband. 

Mal. 168, 170, 171, 173. 

v.2—48 
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Dayton v. Walsh, 2 N. W. Rep. 65; Newcomb v. Andrews, Id. 672; Far- 
rar v. Emery, 3 N. W. Rep. 50; Russel v. Long, Id. 75; Barnum v. Young, 
4 N. W. Rep. 1054; Wright v. Hood, 5 N. W. Rep. 488; Hamilton v. Light- 
ner, Id. 603; Holmes v. Bronson, 6 N. W. Rep. 89; Krouskop v. Shontz, 8 N. 
W. Rep. 241; Carn v. Royer, Id. 629; Hassfeldt v. Dill, 10 N. W. Rep. 781; 
Deck v. Smith, 11 N. W. Rep. 852; Houghton v. Milburn, 12 N. W. Rep. 23; 
Benson v. Morgan, 14 N. W. Rep. 705; Israel v. Silsbee, 15 N. W. Rep. 144; 
Spellman v. Davis, id. 336. 


§ 84. Wife’s necessaries. Ifthe husband neglect to make ade- 
quate provision for the support of his wife, except in the cases mentioned 
in the next section, any other person may, in good faith, supply her 
with articles necessary for her support, and recover the reasonable value 
thereof from the husband. ` 

Cal. 174. 


§ 85. Abandonment—separation. A husband abandoned by 
his wife is not liable for her support until she offers to return, unless she 
was justified by his misconduct in abandoning him; nor is he liable 
for her support when she is living separate from him, by agreement, un- 
less such support is stipulated in the agreement. 

Cal. 175. 


*S 85a. When husband and wife may sell or incumber property. 
In case the husband or wife abandons the other and removes from the terri- 
tory, and is absent therefrom for one year, without providing for the main- 
tenance and support of his or her family, or is sentenced to imprisonment either 
in the county jail or territorial penitentiary for the period of one year or more, 
the district court of the county or judicial subdivision where the husband or 
wife so abandoned or not imprisoned resides, may, on application by affidavit 
of such husband or wife, setting forth fully the facts, supported by such other 
testimony as the court may deem necessary, authorize him or her to manage, 
control, sell, or incumber the property of the said husband or wife for the 
support and maintenance of the family, and for the purpose of paying debts 
contracted prior to such abandonment or imprisonment. Notice of such pro- 
ceedings shall be given the opposite party, and shall be served as summons 
are served in ordinary actions. (Sess. Laws 1883, c. 68, § 1.) -~ 


*§ 85b. Contracts made to be binding on both, ete. All contracts, 
sales, or incumbrances made by either husband or wife by virtue of the power 
contemplated and granted by order of the court, as provided in the preceding 
section, shali be binding on both, and during such absence or imprisonment 
the person acting under such power may sue and be sued thereon, and for all 
acts done the property of both shall be liable, and execution may be levied 
or attachment issued thereon according to statute. No suit or proceeding 
shall abate or be in anywise affected by the return or release of the person 
contined, but he or she may be permitted to prosecute or defend jointly with 
the other. (Id. § 2.) : : 


*S 85e. When order of court may be set aside. The husband or 
wife affected by the proceedings contemplated in the two preceding sections 
may have the order or decree of the court set aside or annulled by affidavit of 
such party, setting forth fully the facts, and supported by such other testi- 
mony as the court shall deem proper. Notice of such proceedings to set aside 
and annul such order must be given the person in whose favor the same was 
granted, and shall be served as summons are served in. ordinary actions. 
The setting aside of such decree or order shall in nowise affect any act done 
thereunder. (id. § 3.) 


OHILDREN BY BIRTH. ane 755 


TITLE II. 


PARENT AND CHILD. 


CHAPTER I. By birth. 
II. By adoption. 


CHAPTER I. 
CHILDREN BY BIRTH. 


$ 86. Legitimacy presumed. Al children born in wedlock are 
presumed to be legitimate. 

Cal. 193. 

State of Iowa v. Romaine, 11 N. W. Rep. 121. 

$ 87. Definitions. All children of a woman who has been mar- 
ried, born within ten months after the dissolution of the marriage, are 
presumed to be legitimate children of that marriage. A child -born be- 
fore wedlock becomes legitimate by the subsequent marriage of its par- 
ents. 

Cal. 194. l 

§ 88. Disputed legitimacy. The presumption of legitimacy can 
be disputed only by the husband or wife, or the descendant of one or both 


of them. Illegitimacy, in such case, may be proved like any other fact. 
Cal. 195. 


§ 89. Both parents support children. The parent entitled 
to the, custody of a child must give him support and education suitable 
to his circumstances. If the support and education which the father of 
a legitimate child is able to give are inadequate, the mother must assist 
him to the extent of her ability. 

Cal. 196. 


§ 90. Title to custody—father. The father of a legitimate 
unmarried minor child is entitled to its custody, services, and earnings; 
but he cannot transfer such custody or services to any other person, ex- 
cept the nfother, without her written consent, unless she has deserted 
him, oris living separate from him by agreement. If the father be dead, 
or be unable or refuse to take the custody, or has abandoned his family, 
the mother is entitled thereto. 

Cal. 197. 
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§ 91. Of illegitimate child. The mother of an illegitimate un- 
: married minor is entitled to its custody , Services, and earnings. 
Cal. 200. 


§ 92. Court may direct. The district court may direct an al- 
lowance to be made toa parent of achild, out ofits property, for its past 
or future support and education, on such conditions as may be proper,. 
whenever such direction is for its benefit. 

Cal. 201. 


$ 98. Property control. The parent, as such, has no control 
over the property of the child. 
Cal. 202. 


§ 94. Parental abuse. The abuse of parental authority is the 
subject of judicial cognizance in a civil action in the district court, brought 
by the child, or by its relative within the third degree, or by the officers. 
of the poor where the child resides; and, when the abuse is established, 
the child may be freed from the dominion of the parent, and the duty 
of support and education enforced. 

Cal. 203. 


$ 95. Parents power ceases. The authority ofa parent ceases: 

1. Upon the appointment by a court of a guardian of the person of. 
the child; 

2. Upon the marriage of the child; or, 

3. Upon its attaining majority. 

Cal. 204. a 


§ 96. Public action for support of child. Ifa parent charge-- 
able with the support of a child, dies, leaving it chargeable upon the 
township or county, and leaving an estate sufficient for its support, the 
officers of the poor, in the name of the township or county, respect- 
ively, may claim provision for its support from the parent’s estate by civil. 
action, and for this purpose may have the same remedies as any cred- 
itors against that estate, and against the heirs, devisees, and next of kin. 
of the ‘parent. ` 

Cal. 205. 


§ 97. Support of poor. It is the duty of the father, the mother, 
and the children of any poor person who is unable to maintain himself 
by work, to maintain such person to the extent of their ability. The 
promise of an adult child to pay for necessaries previously furnished to 
such parent is binding. 

Cal. 206. 


Oe § 98. Neglect of child. Ifa parent neglects to provide articles 
eg necessary for his child who is under his charge, according to his circum- 
- stances, a third person may in good faith supply such necessaries, and. 
z recover the reasonable value thereof from the parent. 


Cal. 207. 
Tyler v. Arnold, 11 N. W. Rep. 387. 
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§ 99. Parent, when not liable. A parent is not bound to com- 
pensate the other parent, or a relative, for the voluntary support of his 
child without an agreement for compensation, nor to compensate a 
stranger for the support of a child who has abandoned the parent with- 
out just cause. 
Cal. 208. 


§ 100. Support of step-children. A husband is not bound to 
maintain his wife’s children by a former husband; but if he receives them 
into his family and supports them, ‘it is presumed that he does so as a 
parent, and, where such. is the case, they are not liable to him for their 
support, nor he to them for their services. 

Cal. 209. s 


$ 101. After majority. Where a child, after attaining majority, 
continues to serve and to be supported by the parent, neither party is 
entitled to compensation in the absence of an agreement therefor. 

Cal. 210. 

Wilson v. Wilson, 2 N. W. Rep.*615; Coe v. Wager, 3 N. W. Rep. 248; 
Byrnes v. Clark, 14 N. W. Rep. 815; In re Dickerson’s Estate, Id. 691. 


§ 102. Child’s earnings. The parent, whether solvent or insolv- 
ent, may relinquish to the child the right of controlling him and receiv- 
ing his earnings. Abandonment by the parent is presumptive evidence 
of such relinquishment. 

Cal. 211. 

Wambold v. Vick, 7 N. W. Rep. 488. 


§ 108. Wages paid. The wages of a minor employed in service 
may be paid to him or her until the parent or guardian entitled thereto 
gives the employer notice that he claims such wages. 

Cal, 212, 


§ 104. Change residence. A parent entitled to the custody of a 
child has a right to change his residence, subject to the power of the dis- 
trict court to restrain a removal which would prejudice the rights or wel- 
fare of the child. 

Cal. 213. } 


§ 105. WNon-liability. Neither parent nor child is neve) ‘as 
such, for the act of the other. 


§ 106. Father’s and mother’s custody. The husband and 
wife, as such, has no rights superior to those of the wife and mother, in 
regard*to the care, custody, education, and control of the children of ‘the 
marriage, while such husband and wife live separate and apart from each 
other; and when they so live in a state of separation without being di- 
vorced, thé district court or judge thereof, upon application of either, 
may grant a writ of habeas corpus to inquire into the custody of any minor 
unmarried child of the marriage, and may award. the custody of such 
child to either for such time and under such regulations as the case may 
require. The decision of the court or judge must be guided by the rules 
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' prescribed in section one hundred and twenty-seven, under the title of 
f “guardian and ward.” i 

Cal. 198. 

Secs. 90, 72. 5 


CHAPTER II. 
ADOPTION. 


§ 107. Minor adopted. Any minor child may be adopted by 
any adult person, in the cases and subject to the rules prescribed in this 
chapter. 

Cal. 221. * 


§ 108. Relative age limited. The person adopting a child must 
be at least ten years older than the person adopted. 
_ Cal, 222. 


§ 109. Married persons limited. A married man, not lawfully 
separated from his wife, cannot adopt a child without the consent of his 
wife, nor can a married woman not thus separated from her husband, 
without his consent, provided the husband or wife not consenting is 
capable of giving such consent. 

Cal. 223. 


§ 110. Consent of parent. A legitimate child cannot be adopted 
without the consent of its parents, if living, nor an illegitimate child 
without the consent of its mother, if living, except that consent is not 
necessary from a father or mother deprived of civil rights, or adjudged 
guilty of adultery, or of cruelty, and for either cause divorced, or ad- 
judged to be an habitual drunkard, or who has been judicially deprived 
of the custody of the child on account of cruelty or neglect. 

Cal. 224. 


§ 111. Ofchild. The consent of a child, if over the age of twelve 
years, is necessary to Its adoption. 
Cal. 225. 


§ 112. Probate approval. The person adopting a child, and the 
child adopted, and the other persons whose consent is necessary, must 
appear before the probate judge of the county where the person adopting 
resides, and the necessary consent must thereupon be signed, and an 
agreement be executed by the person adopting to the effect that the child 
shall be adopted and treated in all respects as his own lawful child should 
| tt be treated. 

§ 113. Separate examination. The probate judge must exam- 
ine all persons appearing before him pursuant to the last section, each 
separately, and if satisfied that the interests of the child will be pro- 
moted by the adoption, he must make an order declaring that the child 
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shall thenceforth be regarded and treated in all respects as the child of 
the person adopting. ` 
Cal. 227. 


§ 114. Change of name. A child, when adopted, may take the 
family name of the person adopting. After adoption, the two shall sus- 
tain towards each other the legal relation of parent and child, and have 
all the rights and be subject to all the duties of that relation. 

Cal. 228. 

The term “child” includes adopted child. Sec. 2108; Tyler v. Reynolds, 
4 N. W. Rep. 902; Gill v. Sullivan, 7 N. W. Rep. 586; ‘Hole v. Robbins, 10 
N. W. Rep. 617; in re Sunderland, 13 N. W. Rep. 655. 

§ 115. Parents relieved. The parents of an adopted child are, 
from the time of the adoption, relieved of all parental duties towards, 
and of all responsibility for, the child so adopted, and have no right 
over it. 

Cal. 229. 

Bonnett v. Bonnett, 16,N. W. Rep. 91. 


$ 116. Illegitimate child. The father of an illegitimate child, 
by publicly acknowledging it as his own, receiving it as such, with the 
consent of his wife, if he is married, into his family, and otherwise 
treating it as if it were a legitimate child, thereby adopts it as such; 
and such child is thereupon deemed, for all purposes, legitimate from 
the time of its birth. The foregoing provisions of this chapter do not 


apply to such an adoption. 
Cal. 230. 


TITLE III. 
GUARDIAN AND WARD. - 


$ 117.. Guardian defined. A guardian is a person appointed to 
take care of the person or progeny of another. 
Cal. 236. 


§ 118. Ward. The person over whom, or over whose property, a 
guardian is appointed, is called his ward. 
Cal. 237. 


$ 119. Guardians classed. Ganda are either: 

1. General; or, 

2. Special. 

Cal. 238. 

§ 120. General. A general guardian is a guardian of the person, 


or of all the property of the ward within this territory, or of both. 
Cal. 239. 


é 
` 760 CIVIL CODE. 
i 2 
; $ 121. Special. Every other is a special guardian. 


Cal. 240. 


§ 122. How and by whom appointed. A guardian of the 
person or estate, or of both, of a child born, or likely to be born, ma 
be appointed by will or by deed, tọ take effect upon the death of the 
; parent appointing. . 

1. Ifthe child be legitimate, by the father, with the written consent 
of the mother ; or by either parent, if the other be dead or incapable of 
* consent. : 

‘ 2. Ifthe child be illegitimate, by the mother. 
Cal. 241. 


§ 123. Power. No person, whether a parent or otherwise, has any 
: power, as guardian of property, except by appointment as hereinafter 
provided. 
i Cal. 242. 


‘ § 124. Probate jurisdiction. A guardian of the person or prop- 
erty, or both, of a person residing in this territory, who is a minor or of 
unsound mind, may be appointed in all cases, other than those named 
in section one hundred and twenty-two, by the probate court, as pro- 


j vided in the Probate Code. 
Cal. 243. 
y For appointment and adminstration of guardian, see Prob. Code Dak. §§ 
J 833-381. 
at - 
Ka § 125. Of unsound mind. A guardian of the property, within 


ae this territory, of a person not residing therein, who is a minor, or of un- 
sound mind, may be appointed by the probate court. 


fa. Cal. 244. 
A § 126. Exclusive control. In all cases the court making the ap- 
# pointment of a guardian has exclusive jurisdiction to control him. 


Cal. 245. 


§ 127. Rules governing section. In awarding the custody of 
a minor, or in appointing a general guardian, the court or judge is to be 
guided by the following considerations: 

1. By what appears to be for the best interest of the child in respect 

to its temporal, and its mental and moral welfare; and if the child be 
of a sufficient age to form an intelligent preference, the court or judge 
ae may consider that preference in determining the question. 
2. As between parents adversely claiming the custody or guardian- 
ship, neither parent is entitled to it as of right, but, other things being 
equal, if the child be of tender years, it should be given to the mother; 
if it be of an age to require education and preparation for labor or‘busi- 
ness, then to the father. i 

8. Of two persons equally entitled to the custody in other respects, 
preference is to be given as follows: 

1. Toa parent. 


2. To one who was indicated by the wishes of a deceased parent. 
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3. To one who already stands in the position of a trustee of a fund 
to be applied to the child’s support. 

4. Toa relative. 

Cal. 246. 


§ 128. Guardian’s power. A guardian appointed by a court 
has power over the person and property of the ward, unless otherwise 
ordered. 

Cal. 247. 


§ 129. Of the person. A guardian of the person is charged with 
the custody of the ward, and must look to his support, health, and édu- 
cation. He may fix the residence of the ward at any place within the 
_ territory, but not elsewhere, without permission of the court. 

Cal. 248. 


$ 180. Of the property. A guardian of the property must keep 
safely the property of his ward. He must not permit any unnecessary 
waste or destruction of the real property, nor make any sale of such 
property without the order of the probate court, but must, so far as it 
is in his power, maintain the same, with its buildings and appurte- 
nances, out of the income or other property of the estate, and deliver it 
to the ward, at the close of his guardianship, in as good condition as 
he received it. 

Cal. 249. 


$ 131. Relation defined. The relation of guardian and ward is 
confidential, and is subject to the provisions of the title on trusts. 
Cal. 250. 


$ 182. Court control. In the management and disposition of 
the person or property committed to him, a guardian may be regulated 
and controlled by the court. 

Cal. 251. 


§ 183. Joint guardians. On the death of one, or two, or more 
joint guardians, the power continues to the survivor until a further ap- 
pointment is made by the court. 

Cal. 252. 


$ 184. Removal—causes. A guardian may be removed by the 
probate court for any of the following causes: 

1. For abuse of his trust; 

2.” For continued failure to perform its duties; 

8. For incapacity to perform its duties; ; 

4, For gross immorality; 
4 5. For having an interest adverse to the faithful performance of his 

uties; . 

6. For removal from the territory; 

7. In the case of guardian of the’ property, for insolvency; or, 

8. When it is no longer proper that the ward should be under guard- 
ianship. 

Cal. 253. 
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$ 185. Parental appointee superseded. The power of a 
guardian appointed by a parent is superseded: 
: 1. By his removal, as provided in section one hundred and thirty- 
our; 
2. By the solemnized marriage of the ward; or, 
3. By the ward’s attaining majority. 
Cal. 254. 


§ 136. Court appointee. The power of a guardian appointed by 
a court is suspended only: 

1. By order of the court; or, 

2. Ifthe appointment was made solely because of the ward’s minor- 
ity, by his obtaining majority; or, 

3. The guardianship over the person of the ward by the marriage of 
the ward. 

Cal. 255. 


§ 137. Ward’s majority. After a ward has come to his major- 
ity he may settle accounts with his guardian, and give him a release, 
which is valid if obtained fairly and without undue influence. 

Cal. 256. 


$ 138. Limitation of discharge. A guardian appointed by a 
court is not entitled to his discharge until one year after the ward’s ma- 
jority. 

Cal. 257. 


§ 139. Asylum for unsound mind. A person of unsound 
mind may be placed in an asylum for such persons upon the order of 
the probate court of the county in which he resides, as follows: 

1. The court must be satisfied, by the oath of two reputable physi- 
cians, that such person is of unsound mind, and unfit to be at large. 

2. Before granting the order the judge must examine the person him- 
self, or, if that is impracticable, cause him to be examined by an impar- 
tial person, duly sworn for that purpose. > 

8. After the order is granted, the person alleged to be of unsound 
mind, his or her huskand or wife, or relative to the third degree, may 
appeal to the district court, and demand therein an investigation before 
a jury, which must be substantially, i in all respects, conducted as under 
an inquisition of lunacy. , 

Cal. 258. 
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TITLE IV. 


MASTER AND SERVANT. 


$ 140. Apprenticeship authorized. Male minors and unmar- 
ried females under the age of eighteen years, with the consent of the 
persons or officers hereinafter mentioned, may bind themselves, by a 
writing called an indenture, as fully as if they were of age, to serve as 
clerks, apprentices, or servants in a particular calling, until majority, 
(except in the case of females, who cannot bind themselves further than 
until the age of eighteen,) or for any shorter time. 

Cal. 264. 

Spicer v. Earl, 1 N. W. Rep. 923. 


§ 141. Consent—by whom. Consent to an Giden of ap- 
prenticeship must be given by certificate at the end thereof, or indorsed 
thereon, signed: 

1. By the father and mother of the apprentice; 

2. If the father lacks capacity to consent, or has abandoned or neg- 
lected to provide for the family, or is dead, and no testamentary guard- 
ian or executor has been appointed by him , with power under the will 
to bring up the child to a calling, and a certificate of such fact is in- 
dorsed on the indenture by a justice of the peace of the county, then by 
the mother; 

3. Ifthe father is dead, and such guardian or executor has been ap- 
pointed by him, then by such guardian or executor; 

4, If the mother is dead, or lacks capacity to consent, then by the 
father; 

5. If there is no parent of capacity to consent, and no such executor, 
then by the guardian; or, 

6. If there is no such parent, executor, or guardian, then by the 
officers of the poor of the town or county, or by any two justices of the 
peace of the county, or by the probate judge. 

Cal. 265, 266. 


§ 142. Liability. A parent, executor, or guardian, consenting to 
an indenture, is not liable for a breach thereof by the apprentice, unless 
the indenture or consent expresses an intention to bind him therefor. 


§ 148. Poor may be bound. Any child who is chargeable, or 
whose parents are chargeable, to a county or city poor-house, or who is 
in such poor-house, may be bound to service until attaining twenty-one 
years, or, if'a female, until attaining eighteen years, by the proper offi- 
cers of the poor, as provided in this title; but such binding by said offi- 
cers must be with the consent, in writing, of the justice of the peace of 


the county or city. 


Cal. 268, - 
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§ 144. Indian child. No child ofan Indian woman can be bound, 
under this title, except in the. presence and with the consent of a justice 
of the peace; and his certificate of consent must be filed with the probate 
judge of the county where the indenture is executed. 


§ 145. Age stated. In every indenture of apprenticeship the age 
of the apprentice must be stated, and such statement is presumptive evi- 
dence thereof; and before an officer executes an indenture, or consents 
thereto, he mustinform himself of the age of the apprentice. 

Cal. 270. 


§ 146. Consideration. If there is any pecuniary consideration 
for an indenture of apprenticeship on either part, it must be stated 
therein. 

Cal. 271. 


§ 147. Education required. The indenture shall also contain an 
agreement on the part of the person to whom such child shall be bound, 
that he will cause such child to be instructed to read and write, and to 
be taught the general rules of arithmetic, or, in lieu thereof, that he will 
send such child to school three months of each year of the period of in- 
denture; and that he will give him a new Bible at the expiration of bis 
term of service. 

Cal. 272. 


§ 148. Filing counterpart. Every officer executing an indenture 
of apprenticeship must file a counterpart thereof with the probate judge 
of the county in which he is an officer. 

Cal. 273. 


§ 149. Immigrant minor. An immigrant minor may bind him- 
self to service until he attains majority, or for a shorter term, in such 
manner as may be prescribed by the law of the county in which-the 
contract is made. If the indenture is made for the purpose of enabling 
him to pay his passage to this country, it may be for the term of one 
year, although such term extends beyond his majority; but in no case 
for a longer term. 

Cal. 274. ` 


$ 150. Acknowledgment. Every indenture under section one 
hundred and forty-nine must be duly acknowledged by the minor on a 
private examination before a probate judge or a justice of the peace; and 
a certificate of the acknowledgment, showing that the same was made 
freely, must be indorsed upon the contract. 

Cal. 275. 


§ 151. Assignment allowed. The master, under an indenture 
specified in section one hundred and forty-nine, may assign it, by writing 
indorsed thereon, and with the approval, also indorsed, of a magistrate 
mentioned in section one hundred and fifty. 


« § 152. Indenture void, etc. No indenture or contract for the 
service of an apprentice is binding upon him unless made as hereinbefore 
prescribed. 
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$ 153. Overseers of poor. The county overseer of the poor, 
and the overseers of the poor of cities and towns, must see that every 
apprentice or other servant in their respective counties, cities, or towns. 
is properly treated, and that the terms of the contract are fulfilled in his. 
favor; and it is their duty to redress any grievance of such persons in 
the manner prescribed by law. 


§ 154. Penalty upon absent apprentice. If an apprentice, 
for whose instruction the master receives no pecuniary compensation, 
willfully absents himself from service without leave; he may be com- ` 
pelled to serve double the time of such absence, unless he makes satis- 
faction for the injury; but such additional term of service cannot extend 
more than three years beyond the original term. 


§ 155. Free vocation. No person may accept from an appren- 
tice or servant an agreement, oath, or promise not to exercise his voca- 
tion in any particular place; nor may any person exact from an appren- 
tice or servant any consideration for exercising his vocation in any place 
after his term of service has expired. 


§ 156. Penalty for restraint. Any consideration exacted con- 
trary to the last section may be recovered back, with interest, and every 
person accepting such agreement, or exacting such consideration, is 
liable to the-apprentice or servant in a penalty of one hundred dollars. 


$ 157. Deceased master: The executors oradministrators of the 
master of any apprentice bound by officers of the poor, may assign the 
indenture, with the written consent of the apprentice, acknowledged be- 
fore a justice of the peace. 


§ 158. Consent to assignment. If an apprentice refuses con-* 
sent to an assignment under the last section, the probate or district 
court may authorize such assignment without his consent, upon appli- 
cation, after fourteen days’ notice to the apprentice, or to his parents or 
guardian, if he has any in the county. 
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DIVISION SECOND. 


= 


| PROPERTY. 

: es 

; . 

i Part I. Property in general. 

II. Real, or immovable property. 

: III. Personal, or movable property. 
IV. Acquisition of property. 
: PART I. 


PROPERTY IN GENERAL. 


Trix I. Nature of property. 
II. Ownership. 
III. General definitions. 


TITLE I. 
NATURE OF PROPERTY. 


§ 159. Ownership defined. The ownership of a thing is the 
right of one or more persons to possess and use it to the exclusion of oth- 
ers. In this Code, the thing of -which there may be ownership is called 
property. , 

Cal. 654. 

§ 160. What may be owned. There may be ownership of all 
inanimate things which are capable of appropriation, or of manual de- 
livery; of all domestic animals; of all obligations; of such products of 

5 labor or skill as the composition of an author, the good-will of a busi- 
É ness, trade-marks and signs, and of rights created or granted by statute. 


Cal. 655. i 
Grow v. Seligman, 11 N. W. Rep. 404. 


T GPL 
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$ 161. Wild animals. Animals, wild by nature, are the subjects 
of ownership while living only when on the land of the person claiming 
them, or when tamed, or taken and held in possession, or disabled and 
immediately pursued. 

Cal. 656. 


$ 162. Property classed. Property is either: 
1. Real or immovable; or, 

2. Personal or movable. 

Cal. 657. 


$ 163. Real defined. Real or immovable property consists of: 
1. Land. 

2. That which is affixed to land. 

8. That which is incidental or appurtenant to land. 

4, That which is immovable by law. 

Cal. 658. 

Lyle v. Palmer, 3 N. W. Rep. 921; Walton v. Wray, 6 N. W. Rep. 742. 


§ 164. Land defined. Land is the solid material of the earth, 
whatever may be the ingredients of which it is composed, whether soil, 
rock, or other substance. 

Cal. 659. 


§ 165. Fixtures. A thing is deemed to be affixed to Jand when 
it is attached to it by roots, as in the case of trees, vines, or shrubs; or 
imbedded in it, as in the case of walls; or permanently resting upon it, 
as in the case of buildings; or permanently attached to what is thus per- 
manent, as by means of cement, plaster, nails, bolts, or screws. 

Cal. 660. 

Ferris v. Quimby, 2 N. W. Rep. 9; Lyle v. Palmer, 3 N. W. Rep. 921; 
Corcoran v. Webster, 6 N. W. Rep. 513; Coman v. Thompson, 10 N. W. Rep. 
62; Ingersoll v. Barnes, Id. 127; Hecht v. Dettman, Id. 241; Stillman v. 
Flenniken, Id. 842. 

§ 166. Appurtenances. A thing is deemed to be incidental or 
appurtenant to land, when it is by right used with the land for its ben- 
efit, as in the case of a way, or water-course, or of a passage for light, 
air, or heat, from or across the land of another. Sluice-boxes, flumes, 
hose, pipes, railway tracks, cars, blacksmith shops, mills, and all other 
machinery or tools used in working or developing a mine, are to be deemed. 
affixed to the mine. 

Cal. 662. Z 


§ 167. Personal property defined. Every kind of property 
that is not real is personal. 
Cal. 663. 
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CHAPTER I. 
OWNERS. 


$ 168. Ownership—limitation. The legislative assembly can 
pass no law interfering with the primary disposal of the soil. All prop- 
erty in this territory has an owner, whether that owner is the United 
States or the territory, and the property public; or the owner an indi- 
vidual, and the property private. The territory may also hold property 
as a private proprietor. 

Cal. 669. 

King v. Ware, 4N. W. Rep. 858. 


$ 169. Land below high-water mark. The ownership of land 
below ordinary high-water mark, and of land below the water of a nav- 
igable lake or stream, is regulated by the laws of the United States, or 
by such jaws as, under authority thereof, the legislative assembly may 
enact. The territory is the owner of all property lawfully appropriated 
or dedicated to its own use; and of all property of which there is no other 
owner. 

Cal. 670. 


§ 170. Who may convey. Any person, whether citizen or alien, 


may take, hold, and dispose of property, real or personal, within this. 


territory. 
Cal. 671. 


CHAPTER II. 
MODIFICATIONS OF OWNERSHIP. 


ARTICLE I.—INTERESTS IN PROPERTY. 


§ 171. Ownership classed. The ene of property i is either: 
1. Absolute; or, 

2. Qualified. 

Cal. 678. 


§ 172. Absolute. The ownership of property is absolute when a 
single person has the absolute dominion over it, and may use it or dis- 
pose of it according to his pleasure, subject only to general laws. 

Cal. 679. 


$ 173. Qualified. The ownership of property is qualified: 
1. When it is shared with one or more persons; 

2. When the time of enjoyment is deferred or limited; or, - 
3. When the use is restricted. 

Cal. 680. 


’ 
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§ 17 4. Sole ownership. The ownership of property = a single 
person | is designated ais a sole or several ownership. 
Cal. 681. 


§ 175. Ownership of property. The ownership of property by 
several persons is either: 


1. Of jomt interests; 

2. Of partnership interésts; or, 
3. Of interests in common. 
Cal. 682. 


§ 176. Joint tenancy. A joint interest is one owned iy several 
persons in equal shares, by a title created by a single will or transfer, 
when expressly declared in the will or transfer to be a joint tenancy, or 
when granted or devised to executors or trustees as joint tenants. 

Cal. 683. . 


§ 177. Partnership. A partnership interest is one owned by sev- 
eral persons, in partnership, for alae purposes. 
Cal. 684. , 


§ 178. Common tenancy. re interest in common is one owned 
by several persons not in joint ownership or partnership. 
Cal. 685. 


$ 179. Definition. Every interest created in favor of several per- 
sons in their own right is an interest in common, unless acquired by 
them in partnership, for partnership purposes, or unless declared in its 
creation to be a joint interest, as provided in section one hundred and 
seventy-six. 

Cal. 686. 


§ 180. Commencement and duration. In respect to the time 
of enjoyment, an interest in property is either: 

1. Present or future; and, 

2. Perpetual or limited. 

Cal. 688. 


§ 181. Present. A present interest entitles the owner to the im- 
mediate possession of the property. 
Cal. 689. 


§ 182. Future. A future interest entitles the owner to the posses- 
sion of the property only at a future period. 
Cal. 690. 


$ 188. Perpetual. A perpetual interest has a duration equal to 
that of the property. 


Cal. 691. ° 

§ 184. Limited. A limited interest has a duration less than that 
of the property. 3 

Cal. 692. 7 
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§ 185. Future estates classed. A future interest is either: 
1. Vested; or, 
2. Contingent. 

Cal. 693. : 

§ 186. When they vest. A future interest is vested when there 
is a person in being who would have a right, defeasible or indefeasible, 
to the immediate possession of the property, upon the ceasing of the in- 
termediate or precedent interest. 

Cal. 694: z 

$ 187. How contingent. A future interest is contingent while 
the person in whom, or the event upon which, it is limited to take effect, 
remains uncertain. 

Cal. 695. . 

$ 188. Alternative contingencies. Two or more future inter- 
ests may be created to take effect in the alternative, so that if the first in 
order fails to vest, the next in succession shall be substituted for it, and 
take effect accordingly. 

Cal. 696. 

$ 189. Not void. A future interest is not void merely because of 
the improbability of the contingency on which it is limited to take 
effect. 

Cal. 697. : 

§ 190. Posthumous heir. When a future interest is limited to 
successors, heirs, issue, or children, posthumous children are entitled to 
take in the same manner as if living at the death of their parent. 

Cal. 698. 


§ 191. Future estates pass. Future interests pass by succes- 
sion, will, and transfer, in the same manner as present interests. 

Cal. 699. 

§ 192. Possibilities. A mere possibility, such as the expectancy of 
an heir-apparent, is not to be deemed an interest of any kind. 

Cal. 700. ; 

§ 198. Estates of realty. In respect to real or immovable 
property, the interests mentioned in this chapter are denominated estates, 
and are specially named and classified in part two of this diviston. 

Cal. 701. 


§ 194. Applies to personal, only. The names and classifica- 
tion of interests in real property have only such application to interests 
in personal property as is in this division of the Code expressly pro- 
vided. 

Cal. 702. 

§ 195. Future interest limited. No future interest in property 
is recognized by the law, except such as is defined in this division of 
the Code. 

Cal. 703. 
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ARTICLE I.——CONDITION OF OWNERSHIP. 


§ 196. Conditions defined. The time when the enjoyment of 
property is to begin or end mdy be determined by computation, or be 
made to depend on events. In the latter case the enjoyment is said’ to 
be upon condition. 

Cal. 707. 


§ 197. Classed. Conditions are precedent or subsequent. The 
former fix the beginning, the latter the ending of the right. 

Cal. 708. 

Barrie v. Smith, 10 N. W. Rep. 168; Mills v. Evansville Seminary, 15 N. 
W. Rep. 133. 

$ 198. Illegal conditions void. If a condition precedent re- 
quires the performance of an act wrong of itself, the instrument containing 
it is so far void, and the right cannot exist. If it requires the per- 
formance of an act not wrong of itself, but otherwise unlawful, the in- 
strument takes effect, and the condition is void. 

Cal. 709. 


$ 199. Marriage limitations. Conditions imposing restraints 
upon marriage, except upon the marriage of a minor, or of the widow of 
the person by whom the condition is imposed, are void; but this does 
not affect limitations where the intent was not te forbid marriage, but 
only to give the use until marriage. 

Cal. 710. 


§ 200. Restraint on alienation. Conditions restraining aliena- 
tion, when repugnant to the interest created, are void. 
Cal. 711. 


ARTICLE II.—RESTRAINTS UPON ALIENATION. 


$ 201. Extent of legal limit. The absolute power of alienation 
cannot be suspended, by any limitation or condition whatever, for a longer 
period than during the continuance of the lives of persons in being at 
the creation of the limitation or condition, except in the single case men- 
tioned in section two hundred and twenty-nine. 

Cal. 715. 


$ 202. Future limitation void. Every future interest is void 
in its creation, which, by any possibility, may suspend the absolute 
power of alienation for a longer period than is prescribed in this chapter. 
Such power of alienation is suspended when there are no persons in being 
by whom an absolute interest-in possession can be conveyed. 

Cal. 716. 


$ 203. Leases limited. No lease or grant of agricultural land for 
a longer period than ten years, in which shall be reserved any rent or 
service of any kind, shall be valid. No lease or grant of any town or 
city lot, for a longer period than twenty years, in which shall be reserved 
any rent or service of any kind, shall be valid. 

Cal. 717. : 
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ARTICLE IV.—-ACCUMULATIONS. 


§ 204. Income future interest. Dispositions of the income of 
property to accrue and to be received at any time subsequent to the exe- 
cution of the instrument creating such disposition, are governed by the 
rules prescribed in this title in relation to future interests. 

Cal. 722. 


$ 205. Illegal accumulation. All directions for the accumula- 
tion of the income of property, except such as are allowed by this title, 
are void. 

Cal. 7238. 


§ 206. Income, how directed. An accumulation of the income 
of property, for the benefit of one or more persons, may be directed by 
any will or transfer in writing, sufficient to pass the property out of which. 
the fund is to.arise, as follows: 

1. Ifsuch accumulation is directed to commence on the creation of 
the interest out of which the income is to arise, it must be made for the 
benefit of one or more minors then in being, and terminate at the expi- 
ration of their minority; or, 

2. Ifsuch accumulation is directed to commence at any time subse- 
quent to the creation of the interest out of which the income is to arise, 
it must commence within the time in this title permitted for the vesting 
of future interests, and during the minority of the beneficiaries, and ter- 
minate at the expiration of such minority. 

Cal. 724. 


$ 207. Void beyond minority. If, in either of the cases men- 
tioned in the last section, the direction for an accumulation is for a 
longer term than during the minority of the beneficiaries, the direction 
only, whether separable or not from other provisions of the instrument, . 
is void as respects the time beyond such minority. 
Cal. 725. 


$ 208. Probate power. When a minor, for whose benefit an accu-- 
mulation has been directed, is destitute of other sufficient means of sup- 
port and education, the probate court, upon application, may direct a 
suitable sum to be applied thereto, of the fund. 

Cal. 726. í 
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CHAPTER III. 


RIGHTS OF OWNERS. 


| $ 209. Own includes gain. The owner of a thing owns also all. 
E its products and accessions. 
ae Cal. 7325 
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TERMINATION OF OWNERSHIP. 3 


$ 210. Undirected income. When, in consequence of a valid 
limitation of future interest, there is a suspension of the power of alien- 
ation or of the ownership, during the continuation of which the income 
is undisposed of, and no valid direction for its accumulation is given, 


such income belongs to the persons presumptively entitled to the next 
eventual interest. 


Cal. 733. | j 


CHAPTER IV. 


TERMINATION OF OWNERSHIP. 


§ 211. Succession defeats contingency. A future interest, 
depending on the contingency of the death of any person without suc- 
cessors, heirs, issue, or children, is defeated by the birth of a posthu- 
mous child of such person capable of taking by succession. 

Cal. 739. 


§ 212. Future interest defeated. A future interest may be 
defeated in any manner, or by any act or means, which the party creat- 
ing such interest provided for or authorized in the creation thereof; nor 


is a future interest, thus liable to be defeated, to be on that ground ad- 
judged void in its creation. 


Cal. 740. 


$ 218. When not. No future interest can be defeated or barred 
by any alienation or other act of the owner of the intermediate or preced- 
ent interest, nor by any destruction of such precedent interest by for- 
feiture, surrender, merger, or otherwise, except as provided by the next 


section, or where a forfeiture is imposed by statute as a penalty for the 
violation thereof. 


Cal. 741. 


§ 214. Same. No future interest, valid in its creation, is defeated 
by the determination of the precedent interest before the happening of 
the contingency on which the future interest is limited to take effect; 
but should such contingency afterwards happen, the future interest takes 
effect in the same manner and to the same extent as if the precedent in- 
terest had continued to the same period. 

Cal. 742. 
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TITLE WI. 
GENERAL DEFINITION. 


§ 215. Income includes. The income of property, as the term 
is used in this part of the Code, includes the rents and profits of real . 
property, the interest of money, dividends upon stock, and other prod- 
uce of personal property. 

Cal. 748. 

; | § 216. What creates limitation. The delivery of the grant, 


ee TY oe 


where a limitation, condition, or future interest is created by grant, and 
the death of the testator, where it is created by will, is to be deemed the 
time of the creation of the limitation, condition, or interest, within the 
meaning of this part of the Code. 


Cal. 749. 
Sea 744; Otto v. Doty, 15 N. W. Rep. 578; Rood v. Hovey, Id. 525. 


PART-II. 
REAL OR IMMOVABLE PROPERTY. 


Tirte I. General provisions. 

Hers II. Estates in real property. 

wae | III. Rights and obligations of owners. 
ary. | IV. Uses and trusts. 

W V. Powers. 


H TITLE I. 
tts 
: GENERAL PROVISIONS. 


§ 217. Law governing. Real property within this territory is 
governed by the law of this territory, except where the title is in the 
United States. 


Cal. 755. . 
a Contracts affecting personal property interpreted. Secs. 359, 987; Green 
v. Cross, 10 N. W. Rep. 459. 
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TITLE II. 


ESTATES IN REAL PROPERTY. 


CHAPTER I. Estates in general. 
II. Termination of estates. 
III. Servitudes. 


CHAPTER I. 
ESTATES IN GENERAL. 


§ 218. Duration classed. Estates in real property, in respect to 
the duration of their enjoyment, are either: 

1. Estates of inheritance, or perpetual estates; 

2. Estates for life; 

3. Estates for years; or, 

4. Estates at will. 

Cal. 761. 


§ 219. Fee defined. Every [estate] state of inheritance is a fee, 
and every such estate, when not defeasible or conditional, is a fee-simple 
or an absolute fee. 

§ 220. Estates tail are fees. Estates tail are abolished, and 
every estate which would be at common law adjudged to be a fee tail, is 
a fee-simple, and if no valid remainder is limited thereon, is a fee-simple 
absolute. 

Cal. 763. 


§ 221. Limitation of. Where a remainder in fee is limited upon 
any estate, which would by the common law be adjudged a fee tail, 
such remainder i is valid as a contingent limitation upon a fee, and vests 
in possession on the death of the first taker without issue living at the 
time of his death. 

Cal. 764. 


§ 222. Freehold defined. Estates of inheritance and for life are 
called estates of freehold; estates for years are chattels real; and estates 
at will are chattel interests , but are not liable as such to sale on execution. 

Cal. 765. 
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| § 223. Same. An estate during the life of a third person, whether 
L x limited to heirs or otherwise, is a freehold. 


Cal. 766. 


§ 224. Future, how limited. A future estate may be limited 

by the act of the party to commence in possession at a future day, either 

i without the intervention of a precedent estate, or on the termination, by 

lapse of time or otherwise, of a precedent estate , created at the same time, 
‘, Cal. 767. 


$ 225. Reversion defined. A reversion is the residue of an es- 
tate left, by operation’ of law, in the grantor or his successors, or in the 
successors of a testator, commencing in possession on the determination 
of a particular estate granted or coe’ 

Cal. 768. 


§ 226. Remainder. When a future estate, other than a reversion, 
is dependent on“a precedent estate, it may be called a remainder, and 
maybe created and transferred by that name. 

Cal. 769. 


§ 227. Suspension. The absolute ownership of a term of years 
cannot be suspended for a longer period than the absolute power of alien- 
ation can be suspended in respect to a fee. 

Cal. 770. 


§ 228. Further defined. The suspension ofall power to alienate 
the subject of a trust, other than a power to exchange it for other prop- 
erty to be held upon the same trust, or to sell it and reinvest the pro- 
ceeds, to be held upon the same trust, is a suspension of the power of 
alienation within the meaning of section two hundred and one. 

Cal. 771. 


$ 229. Remainder in fee. A contingent remainder in fee may 
be created on a prior remainder in fee, to take effect in the event that 
the persons to whom the first remainder is limited die under the age of 
twenty-one years, or upon any other contingency by which the estate of 
such persons may be determined, before they attain majority. 
` Cal. 772. 


§ 230. Same on other estates. Subject to the rules of this title, 
and of part one of this division, a freehold estate, as well as æ chattel 
real, may be created to commence ata future day; an estate for life may 
be created in a term of years, and a remainder limited thereon; a re- 
mainder of a freehold or chattel real, either contingent or vested, may be 
created, expectant on the determination of a term of years; and a fee 
may be limited on a fee, upon a contingency, which, if it should occur, 
must happen within the period prescribed in this title. 

Cal. 773. 
| § 231. Subsequent life estates void. Successive estates for 
| -life cannot be limited, except to persons in being at the creation thereof; 
and all life estates subsequent to those of persons in being are void; 
and upon the death of those persons, the remainder, if valid in its crea- 
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tion, takes effect in the same manner as if no other life estate had been 
created. 
Cal. 774. 


$ 282. Remainder on successive lives. No remainder can be 
created upon successive estates for life, provided for in the preceding 
section, unless such remainder is in fee; nor can a remainder be created 
upon such estate in a term for years, unless it is for the whole residue 
of such term. 

Cal. 775. 


$ 233. On term void, unless. A contingent remainder cannot 
be created on a term of years, unless the nature of the contingency on 
which it is limited is such that the remainder must vest in interest dur- 
ing the continuance or at the termination of lives in being at the crea- 
tion of such remainder. 

Cal. 776. 


$ 234. To persons in being. No estate for life can be limited 
as a remainder on a term of years, except to a person in being at the 
creation of such estate. 

Cal. 777. 


§ 235. Conditional limitation. A remainder may be limited on 
a contingency which, in case it should happen, will operate to abridge 
or determine the precedent estate; and every such remainder is to be 
deemed a conditional limitation. 

Cal. 778. 


§ 236. To heirs of body. When a remainder is limited to the 
heirs, or heirs of the body, of a person to whom a life estate in the same 
property is given, the persons who, on the termination of the life estate, 
are the successors or heirs of the body of the owner for life, are entitled 
to take by virtue of the remainder so limited to them, and not as mere 
successors of the owner for life. 

Cal. 779. 


§ 237. On death of first taker. When a remainder, on an es- 
tate for life or for years, is not limited on a contingency defeating or 
avoiding such precedent estate, it is to be deemed intended to take ef- 
fect only on the death of the ‘first taker, or the expiration, by lapse of 
time, of such term of years. 

Cal. 780. s 


§ 238. Unexecuted power. A general or special power of ap- 
pointment does not prevent the vesting of a future PEER limited to take 
effect in case such power is not executed. 

Cal. 781. 
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CHAPTER II. 
P TERMINATION OF ESTATES. 


i § 239. Of estate at will. A tenancy or other estate at will, how- 
ever created, may be terminated by the landlord’s giving notice to the 
5 tenant, in the manner prescribed by the next section, to remove from 


the premises within a period specified in the notice of not less than one 
month. 


Cal. 789. 

3 Kellogg v. Groves, 5 N. W. Rep. 517; Engels v. Mitchell, 14 N. W. Rep. 
510; Lindley v. Hart, Id. 682. 

§ 240. Notice served. The notice prescribed by the last section 
must be in writing, and must be served by delivering the same to the 
tenant or to some person of discretion residing on the premises, or if 
neither can, with reasonable diligence, be found, the notice may be served 


by affixing it on a conspicuous part of the premises, where it may be 
conveniently read. 


§ 241. Subsequent action. After the notice prescribed by sec- 
tions two hundred and thirty-nine and two hundred and forty has been 
served in the manner therein directed, and the period specified by such 
notice has expired, but not before, the landlord may re-enter, or proceed 
according to law to recover possession. 

Cal. 790. 


§ 242. Three days’ notice. Whenever the right of re-entry is 
given to a grantor or lessor, in any grant or lease, or otherwise, such re- 
entry may be made at any time after the right has accrued, upon three 
days’ previous written notice of intention to re-enter, served i in the mode 
prescribed by section two hundred and forty. 

Cal. 791. 

Kellogg v. Groves, 5 N. W. Rep. 517; Catlin v. Wright, 14 N. W. Rep. 
530; Steinhauser v. Kuhn, 15 N. W. Rep. 513. 

$ 243. Without notice. An action for the possession of real prop- 
erty leased or granted, with a right of re-entry, may be maintained at 
any time after the right to re-enter has accrued, without the notice pre- 
scribed in section two hundred and forty-two. 

Cal. 798. 
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CHAPTER III. 
SERVITUDES. 


$ 244. Easements attached to other lands. The following 
land burdens, or servitudes upon land, may be attached to other land as 
incidents or: appurtenances, and are then called easements: 

1. The right of pasture. 

The right of fishing. 

The right of taking game. 

The right of way. 

The right of taking water, wood, minerals, and other things. 

The right of transacting business upon land. 

The right of conducting lawful sports upon land. 

The right of receiving air, light, or heat from or over, or discharg- 
ang the same upon or over, land. 

9. The right of receiving water from or discharging the same upon 
land. 

10. The right of flooding land. 

11. The right of having water flow without diminution or disturb- 
ance of any kind. 

Water rights, *§ 527. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support from adjacent 
land, or things affixed thereto. 

14. The right of having the whole of a division fence maintained by 
a coterminous owner. 

15. The right of having public conveyances stopped, or of stopping 
the same on land. 

16. The right of a seat in church. 

17. The right of burial. 

Cal. 801. 

Graham v. Hartnett, 7 N. W. Rep. 280; Conklin v. Boyd, 9 N. W. Rep. 
134; Goodrich v. Brown, 13 N. W. Rep. 309; City of Waterloo v. Union Mill 
Co. Id. 433; McGowen v. Myers, 14 N. W. Rep. 788; Tapert v. Railway Co. 
15 N. W. Rep. 450. 

§ 245. Others not attached. The following land burdens or 
servitudes upon land may be granted and held, though not attached to 
land: 
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The right to pasture, and of fishing and taking game. 

The right of a seat in church. 

The right of burial. 

The right of taking rents and tolls. 

The right of way. 

The right of taking water, wood, minerals, or other things. 

Cal. 802. 

Smith v. Cooley, 2 Pac. Rep. 881; O’Connor v. Ry. Co. 10 N. W. Rep. 263. 
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$ 246. Dominant tenement. The land to which an easement 
is attached is called the dominant tenement ; the land upon which a bur- 
den or servitude is laid is called the servient tenement. 


Cal. 803. 
Smıth v. Cooley, 2 Pac. Rep. 881. 


§ 247. Who can create. A servitude can be created only by one 
who has a vested estate in the servient tenement. 

Cal. 804. 

Smith v. Cooley, 2 Pac. Rep. 881; Graham v. Hartnett, 7 N. W. “Rep. 280; 
O’Connor v. Ry. Co. 10 N. W. Rep. 263; Goodrich v. Brown, 18 N. W. Rep. 809. 


§ 248. Who not hold. A servitude thereon cannot be held by 
the owner of the servient tenement. 

Cal. 805. 

Smith v. Cooley, 2 Pac. Rep. 881. 


§ 249. Extent of. Theextent of a servitude is determined by the 
terms of the grant, or the nature of the enjoyment by which it was ac- 
quired. 

Cal. 806. 

Smith v. Cooley, 2 Pac. Rep. 881. * 


§ 250. Partition of. In case of partition of the dominant tene- 
ment, the burden must be apportioned, according to the division of the 
dominant tenement, but not in such a way as to increase the burden 
upon the servient tenement. ` 

Cal. 807. 


§ 251. Right of future owner. The owner of a future estate 
in adominant tenement may use easements attached thereto, for the pur- 
pose of viewing waste, demanding rent, or removing an obstruction to 
the enjoyment of such easements, although such tenement i is occupied by 
a tenant. 

Cal. 808. 

Jarstadt v. Smith, 8 N. W. Rep. 29. 


§ 252. Right of Action. The owner of any estate in a dominant 
tenement, or the occupant of such tenement, may maintain an action for 
the enforcement of an easement attached thereto. 

Cal. 809. 

Day v. Walden, 10 N. W. Rep. 26. 

§ 253. Same. The owner in fee of a servient tenement may main- 
tain an action for the possession of the land against any one unlawfully 
possessed thereof, though a servitude exists thereon in favor of the 
public. ; 

Cal. 810. sO * 

§ 254. Extinguishment. A servitude is extinguished: ; 

1. By the vesting of the right to the servitude and the right to the 
servient tenement in the same person; 

2. By the destruction of the servient tenement; 

3. By the performance of any act upon either tenement, by the 
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owner of the servitude, or with his assent, which is incompatible with its 
nature or exercise; or, 

4, When the servitude was acquired by enjoyment, by disuse thereof, 
by the owner of the servitude for the period prescribed for acquiring title 
by enjoyment. 

Cal. 811. 


Day v. Walden, 10 N. W. Rep. 26; Wilder v. City of St. Paul, 12 Minn. 
192, (Gil. 116.) 


x 
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TITLE II. 


RIGHTS AND OBLIGATIONS OF OWNERS. 


CHAPTER 1. 


RIGHTS OF OWNERS. 


Articre I. Incidents of ownership. 
II. Boundaries. 


ARTICLE I.--INCIDENTS OF OWNERSHIP. 


§ 255. Land includes water. The owner of the land owns 
water standing thereon, or flowing over or under its surface, but not 
forming a.definite stream. Water running in a definite stream, formed 
by nature over or under the surface, may. be used by him as long as it 
remains there; but he may not prevent the natural flow of the stream, 
or of the natural spring from which it commences its definite course, 
nor pursue nor pollute the same. 

Cohn v. Wausau Boom Co. 2 N. W. Rep. 546; State of Minnesota v. Min- 
neapolis Mill Co. Id. 839; Morrill v. St. Anthony Falls Water-power Co. Id. 
842; Red River Roller Mills v. Wright. 15 N. W. Rep. 167. 

§ 256. Inheritance protected. The owner of a life estate may 
use the land in the same manner as the owner of a fee-simple, except 
that he must do no act to the injury of the inheritance. 

Cal. 818. 


§ 257. Rights of tenant. A tenant for years, or at will, unless 
he is a wrong-doer, by holding over, may occupy the building, take the 
annual products of the soil, work mines and quarries open at the com- 


‘ 
re a 


~Z. 


= s 
OET AB Oe a 


á 


xf contin gt 


š 
a 


> 
ieoa h, pi fa L kË 


+ ud 


I ge PD, aD ape A, ot 


782 CIVIL CODE. 


mencement of his tenancy, and cultivate and harvest the crops growing 
at the end of his tenancy. 


Cal. 819. 
Gifford v. King, 6 N. W. Rep. 735. 


§ 258. Limited by instrument. A tenant for years, or at will, 
has no other rights to the property than such as are given to him by the 
agreement or instrument by which his tenancy is acquired, or by the 
last section. 


Cal. 820. 


§ 259. Succession to rights. A person to whom any real prop- 
erty is transferred or devised, upon which rent has been reserved, or to 
whom any such rent’ is transferred, is entitled to the same remedies for 
recovery of rent, for non-performance of any of the terms of the lease, or 
for any waste or cause of forfeiture, as his grantor or devisor might have 
had. 


Cal. 821. 
Haywood v. O’Brien, 3 N. W. Rep. 545. 


§ 260. Assignees of lessor or lessee. Whatever remedies the 
lessor of any real property has against his immediate lessee for the breach 
of any agreement in the lease, or for recovery of the possession he has 
against the assignees of the lessee, for any @ause of action accruing while 
they are such assignees, except where the assignment is made by way of 
security for a loan, and is not accompanied by possession of the prem- 
ises. Whatever remedies the lessee of any real property may have 
against his immediate lessor, for the breach of any agreement in the 
lease, he may have against the assigns of the lessor, and the assigns of 
the lessee may have against the lessor and his assigns, except upon cov- 
enants against incumbrances, or relating to the title or possession of the 
premises. 

Cal. 822, 823. 


Haywood v. O’ Brien, 3 N. W. Rep. 545; Wittman v. Ry. Co. 8 N. W. 
Rep. 6. 


§ 261. Notice to change terms. In all leases of lands or ten- 
ements, or of any interest therein, from month to month, the landlord 
may, upon giving notice in writing at least fifteen days before the éxpi- 
ration of the month, change the terms of the lease, to take effect at the 
expiration of the month. The notice, when served upon the tenant, 
shall of itself operate and be effectual to create and establish as:a part of 
the lease the terms, rent, and conditions specified in the notice, if the 
tenant shall continue to hold the premises after the expiration of the 
month. 


Cal. 827. 


§ 262. Life lease rent. Rent due upon a lease for life may be 
recovered in the same manner as upon a lease for years. 
Cal, 824. 
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$ 268. After death. Rent dependent on the life of a person may 
be recovered after, as well as before, his death. 
Cal. 825. 7 


$ 264. Right of action. A person having an estate in fee, in 
remainder, or reversion, may maintain an action for any injury done to 
the inheritance, notwithstanding an interventing estate for life or years, 
and although, after its commission, his estate is transferred, and he has 
no interest in the property at the commencement of the action. 
Cal. 826. 
ARTICLE II.—BOUNDARIES. 


$ 265. Above and below surface. The owner of land in fee 
has the right to the surface, and to everything permanently situated be- 
neath or above it. 

Cal. 829. 


$ 266. Banks and beds of streams. Except where the grant 
under which the land is held indicates a different intent, the owner of 
the upland, when it borders upon a navigable lake .or stream, takes to 
the edge of the lake or stream at low-water mark, and all navigable riv- 
ers shall remain and be deemed public highways. In all cases where 
the opposite banks of any streams, not navigable, belong to different 
persons, the stream and the bed thereof shall become common to both. 
Cal. 880. 
oo River Imp. Co. v. La Crosse Booming & Transp. Co. 11 N. W. Rep. 
443. : 
$ 267. Highways. An owner of land, bounded by a road or 
street, is presumed to own to the center of the way, but the contrary may 
be shown. 
Cal. 831. 


$ 268. Lateral support. Each coterminous owner is entitled to 
the lateral and subjacent support which his land receives from the ad- 
joining land, subject to the right of the owner of the adjoining land to 
make proper and usual excavations on the same for purposes of construc- 
tion, on using ordinary care and skill, and taking reasonable precaution 
to sustain the land of the other; and giving previous reasonable notice to 
the other of his intention to make such excavations. 

Cal. 832. 


§ 269. Trees on land. Trees whose trunks stand wholly upon 
the land of one owner, belong exclusively to him, although their roots 
grow into the land of another. 

Cal. 833. 


§ 270. Same on line. Trees whose trunks stand partly on the 
land of two or more coterminous owners belong to them in common. 
Cal. 834. 
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CHAPTER II. 
OBLIGATIONS OF OWNERS, 


§ 271. Repairs and taxes. The owner of a life estate must keep. 
the buildings and fences in repair from ordinary waste, and must pay 
the taxes and other annual charges, and a just proportion of extraordi- 
nary assessments benefiting the whole inheritance. 

Cal. 840. 


§ 272. Boundaries—fences. Coterminous owners are mutually 
bound equally to maintain: 

1. The boundaries and monuments between them. 

2. The fences between them, unless one of them chooses to let his 
land lie open as a public common, in which case, if he afterwards in- 
closes it, he must refund to the other a just proportion of the value, at. 
that time, of any division fence made by the latter. 

Cal. 841. 


TITLE IV. 
USES AND TRUSTS. 


§ 273. Limitation. Uses and trusts, in relation to real property, 
are those only which are specified in this title. 
Cal. 847. 


§ 274. Legal estate confirmed. Every estate which is now 
held as a use, executed under any former statute of this territory, is con- 
firmed as a legal estate. 


$ 275. Definition. Every person who, by virtue of any. transfer 
or devise, is entitled to the actual possession of real property, and the 
receipt of the rents and profits thereof, is to be deemed to have a legal 
estate therein, of the same quality and duration, and subject to the same 
conditions, as his beneficial interest. ~ 


§ 276. Trust valid. The last section does not divest the estate of 
any trustee in a trust heretofore existing, where the title of such trustee 
is not merely nominal, but is ‘connected with some power of actual dis- 
position or management in relation to the real property which is the ` 
subject of the trust. á 


` § 277. Direct transfer. Every disposition of real property, 


whether by transfer or will, must be made directly to the person in 
whom the right to the possession and profits is intended to be vested, 
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and not to any other, to the use of or in trust for such person; and if 
made to any person, to the use of or in trust for another, no estate or 
interest vests in the trustee; but he must execute a release of the prop- 
erty to the beneficiary on demand, the latter paying the expense thereof. 


§ 278. Limitation of preceding. The preceding sections of 
this title do not extend to trust arising or resulting by implication of law, 


nor prevent or affect the creation of such express trusts as are herein after 
authorized and defined. '- 


§ 279. Requisites of trusts. No trust in relation to real prop- 
erty is valid unless created or declared: 

1. Byawritten instrument, subscribed by the trustee or by his agent, 
thereto authorized by writing; 

2. By the instrument under which the trustee claims the estate af- 
fected; or, 

3. By operation of law. 

Cal. 852. 


McClain v. McClain, 10 N. W. Rep. 333; a v. Washburn, 14 N. W. Rep. 
189. 


§ 280. Trust presumed. When a finan of real property is 
made to one person, and the consideration therefor is paid by or for an- 


other, a trust is presumed to result in favor of the person by or for whom 
such payment is made. 
Cal. 853. . 


Kluender v. Fenske, 10 N. W. Rep. 370; Nugent v. Nugent, 15 N. W. Rep. 
517. 


§ 281. Innocent purchaser. No implied or resulting trust can 


prejudice the rights.of a purchaser or incumbrancer of real property, for 
value and without notice of the trust. 
Cal. 856. 


§ 282. Purposes of trusts. Express trusis may be created for 
any of the following purposes: 


1. To sell real property, and apply or dispose of the proceeds in ac- 
cordance with the instrument creating the trust; 

'2. To mortgage or lease real property for the benefit of annuitants or 
other legatees, or for the purpose of satisfying any charge thereon; 

3. To receive the rents and profits of real property, and pay them 
to or apply them to the use of any person, whether ascertained at the 
time of the creation of the trust or not, for himself or for his family dur- 
ing the life of such person, or for any shorter term, subject to the rules 
of title two of this part; or, 

4. To receive the rents and profits of real property, and to accumu- 


late the same for the purposes and within the limits prescribed by the 
same title. 


Cal. 857. 


§ 288. A trust power. A devise of real property to executors or 


other trustees, to be sold or mortgaged, where the trustees are not also 
v.2—50 
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empowered to receive the rents and profits, vests no estate in them; but 
the trust is valid as a power in trust. 


§ 284. Liability of surplus. Where a trust is created to receive 
the rents and profits of real property, and no valid direction for accu- 
mulation is given, the surplus of such rents and profits, beyond the sum 
that may be necessary for the education and support of the person for 
whose benefit the trust is created, is liable to the claims of the creditors 
of such person in the same manner as personal property which cannot 
be reached by execution. 

Cal. 859. 

$ 285. Certain trust a power. Where an express trust in rela- 
tion to real property is created for any purpose not enumerated in the | 
preceding sections, such trust vests no estate in the trustees; but the 
trust, if directing or authorizing the performance of any act which may 
be lawfully performed under a power, is valid as a power in trust, sub- 
ject to the provisions in relation to such powers contained in title five 
of this part. y 

§ 286. Power in trust. Nothing in this title prevents the crea- 
tion of a power in trust for any of the purposes for which an express 
trust may be created. 

§ 287. Realty passes. In every case where a trust is valid asa 
power in trust, the real property to which the trust relates remains in 
or passes by succession to the persons otherwise entitled, subject to the 
execution of the trust as a power in trust. 


$ 288. Estate in trustees limited. Except as hereinafter 
otherwise provided, every express trust in real property, valid as such 
in its creation, vests the whole estate in the trustees, subject only to the 
execution of the trust. The beneficiaries take no estate or interest in the 
property, but may enforce the performance of the trust. 

Cal. 863. 

§ 289. Contingent trust. Notwithstanding anything contained 
in the last section, the author of a trust may, in its creation, prescribe 
to whom the real property, to which the trust relates, shall belong, in 
the event of the failure or termination of the trust, and may transfer or 
devise such property, subject to the execution of the trust. 

« Cal. 864. 

§ 290. Legal estate. The grantee or devisee of real property 
subject to a trust acquires a legal estate in the property as against all 
persons, except the trustees and those lawfully claiming under them. _ 

Cal. 865. 


§ 291. Undisposed estates. Where an express trust is created 
in relation to real property, every estate not embraced in the trust, and 
not otherwise disposed of, is left in the author of the trust, or his suc- 


cessors. 
Cal. 866. 
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§ 292. Limited disposal. The beneficiary of a trust for the re- 
ceipt of the rents and profits of real property, or for the payment of an 
annuity out of such rents and profits, may be restrained from disposing 
of his interest in such trust during his life, or for a term of years, by the 
instrument creating the trust. 

Cal. 867. 


§ 293. Grant separate from trust. Where an express trust is 
created in relation to real:property, but is not contained or declared in 
the grant to the trustee, or in an instrument signed by him, and re- 
corded in the same office with the grant to the trustee, such grant must 
be deemed absolute in favor of the subsequent creditors of the trustee not 
having notice of the trust, and in favor of purchasers from such trustee 
without notice, and for a valuable consideration. 

Cal. 869. 


§ 294. Not separate. Where a trust in relation to real property 
is expressed in the instrument creating the estate, every transfer or other 
act of the trustees in contravention of the trust is absolutely void. 

Cal. 870. 


§ 295. “Trust ceases. When the purpose for which an express 
trust was created ceases, the estate of the trustee also ceases. 
Cal. 871. 


t 


TITLE V. 


POWERS. 


§ 296. Specified- only. Powers, in relation to real property, are 
those only which are specified in this title. 


$ 297- Exclusion. The provisions of this title do not extend to a 
simple power of attorney to convey real property in the name of the 
owner and for his benefit. ` 


§ 298. Definition. A power, as the term is used in this title, is 
an authority to do some act in relation to real property, or to the crea- 
tion or revocation of an estate therein, or a charge thereon, which the 


owner granting or reserving such power might himself perform for any 
purpose. 


$ 299. Author defined.* The author of a power, as the term is 
used in this title, is the person by whom a power is created, whether by 
grant or devise; and the holder of a power is the person in whom a 
power is vested, whether by grant, devise, or reservation. 


§ 800. Powers classed. Powers are general or special, and bene- 
ficial or in trust. 
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§ 301. General powers. A power is general when it authorizes. 
the alienation or incumbrance of a fee in the property embraced therein, 
by grant, will, or change, or any of them, in favor of any person what- 
ever. 


§ 302. Special. A power is special: 

1. When a person or class of persons is designated, to whom the dis- 
position of property under the power is to be made; or, 

2. When it authorizes the alienation or incumbrance, by means of a 
grant, will, or charge, of only an estate less than a fee. 


§ 303. Beneficial. A power is beneficial when no person other 
than its holder has, by the terms of its creation, any interest in its exe- 
cution. 


$ 304. Power in trust. A power is in trust when any person or 
class of persons, other than its holder, has, by the terms of its creation, 
an interest in its execution. 


§ 805. General—same. A general power is in trust when any. 
person or class of persons, other than its'holder, is designated as entitled 
to the proceeds of the disposition or charge authorized by the power, or 
to any portion of the proceeds or other benefits to- result from its execution. 


§ 806. Special—same. A special power is in trust: 
1. When the disposition or charge which it authorizes is limited to 
be made to any person or class of persons other than the holder of the 


- power; or, 


2. When any person or class of persons, other than the holder, is 
designated as entitled to any benefit from the disposition or charge au- 
thorized by the power. 


§ 307. Capacity to create. No person is capable of creating a 
power who is not at the same time capable of granting some estate in the 
property to which the power relates. 


§ 308. Vests in whom. A power may be vested in any person. 


$ 309. How created. A power may be created only: | 

1. By a suitable clause contained in-a grant of some estate in the real 
property to which the power relates, or in an agreement to execute such 
a grant; or,- 

2. By a devise contained in a will. 

§ 810. Reserved power. The grantor in any conveyance may 
reserve to himself any power, beneficial or in trust, which he might law- 
fully grant to another; and every power thus reserved is subject to the: 
provisions of this title in the same manner as if granted to another. 


§ 311. Irrevocable unless. Every power, beneficial or in trust, 
is irrevocable unless an authority to revoke it is given or reserved in the 
instrument creating the power. 

§ 312. Lien of power defined. A power is a lien upon the 
real property which it embraces from the time the instrument in which 
it is contained takes effect; except that against creditors, purchasers, and- 


* 
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incumbrancers, in good faith and without notice, from any person hav- 
ing an estate in such real property, the power is a lien only from the 
time the instrument in which it is contained is duly recorded. 


§ 814. Capacity lacking. A power cannot be executed by any 
person not capable of disposing of real property. 


§ 315. Married woman. A married woman may execute a power 
‘during her marriage, without the concurrence of her husband, unless 
otherwise prescribed by the terms of the power. 


~ § 816. Same—acknowledgment. No power can be executed 
by a married woman before she attains her majority, nor without being 
acknowledged by her in the manner prescribed by the chapter on record- 
ing transfers. 


$ 317. Execution of power. A powercan be executed only by 
a written instrument which would-be sufficient to pass the estate or in- 
terest intended to pass under the power, if the person executing the 
power was the actual owner. 


§ 318. Many—survivor. Where a power is vested in several 
persons all must unite in its execution; but in case any one or more of 
them is dead, the power may be executed by the survivor or survivors, 
unless otherwise prescribed by the terms of the power. 

Cal. 860. 


§ 819. Execution by will. Where a power to dispose of real 
property is confined to a disposition by devise or will, the instrument of 
execution must be a will duly executed according to the provisions of 
‘the title on wills. 


<- § 820. Same by grant. Where a power is confined toa disposi- 

tion by grant, it cannot be executed by will, even though the disposition 
is not intended to take effect until after the death of the person execut- 
ing the power. 


§ 321. Peculiar execution. Where the author of a power has 
directed or authorized it to be executed by an instrument which would 
not be sufficient in law to pass the estate, the power is not void, but its 
execution is to be governed by the rules before prescribed in this title. 


§ 322. Formalities—surplusage. Where the author of a power 
has directed any formalities to be observed in its execution, in addition 
to those which would be sufficient to pass the estate, the observance of 
such additional formalities is not necessary to a valid execution of the 
power. 


§ 323. Trivial conditions. Where the conditions annexed to a 
power are merely-nominal, and evince no intention of actual benefit to 
the party to whom, or in whose favor, they are to be performed, they 
may be wholly disregarded in the execution of the power. 


§ 324. Binding conditions. With the exceptions contained in 
‘the precedings sections, the intentions of the author of a power as to the 
mode, time, and conditions of its execution must be observed, subject 
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to the power of a district court to supply a defective execution in the 
cases provided in sections three hundred and thirty-three and three hun- 
dred and fifty-seven. 


§ 325. Consent, how expressed. When the consent of a thjrd 
person to the execution of a power is requisite, such consent must be 
expressed in the instrument by which the power is executed, or be cer- 
tified in writing thereon. In the first case the instrument of execution,. 
in the second the certificate, must be subscribed by the party whose 
consent is required; and, to entitle the instrument to be recorded,.such 
signature must be duly proved or acknowledged, according to the chap- 
ter on recording transfers. 


$ 826. Consent of all survivors. Where the consent of several 
persons to the execution of a power is requisite, all must consent thereto; 
but, in case any one or more of them is dead, the consent of the surviv- 
ors is sufficient, unless otherwise prescribed by the terms of the power. 


§ 327. Validity without recital. Every instrument executed 
by the holder of a power, conveying anestate or creating a charge which 
such holder would have no right to convey or create, except by virtue 
of his power, is to be deemed a valid execution of the power, even though 
not recited or referred to therein. 


§ 828. Conveyances, except will. Every instrument, except 
a will, in execution of a power, even though the power is one of revoca- 
tion only, is to be deemed a conveyance within the meaning of the 
chapter on recording transfers. 


§ 329. Valid to extend power. A disposition of charge, by 
virtue of a power more extensive than was authorized thereby, is not 
therefore void; but every estate or interest so created, so far as it is em- 
braced by the ‘terms of the power, is valid. 


$ 330. Time runs from. The period during which the absolute 
right of alienation may be suspended by an instrument in execution of 
a power, must be computed, not from the date of the instrument, but 
from the time of the creation of the power. 


§ 331. Legality of estate. No estate or interest can be given or 
limited to any person by an instrument in execution of a power which 
could not have been given or limited at the time of the creation of the 
power. 


§ 332. Married woman’s power. When a married woman, 
entitled to an estate in fee, is authorized by a power to dispose of such 
estate during her marriage, she may, by virtue of such. power create any 
estate which she might create if unmarried. 


$ 383. Relief from defects. Purchasers for a valuable consider- 
ation, claiming under a defective execution of a power, are entitled to 
the same relief as similar purchasers claiming under a defective convey- 
ance from an actual owner. 

Leiben v. Franks, 3 N. W. Rep. 676. 
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$ 334. Fraud. Instruments in execution of a power are affected 
by fraud in the same manner as like instruments executed by owners or 
trustees. 


$ 335. Power to woman. A general and beneficial power is 
valid which gives to a married woman power to dispose, during her 
marriage and without the concurrence of her husband, of a present or 
future estate in real property conveyed or devised to her in fee. 


§ 386. Power become due. Where an absolute power of disposi- 
tion, not accompanied by any trust, is given to the owner of a particular 
estate for life or years, such estate is changed into a fee, absolute in favor 
of creditors, purchasers, and incumbrancers, but subject to any future 
estates limited thereon, in case the power should not be executed, or the 
property should not be sold for the satisfaction of debts. 


§ 337. Same. Where an absolute power of disposition, not accom- 
panied by any trust, is given to any person to whom no particular estate 
is limited, such person also takes a fee-subject to any future estate that 
may be limited thereon, but absolute in favor of creditors, purchasers, 
and incumbrancers. 


§ 838. Same. In all cases where an absolute power of disposition 
is given, not accompanied by any trust, and no remainder is limited on 
the estate of the holder of the power, he i is entitled to an absolute fee. 


§ 339. Same. Where'a general and beneficial power to devise the 
inheritance is given to the owner of an estate for life or for years, he is 
deemed to possess an absolute power of disposition, within the meaning 
of the last three sections. 


§ 340. Power absolute. Every power of disposition is deemed 
absolute by means of which the holder is enabled in his life-time to dis- 
pose of the entire fee, in possession or in expectancy, for his own benefit. 


§ 341. Same reserved. Where the grantor in any conveyance 
reserves to himself for his own benefit an absolute power of revocation, 
such grantor is still to be deemed the absolute owner of the estate con- 
veyed, so far as the rights of creditors and purchasers are concerned. 


§ 342. Valid beneficial power. A special and beneficial power 
is valid which is granted: 

1. Toa married woman to dispose, during the marriage, of any es- 
tate less than a fee, belonging to her, in the property to which the power 
relates; or, 

2. To the owner of a life estate in the property embraced in the power 
to make leases, commencing in possession during his life. 


§ 343. Powers to lease. A special and beneficial power to make 
leases of agricultural land for more than ten years, or of town or city 
lots for more than twenty years, is void only as to the time beyond ten 
or twenty years, and authorizes leases for those terms or less. 


§ 344. Annexed to estate. The power of the owner of a life es- 
tate to make leases is not transferable as a separate interest, but is an- 
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nexed to his estate, and will pass, unless specially excepted, by any 
grant of such estate. If specially excepted in any such grant it is ex- 
tinguished. 

§ 3845. Extinguishing grant. The power of the owner of a life 
estate to make leases may be released by him to any person entitled to 
a future estate in the property, and is thereupon extinguished. 


$ 346. Mortgage binds power. A mortgage executed by the 
owner of a life estate having a power to make leases, or by a married 
woman, by virtue of any beneficial power, does not extinguish or sus- 
pend the power, but the power is bound by the mortgage in the same 
manner as the real property embraced therein. 


§ 347. Effects of same. The effects on the power of a lien by 
mortgage such as is mentioned in the last section, are: 

1. That the mortgagee is entitled to an execution of the power, so far 
as the satisfaction of his lien may require it; and, 

2. That any subsequent estate created by the owner, in execution of 
the power, becomes subject to the mortgage in the same manner as if in 
terms embraced therein. 


§ 348. Creditors’ claims. Every special and beneficial power 
is liable to the claims of creditors in the same manner as other interests 
that cannot be reached by execution, and the execution of the power 
may be adjudged for the benefit of the creditors entitled. 


§ 349. Other powers void. No beneficial power, general or 
special, not already specified and defined in this title, can hereafter be 
created. 


§ 850. Enforceable powers. Every trust power, unless its exe- 
cution is made expressly to depend on the will of the trustee, is impera- 
tive, and imposes a duty on the trustee, the performance of which may 
be compelled for the benefit of the parties interested. 


$ 851. Same. A trust power does not cease to be imperative where 
the trustee has the right to select any, and exclude others, of the per- 
sons designated as the beneficiaries of the trust. 


$ 352. Equal shares. Where a disposition under a power is di- 
rected to be made to, among, or between several persons, without any 
specification of the share or sum to be allotted to each, all the persons 
designated are entitled in equal proportion. 


$ 353. Discretionary power. Where the terms of a power im- 
port that the estate or fund is to be distributed among several persons 
designated, in such manner or proportions as the trustee of the power 
may think proper, the trustee may allot the whole to any one or more 
of such persons in exclusion of the others. 

$ 354. Death of trustee. If the trustee of a power, with the right 
of selection, dies leaving the power unexecuted, its execution must be 
adjudged for the benefit equally ef all persons designated as objects of 
the trust. 
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$ 355. District court. Where a power in trust is created by will, 
.and the testator has omitted to designate, expressly or by necessary im- 


plication, by whom the power is to be executed, it execution devolves 


on the district court. 


§ 356. Creditors. The execution, in whole or in part, of any trust 
power, may be adjudged for the benefit of the creditors or assignees of 
any person entitled, as one of the beneficiaries of the trust, to compel its 
execution, when his interest is transferable. 


§ 357. Defects cured. Where the execution of a power in trust 
is defective, in whole or in part, under the provisions of this title, its 


proper execution may be adjudged in favor of the persons designated as 
the objects of the trust. 


Leiben v. Franks, 3 N. W. Rep. 676. 


§ 358. Certain law applies. The provisions of this title on trust, 
saving the rights of other persons from prejudice by the misconduct of 
trustees, and authorizing the court to remove and appoint trustees, the 
provisions of the title on succession, devolving express trusts upon the 
court on the death of the trustee, and the provisions of section two hun- 
dred and ninety-five in title on uses and trusts, apply equally to power 
in trust and the trustees of such power. 


PART III. 


‘PERSONAL OR MOVABLE PROPERTY. 


‘Titte I. Personal property in general. 
II. Particular kinds of personal property. 


ST 


TITLE I. 
PERSONAL PROPERTY IN GENERAL. 


§ 859. Follows domicile. If there is no law to the contrary in 
the place where personal property is situated, it is deemed to follow the 
person of its owner, and is governed by the law of his domicile. 

Cal. 946. 


(S + 
x a a i P 
t PAS pist i at ta Aoa F4 ata R spiate at a 


ett 
ra 


794 CIVIL CODE. 


TITLE II. 


É PARTICULAR KINDS OF PERSONAL PROPERTY. 


A l 
+ CHAPTER I. Things in action. 
2 II. Shipping. 
oo III. Corporations. 
IV. Products of the mind. 
V. Other kinds of personal property. 


CHAPTER I. 
THINGS IN ACTION. 


$ 860. Definition. A thing in action is a right to recover money 
` or other personal property by a judicial proceeding. 


Cal. 958. 
§ 361. Transferable. A thing in action, arising out of the viola- 
z tion of a right of property, or out of an obligation, may be transferred 


by the ọwner. Upon the death of the owner it passes to his personal 
representatives, except where, in the cases provided by law, it passes to 
his devisees, or successor in office. 


= Cal. 954. 
Code Civil Proc. § 65, p. 15. 


CHAPTER II. 


SHIPPING. 


Artcore I. General provisions. 
II. Rules of navigation. 


ARTICLE I.—-GENERAL PROVISIONS. 


§ 362. Ship defined. The term “ship” or “shipping,” when used 
in this Code, includes steam-boats, sailing vessels, canal-boats, barges, 
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and every structure adapted to.be navigated from nae to place for the 
transportation of merchandise or persons. : 
Cal. 960. 


§ 363. Appurtenances. Al things belonging to the owners, which 
are on board a ship, and are connected with its proper use, for the ob- 
jects of the voyage and adventure in which the ship is engaged, are deemed 
its appurtenances. : 

Cal. 961. i 


§ 364. Navigation classed. Ships are engaged either in foreign 
` * or domestic navigation. Ships are engaged in foreign navigation when 
passing to or from a foreign country; and in domestic navigation when 
passing from place to place within the United States. 

Cal. 962. 


$ 365. Domestic and foreign ships. A ship in a port of the 
state or territory to which it belongs is called a domestic ship; in an- 
other port it is called a foreign ship. 

Cal. 963. 


§ 366. Court power. If a ship belongs to several persons, not 
partners, and they differ as to its use or repair, the controversy may” be 
determined by any court of competent jurisdiction. 

Cal. 964. 


$ 3867. Possessor liable. If the owner of a ship commits its pos- 
session and navigation to another, that other and not the owner is re- 
sponsible for its repairs and supplies. 

Cal. 965. 


§ 368. Congress regulates. The registry, enrollment, and li- 
cense of ships, are regulated by acts of congress. 
Cal. 966. 


ARTICLE II.—-RULES OF NAVIGATION. 


$ 369. Meeting ships—limitation. In the case of ships meet- 
ing, the following rules must be observed in addition to those prescribed 
by any statutes of this territory which relate to navigation: 

1. Whenever any ship, proceeding in one direction, meets another 
ship, proceeding in another direction, so that if both ships were to con- 
tinue their respective courses they would pass so near as to involve the 
risk of a collision, the helms of both ships must be put to port so as to 
pass on the port side of each other, except where the citcumstances of 
the case are such as to render a departure from the rule necessary in or- 
der to avoid immediate danger, and subject also to a due regard to the 
dangers of navigation. 

2. A steamer navigating a narrow channel must, whenever it is safe 
and practicable, keep to that side of that fair way or ’ fhid-channel which 
lies on the starboard side of the steamer. A steamer when passing an- 


other steamer in such channel must always leave the other upon the 
larboard side. 
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3. When steamers must inevitably or necessarily cross so near that, 
by continuing their respective courses, there would be a risk of collision, 
each vessel must put her helm to port, so as always to pass on the lar- 
board side of each other. 

The rules of this section do not apply to any case for which a differ- 
ent rule is provided by the regulations for the government of pilots of 
steamers approaching each other within sound of the steam-whistle, or 
by the regulations concerning lights upon steamers, or Other matters pre- 
.scribed under authority of any act of congress. 

Cal. 970. 


$ 370. Infringement—damages. If it appears that a collision 
was occasioned by failure to observe any rule of the foregoing ‘section, 
the owner of the ship by which such rule is infringed cannot recover 
compensation for damages sustained by the ship in such collision, unless 
it appears that the circumstances of the case made a departure from the 
rule necessary. 

Cal, 971. g 


$ 371. Default presumed. Damage to person or property aris- 
ing from the failure of a ship to observe any rule of section three hun- 
dred and sixty-nine must be deemed to have been occasioned by the 
willful default of the person in charge of the deck of such ship at the 
time, unless it appears that the circumstances of the case made a de- 
parture from the rule necessary. 

Cal. 972, 


§ 872. Liability defined. Losses caused by collision are to be 
borne as follows: 

1. Ifeither party was exclusively in fault he must bear his own loss, 
and compensate the other for any loss he has sustained; __ 

2. If neither was in fault the loss must be borne by him on whom 


- it falls; 


3. If both were in fault the loss is to be equally divided, unless it 
‘appears that there was a great disparity in fault, in which case the loss 
must be equitably apportioned; or, 

4, If it cannot be ascertained where the fault lies the loss must be 
equally divided. 

Cal. 973. : 


ae nn e ee 


rre 


pen ea 


CORPORATIONS. TIT 


CHAPTER III. 
CORPORATIONS. 


Articte I. The creation of corporations. 
I. Corporate stock. 
III. Corporate powers. 
IV. Corporate records. 
V. Dissolution of corporations. 
VI. Assessment of stock. 
VII. Judgment and sale of franchise.. 
VIII. Examination of corporations. 
IX. Railroad corporations. 
X. Wagon roads. 
XI. Insurance corporations. 
XII. Mining, manufacturing, etc. 
XIII. Bridge corporations. 
XIV. Religious, education, etc. 
XV. Agricultural fair. 
XVI. Existing corporations. i 
XVII. Foreign corporations. 


ARTICLE I.—-THE CREATION OF CORPORATIONS. 


§ 878. Definition. A corporation is a creature of the law, having 
certain powers and duties of a natural person. Being created by the law, 
it may continue for any length of time which the law prescribes. 

Cal. 283. 


§ 374. Created by statute. A corporation can only be created 
by authority of a statute. But the statute may be special for a partic- 
ular corporation, or general for a number of corporations. 

Cal. 283. 

Doyle v. Mizner, 3 N. W. Rep. 968; Trustees v. Clark, Id. 207; Burton v.. 
Schildbach, 8 N. W. Rep. 497; Marshall v. Harris, 7 N. W. Rep. 509. 


$ 375. Reserved power. Every grant of corporate power is sub- 


ject to alteration, suspension, or repeal, in the discretion of the legisla- ° 


ture. 


Cal. 384. 
Sec. 449. 


§ 376. Inquiry, how made. The due incorporation ofany com- 
pany, claiming in good faith to be a corporation under this chapter, and 
doing business as such, or its right to exercise corporate powers, shall 
not be inquired into, collaterally, in any private suit to which such de 
facto corporation may be a party; but such inquiry may be had, and 
action brought, at the suit of the territory, in the manner prescribed in 
the Code of Civil Procedure. 


aoe Civil Proc. Dak. §§ 582, 533, p. 145; Doyle-v. Mizner, 3N. W. Rep. . 
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§ 877. Name required. Every corporation must have a corpo- 
rate name, which it has no power to change unless expressly authorized 
by law; byt the misnomer of any corporation in any written instrument 
does not invalidate the instrument if it can be reasonably ascertained 
from it what corporation is intended. 
Railroad corporations authorized to change name. See *§ 473m. 


§ 378. Classed. Corporations are either: 
1. Public; or, 

2. Private. 

Cal. 284. 


$ 879. Public—how regulated. Public corporation are formed 
or organized for the government of a portion of the territory. Such cor- 
porations are regulated by the Political Code or by local statute. 

Cal. 284. 


§ 380. Private purposes. Private corporations are formed for 
the purpose of religion, benevolence, education, art, literature, or profit; 
and all corporations not public are private. 


Cal. 285, 284, 286. 
Board of trade. See 17 Fed. Rep. 825, and note, 828. 


§ 881. Articles—officers. The instrument by which a private 
corporation is formed is called “articles of incorporation” or “certificate 
of incorporation;” and one-third of the officers of such corporation shall 
be residents of this territory. 

Cal. 289. 

Bergman v. St. Paul Mutual Building Ass’n, 13 N. W. Rep. 120. 


§ 382. Acceptance absolute. In order to constitute a private 
corporation there must not only be a statutory grant of corporate author- 
ity, but an acceptance of that grant by a majority of the corporators or 
their agents. .The acceptance cannot be conditional or qualified. 
aa v. Schildbach, 8 N. W. Rep. 497; Kaiser v. Lawrence Savings Bank, 

§ 388. How proved. Except when otherwise expressly provided, 
the acceptance of a grant of corporate authority may be proved like any 
other fact. 


§ 384. Private limited. Private corporations can be formed by 
the voluntary association of any three or more persons, and only as pro- 
vided in this chapter. The legislative assembly cannot grant private 
charters or especial privileges, but they may, by general incorporation 
acts, permit persons to associate themselves together as bodies corporate, 
for mining, manufacturing, and other industrial pursuits, or the construc- 
tion or operation of railroads, wagon roads, irrigating ditches, and the 
colonization and improvement of lands in connection therewith; or for, 
colleges, seminaries, churches, libraries, or any benevolent, charitable, or 
scientific association, and for such other purposes as congress may here- 
after authorize. (Section 1889 of Revised Statutes of United States.) 

Cal. 285. 
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For formation of railroad corporations. See *§ 473a et seg.; Burton v. 
Schildbach, 8 N. W. Rep. 497; Kaiser v. Lawrence Savings Bank, Id. 772. 


$ 385. Religious limited. No corporation or association for re- 
ligious or charitable purposes shall acquire or hold real estate in this ter- 
ritory, during the existence of the territorial government, of a greater 
value than fifty thousand dollars; and all real estate acquired or held by 
such corporations or associations contrary hereto shall be forfeited and 
escheat to the United States; but existing vested rights in real estate 
shall not be impaired by the provisions of this section. (Section 1890, 
Revised Statutes of the United States.) 

Cal. 360. 


$ 386. Contents of articles. Articles of incorporation must be 
prepared setting forth: 


1. The name of the corporation. 

2. The purpose for which it is formed. 

3. The place where its principal business is to be transacted. 

4, The term for which it is to exist. 

5. The number of its directors or trustees, and the names and resi- 
dences of such of them who are to serve until the election of such oft- 
cers, and their qualifications. 

6. If there be a capital stock, its amount, and the number of shares 
into which it is divided. 

Cal. 290. 


For formation and_ organization of railroad corporations. See *§ 473a; 
Bergman v. St. Paul Mutual Building Ass’n, 13 N. W. Rep. 120. 


§ 887. Railroad and wagon road. The articles of incorporation 
of any railroad or wagon road must also state: 

1. The kind of road intended to be constructed. 

2. The place from and to which it is intended to be run, and all the 
intermediate branches. ; 

8. The counties through which it is intended to be run. 

4. The estimated length and cost of the road. 

Cal. 291, : 


§ 888. Three residents. The articles of incorporation must be 
subscribed by three or more persons, one-third of whom must be resi- 
dents of this territory, and ‘acknowledged by each before some officer 
authorized to take and certify acknowledgments of conveyances of real 
property. 

Cal. 292.° 


§ 889. Secretary’s certificate. Upon filing the articles of in- 
corporation with the secretary of the territory, the secretary of the terri- 
tory must issue to the corporation, over the great seal of the territory, a 
certificate that a copy of the articles containing the required statement 
of facts has been filed in his office; and, thereupon, the persons signing 
the articles, and their associates and successors, shall be a body politic 
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and corporate, by the name and for the purposes stated in the certifi 
cate. > 


Cal. 296. 


§ 390. Record by secretary. Upon the filing of any articles of 
incorporation and copy thereof, as in the last section is prescribed, the 
secretary of the territory must record the same in a book to be kept in 
his office for that purpose, to be called “the book of corporations,” with 
the date of filing. 


§ 391. Copy—evidence. A copy of any articles of incorporation. 
filed in pursuance of this chapter, and certified by the secretary of the 
territory, must be received in all courts and other places as prima facie: 
evidence of the facts therein stated, and of the existence of such corpo- 
ration. 

Cal. 297. 


§ 892. Definitions. The owners of shares in a corporation which 
has a capital stock are called stockholders. If a corporation has no 
capital stock the corporators and their successors are called members. 

Cal. 298. 


$ 393. Legal representatives. The shares of stock of an estate 
of a minor, or insane person, may, at all elections and meetings of a cor- 
poration, be represented by his guardian, and of a deceased person by 
i his executor or administrator. : 


§ 394. Married woman. Shares of stock in corporations held or 
owned by a married woman may be transferred by her, her agent, or at- 
torney, in the same manner as if she were a feme sole; and any proxy 
or power given by her, touching any shares of stock of any corporation 
owned by her, is valid and binding the same as if she were unmarried. 

Cal. 325. 


ARTICLE I.—— CORPORATE STOCK. 


§ 395. Subscription enforced. A subscription to the stock of a 
corporation about to be formed is to be held for the benefit of the corpo- 
ration when it is formed, and may be enforced by it. 

Assessment of stock. Secs. 423-440. Action to collect. Sec. 441; Lynch 


v. Ry. Co. 15 N. W. Rep. 748; Curry v. Bd. of Sup’rs Decatur Co. Id. 602; 
Singer v. Giren, Id. 858. 


$ 896. Books opened. After the secretary of the territory issues 3 
the certificate of incorporation, as provided in section three hundred and 
eighty-nine, article one, of this chapter, the directors named in the articles 
of incorporation must proceed ip the manner specified or provided in their 
by-laws, or, if none, then in such manner as they may by order adopt, 
to open books of subscription to the capital stock then unsubscribed, - 
and to secure subscriptions to the full amount of the fixed capital, and 
to levy assessments and installments thereon, and to collect the same, as. 
in article six of this chapter assessments of stock are provided to be made. 

Opening books for subscriptions to railroad stock. See *§ 473b. 


CORPORATIONS. 801 


§ 397. Forfeit or recover. When a corporation is authorized 
by the terms’ of subscription, or otherwise, to forfeit stock for non-pay- 
ment, it may either forfeit the stock or recover the amount of the sub- 
scription, but it cannot do both. 


$ 398. Stock, negotiable. 1. AU corporations for profit must 
issue certificates of stock when fully paid up, signed by the president 
and secretary, and may provide in their by-laws for issuing certificates 
prior to the full payment, ,under such restrictions and for such purposes 
as their by-laws may provide. 

2. Whenever the capital stock of any’ corporation is divided into 
shares, and certificates therefor are issued, such shares of stock are per- 
sonal property, and may be transferred by indorsement by the signature 
of the proprietor, or his attorney or legal representative, and delivery of 
the certificate; but such transfer is not valid, except between the parties 
thereto, until the same is so entered upon the books of the corporation, 
as to show the names of the parties by and to whom transferred, the 
number, or designation of the shares, and the date of the transfer. 

In re Application of Murphy, 8 N. W. Rep. 419. 


§ 899. Excess void. A corporation whose capital is limited by 
its charter, either in amount or in number of shares, cannot issue valid 
certificates in excess of the limit thus prescribed. 


§ 400. Corporation owning stock. Unless otherwise oiei 
a corporation may purchase, hold, and transfer shares of its own stock, 
from its surplus profits, or as provided in the article on assessments of 
stock, or by the unanimous consent in writing of all its stockholders, in 
such manner and for such price or consideration as the said stockholders 
may unanimously decide upon. (As amended, Sess. Laws 1883, c. 10.) 


§ 401. Dividend, to whom. A dividend belongs to the person 
in whose name the stock stands upon the books of the corporation on the 
day when it becomes payable. 

Transfer and purchase of interest in non-stock company. *§ 497b. 


ARTICLE II.—CORPORATIVE POWERS. 


§ 402. Powers classed. Every corporation, as such, has power: 

1. To have succession by its corporate name, for the period limited; 
and, when no period is limited, perpetually. 

2. To sue and be sued, to complain and defend, in any court. 

3. To make and use a common seal, and alter the same at pleasure. 

4. To purchase, hold, transfer, and convey such real and personal 
property as the legitimate purposes of the corporation may require, not 
exceeding, in any case, any amount limited by law. 

5. To appoint such subordinate officers and agents as the business of 
the corporation may require, and to allow them suitable compensation. 

6. To make by-laws, not inconsistent with the law of the land, for 
the management of its property, the regulation of its affairs, and for the 
transfer of its stock. 

v.2—d1 


~ wet = 


=- a 


~ * = = (a = te 
a re dee r r eit ate. dat aw, 
del ; FE at aS pc Seiad ecg E 
t 


802 CIVIL CODE. 


7. Toadmit stockholders or members, and to sell their stock or shares 
for the payment of assessments or installments. 

8. To enter into any obligations, or contracts, essential to the trans- 
action of its ordinary affairs, or for the purposes of the corporation. 

In addition to the above enumerated powers, and to those expressly 
given in any other statute, under which it is incorporated, no corpora- 
tion shall possess or exercise any corporate powers, except such as are 
necessary to the exercise of the powers enumerated and given. 

Cal. 354. 

Chapman v. Colby, 10 N. W. Rep. 74; Lower v. C., B. & Q. Ry. Co. 13 N. 
W. Rep. 718. 

For powers of railroad corporations. See *§ 4737. 

Corporations, how summoned in civilactions. Code Civil Proce. § 102, p. 26. 

$ 403. By-laws—who adopt. Every corporation formed un- 
der this chapter must, within one month after filing articles of incorpo- 
ration, adopt a code of by-laws for its government not inconsistent with 
the laws of the United States or of this territory. The assent of stock- 
holders representing a majority of all the subscribed capital stock, or of 
a majority of the members if there be no capital stock, is necessary to 
adopt by-laws, if they are adopted, at a meeting called for that purpose; 
and in the event of such meeting being called, two weeks’ notice of the 
same, by advertisment in some newspaper published in the county in 
which the principal place of business of the corporation is located, or if 
none is published therein, then in a paper published in an adjoining 
county, must be given by order of the acting president. The written 
assent of the holders of two-thirds of the stock, or of two-thirds of the 
members if there be no capital stock, shall be effectual to adopt a code 
of by-laws without a meeting for that? purpose. 

Cal. 301: 

§ 404. Scope of by-laws. A corporation may, by its by-laws, 
where no other provision is specially made, provide: 

1. The time, place, and manner of calling and conducting its meet- 
Ings; : 
3. The number of stockholders or members constituting a quorum; 

3. The mode of voting by proxy; 

4. The time of the annual election for directors, and the mode and 
manner of giving notice thereof; 

5. The compensation and duties of officers; 

6. The manner of election, and the tenure of office of all officers other 
than the directors; and, 

7. Suitable penalties for violations of by-laws, not exceeding, in any 
case, one hundred dollars for any one offense. 

Cal. 808. 


§ 405. Record—certificate—repeal of by-laws. All by-laws 
adopted must be certified by a majority of the directors and secretary of 
the corporation, and copied in a legible hand in some book kept in the 
office of the corporation, to be known as “the book of by-laws,” and-no 
by-law shall take effect until so copied, and the book shall then be open 
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+o the ‘inspection of the public during office hours of each day except 
holidays. The by-laws may be repealed or amended, or new by-laws 
may be adopted, at the annual meeting, or at any other meeting of the 
stockholders or members, called for that purpose by the directors, by a 
vote representing two-thirds of the subscribed stock, or by two-thirds of 
the members; .or the power to repeal and amend the by-laws, and to 
adopt new by-laws, may, by a similar vote at any such meeting, be del- 
egated to the board of directors. The power, when delegated, may be 
revoked by a similar vote, at any,regular meeting of the stockholders or 
members. Whenever any amendment or new by-law is adopted, it shall 
be copied in the book of by-laws with the original by-laws, and imme- 
diately after them, and shall not take effect until so copied. If any by- 
law be repealed, the fact of repeal, with the date of the meeting at which 
the repeal was enacted, shall be stated in the said book, and until so 
stated the repeal shall not take effect. 
Cal. 304. 


§ 406. Election of directors. 1. The directors ofa corporation 
must be elected annually by the stockholders or members, and, if no 
provision is made in the by-laws for the time of election, the election 
must be held on the first Tuesday in June. Notice of such election 
must be given, and the right to vote determined, as provided in section 
four hundred and three. 

2. At the first meeting at which the by-laws are adopted, or at such 
subsequent meeting as may be then designated, directors must be elected 
to hold their offices for one year and until their successors are elected 
and qualified. 

3. All elections of directors must be by ballot, and a vote of stock- 
holders, representing a majority of the subscribed capital stock, or of a 
majority of the members, is necessary to a choice. If there be capital 
stock in the corporation, each stockholder is entitled to one vote for each 
share held by him at all such elections, and also at all elections at other 
meetings of stockholders. 

Cal. 806. 

For election of directors of railroad corporations. See *§§ 478a, 478c. 


§ 407. Number and power of directors. Thecorporate pow- 
‘ers, business, and property of all corporations formed under this chapter 
must be exercised, conducted, and controlled by a board of not less than 
three nor more than eleven directors, to be elected from among the hold- 
ers of stock; or where there is no capital stock, then from the members 
of such corporation. Directors ef corporations for profit must be hold- 
ers of stock therein in an amount to be fixed by the by-laws of the cor- 
poration. Directors of all other corporations must be members thereof. 
Unless a quorum is present and acting, no business performed or act 
done is valid as against the corporation. Whenever a vacancy occurs in 
the office of director, unless the by-laws of the corporation otherwise pro- 
vide, such vacancy must be.filled by an appointee of the board. 

Cal. 305. 

Jones v. Morrison, 16 N. W. Rep. 854. 
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$ 408. Organization. Immediately after their election the di-. 
rectors must organize by the election of a president, who must be one of” 
their number, a secretary, and treasurer. They must perform the du-. 
ties enjoined on them by law and the by-laws of the corporation. A. 
majority of the directors is a sufficient number to form a board for the- 


transaction of business, and every decision of a majority of the direct- 


ors forming such board, made when duly assembled, is valid as a cor-- 


porate act. 
Cal. 308, 


-§ 409. Dividends, debts, bad faith, limitations, and pen- 
alty. The directors of corporations must not make dividends except 
from the surplus profit arising from. the business thereof; nor must they 
divide, withdraw, or pay to the stockholders, or any of.them, any part 
of the capital stock; nor must they create debts beyond their subscribed 
capital stock, or reduce or increase their capital stock except as specially 
provided by law. For a violation of the provisions of this section, the 
directors under whose administration the same may have happened, (ex- 
cept those who may have caused their dissent therefrom to be entered 
at large on the minutes of the directors at the time, or were not present 
when the same did happen,) are, in their individual and private capac- 
ity, jointly and severally liable to the corporation, and to the creditors 
thereof, in the event of its dissolution, to the full amount of the capital 


stock so divided, withdrawn, paid out, or reduced, or debt contracted;, 


and no statute of limitations is a bar to any suit against such directors 
for any sums for which they are made liable by this section. There may, 
however, be a division and distribution of the capital stock of any cor- 
poration which remains after the payment of all its debts, upon its dis- 
solution or the expiration of its term of existence. 

2. Any officer of a corporation who willfully gives a certificate, or 
willfully makes an official report, public notice, or entry in any of the 


records or books of the corporation, concerning the corporation or its. 


business, which is false in any material representation, shall be liable 
for all the damages resulting therefrom to any person injured thereby; 
and if two or more officers unite or participate in the commission of any 
of the acts herein designated, they shall be jointly and severally liable. 


Cal. 309. 


§ 410. Removal of directors. No director shall be removed 
from office unless by a vote of two-thirds of the members, or of stock- 
holders holding two-thirds of the capital stock, at a general meeting held 
after notice of the time and place and of the intention to propose such 
removal. Meetings of stockholders for this purpose may be called by 
the president, or by a majority of the directors, or by members or stock- 
holders holding at least one-half of the votes.. Such calls must be in 
writing, and addressed to the secretary, who must thereupon give notice 
of the time, place, and object of the meeting, and by whose order it was 
called. If the secretary refuse to give the notice,.or if there is none, the 


call may be addressed directly to..the members or.stockholders, and be- 
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‘served as a notice, in which case it must specify the time and place of 
meeting. The notice must be given in the manner provided in section 
four hundred and three, unless other express provision has been made 
therefor in the by-laws. In case of removal, the vacancy may be filled 
-by election at the same meeting. 


Cal. 310. j 


§ 411. Quorum—proxy. At all elections or votes had for any 
purpose there must be a‘majority of the subscribed capital stock, or of 
the members, represented either in person or by proxy, in writing. 
Every person acting therein, in person or by proxy or representative, 
must be a member thereof, or a bona fide stockholder, having stock in his 
own name, on the stock-books of the corporation, at least ten days prior 
to the election. Any vote or election had other than in accordance with 
the provisions of this article is voidable at the instance of absent stock- 
holders or members, and may be set aside by petition to-the district 
court of the county where the same was held. Any regular or called 
meeting of the stockholders or members may adjourn from day to day, 
or from time to time, if for any reason there is not present a majority 
of the subscribed stock or members, or no election or majority vote had; 
.such adjournment, and the reasons therefor, being recorded in the jour- 
nal of proceedings of the board of directors. 


Cak 312. 


$ 412. Election failing—action—place of meeting—justice 
of peace may call. If from any cause an election does not take place 
on the day appointed in the by-laws, it may be held on any day there- 
after as is provided for in such by-laws} or to which such election may 
be adjourned or ordered by the directors. If an election has not been 
held at the appointed time, and no adjourned or other meeting for the 
purpose has been ordered by the directors, a meeting may be called by 
the stockholders, as provided in section four hundred and ten. 

2. Upon the application of any person or body corporate aggrieved 
by any election held by any corporate body, or any proceedings thereof, 
the district judge of the district in which such election is held must pro- 
ceed forthwith summarily to hear the allegations and proofs of the par- 
ties, or otherwise inquire into the matters of complaint, and thereupon 
confirm the election, order a new one, or direct such other relief in the 
premises as accords with right and justice. Before any proceedings are 
had under this section five days’ notice thereof must be given to the 
adverse party or those to be affected thereby. 

3. The meetings of the stockholders and board of directors of a corpo- 
ration must be held at its office or principal place of business. 

4, When no provision is made in the by-laws fcr regular meetings of 
the directors and the mode of calling special meetings, all meetings must 
be called by special notice in writing, to be given to each director by the 
secretary, on the order,of the president, or, if there be none, on the order 
of two directors. 


5. Whenever, from any cause, there is no person authorized to call . 
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or to preside at a meeting of a corporation, any justice of the peace of 
the county where such corporation is established, may, on written ap- 
plication of three or more of the stockholders or of the members thereof, 
issue a warrant to one of the stockholders or members, directing him to- 
call a meeting of the corporation by giving the notice required, and the 
justice may in the same warrant direct such person to preside at such 
meeting until a clerk is chosen and qualified, if there i is no other officer 
present legally authorized to preside thereat. 
Cal. 314. 


§ 413. Liability of stockholders—duty of court in case of 
suit—stockholder defined. Each stockholder of a corporation is 
individually and personally liable for the debts of the corporation to the 
extent of the amount that is unpaid upon the stock held by him. Any 
creditor of the corporation may institute joint or several actions against. 
any of its stockholders that have not wholly paid the capital stock held 
by him, and in such action the court must ascertain the amount that is 
unpaid upon the stock held by each stockholder, and for which he is. 
liable, and several judgment must be rendered against each in conformity 
therewith. The liability of each stockholder is determined by the 
amount unpaid upon the stock or shares owned by him at the time 
such action is commenced, and such liability is not released by any sub- 
sequent transfer of stock. And in no other case shall the stockholders 
be individually and personally liable for the debts of the corpofation. 
The term “stockholder,” as used in this section, shall apply not only to 
such persons as appear by the books of the corporation to be such, but 
also to every equitable owner of stock, although the same appear on the 
books in the name of another; and also to every person who has ad- 
vanced the installments or purchase money of stock in the name of a 
minor, so long as the latter remains a minor; and also to every guardian 
or other trustee who voluntarily invests any trust funds in the stock. 
Trust funds in the hands of a guardian or trustee shall not be liable un- 
der the provisions of this section by reason of any such investment, nor 
shall the person for whose benefit the investment is made be responsible 
in respect to the stock, until he becomes competent and able to control 
the same; but the responsibility of the guardian or trustee making the 
investment shall continue until that period. Stock held as a collateral 
security, or by a trustee, or In any other representative capacity, does 
not make the holder therof a stockholder within the meaning of this sec- 
tion, except in the cases above mentioned, so as to charge him with the 
debts or liabilities of the corporation; but the pledgeor, or person, or 
estate represented is to be deemed the stockholder, as respects such lia- 
bility. (As amended, Sess. Laws 1879, c. 9.), 

Cal. 322. 

For liability of stockholders of railroad corporations. See Hg 473h; Cleve--_ 
land v. Burnham, 13 N. W. Rep. 677; Johnson v. Fischer, 14 Ñ. W. Rep. 799. ” 


$ 414. Valid uncalled meeting. When all the stockholders or- 
members of a corporation are present at any meeting, however called or- 
notified, and sign a written consent thereto on the record of such meet-- 
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ing, the doings of such meeting are as valid as if had at a meeting legally 
called and noticed. The stockholders or members of such corporation, 
when so assembled, may elect officers to fill all vacancies then existing, 
and may act upon such other business as might lawfully be transacted 
at regular meetings of the persion: 
Cal. 317. 
For corporate elections of officers of railroad corporations. See *§ 478c. 


§ 415. Non-resident stock transfers. When the shares of 
stock in a corporation are owned by parties residing out of the territory, 
the president, secretary, and directors of the corporation, before entering 
any transfer of the shares on its books, or issuing a certificate thereof to 
the transferee, may require from the attorney or agent of the non-resi- 
dent owner, or from the person claiming under the transfer, an affidavit 
or other evidence that the non-resident owner was alive at the date of the 
transfer, and if such affidavit or other satisfactory evidence be not fur- 
nished, may require from the attorney, agent, or claimant a’bond of in- 
demnity, with two sureties satisfactory to the officers of the corporation, 
or if not so satisfactory, then one approved by the district judge of the 
county in which the principal office of the corporation is situated, con- 
ditioned to protect the corporation against any liability to the legal rep- 
resentatives of the owner of the shares, in case of his or her death before 
the transfer, and if such affidavit or other evidence or bond be not fur- 
nished when required, as herein provided, neither the corporation nor 
any officer thereof shall be, liable for refusing to enter the transfer on the 
books of the corporation. 

Cal. 326. 


§ 416. Changing amount of stock. Every corporation may 
increase or diminish its capital stock at a meeting called for that pur- 
pose by the directors, as follows: 

1. Notice of the time and place of the meeting, stating its object and 
the amount to which it is proposed to increase or diminish its capital 
stock, must be personally served on each stockholder resident in the ter- 


ritory, at his place of residence, if known, and if not known, at the place ` 


where the principal office ofthe corporation is situated, and be published 
in a newspaper published in the county of such principal place of busi- 
ness, once a week for four weeks successively. 

2. The capital stock must in no case be diminished to an amount 
less than the indebtedness of the corporation, or the estimated cost of the 
works which it may be the purpose of the corporation to construct. 

3. At least two-thirds of the entire capital stock must be represented 
by the vote in favor of the increase or diminution before it can be ef- 
fected. . - 

4. A certificate must be signed by the chairman and secretary of the 
meeting, and a majority of the directors, showing a compliance with the 
requirements of this section, the amount to which the capital stock has 
been increased or diminished, the amount of stock represented at the 
meeting, and the vote by which the object was accomplished. 

5. The certificate must be filed in the office of the register of deeds 
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where the original articles of incorporation were filed, and a certified copy 
thereof in the office of the secretary of the territory, and thereupon the 
capital stock shall be so increased or diminished. 

6. The written assent of the holders of three-fourths of the subscribed 
capital stock shall be as effectual to authorize the, increase or diminution 
of the capital stock as if a meeting were called and held; and, upon such 
written assent, the directors may proceed to make the certificate herein 
provided for. 

Cal. 359. 

Jones v. Morrison, 16 N. W. Rep. 854. Increasing stock of railroad corpo- 
rations. See *§ 473g. 


ARTICLE IV.—CORPORATE RECORDS. 


§ 417. Entries required in journal—stock-book—publicity. 
All corporations for profit are required to keep a record of all their busi- 
ness transactions, a journal of all meetings of their directors, members, 
or stockholders, with the time and place of holding the same, whether 
regular or special, and, if special, its object, how authorized, and the 
notice thereof given. The record must embrace every act done or or- 
dered to be done, who were present and who were absent; and, if re- 
quested by any director, member, or stockholder, the time shall be noted 
when he entered the meeting or obtained leave of absence therefrom. 
On a similar request, the ayes and noes must be taken on any proposi- 
tion, and a record thereof made. On a similar request, the protest of 
any clirector, member, or stockholder, or any action or proposed action, 
must be entered in full; all such records to be open to the inspection of 
any director, member, stockholder, or creditor of the corporation. 

2. In addition to the records above required to be kept, corporations 
for profit must keep a book, to be known as the “stock and transfer 
book,” in which must be kept a record of all stock; the names of the 
stockholders or members, alphabetically arranged; installments paid or un- 
paid; assessments levied and paid or unpaid; a statement of every aliena- 
tion, sale, or transfer of stock made, the date thereof, and by and to whom; 
and all such other records as the by-laws prescribe. Corporations for 
religious and benevolent purposes must provide in their by-laws for such 
records to be kept as may be necessary. Such stock and transfer book 
must be kept open to the inspection of any stockholder, member, or cred- 
itor. 

Cal. 377. 

ARTICLE V.——DISSOLUTION OF CORPORATIONS. 


§ 418. Involuntary—voluntary, how. A corporation is dis- 
solved: % 

1. By the expiration of the time limited by its articles of incorpora- 
tion. > 

2. Its involuntary dissolution is provided for in chapter twenty-six 
of the Code of Civil Prodedure. 

3. If voluntary, its dissolution may be effected in the following man- 
ner: 
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1. A corporation may be dissolved by the district court of the county 
where its office or principal place of business is situated, upon its vol- 
untary application for that purpose. 

2. The application must be in writing, and must set forth: 

That at a meeting of the stockholders or members called for that pur- 
pose, the dissolution of the corporation was resolved upon by a two-thirds 
vote of all the stockholders or members, and that all claims and demands 
against the corporation haye been satisfied and discharged. 

3. The application must be signed by a majority of the board of di- 
rectors, trustees, or other officers having the management of the affairs 
of the corporation, and must be verified in the same manner as a com- 
plaint in a civil action. 

4. Ifthe court is satisfied that the application is in conformity with 
this article, it must order the application to be filed, and that the clerk 
give not less than thirty nor more than fifty days’ notice of the applica- 
tion, by publication in some newspaper published in the county, and 
if there are none such, then by advertisement posted up in five of the 
principal public places in the county. 

5. At any time before the expiration of the time of publication, any 
person may file his objections to the application. 


6. After the time of publication has expired, the court may, upon `` 


five days’ notice to the persons who have filed objections, or without 
further notice, if no objections have been filed, proceed to hear and de- 
termine the application; and if all the statements therein made are 
shown to be true, the court must declare the corporation dissolved. 

7. The application, notices and proof of publication, objections, if 
any, and declaration of dissolution, constitute the judgment roll, and 
from the judgment an appeal may be taken in the same manner as in 
other actions. 

Cal. 399. 

Validity of incorporation cannot be inquired of collaterally. Sec. 376. 


Forced dissolution. Code Civil Proc. §§ 532, 538, pp. 148, 146; Strong v. 
MecCogg, 13 N. W. Rep. 895. 


§ 419. Lapse by non-user. If a corporation does not organize 
and commence the transaction of business, or the construction of its 
works, within one year from the date of its incorporation, its corporate 
powers cease. 

Cal. 358. 

State ex rel. Dilworth v. Council Bluffs, ete., Co.9 N. W. Rep. 563. Time 


8 4970, See *§ 479c. Certain associations held strictly to the law. See 
*S 497d. 


§ 420. Directors trustees on dissolution. Unless other per- 
sons are appointed by the court, the directors or managers of the affairs 
of such corporation at the time of its dissolution are trustees of the cred- 
itors and stockholders or members of the corporation dissolved, and have 
full power to, settle the affairs of the corporation, and to collect and pay 
debts and divide among the stockholders the property which remains 
after the payment of debts and necessary expenses; and for such pur- 
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poses may maintain or defend actions in their own names by the style 
of the trustees of such corporation dissolved, naming it; and no action 
whereto any such corporation is a party shall abate by reason of such 
dissolution. 


Cal. 400. 


$ 421. Liability. The trustees mentioned in the preceding section 
are jointly and severally responsible to the creditors, stockholders, and 
members of the corporation to the extent of its property in their hands. 


§ 422. Revival. A corporation once dissolved can be revived only 
by the same power by, which it could be created. 


ARTICLE VI.——ASSESSMENTS OF STOCK. 


§ 428. Levied, when. The directors of any corporation formed 
or existing under the laws of this territory, after one-fourth of its capital 
stock has been subscribed, may, for the purpose of paying expenses, con- 
ducting business, or paying debts, levy and collect assessments upon the 
subscribed capital stock thereof, in the manner and form and to the ex- 
tent provided herein. 

Cal. 331. 

For assessment on stock subscribed to railroad corporations, see *§ 473e. 
For assessment against the members of non-stock corporations, see *§ 497a. 


§ 424. Limitation of. No assessment must exceed ten per cent. 
of the amount of the capital stock named in the articles of incorporation, 
except in the cases in this section otherwise provided for, as follows: 

1. If the whole capital of a corporation has not been paid up, and 
the corporation is unable to meet its liabilities or to satisfy the claims of 
its creditors, the assessment may be for the full amount unpaid upon the 
capital stock; or, if a less amount is sufficient, then it may be for such a 
percentage as will raise that amount. 

2. The directors of railroad corporations may assess the capital stock 
in installments of not more than ten per cent. per month, unless in the 
articles of incorporation it is otherwise provided. 

3. The directors of fire or marine insurance corporations may assess 
such a percentage of the capital stock as they deem proper. 


Cal. 332. 


§ 425. New assessment only. No assessment must be levied 
while any portion of a previous one remains unpaid, unless: 

1. The power of the corporation has been exercised in accordance 
with the provisions of this article for the purpose of collecting such pre- 
vious assessment; ; 

2. The collection of the previous assessment has been enjoined; or, 

3. The assessment falls within the provisions of either the first, sec- 
ond, or third subdivision of section four hundred and twenty-four. 

Cal. 333. 
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§ 426. Requisites of assessment. Every order levying an as- 
sessment must specify the amount thereof; when, to whom, and where 
payable; fix a day, subsequent to the full term of publication of the as- 
sessment notice, on which the unpaid assessments shall be delinquent, 
not less than thirty nor more than sixty days from the time of making 
the order levying the assessment; and a day for the sale of delinquent 
stock, not less than fifteen nor more than sixty days from the day the 
stock is declared delinquent. 

Cal. 334. i 


$ 427. Form of notice. Upon the making of the order, the sec- 
retary shall cause to be published a notice thereof, in the following form: 

(Name of corporation in full. Location of principal place of business.) 

Notice is hereby given that at a meeting of the directors, held on the (date, ) 
an assessment of (amount) per share was levied upon the capital stock of the 
corporation, payable (when, to whom, and where.) Any stock upon which 
this assessment shall remain unpaid on the (day fixed) will be delinquent 
and advertised for sale at public auction, and, unless payment is made before, 
will be sold on the (day appointed,) to pay the delinquent assessment, to- 
gether with costs of advertising and expenses of sale. 

oye (Signature of Secretary, with location of office.) 
Cal. . 


§ 428. Service thereof. The notice must þe personally served 
upon each stockholder, or, in lieu of personal service, must be sent 
through the mail, addressed to each stockholder at his place of residence, 
if known, and, if not known, at the place where the principal office of the 
corporation is situated, and be published once a week for four consecu- 
tive weeks, in some newspaper of general circulation and devoted to the 
publication of general news, published at the place designated in the 
articles of incorporation as the principal place of business, and also in 
some newspaper published in the county in which the works of the cor- 
poration are situated, if a paper be published therein. If the works of 
the corporation are not within a state or territory of the United States, 
publication in a paper of the place where they aré situated is not neces- 
sary. If there be no newspaper published at the place designated as the 
principal place of business of the corporation, then the publication must 
be made in some other newspaper of the county, if there be one, and, if 
there be none, then in a newspaper published in an adjoining county. 

Cal. 336. 


§ 429. Delinquent levy. If any portion of the assessment men- 
tioned in the notice remains unpaid on the day specified therein for de- 
claring thestock delinquent, the secretary must, unless otherwise ordered 
by the board of directors, cause to be published in the same papers in 
which the notice hereinbefore provided for shall have been published, a 
notice substantially in the following form: 

(Name in full. Location of principal place of business.) 

Noricr.—There is delinquent upon the following described stock, on ac- 
count of assessment levied on the (date) (and assessments levied previous 
thereto, if any,) the several amounts set opposite the-names of the respective 
shareholders, as follows: (Names, number of certificate, number of shares, 
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amount.) And, in accordance with law, (and an order of the board of direct- 
ors, made on the [date] if any such order shall have been made,) so many 
shares of each parcel of such stock as may be necessary will be sold, at the 
(particular place,) on the (date,) at (the hour) of such day, to pay delinquent 
assessments thereon, together with costs of advertising and expenses of sale. 
(Name of Seeretary, with location of office.) 
Cal. 337. 


See *§ 497a. - 


§ 480. Contents of notice. The notice must specify every cer- 
tificate of stock, the number of shares it represents, and the amount due 
thereon, except where certificates may not have been issued to parties 
entitled thereto, in which case the number of shares, and the amount 
due thereon, together with the fact that the certificate for such shares 
have not been issued, must be stated. 

Cal. 338. 


§ 431. Publication. The notice, when published in a daily paper, 
must be published for ten days, excluding Sundays and holidays, pre- 
vious to the day of sale. When published in a weekly paper, it must 
be published in each issue for two weeks previous to the day of sale. 
The first publication of all delinquent sales must be at least fifteen days 
prior to the day of sale. 

Cal. 339. 


$ 432. Effect of same. By the publication of the notice the cor 
poration acquires jurisdiction to sell and convey a perfect title to all of 
the stock described in the notice of sale upon which any portion of the 
assessment, or costs, or advertising remains unpaid at the hour appointed 
for the sale, but must sell no more of such stock than is necessary to pay 
the assessments due and costs of sale. 

Cal. 340. 


§ 483. Manner of sale. On the day, at the place, and at the 
time appointed in the notice of sale, the secretary must, unless other- 
wise ordered by the directors, sell or cause to be sold at public auction, 
to the highest bidder, for cash, so many shares of each parcel of the de- 
scribed stock as may be necessary to pay the assessment and charges 
thereon, according to the terms of sale. If payment is made before the 
time fixed for sale, the party paying is only required to pay the actual 
cost of advertising, in addition to the assessment. 

Cal. 341. 


§ 434. Bidder defined. The person offering at such sale to pay 
the assessment and costs for the smallest number of shares or fraction of 
a share is the highest bidder, and the stock purchased must be trans- 
ferred to him on the stock books of the corporation, on payment of the 
assessment and costs. 

Cal. 342. Í 


§ 435. Bidding in. If at the sale of stock no bidder offers the 
‘amount of the assessment and costs and charges due, the same may be 
bid in and purchased by the corporation, through the secretary, presi- 
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dent, or any director thereof, at the amount of the assessments, costs, 
and charges due; and the amount of the assessments, costs, and charges 
must be credited as paid in full on the books of the corporation, and 
entry of the transfer of the stock of the corporation must be made on. 
the books thereof. While the stock remains the property of the corpo- 
ration it is not assessable, nor must any dividends be declared thereon; 
but all assessments and dividends must be apportioned upon the stock 
held by the stockholders of the corporation. 
Cal. 843. 


§ 486. Stock held by corporation. All purchases of its own 
stock made by any corporation vest the legal title to the same in the 
corporation; and the stock so purchased is held subject to the control of 
the stockholders, who may make such disposition of the same as they 
deem fit, in accordance with the by-laws of the corporation or vote of a 
majority of all the remaining shares. Whenever any portion of the cap- 
ital stock of a corporation is held by the corporation by purchase, a ma- 
jority of the remaining shares is a majority of the stock for all purposes 
of election or voting on any question at a stockholders’ meeting. 

Cal. 344. 


$ 437. Extended notice. The dates fixed in any notice of as- 
sessment or notice of delinquent sale, published according to the provis- 
ions hereof, may be extended from time to time, for not more than thirty 
days, by order of the directors, entered on the records of the corporation; 
but no order extending the time for the performance of any act specified. 
in any notice is effectual, unless notice of such extension or postpone- 
ment is appended to and published with the notice to which the order 
relates. 

Cal. 345. g 


§ 438. Irregularities. No assessment is invalidated by a failure 
to make publication of the notices hereinbefore provided for, nor by the 
non-performance of any act required, in order to enforce the payment of 
the same; butin case of any substantial error or omission in the course 
of proceedings for collection, all previous proceedings, except the levying. 
of the assessment, are void, and publication must be begun anew. 

Cal. 346. 


§ 489. Redemption—limitation. No action must be sustained 
to recover stock sold for delinquent assessments, upon the ground of irreg- 
ularity in the assessment, irregularity or defect of the notice of sale, or 
defect or irregularity in the sale, unless the party seeking to maintain. 
such action first pays or tenders to the corporation, or the party hold- 
ing the stock sold, the sum for which the same was sold, together with 
all delinquent assessments which may have been paid thereon, and in- 
terest on such sums from the time they were paid; and no such action 
must be sustained, unless the same is commenced by the filing of a com- 
plaint, and the issuing of a summons thereon, within six months after 
such sale was made. ~- 

Cal. 847. 
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$ 440. Proofofnotice—sale. The publication of notice required 
by this article may be proved by the affidavit of the printer, foreman, 
or principal clerk of the newspaper in which the same was published; 
and the affidavit of the secretary or auctioneer is prima facie evidence of 
the time and place of sale, of the quantity and particular description of 
the stock sold, and to whom, and for what price, and of the fact of the 
purchase money being paid. The affidavits must be filed in the office 
of the corporation, and copies of the same, certified by the secretary 
thereof, are prima facie evidence of the facts therein stated. Certificates 
signed by the secretary, and under the seal of the corporation, are prima 
„facie evidence of the contents thereof. 

Cal. 348. 


§ 441. Action—option. On the day specified for declaring the 
stock delinquent, or at any time subsequent thereto, and before the sale 
of the delinquent stock, the board of directors may elect to waive further 
proceedings under this article for the collection of delinquent assessments, 
or any part or portion thereof, and may elect to proceed by action to re- 
cover the amount of the assessment, and the costs and expenses already 
incurred, or any part or portion thereof. 

Cal. 349. 


ARTICLE VIT.—JUDGMENT AGAINST AND SALE OF CORPORATE FRANCHISES. 


§ 442. Franchise salable—no exemption. For the satisfac- 
tion of any judgment against a corporation authorized to receive tolls, 
its franchise, and all the rights and privileges thereof, may be levied 
upon and sold under execution, in the same manner and with the same 
effect as any other property, but without any exemption. 

Cal. 388. 

Code Civil Proc. § 333. 


§ 448. Certificate of sale. The purchaser at the sale must re- 
ceive a certificate of purchase of the franchise, and be immediately let 
into the possession of all property necessary for the exercise of the pow- 
ers and the receipt of the proceeds thereof, and must thereafter conduct 
the business of such corporation, with all its powers and privileges, and 
subject to all its liabilities, until the redemption of the same as herein- 
after provided. 


Cal. 389. 


§ 444. Purchaser’s rights. The purchaser or his assignee is en- 
titled to recover any penalties imposed by law, and recoverable by the 
corporation for an injury to the franchise or property thereof, or for any 
damages or other cause, occurring during the time he holds the same, 
and may use the name of the corporation for the purpose of any action 
necessary to recover the same. A recovery for damages or any penalties 
thus had is a bar to any subsequent action by or on behalf of the corpo- 
ration for the same. 

Cal. 390. 
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§ 445. Other powers remain. The corporation whose franchise 
is sold, as in this article provided, in all other respects retains the same 
powers, is bound to the discharge of the same duties, and is liable to the 
game penalties and forfeitures, as before such sale. 

Cal. 391. 


§ 446. Redemption. The corporation may, at any time within 
one year after such sale, redeem the franchise by paying or tendering to 
the purchaser thereof the sum paid therefor, with twelve per cent. inter- 
est thereon, but without any allowance for the toll which he may in the 
mean time “have received; and upon such payment or tender the fran- 
chise, and all the rights and privileges thereof, revert and eine to the 
corporation, as if no such sale had been made. 

Cal. 392. 


§ 447. Where sold. The sale of any franchise under execution 
must be made in the county in which the corporation has its principal 


place of business, or in which the property, or some portion thereof, upon 
which the taxes are paid, is situated. 


Cal. 393. 


a 


ARTICLE VIII.—-EXAMINATION OF CORPORATIONS, ETC. 


§ 448. Power of legislature. The legislative assembly, or 
either branch thereof, may examine into the affairs and condition of any 
corporation in this territory at all times; and for that purpose any com- 
mittee appointed by the said assembly, or either branch thereof, may 
administer all necessary oaths to the directors, officers, and stockholders 
of such corporation, and may examine them on oath in relation to the 
affairs and condition thereof; and may examine the safes, books, papers, 
and documents belonging to ‘such corporation, or pertaining to its affairs 
and condition, and compel the production of all keys, books, papers, and 
documents by summary process, to be issued on application to any dis- 
trict court or any judge thereof, under such rules and regulations as the 
court may prescribe. 

Cal. 383. 


§ 449. Power reserved. The legislative assembly may at any 
time amend this chapter, or any article or section thereof. 
Cal. 384. 
Sec. 375. 
ARTICLE IX.—RAILROAD CORPORATIONS. 


$ 450. General powers classed. Every railroad corporation 
organized in this territory, or chartered by or organized under the laws 
of the United States, or any state or territory, has power and is author- 
ized: 

1. To enter upon any land for the purpose of examining and survey- 
ing its railroad line, and may take, hold, and appropriate so much real 
property as may be necessary for the location, construction, and con- 
venient use of its road, including all necessary grounds for stations, build- 
ings, workshops, depots, machine-shops, switches, side tracks, turn- 
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tables, and water stations; all materials for the construction and repair- 
of said road and its appurtenances; and a right of way over adjacent 
lands, sufficient to enable such corporation to construct and repair its. 
road, ‘and a right to conduct water by aqueducts, and the right of mak- 
ing proper drains: provided, that the lands so held, taken, and appropri- 
ated, otherwise than by the consent of the owner, shall not exceed two 
hundred feet in width, except for wood and water stations, and depot 
grounds, unless where greater width is necessary for excavation, embank- 
ments, or depositing waste earth: and provided further, that no appropria- 
tion of private property, for the use of any corporation provided for in 
this article, shall be made, until full compensation therefor be first made 
or secured to the owners thereof. 

2. To lay out, locate, construct, furnish, maintain, operate, and en- 
joy a railroad with single or double tracks, with such side tracks, turn- 
outs, offices, and depots as shall be necessary, between the places of the 
termini of the said road, commencing at or within, and extending to or 


. into,'any town, city, or village named as the places of the termini of said 


road, and construct branches from the main line to other towns or places 
within the limits of this territory. 
3. To carry persons and property on its railroad, and receive tolls or 
compensation therefor. (As amended, Sess. Laws 1879, ¢. 46, § 26.) 
Powers of railroad corporations. See *§ 4732. 


§ 451. Purchase or take realty. Any railroad corporation may 
purchase and use real property for a price to be agreed upon with the 
owners thereof; or the damages to be paid by such corporation for any 
real property taken as aforesaid, when not agreed upon, shall be ascer- 
tained and determined by commissioners to be appointed by the judge 
of the district court of the county or judicial subdivision wherein such 
real estate is situated, in conformity with the provisions of this article. 

Not repealed. See *§ 473aa. 


§ 452. Taking when owner refuses—procedure. If the 
owner of any real property over which said railroad corporation may de- 
sire to locate its road, shall refuse to grant the right of way through and. 
over his premises, the district judge of the county or subdivision in 
which said real property may be situated, as provided in this article,. 
shall, upon the application or petition of either party, and after ten. 
days’ notice to the opposite party, either by personal service or by leav- 
ing a copy thereof at his usual place of residence, or, in case of his non- 
residence in the territory, by such publication in a newspaper as the 
judge may order, direct the sheriff of said county to summon three dis- 
interested freeholders of said county or. subdivision (or, if there be none 
such, then of the territory) as commissioners, who shall be selected by 
said judge, and who must not be interested in a like question. The 
commissioners shall be duly sworn to perform their duties impartially 
and justly; and they shall inspect said real property and consider the 
injury which such owner may sustain by reason of such railroad; and 
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they shall assess the damages which said owner will sustain by such ap- 
propriation of his land; and they shall forthwith make report thereof in 
writing to the clerk of the said court, setting forth the quantity, bound- 
aries, and value of the property taken, or amount of injury done to the 
property which they assess to the owner; which report must be filed 
and recorded by the clerk, and a certified copy thereof may be transmit- 
ted to the register of deeds of the county or subdivision where the land 
lies, to be by him filed and recorded (without further acknowledgment 
or proof) in the same manner and with like force and effect as is pro- 
vided for the record of deeds. And if said corporation’ shall, at any 
time before it enters upon said real property for the purpose of con- 
structing said road, pay to said clerk for the use of said owner the sum 
so assessed and reported to him as aforesaid, it shall thereby be author- 
ized to construct and maintain its road over and across said premises: 
Provided, that if the corporation shall need or require, for the purpose of 
constructing said railroad, to take and occupy any real property in any 
unorganized county, or in other unorganized country where there is no 
district court established, then the judge of the district court of the 
nearest organized county or subdivision (wherein such court is estab- 
lished) upon the line of said road, shall appoint commissioners to assess 
said damages; and he and they shall perform all other duties required 
of district judges and*commissioners by the terms of this article, and 
- either party shall have the right to appeal as in other cases herein pro- 
vided: and provided further, that the report of the commissioners may be 
reviewed by the district court on written exceptions filed by either party 
in the clerk’s office within sixty days after the filing of such report; and 
the court shall take such order therein as right and justice may require, 
either by confirming, modifying, or rejecting the same, or by ordering a 
new appraisement on good cause shown; or either party may, within 
thirty days after the filing of such report, file with the clerk a written 
demand for a trial by a jury; in which case the amount of damages shall 
be assessed by a jury, and the trial shall be conducted and judgment 
entered on the verdict in the same manner as civil actions in the district 
court. If the party demanding such trial’ does not recover a verdict 
more favorable to him than the assessment of the commissioners, he 
shall not recover costs in the district court; and all the costs in the dis- 
trict court may be taxed against him: and provided further, that either 
party may appeal from the decision of the district court to the supreme 
court, and the money so deposited shall remain in the hands of the clerk 
as aforesaid, until a final decision be had, and subject thereto. But 
such review or appeal shall not delay the prosecution of the work on 
said railroad over the premises in question, if such corporation shall first 
have paid or deposited with said clerk the amount’ so assessed by said 
commissioners; and in no case shall said corporation be liable for the 
costs on such review or appeal, unless the owner of such real property 
shall be adjudged entitled, upon either review or appeal, to a greater 
amount of damages than was awarded by said commissioners. The 
corporation shall, in all cases, pay the costs and expenses of the first 
v.2—52 
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assessment. And in case of review or appeal the final decision may be 
transmitted by the clerk of the proper court, duly certified, to the proper 
register of deeds, to be by him filed and recorded as hereinbefore pro- 
vided for the recording of the report, and with like effect. (As amended, 
Sess. Laws 1881, c. 27.) 

Blesch v. C. & N. W. Ry. Co. 2 N. W. Rep. 118; Hartshorn v. B., C, R. & 
N. Ry. Co. 3 N. W. Rep. 648; St. P. & S. C. Ry. Co. v. Cowell, 11 N. W. Rep. 
106; Lance v. C., M. & St. P. Ry. Co. Id. 612; Leber v. M. & N. W. Ry. Co. 
13 N. W. Rep. 81; Sheldon v. M. & St. L. Ry. Co. Id. 134; Britton v. D., O. 
& S. R. Co. Id. 710; Morin v. St. P., M. & M. Ry. Co. 14 N. W. Rep. 460; 
Port Huron & S. W. Ry. Co. v. Voorheis, 15 N. W. Rep. 882; Detroit, W. 
J. & T. Ry. Co. v. Crane, Id. 73; Sherman v. St. P., M. & M. Ry. Co. Id. 
289; Gottschalk v. Lincoln & N. W. R. R. Id. 695; Kanne v. M. & St. L. 
Ey. Co. Id. 871; Weyer v. M. & L. W. R. Co. Id. 481; Wooster v. Sugar 
River Valley Ry. Co. Id. 401. 


$ 458. Commissioners act in all cases—vacancies. Free- 
holders so appointed shall be the commissioners to assess all the dam- 
ages to the ownèrs of real property in said county or subdivision; and 
said corporation may, at any time after their appointment, upon the re- 
fusal of any owner, or guardian of any owner, of lands in said county or 
subdivision to grant the right of way as aforesaid, by giving said owner 
or guardian ten days’ notice thereof in the manner prescribed in the pre- 
ceding section, have the damages assessed in the manner hereinbefore 
prescribed. In case of the death, absence, or refusal, or neglect of any 
of said freeholders to act as commissioners as aforesaid, the sheriff shall, 
upon the selection of the district judge, summon other freeholders to 
complete the panel, and said commissioners shall receive three dollars 
per day, each, for their services, and the same shall be taxed in the bill 
of costs. 

Not repealed. See *§ 478aa. 


§ 454. Guardians—married women. Whenever any railroad: 
corporation shall take any real property, as aforesaid, of any minor, any 
person insane or otherwise incompetent, or of any married woman whose 
husband is under guardianship, the guardian of such minor, insane or 
incompetent person, or such married woman, with the guardian of her 
husband, may agree and settle with said corporation for all damages or 
clainis by reason of the taking of such real property, and may give valid 
releases and discharges therefor, upon the approval thereof by the judge 
of the probate court. 

Not repealed. See *§ 478aa. 


§ 455. Unknown owner. If, upon the location of said railroad, 
it shall be found to run through the real property of any non-resident 
owner who is unknown to the corporation, or who has not been by it in- 
formed thereof, and has neither granted nor refused to grant the right of 
way through and over his said premises, the said corporation may give 
four weeks’ notice to such owner, if known, and, if not known, by a 
description of such real property by publication four consecutive weeks 
in some newspaper published in the county or subdivision where such 
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real property may lie, if there be any, and, if not, in one nearest thereto 
on the line of their said road, that said railroad has been located through 
and over his lands; and if said owner do not, within thirty days there- 
after, apply to the district judge to have the damages assessed in the 
mode prescribed in this article, said corporation may proceed to have 
the damages assessed, as hereinbefore provided, subject to the same right 
of review and appeal as in case of resident owners; and upon payment of 
damages assessed to the clerk of the district court, the corporation shall 
acquire all the rights and privileges mentioned in this article. 
Not repealed. See *§ 473aa. 


§ 456. Claimants on public lands. Any railroad corporation is 
authorized to pass over, occupy, and enjoy all the public lands, to the 
extent and in the manner prescribed by the act of congress approved 
March 3, 1875: provided, that the damages accruing to any occupant or 
possessory claimant or other person who may reside on or have improve- 
ments upon said public land, shall be determined and paid by said rail- 
road corporation as provided in this article for owners of private lands. 

Not repealed. See *§ 473aa. i 


§ 457. Highways, canals, etc. Any railroad corporation may 
locate, construct, and operate its railroad across, over, or under any 
road, highway, railroad, canal, stream, or water-course when it may þe 
necessary in the construction of the same; and in such cases said corpo- 
ration shall so construct its railroad crossings as not unnecessarily to im- 
pede the travel, transportation, or navigation upon the road, highway, 
railroad, canal, stream, or water-course so crossed. Said corporation 
shall have the right to change the charinel of any stream or water-course 


from its present location or bed, whenever it may be necessary in the . 


location, construction, or use of its said road: provided, such change do 
not alter its general course, or materially i apan its former usefulness. 
Not repealed. See *§ 47 Saa. 


§ 458. Change of line or grade. Whenever any railroad cor- 
poration shall find it necessary, for the purpose of avoiding annoyance 
to public travel, or dangerous or difficult curves or grades, or unsafe or 
unsubstantial grounds or foundations, or for other reasonable causes, to 
change the grade or location of any portion of its road, such railroad 
corporation shall be and is hereby authorized to make such changes of 
grade and location, not departing from its general route. And for the 
purpose of making any such change in the location and grades of any 
such roads as aforesaid, such corporation shall have all the rights, pow- 
ers, and privileges to enter upon and appropriate such real property, and 
make surveys necessary to effect such changes and grades, upon the 
same terms, and subject to the same obligations, rules, and regulations, 
as are prescribed by law; and shall also be liable in damages when any 
may have been caused by such change to the owner of real property upon 
which such road was heretofore constructed, to be ascertained and paid, 
or deposited, as herein provided; but no damagés shall be allowed unless 
claimed within ninety days after actual notice in writing of such intended 
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change shall be given to such owner residing on the premises, or, if non- 
resident, notice by such publication in some newspaper in general circu- 
lation, as the district judge may order. 


Not repealed. See *§ 473aa. 


& 


b 

§ 459. Public grounds—streets. If it shall be necessary, in 
the location of any part of any railroad, to occupy any road, street, alley, 
or public way or ground of any kind, or any part thereof, it shall be 
competent for the municipal or other corporation, or public officer, or 
public authorities, owning or having charge thereof, and the railroad cor- 
poration, to agree upon the manner, and upon the terms and conditions, 
ùpon which the same may be used or occupied; and if said parties shall 
be unable to agree thereon, and it shall be necessary, in the judgment of 
the directors of such railroad corporation, to use or occupy such road, 
street, alley, or other public way or ground, such corporation may ap- 


` propriate so much of the same as may be necessary for the purposes of 


suckgroad, in the same manner and upon the same terms as is provided 
in this article for the appropriation of the property of individuals. 

Not repealed. See *§ 478aa. 

Whether sections 460 to 473, inclusive, of the Civil Code, are_repealed by- 
implication by the act of eighteen hundred and seventy-nine, chapter forty- 
six, inserted below as *§§ 478a et seg., see Town of Red Rock v. Henry, 1 
Sup. Ct. Rep. 488; Campbell v. Case, 1 Dak. 17; People v. Spousler, Id. 289; 
U. S. v. Fisher, 3 Sup. Ct. Rep. 155, 156, and cases cited. 


§ 460. Railroad junctions—crossings. Every railroad corpo- 
ration shall have power to cross, intersect, join, and unite its railroad 
with any other railroad before constructed at any point on its route and 
upon the grounds of such other railroad corporation, with the necessary 
turnouts, sidings, and switches, and other conveniences in furtherance of 
the objects of its connection; and every corporation whose railroad is or 
shall hereafter be intersected by any new railroad shall unite with the 
owners of such new railroad in forming such intersection and connections, 
and grant the facilities aforesaid; and if the two corporations cannot 
agree upon the amount of compensation to be made therefor, or the 
points and manner of such crossings and connections, the same shall be 
ascertained and determined by commissioners, to be selected as pro- 
vided in this article in respect to taking of lands. 

*88 473a et seq. 


§ 461. Union of lines. Railroad corporations shall have power 
to intersect, join, and unite their respective railroads, constructed or to: 
be constructed in this territory, or in adjoining states and territories, at 
such point on the boundary Hne of each, or at such other point, as may 
be mutually agreed upon by said corporations. And such railroads are 
authorized to merge and consolidate the stock of the respective corpora- 
tions, making one joint-stock corporation of the railroads thus connected, 


upon such terms as may be agreed upon in accordance with the laws of ` 


the adjoining state or territory with whose road or roads connections are 
thus formed: provided, that the consent thereto of three-fourths of all the: 
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stockholders, in amount, in any road whose stock is proposed to be con- 
solidated, shall first be obtained. 
*§§ 473a et seq. 


$ 462. Extension beyond territory. Every railroad corpora- 


. tion is empowered. to extend its road into or through any other state or 


territory, under such regulations as may be prescribed by the laws of 


such state or territory through which said road may be extended; and ` 


the rights and privileges over said extension, in the construction and use 
of said railroad for the benefit of said corporation, and in controlling and 
applying the assets of said corporation, shall be the same as if its rail- 
road had been constructed wholly within this territory. 

*§§ 473a et seq. 


§ 468. Mutual contracts. Every railroad corporation which 
may have constructed or commenced the construction of its road, so as 


-to meet and connect with any other railroad, in an adjoining state or ter- 


ritory, at the boundary line of this territory, shall have the power to 
make such contracts and agreements with any such road constructed in 
an adjoining state or territory, for the transportation of freight and pas- 
sengers, or for the use of its said road, as to the board of directors may 
seem proper. 

x98 473a et seq. 


§ 464. Mortgage bonds—limitations. Every railroad corpo- 
ration shall have power to mortgage or execute deeds of trust of the whole 
or any part of its property and franchises, including any lands or other 
property granted to said corporation by the United States, to secure 
money borrowed by it for the construction and equipment of its road, 
and may issue its corporate bonds, in sums not less than five hundred 
dollars, —secured by said mortgages or deeds of trust, payable to bearer 
or otherwise, and, if payable to bearer, negotiable by delivery, bear- 


' ing interest at a rate not to exceed ten per cent. per annum, and con- 


vertible into stocks, and may sell them at such rates or prices as it may 
deem proper; and if said bonds should be sold below their nominal or 
par value, they shall be valid and binding upon the corporation, and no 
plea of usury shall be put in by or allowed in behalf of said corporation 
in any action or proceedings upon the same. The principal and inter- 
est upon said bonds, or either of them, may be made payable within or 
without this territory. 
*§8 478a et seg. 


§ 465. Lien—sale. Such corporation shall have’ power to borrow 
money on the credit of the corporation, and may execute bonds or prom- 
issory notes therefor; and, to secure the payment thereof, may pledge 
the property and income of such corporation. Any mortgage or deed 
of trust made upon the lands, road, or other property of railroad cor- 
poration, shall bind and be a valid lien upon all the property mentioned 
in such deed or mortgage, including rolling stock; and the purchaser, 
under foreclosure of such mortgage or trust deed, shall have and enjoy 


# 


.all the rights of a purchaser on execution sale: provided, that nothing 


om 


822 CIVIL CODE. 


contained in this article shall be so construed as in any manner to inter-. 
fere with, change, or modify the rights of this territory or the United. 
States to any lands granted by congress to this territory, or to said cor- 
porations, or to transfer any right in said lands, otherwise than as sub- 
ject to all the conditions imposed by the grant made by the United. 
States or this territory. 

*SS 473a et seq. 


§ 466. Cover future assets. Said mortgages or deeds of trust 
may by their terms include and cover not only the property of the cor- 
porations making them at the time of their date, but property, both real 
and personal, which may thereafter be acquired by them, together with 
all the material and property necessary for the use and operation of said 
roads, and shall be as valid and effectual as if the property were in pos- 
session at the time of the execution thereof. 

*S§ 478a et seq. 


§ 467. Record—effect of. Said mortgages or deeds of trust shall 
be recorded in the office of the register of deeds of each organized county 
through which said road, mortgaged or deeded, may run in this terri- 
tory, or wherever it may hold lands included in said mortgages or deeds: 
of trust, and shall be a notice to all the world of the rights of all parties 
under the same; and for this purpose, and to secure the rights of mort- 
gagees, or parties interested under deeds of trust so executed and recorded, 
the rolling stock, personal property, and material necessary for operating 
the road of said corporation, belonging to said road and appertaining 
thereto, shall be deemed a part of the road, and said mortgages and deeds 
so recorded shall have the same effect, both as to notice and otherwise,. 
a as to the real estate covered by them. 

; *88 473a et seq. 


§ 468. Consolidation—method of. Whenever the lines of rail- 
i road of any railroad. corporations in this territory, or any portion of such 
lines, have been or may be constructed, so as tọ admit the passage of 
| burden or passenger cars over two or more of such roads continuously, 
' without break of gauge or interruption, such corporations are hereby au- 
l thorized to consolidate themselves into a single corporation in the follow- 
ing manner: The directors of the said two or more corporations may 
enter into an agreement, under the corporate seal of each, for the consol- 
idation of the said two or more corporations, prescribing the terms and 
conditions thereof; the mode of carrying the same into effect; the name 
of the new corporation; the number of the directors thereof, which shall 
not be less than seven; the time and place of holding the first election of 
directors; the number of shares of capital stock in the new corporation; 
the amount of each share; the manner of converting the shares of capital 
stock in each of said two or more corporations into shares in such new. 
corporation; the manner of compensating stockholders in each of said. 
two or more corporations, who refuse to convert their stock into the stock 
of such new corporation, with such other details as they shall deem nec- 
essary to perfect such consolidation of said corporations, together with 
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such other statements as may be required in the premises by sections 
three hundred and ninety-two and three hundred and ninety-three of 
this Code; and when such corporations shall have complied with all the 
other requisites for the creation of corporations prescribed in article one 
of this chapter, and other provisions of law, then such new or consoli- 
dated corporation shall retain and possess all the powers, rights, and 
franchises originally conferred upon such said two or more corpora- 
tions, and shall be subject to all the restrictions and perform all the 
duties imposed by the’ provisions of this chapter: provided, that all 
stockholders in either of such corporations who shall refuse to convert 
their stock into the stock of such new corporation shall be paid the mar- 
ket value of said stock at the date of such consolidation. 
x88 478a et seq. 


§ 469. Stockholders’ consent required. Such agreement of 
the directors shall not be deemed to be the agreement of the said two or 
more corporations until after it shall have been submitted to the stock- 
holders of each of the said corporations separately, at a meeting thereof, 
to be called upon a notice of at least ninety days, spectfying the time 
and place of such meeting, and the object thereof, to be addressed to 
each of such stockholders, when the place of residence.is known, and de- 
posited in the post-office, and published at least for six successive weeks 
in one newspaper in one of the cities or towns in which each of said cor- 
porations has its principal office of business; and has been sanctioned by 
such stockholders, by the vote of at least two-thirds in the amount of the 
stock represented at such meeting, voting by ballot in regard to such 
agreement, either in person or by proxy; each share of capital stock 
being entitled to one vote. And when such agreement of the directors 
has been so sanctioned by each of the meetings of the stockholders, sep- 
arately, after being submitted to such meetings in the manner above 
mentioned, then such agreement of the directors shall be deemed to be 
the agreement of the said two or more corporations. 

*§§ 473a et seq. 


§ 470. Filing agreement. Upon making the agreement and the 
statements mentioned in the last two sections, in the manner required 
therein, and filing the same as required by section three hundred and 
eighty-nine, the said two or more corporations, mentioned or referred to 
in the last two preceding sections, shall be merged in the new corpora- 
tion provided for in such agreement, to be known by the corporate name 
therein mentioned; and the details of such agreement shall be carried 
into effect as provided therein. 

*SS§ 478a et seq. 


§ 471. Successors to property, etc. Upon the election of the 
first board of directors of the corporation created by the agreement in the 
preceding section mentioned, and by the provisions of this article, all 
and singular the rights.and franchises of each and all of said two or more 
corporations, parties to such agreement, all and singular the rights and 
interests in and to every species of property, real, personal, and mixed, 
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and things in action, shall be deemed to be transferred to and vested in 
such new corporation, without any other deed or transfer. And such 
new corporation shall hold and enjoy.the same, together with the right 
of way and all other rights of property, in the same manner and to the 
same extent as if the said two or more corporations, parties of agreement, 
should have continued to retain the title and transact the business of 
such corporations. And the titles and the real estate acquired by either 
of said two or more corporations shall not be deemed to revert or be im- 
paired by means of anything in this article contained: Provided, that all 
rights of creditors, and all liens upon the property of either of said cor- 
porations, shall be and hereby are preserved unimpaired, and the respect- 
ive corporations shall continue to exist as far as may be necessary to 
enforce the same: and provided further, that all debts, liabilities, and duties 
of either corporation shall henceforth attach to such new corporation, 
and be enforced to the same extent and in the same manner as if such 
debts, liabilities, and duties had been originally incurred by it. 
*8S 473a et seq. 


§ 472. Obligations. When any two or more railroad corporations 
shall have been consolidated, as contemplated by the provisions of this 
article, such corporations so consolidated shall keep each and every rail- 
road line that may come into its possession by such consolidation in . 
good running order, with sufficient rolling stock to transport the freight 
and passengers. They shall not discriminate against business of either 
or any of said railroad lines, either directly or indirectly, by the deten- 
tion of freight or passengers. 


*S§ 473a et seq. 


§ 473. Aid to other corporation—reports. Any railroad cor- 
poration may at any time, by means of subscription to the capital stock 
of any other corporation, or otherwise, aid such other corporation in 
the construction of its railroad, for the purpose of forming a connection 
of said last-mentioned road with the road owned by the corporation fur- 
nishing such aid; or any railroad corporation, existing In pursuance of 
law, may lease or purchase any part or all of any railroad constructed 
by any other corporation, if said corporation’s lines of said road are con- 
tinuous, or connected as aforesaid, upon such terms and conditions as 
may be agreed on between said corporations respectively; or any two or 
more railroad corporations whose lines are so connected may enter into 
an agreement for their common benefit, consistent with and calculated 
to promote the objects for which they were created: provided, that no 
such aid shall be furnished, nor any purchase, lease, or arrangement 
perfected, until a meeting of the stockholders of each of said corpora- 
tions shall have been called by the directors thereof, at such time and 
place and in manner as they shall designate, and the holders of at least 
two-thirds of the stock of such corporation represented at such meeting, | 
either in person or by proxy, and voting thereat, shall have assented 
thereto. Every railroad corporation shall annually, on or before the 
first day of February, make, upon the oath of its president, secretary, or 
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treasurer, a full report of the condition of its affairs for the previous year, 
ending the thirty-first day of December, to the auditor of the territory, 
embracing and showing: ~~ 

1. The capital stock, and the amount thereof actually paid in. 

2. The amount and nature of its indebtedness, and the amounts due 
the corporation. 

3. The amount expended for the purchase of lands, for the construc- 
tion of the road, for buildings, and for engines and cars, respectively. 

4. The amounts received for the transportation of passengers, prop- 
erty, mails, and express matter, and from other sources. 

5. The amount of freight, specifying the quantity in tons. on 

6. The amount paid for repairs of engines, cars, buildings, and other 
expenses, in gross, showing the current expenses of running said road. 

7. The number and amount of dividends, and when paid; and the 
amount of profit. 

A copy of such report must also, at the same time, and by the cor- 
poration, be published in a newspaper printed in the county in which 
the main office of the corporation is situated, or at the capital of the 
territory; and the territorial auditor must incorporate such report in his 
biennial report to the governor. 

*§8 473a et seq. 


*§ 473a. Who may form corporation—articles, what to state. Any 
number of persons, not less than five, may form a corporation for the pur- 
pose of constructing, majntaining, and operating a railroad for the trans- 
portation of freight and passengers, or for the purpose of maintaining and 
operating any railroad already constructed for the like purpose, by making 
articles of organization in which shall be stated: 

1. Name. The name of the corporation. ° 

2. Termini. The place from and to which such railroad is to be con- 
structed, or maintained and operated, as the case may be. 

3. Length and route. The estimated length of such railroad, and the 
name of each county in this territory through or into which it is made or in- 
tended to be made. 

4. Stock. The amount of the capital stock of the corporation, the number 
of shares of which it shall consist, and if such stock shall consist of common 
and preferred stock, the number and amount of each class. 

5. Directors and their duty. The names and residences of the directors 
of the corporation who shall manage its affairs for the first year, and until 
others are chosen in their places, and who shall be not less than five nor more 
than thirteen in number; and each such person shall subseribe thereto his 
name, place of residence, and the number of shares of stock he agrees to take 
in such corporation. There shall be annexed to such articles an affidavit of 
at least three of the directors therein named, that the signatures thereto are 
genuine, and that it is intended in good faith to construct or maintain and 
operate the railroad therein mentioned; and thereupon said articles and af- 
fidavits shall be filed in the office of the secretary of the territory, who shall 
indorse thereon the date of their filing, and record the same. After such fil- 
ing, a patent under the seal of the territory, signed by the governor and sec- 
retary of the territory, shall be issued in substantially the following form: 

To all: whom these presents shall come, greeting: 
Whereas, (naming the persons subscribing the articles of organization) have filed in 


the office of the secretary of the territory certain articles of organization, with a view 
of forming a corporation, to be known as (here insert the name,) and with a capital of 
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(here insert the amount,) for the purpose of constructing, maintaining, and operating, 
or maintaining and operating, a railroad from to , and having complied 
with the provisions of the statutes in such cases made and provided, therefore, the ter- 
ritory of Dakota hereby grants unto the above-named persons, and their associates, suc- 
cessors, and assigns, full authority, by and under the said name of , to exercise 
the powers and privileges of a corporation, for the purpose above stated. and in accord- 
ance With their said articles of organization and the laws of this territory. 

In witness whereof, these presents have been attested with the great seal, and signed. 
and countersigned by the governor and secretary of the territory of Dakota, at , 
the day of , 1n the year one thousand eight hundred and 
-, Governor. 

, Secretary of Territory. 

. Upon the issue of such patent, the subscribers to such articles, and all per- 
sons who shall thereafter become stockholders in such corporation, shall be a 
corporation by the name specified in such articles, and shall possess all the 
powers and privileges, and be subject to all the provisions of the law regulat- 
ing, railroad corporations, and the provisions of this chapter applicable thereto. 
(Sess. Laws 1879, c. 46, § 1.) 


*§ 478b. Directors to open stock books. When such patent is issued, 
the directors may, in case the whole of the capital stock shall not have been 
before subscribed, open books of subscription to fill up the capital stock, at 
such place and after giving such notice as they may deem expedient, and may, 
from time to time, receive subscriptions until the capital stock is subscribed. 
(Id. § 2.) 

*§ 473c. Manner of organizing—number of directors, elections, etc. 
There shall be a board of not less than five nor more than thirteen directors of 
every such corporation, tomanage its affairs, who shall be elected at such time, 
in such manner, and for such terms as shall be prescribed byits by-laws, and 
shall hold their offices until their respective successors shall be chosen. In 
the election of directors each stockholder shall be entitled tc one vote, either 
in person or by proxy, for every share of stock owned by him for thirty 
days next preceding such election. Vacancies shall be filled in the manner 
prescribed by the by-laws. Inspectors of the first elections of directors shall 
be appointed by the board of directors named in the articles of organization, 
and thereafter as provided by the by-laws. No person shall be a director un- 
less he shall be a stockholder, owning stock absolutely in his own name, or 
as trustee or personal representative, and qualified to vote at the election at 
which he shall be chosen; and at every election of directors the books and 
papers of such corporation shall be exhibited to the meeting if a majority of 
the stockholders present shall require it. If, for any reason, the election of 
directors shall not have been held at the time fixed therefor by law, the same 
may be held at any time thereafter, on a notice of twenty days. Such election 
may be called by a majority of the directors, or by the stockholders holding 
a majority of the stock; but at any meeting at which all the stockholders shall 
be present, or be represented by attorney or proxy, it shall be lawful to waive 
notice, and proceed to an election of directors. (Id. § 3.) 


*§ 473d. Officers. Thedirectors shall appoint one of their number pres- 
ident; they may also appoint a vice-president, secretary, and treasurer, and 
such other officers and agents as shall be prescribed by the by-laws of such cor- 
poration. (Id. § 4.) 

*§ 473e. Stock, forfeiture of. The directors may require any amounts 
unpaid upon the capital stock to be paid in such manner and in such install- 
ments as they may deem proper. If any stockholder shall neglect to pay any 
installment as required by a resolution of the board, and the board shall have 
caused a notice in writing to be served on him personally, or by depositing 
the same in the post-office, postage paid, properly directed to him at the post- 
office nearest his usual place of residence, at least sixty days previous to the 
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day on which said payment is required to be made, stating that he is required 
to make such payment at the time and place in such notice specified, and that 
if he fails so to do his stock and all previous payments thereon will be for- 
feited for the use of the corporation, such board may declare such stock and 
previous payments forfeited, and they shall be forfeited accordingly, to the 
use of the corporation, or such board may in any case enforce payment by ac- 
tion at law. (Sess. Laws 1879, c. 46, § 5.) 


*§ 473f. Stock deemed personal estate. The stock of every such cor- 
poration shall be deemed personal estate, and shall be transferable in the man- 
ner prescribed in its by-laws, but no shares shall be transferable until all 
previous calls thereon shall have been fully paid in. (Id. § 6.) - 


*§ 478g. Capital stock, how increased. The capital stock of any such 
corporation may be increased to such amount as may by its stockholders be 
deemed necessary for the construction or operation of its road, by a vote of 
the owners of at least two-thirds of all its stock, in person or by proxy, at 
any annual meeting, or at any meeting called by its directors for that pur- 
pose, by a notice in writing to each stockholder, or to be served on him per- 
sonally, or by depositing the same in the post-office, postage paid, properly di- 
rected to him at the post-office, if known, nearest his usual place of residence, 
at least twenty days prior to such meeting. Such notice shall state the time 
and place of such meeting, its object, and the amount to which it is proposed 
to increase such capital stock. No vote in favor of such increase sliall take 
effect until the proceedings of such meeting, showing the names of all the 
stockholders voting therefor, and the amount of stock owned by each, shall 
be entered upon the records of such corporation. (Jd. § 7.) 


*§ 4783h. Who shall be liable as stockholders. No person holding 
stock in any such corporation as executor, administrator, guardian, or trustee, 
and no person holding such stock as collateral security, shall be personally 
subject to any liability as stockholders of such corporation, for any calls or in- 
stallments on any part-paid stock thereof; but the person pledging such stock 
shall be considered as holding the same, and shall be liable as a stockholder 
accordingly; and’the estates and funds in the hands of such executor, admin- 
istrator, guardian, or trustee shall be liable in like manner, and to the same 
extent, as the testator or intestate, ward, or person interested would have been 
if he had been living, or competent to act, and held the same stock in his own 
name. (Id. § 8.) 


*§ 4737. Powers of corporations. Every corporation formed under 
this chapter, and every railroad corporation authorized to construct, operate, 
or maintain a railroad within this territory, shall be a body corporate by the 
name designated in its articles, shall have perpetual succession, shall have 
the right to sue and be sued, may have a common seal and alter the saine at 
pleasure, and shall also have power: 

1. To make surveys. To cause such examination and surveys for its pro- 
posed railroad to be made, as may be necessary to the selection of the most 
advantageous route; and for such purpose, by its officers or agents and servants, 
to enter upon the lands or waters of any person, but subject to responsibility 
for all damage which shall be done thereto. 

2. To hold real estate. To take and hold such voluntary grants of real 
estate and other property as may be made to it, to aid in the construction, 
maintenance, and accommodation of its railroad; but the real estate received 
by voluntary grant shall be held and used for the purposes of such grant only. 

3. Same. To acquire under the provisions of this chapter, or by purchase, 
all such real estate and other property as may be necessary for the construc- 
tion, maintenance, and operation of its railroad, and thie stations, depot grounds, 
and other accommodations reasonably necéssary to accomplish the objects of 
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its incorporation; to hold and use the same, to lease or otherwise dispose of 
any part or parcel thereof, or sell the same when not required for railroad uses, 
and no longer necessary to its use. 

4. To lay out road, ete. To lay out its road not exceeding one hundred 
feet in width, and to construct the same; and for the purpose of cuttings and 
embankments, and of obtaining gravel or other material, to take as much land 
as may be necessary for the proper construction, operation, and security of the 
road, and for the protection of such road from snow, and to cut down any 
standing trees that may be in danger of falling on the road, making com- 
pensation therefor as provided by law for lands taken for the use of the cor- 
poration. 

5d. Construction of road. Subject to the provisions of section sixteen, to 
construct its railroad across, along, or upon any stream of water, water-course, 
street, highway, toll or wagon road, plank-road, turnpike, wharf, levee, river 
front, steam-boat or other public landing, or canal, which its route shall inter- 
sect or touch; to carry any highway, street, toll, or wagon road, plank-road, 
or turnpike, which it shall touch, intersect, or cross, over or under its track, 
as may be most expedient for the public good; to change the course or direc- 
tion of any highway, street, turnpike, toll or wagon road, or plank-road, when 
made necessary or desirable to secure more easy ascent or descent by reason 
of any embankment or cut made in the construction of the railroad, and take 
land necessary therefor: provided, such highway or road be not so changed 
from its original course more than six rods, nor its distance thereby length- 
ened more than five rods. 

6. To connect with other road. To cross, intersect, join, and unite its 
railroad with any railroad heretofore or hereafter constructed at any point 
on its route, and upon the grounds of such railroad corporation, with the nec- 
essary turn-outs, sidings, and switches, and -other conveniences in further- 
ance of the objects of its connections. And every corporatioa whose railroad 
is or shall be hereafter intersected by any new railroad shall unite with the 
owners of such new railroad in forming such intersections and connections, 
and grant the facilities aforesaid; and if the two corporations cannot agree 
upon the amount of compensation to be made therefor, or the points and 
manner of such crossings and connections, the same shall be ascertained and 
determined in the manner provided by law for the ascertainment and deter- 
mination of damages for the taking of real property. But no corporation 
which shall have obtained the right of way, and constructed its road at the 
point of intersection, before the application for the appointment of commis- 
sioners may be made, shall be required to alter the grade or change the loca- 
tion of its road, or be required to bear any part of the expense of making and 
maintaining such crossing. : 

7. Depot grounds, etc. To have and use equal room, ground, rights, priv- 
ileges, and conveniences for tracks, switches, sidings, and turn-outs upon any 
levee, river bank or front, steam-boat or other public landing, and upon any 
street, block, alley, square, or public ground within any incorporated town 
or city, any charter or ordinance of any such city or town to the contrary 
notwithstanding: and, to accomplish this, may adjust, with other corpora- 
tions, the ground to be occupied by each with such tracks, switches, sidings, 
and turn-outs; and if such corporations cannot agree upon such adjustment, 
and the amount of compensation to be paid for the purchase or necessary 
change of location and removal of any track previously laid, the same shall 
be ascertained and determined, and the common, mutual, and separate rights 
adjusted in the manner provided by law for the ascertainment and deter- 
mination of damages for the taking of real property. The commissioners 
provided by law may employ a competent engineer, and define, locate, and 
plat the ground, and assign to each corporation the part for the tracks and 
other conveniences for each, and may require the removal or purchase of 
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tracks previously laid, so as to justly settle the rights of each corporation upon 
such ground, and assess the damages to be paid under the law providing for 
taking real property. 

8. To carry persons and property. To take and convey persons or prop- 
erty over their 1ailroad by the power or force of steam or of animals, or by 
any mechanical power, and to receive compensation therefor; and to do all 
the business incident to railroad corporations. 

9. Toerect buildings. To erect and maintain all necessary and conven- 
ient buildings, stations, fixtures, and machinery for the accommodation and 
use of their passengers, fréight, and business, subject to the statutes in rela- 
tion thereto. s 

10. To establish time-tables. To regulate the time and manner in which 
passengers and property shall be transported, and the compensation to be paid 
therefor. 

11. To borrow money. To borrow from time to time such sums of 
money, at such rates of interest, and upon such terms as the corporation or 
board of directors shall agree upon and authorize as necessary or expedient, 
and to execute trust deeds or mortgages, or both, as occasion may require, on 
any railroads or parts thereof, constructed, or in process of construction, for 
amounts borrowed or owing by the corporation, and therein to make provis- 
ion granting, transferring, or mortgaging their railroad track, right of way, 


depot grounds, rights, privileges, franchises, immunities, exemptions, ma- - 


chine-houses, rolling stock, furniture, tools, implements, appendages, and 
appurtenances used in connection with such railroads in any manner what- 
ever, then belonging to the corporation, or which may thereafter belong to it, 
as security for any bonds or evidence of debt therein mentioned, insuch man- 
ner as the corporation or directors shall think proper, and such instruments 
shall fully convey the same, or so much thereof as shall be therein described. 
In case of sale by virtue of any such trust deed, or upon foreclosure of any 
such mortgage, the persons acquiring title under such sale, and their associ-- 
ates, successors, and assigns, or such corporation as they shall organize accord- 
ing to section one, with all the powers conferred upon corporations by this. 
act, shall thereafter have, exercise, and enjoy all such described grants which. 
were purchased at such sale, including all rights, privileges, grants, fran- 
chises, immunities, and advantages mentioned in such instruments which. 
were possessed by such corporation making the same, or contracting such 
debts, so far as the same relate or appertain to that portion or line of road. 
granted or mortgaged, and purchased at such sale, and no further, as fully 
and absolutely in all respects as such corporation, its shareholders, officers, 
and agents might have done if such sale had not taken place. And whenever 
the person so acquiring title under any such sale shall own or represent a ma- 
jority in amount of the bonds, or other evidences of debt, secured by any such 
trust deed or mortgage, and shall also include the persons who owned, at the 
time of the sale, a majority in amount of the capital stock of such mortgagor 
corporation, such purchasers, and such corporation as they shall organize as 
aforesaid, shall also have, possess, and enjoy any exemption, privilege, or 
immunity previously granted by any law to such former corporation, relat-. 
ing to any of the property so acquired, to the same extent as if such latter 
corporation had been named in such law as the grantee thereof. (Sess. Laws 
1879, c. 46, § 9; as amended, Sess. Laws 1883, c. 92, § 1.) 


*§ 4737. Extensions, branches, etc.—how to proceed. Any railroad 
corporation may, under the provisions of this chapter, extend its road from 
any point named in its charter or articles of organization, or may build branch 
roads either from any point on its line of road, or from any point on the line 

f any other road connecting or to be connected with its road, the use of which 
other road between such points and the connection with its own road such 


* 


re 


kaas 
s eY 


he a 


ao et ee OEE A 


wn appe me 


i 
i 
} 
: 
T 
; 
? 


r 


POE E E J 


830 CIVIL CODE. 


‘corporation shall have secured by lease or agreement for a term not less than 
ten years from its date. Before making such extension or building any such 
branch road, such corporation shall, by resolution of its directors, to be en- 
tered in the record of its proceedings, designate the route of such proposed 
extension or branch in the manner provided in section one, and file a copy of 
such record, certified by the president and secretary, in the office of the secre- 
tary of the territory, and cause the same to be recorded as provided in said 
section one. Thereupon such corporation shall have all the rights and priv- 
ileges to make such extension or build such branch, and receive aid thereto, to 
which it would have had if it had been authorized in its charter or articles of 
organization. But this section shall not be construed to authorize any rail- 
road corporations to consolidate with each other. (Sess. Laws 1879, c. 46, § 
11.) 


*§ 473k. Changing route of road—proceedings. The board of direct- 
ors of every railroad corporation may, by a vote of two-thirds of the whole num- 
ber, at any time after [alter] the route or any portion of the route of their road, 
or any extension or branch thereof, or part of their road, or any extension or 
branch as constructed, if it shall appear to them that the line can be improved 
thereby; but no railroad shall beso diverted from any county, town, city, or 
village which in its corporate capacity shall have extended aid to such road, 
either while ın the hands of the then present owner or any former person or 
corporation; and no such alteration shall be made in any city or village after 
the road shall have been constructed therein, unless the same shall have been 
sanctioned by a vote of two-thirds of the legal voters of such county, town, 
city, or village of such city, or the trustees of such village. Before making 
any such alteration, the board of directors shall designate the route thereof 
by resolution, to be entered in its records, filed and recorded in the office of 
the secretary of the territory as provided in the preceding section. Thereupon 
it shall have the same rights and privileges to build such road as altered, as 
if it were the original line. (Id. § 12.) 

*§ 4731. Consolidating roads. Any railroad corporation may consol- 
idate its stock, franchises, and property with any other railroad corporation, 
whether within or without the territory, when their respective railroads can 
be lawfully connected and operated together, to constitute one continuous 
main line, with or without branches, upon such terms as may be agreed 


upon, and become one corporation, by any name selected, which, within this - 


territory, shall possess all the powers, franchises, and immunities, including 
the right of further consolidation with other corporations under this section, 
and be subject to all the liabilities and restrictions of this chapter, and such, 
in addition,-as such corporations peculiarly possess, or were subject to at the 
time of consolidation by the laws then in force applicable to them, or either 
of them. Articles stating the terms of consolidation shall be approved by 
each corporation by a vote of the stockholders owning a majority of the stock 
in person, or by proxy, at a regular annual meeting thereof, or a special 
meeting called for that purpose in the manner prescribed in section seven, or 
by the consent in writing of such stockholders annexed to such articles; and 
a copy thereof, with a copy of the records of such approval, or such consent, 
and accompanied by lists of their stockholders, and the number of shares held 
by each, duly certified by the-respective presidents and secretaries, with the 
respective corporate seals of such corporations affixed, shall be filed for rec- 
ord in the office of the secretary of the territory, before any such consolida- 
tion shall have any validity or effect. Any railroad corporation whose line 
is wholly or in part within this territory, whether chartered by or organized 
under the laws of this territory, or of any other state or territory, or of the 
United States, may lease or purchase and operate the whole or any part of the 
railroad of any other railroad corporation, together with the franchises, pow- 
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ers, immunities, and all other property or appurtenances appertaining thereto, 

when such railroads can be lawfully connected and operated together, so 
as to constitute a continuous main or branch line; and all such purchases 
.or leases heretofore made or entered into are, for all intents and purposes, 
hereby ratified and confirmed: provided, that in no case shall the capital 
stock of the company formed by such consolidation exceed the sum of the cap- 
ital stock of the companies so consolidated, at the par value thereof, nor'shall 
any bonds or other evidences of debt be issued as a consideration for or in 
connection with such consolidation. (Sess. Laws 1879, c. 46,§ 13; as amended, 
Sess. Laws 1883, e. 91, § 1:) 


*§ 473m. Changing corporate name. Any railroad corporation may 
change its corporate name and adopt any other by resolution adopted by the 
stockholders owning a majority of all the stock thereof, at either a regular an- 
nual meeting or a special meeting called for that purpose, in the manner pre- 
scribed in section seven. Such changes shall not take effect until a copy of 
such resolution and of the record of its adoption, certified by the secretary 
under his hand, and the corporate seal, shall be filled with the secretary of 
the territory. A like certified copy of such resolution shall be published for 
three successive weeks thereafter, in any newspaper of general circulation 
published at the seat of government of the territory. Every proceeding, act, 
liability, or thing done, undertaken, or encouraged by or on behalf of the cor- 
poration under its former name shall be and continue of the same validity 
and obligation under such new nameas if the name had remained unchanged. 
(Id. § 14.) z 


*§ 4737n. Railroad corporation shall restore stream, highway, etc. 
Every corporation constructing, owning, or using a railroad shall restore 
every stream of water, water-course, street, highway, plank-road, toll or wa- 
gon road, turnpike, or canal, across, along, or upon which said railroad may 
be constructed, to its former state, or to such condition as that its usefulness 
shall not be materially impaired, and thereafter maintain the same in such 
condition against any effects in any manner produced by such railroad. 
When any lands shall be required in order to change any highway, street, 
turnpike, or plank-road, toll or wagon road, the same may be condemned, 
taken, and compensation made in the manner provided by law; and when 
taken shall become a part of such highway, street, turnpike, or plank-road, 
toll or wagon road, to the same extent as, and by the same tenure, by which 
the adjacent parts thereof are held. (Jd. § 15.) 


*§ 4730. When railroad passes over highway. When it shall be nec- 
essary in the construction of a railroad to erect a bridge or culvert over any 
highway, street, turnpike, or plank-road, toll or wagon road, it shall be suff- 
cient to construct the same so as to give a clear pdssage-way of twenty feet, 
or two passage-ways of fourteen feet each. (Id. § 16.) 


*§ 473p. What property shall be subject to mortgage. All rolling 
stock of any railroad corporation organized under the provisions of this act, 
used and employed in connection with its railroad, and all fuel necessary to 
the operation of the sarne, are declared and shall be held to be fixtures; and 
all such property, and all additional rights of way, depot grounds, and other real 
property, acquired subsequently to the execution of any trust deed or mort- 
gage which shall have been described or provided for therein, shall be sub- 
ject to the lien thereof to the same extent as the property therein described, 
which the corporation owned at the time of its execution. (Id. § 17.) 


*§ 473q. Conveyance or lease, how executed. Every conveyance or 
lease, deed of trust, mortgage, or satisfaction thereof, made by any railroad 
-corporation of any franchises, real estate, fixtures, or other real property, in 
pursuance of law, shall be executed and acknowledged in the manner in which 
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conveyances of real estate by corporations are required to be to entitle the 
same to be recorded, and shall be recorded in the office of the secretary of the 
territory, who shall indorse thereon his certificate thereof, specifying the day 
and hour of its reception, and the volume and page where recorded, which 
shall be evidence of such facts. Every such record of any such instrument 
shall from the time of reception have the same effect, as to any property in 
this territory described therein, as the record of any similar instrumentin the 
office of a register of deeds may have by law as to property in his county, and ` 
Shall be notice of the rights and interests of the grantee, lessee, or mortgagee 
by such instrument, to the same extent-as if it were recorded in each and all 
of the several counties in which any property therein described may be situ- 
ted. (Sess. Laws 1879, c. 46, § 18.) 


*§ 4737. Directors may set aside moneys for payment of debts. 
The board of directors of any railroad corporation may annually, or oftener, 
as may be deemed expedient, set apart and appropriate a sum of money not ex- 
ceeding fifty per cent. of its net earnings as [or ] resources for any one year, after 
paying the current expenses of their road in [and] the interest on its outstand- 
ing indebtedness, in order to sink, redeem, pay off, cancel, or discharge the 
indebtedness of such corporation; arid the said sums so set apart shall be annu- 
ally applied to the payment and discharge of such debts of such corporation: as 
shall be due, and to the purchase and redemption of the outstanding evidences 
of indebtedness of such corporation, as the board of directors thereof shall 
deem most for the ititerest of such corporation, and for no other purpose. (Id. 


§ 19.) 


*§ 473s. Defense of usury prohibited. No railroad corporation shall 
be allowed to make the defense of usury against the holder of any bond or other 
obligation for the payment of money issued by such corporation. (Jd. § 20.) 


*§ 473t. Directors may be classified. Any railroad corporation may, 
by a vote of a majority in amount of the stockholders present or represented 
at any annual meeting, classify its directors into three classes, each of which 
shall be composed, as nearly as may be, of one-third of the directors; the term 
of office of the first class to expire in one year, of the second in two years, and 
of the third in three years. At each annual election thereafter a number of 
directors shall be elected for three years, equal to the number whose term of 
office shall then expire; all other vacancies to be filled in accordance with the 
by-laws. (fd. § 21.) 


*§ 473u. Annual report. Every railroad corporation shall make an 
annual report to the stockholders of its operations during the year ending on 
the thirty-first day of December, which report shall be verified by the affidavit 
of the secretary, treasurer, and superintendent of the corporation, and shall 
state: ' 

1. Length of road, ete. The length of the road in operation; the length 
of single track; the length of double track; the weight of the rail per yard. 

2. Capital stock. The capital stock actually subscribed, and the amount 
paid thereon. 

3. Whole cost of road. The whole cost of the road, showing the amount 
expended for the right of way, bridging, grading, iron, and buildings, re- 
spectively, and for all other purposes incidental to the construction of such 
road. 

4. Indebtedness. The amount and nature of its indebtedness, distinguish- 
ing the first, second, and third mortgage bonds, and the unsecured indebted- 
ness, and the amount due the corporation. 

5. Amount received. The amount received for the transportation of pas- 
sengers, property, and mails, for interest, and from other sources, respect- 
ively. 
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6. Amount of freight. The amount of freight, specifying the quantity in 
tons or other usual mode of measurement. 

7. Amount paid out. The amount paid for the repairs of the road, build- 
ings, engines, and cars, respectively; for fuel, taxes, and interest, specifying 
the indebtedness on which the same is paid; for wages of employes; the ag- 
gregate amount paid for salaries of officers, and for any other purpose inci- 
dental to the business of transportation, so as to give a complete statement 
of the entire annual expense of the corporation. 

8. Amount of loss. The amount of loss to the corporation paid for loss 
and damage to freight and injury to person and property. 

9. Dividends. Thenumber and amount of dividends, and when made, and 
in what manner such dividends have been paid. 

10. Amount sinking fund. The amount appropriated to sinking fund, 
and the manner in which the same has been applied, and the total amount 
then held by such sinking fund. 

11. Persons killed. The number of persons killed or injured, the causes 
thereof, and whether passengers, er persons employed by the corporation. ~ 

12. Manner of accidents. Whether any such accidents have arisen from 
carelessness or negligence of any person in the employ of the corporation, 
and whether such person is retained in the service of such corporation. The 
secretary of each railroad corporation shall mail to every stockholder thereof, 
whose post-office address is known, a copy of its annual report, and shall file 
a certified copy thereof with the secretary of the territory on or before the 
first day of February in each year. (Sess. Laws 1879, c. 46, § 22.) 


*§ 4730. Powers of corporation to enter upon lands. Every rail- 
road corporation incorporated under this act, and any railroad corporation 
authorized to construct, operate, or maintain a railroad within this territory, 
has power and is authorized to enter upon any land for the purpose of exam- 
ining and surveying its railroad, and to take, hold, and appropriate so much 
real estate as may be necessary for the location, construction, and convenient 
use of its road, including all necessary grounds for buildings, stations, work- 
shops, depots, machine-shops, switches, side tracks, turn-tables, snow de- 
fenses, and water stations; all materials for the construction of such road and 
its appurtenances, and the right of way over adjacent land sufficient to enable 
such corporation to construct and repair its road, and the right to conduct 
water to its water stations, and to construct and maintain proper drains; and 
may obtain the right to such real estate by purchase or condemnation in the 
manner provided by the law. (Id. § 23; as amended, Sess. Laws 1883, c. 92, § %) 


*§ 473w. Make returns of earnings to territorial treasurer. Every 
railroad corporation organized under the provisions of this act, and every 
person or corporation operating a railroad in this territory, except railroads 
operated by horse-power, shall, on or before the tenth day of February in each 
year, make and return to the treasurer of this territory, in such form and 
upon such blank as shall be furnished by him, a true statement of the gross 
earnings of their respective roads for the preceding calendar year; the num- 
ber of miles operated by each such corporation or person, and the gross earn- 
ings per mile during such year. Every such railroad corporation or person 
operating a railroad in this territory shall pay to the said treasurer two per 
centum of the gross earnings of such railroad each year for the first five years 
after said railroad shall be or shall have been operated in whole or in part; 
and three per centum of the gross earnings of such railroad for each and 
every year after the expiration of said five years. One-half of such amount 
Shall be paid at the time that the report to the treasurer of the territory here- 
inbefore provided is made, and one-half on or before the tenth day of August 
in each year; and for the purpose of verifying and ascertaining the accuracy 
of any. such report of gross earnings made to the treasurer of the territory, 
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the governor, or any other person by law appointed, shall have power to ex- 
amine the books and papers of said corporation, and to examine under oath 
the officers and agents of said corporation and other persons; and if any per- 
son so examined shall knowingly or willfully swear falsely, or if any officer 
attesting such report shall knowingly and willfully swear falsely in relation 
thereto, every such person shall be subject to the pains and penalties of per- 
jury. The percentage of gross earnings hereinbefore specified to be paid in 


pursuance of the provisions of this section shall bein lieu of all other taxation . 


of the road-bed, right of way, station or depot grounds, track, rolling stock, 
water stations, water tanks, turn-tables, engine-houses, machine-shops, 
depots and necessary buildings, tools, machinery, material for repairs, gravel 
beds, furniture, telegraph instruments and lines, and fuel of such railroad 
corporation used in or incident to the operation of such railroad. All prop- 
erty of railroads not above enumerated, subject to taxation, shall be treated 
in all respects, in regard to assessment, equalization and taxation, the same 
as similar property belonging to individuals, whether said lands are received 
from the general government or from other sources. One-third of the sums 
so received by the treasurer of the territory shall remain in the territorial 
treasury, to be used in the same manner as other revenues of the territory, 
and the other two-thirds of said sums shall be apportioned by the treasurer 
of the territory to the several counties into or through which railroads re- 
spectively run, in proportion to the number of miles of main track of railroad 
in each such county, and shall be paid by him to the treasurers of the coun- 
ties so entitled thereto; and any person making or causing to be made or 
filed any false statement required in this section, shall be deemed guilty of a 
felony, and on conviction thereof shall be punishable by imprisonment in the 
territorial prison not exceeding five years, or by a fine not exceeding five 
thousand dollars, or both such fine and imprisonment; and the jurisdiction 
to try and punish any such offense provided in this section shall be in any 
county where such false statement is made or caused to be made, and also 
in the county where such false statement is filed or caused to be filed. (Sess. 
Laws 1879, c. 46, § 24.) 
See Pol. Code Dak. Appendix, c. 28, “22 19a-19e. 


*S 473%. Penalty for neglecting report. If any railroad corporation or 
person operating a railroad in this territory shall neglect to make such report to 
the treasurer, or to pay in the severalsums of money hereinbefore specified, or 
any part thereof, as hereinbefore provided, such company or persons shall abso- 
lutely forfeit to the territory the sum of ten thousand dollars, to be recovered 
in an action brought in the name of the territory; and such neglect shall also 
be a cause of forfeiture of all the rights, privileges, and franchises obtained 
under any law of this territory under which said raflroad has been constructed 
or is operated. Any such corporation or person, at any time before the final 
judgment of forfeiture of such rights, privileges, and franchises is rendered, 
may be permitted to make the return, and pay the amount herein provided for, 
to the court in which the action is pending, upon such terms as the court may 
direct. (Id. § 25.) 

See Pol. Code Dak. Appendix, c. 28, *23 19a-19e. 


*$ 473y. Corporation organized outside this territory, how to pro- 
ceed before entering territory. Any railroad corporation chartered by or 
organized under the laws of the United States, or of any state or territory, 
whose constructed railroad shall reach or intersect the boundary line of this 
territory at any point, may extend its railroad into this territory from any 
such point or points to any place or places within the territory, and may build 
branches from any point on such extension. Before making such extension 
or building any such branch road, such corporation shall, by resolution of its 
directors, to be entered in the record of its proceedings, designate the route 


Pr 
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of such proposed extension or branch in the manner provided in section one, 
and file a copy of such record, certified by the president and secretary, in the 
office of the secretary of the territory, and cause the same to be recorded as 
provided in said section one. Thereupon such corporations shall have all the 
rights and privileges to make such extension or build such branch, and receive 
such aid thereto as it would have had had it been authorized so to do by articles 
of association duly filed in accordance with the provisions of this act. (Sess. 
Laws 1879, c. 46, § 27.) 2 


*§ 4732. Regulations concerning receiving and shipment. Al rail- 
road corporations organized under the provisions of this act, and all persons 
or corporations operating a railroad in this territory, who shall receive or 
transport grain in bulk or otherwise, shall deliver the same to any consignee 
thereof, or any elevator or public warehouse to which it may be consigned, at 
any regular station on said road, and shall receive grain for shipment from 
any elevator or public warehouse situated upon or adjacent to any station or 
depot ground of such railroad: provided, such consignee, or the elevator or 
publi¢ warehouse, can be conveniently reached by any track owned, leased or 
used by such corporation; and all such corporations or persons shall permit 
connections to be made with their track so that such consignee, elevator, or 
warehouse can be conveniently reached by the cars of such corporation or 
person: Provided, however, that such corporation or person shall not be re- 
quired to pay the cost of making and maintaining such connection, or of the 
siding or switch track necessary to make the same. (Id. § 28.) 


*§ 473ae. Provisions of former laws repealed, and to remain 
operative. All the provisions of chapter three of title two of part three of 
division second of the Civil Code, so far as the same relate to railroad corpo- 
rations, that are in conflict with the provisions of this act, and all the pro- 
visions of said chapter imposing additional restrictions, limitations, duties, 
and liabilities upon the stockholders or officers of railroad corporations, than 
are imposed by the provisions of this act, are hereby repealed, except sections 
four hundred and seventy-four to four hundred and eighty-five, inclusive, of 
article nine of said chapter, which sections shall be operative and binding upon 
every railroad corporation operating a railroad in this territory, as well as 
those organized under the provisions of this act, and except sections four 
hundred and fifty to four hundred and fifty-nine, inclusive, of said chapter, 


which shall be and remain in force, except as modified by the provisions of 
this act. (Id. § 29.) 


*§ 47360. Repealing clause. Section twelve hundred and fifty-seven 
of the Civil Code, and sections six hundred and forty-two and six hundred 
and fifty-six of the Penal Code, are hereby repealed. (Jd. § 30.) 


§ 474. Running rules. Every such railroad corporation shall 
start and run its cars, for the transportations of persons or property, at 
regular times, to be fixed by public notice, and shall furnish sufficient 
accommodation for the transportation of all such passengers and prop- 
erty as shall, within a reasonable time previous thereto, offer, or be of- 
fered, for transportation at the place of starting, or at the junction of 
other railroads, and at siding and stopping places established for receiv- 
ing and discharging way passengers and freight, and shall take, trans- 
port, and discharge passengers and property at, from, and to such places 
on the due payment of tolls, freight, or fare therefor. 


Not repealed, See *§ 478aa. 
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$ 475. - Violation—penalty. In case of the refusal by such cor- 
poration or its agents to take or transport any passenger or property as 
provided in the preceding section, or in case of the neglect or refusal of 
such corporation or its agents to discharge or deliver passengers or prop- 
erty at the regular appointed place, under the laws which regulate com- 
mon carriers, such corporation shall pay to the party aggrieved all dam- 
ages which shall be sustained thereby, with costs of action. 

Not repealed. See *§ 478aa. 


§ 476. Personal injuries. In case any passenger on any rail- 
road shall be injured while on the platform of a car while in motion, or 
in any baggage, wood, or freight car, in violation of the printed regula- 
tions of the corporation, posted up in a conspicuous place inside of its 
passenger cars then in the train, such corporation shall not be liable for 
the injury: provided, it had furnished room inside its passenger cars suf- 
ficient for the accommodation of its passengers. 

Not repealed. See *§ 473aa. x 

Sec. 979; Code Civil Proc. § 676, p. 177; Steller v. C. & N. W. Ry. Co. 1 
N. W. Rep. 112; B. & M. R. R. v. Rose, 8 N. W. Rep. 433; Jewell v. C., St. 
P. & M. Ry. Co. 12 N. W. Rep. 88; Gradin v. St. P. & D. R. Co. 14 N. W. 
Rep. 881; Houser v. C., R. I. & P. Ry. Co. Id. 778. 


§ 477. Fare imposes duty. When fare is taken by any railroad 
corporation for transporting passengers on any mixed train of passenger 
and freight cars, or on any baggage, wood, gravel, or freight car, the 
same care must be taken and the same responsibility and duties are as- 
sumed by the corporation as for passengers on passenger cars. 

Not repealed. See *§ 473aa. 

_ Sec. 979; Code Civil Proc. § 676, p.177. Carriers of persons held to utmost 


caré. Sec. 1215; Steller v. Č. & N. W. Ry. Co. 1 N. W. Rep. 112; B. & M. R. 
R. v. Rose, 8 N. W. Rep. 433. 


§ 478. Changing highway. Any railroad corporation may raise 
or lower any turnpike, plank-road, or other way, for the purpose of hav- 
ing its railroad pass over or under the same; and in such cases said cor- 


‘poration shall put such turnpike, plank-road, or other way, as soon as 


may be, in good repair. 
Not repealed. See *§ 473aa. 


$ 479. Temporary ways. Every railroad corporation, while em- 
ployed in raising or lowering any turnpike or other way, or in making 
any other alterations, by means of which the said way may be obstructed, 
shall provide and keep in good order suitable temporary ways to enable 
travelers to avoid or pass such obstructions. 

Not repealed. See *§ 473aa. 


§ 480. Bridge repairs. Livery railroad corporation shall main- 
tain and keep in good repair all bridges, with their abutments, which 
such corporation shall construct, for the purpose of enabling its road to 
pass over or under any turnpike road, canal, water-course, or other way. 

Not repealed. See *§ 473aa. _ 
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§ 481. Signs at crossings. Every railroad corporation operating 
a line of road within this territory must erect suitable signs of caution 
at each crossing of its road with a public highway, which sign shall be 
painted with black Roman -or block letters, on white background, “ Rail- 
road crossing—look out for the cars;” said letters to be at least eight inches 
in length and proportionately broad. Said signs shall be placed at the top 
of posts at least fifteen feet high. 

Not repealed. See *§ 473aa. 


$ 482. Neglect of same. In case any railroad corporation shall 
refuse or neglect, for the space of thirty days after notice given by the 
board of county commissioners to comply with the provisions of the 
preceding section, it shall become the duty of the county commissioner 
of each county through which any such railroad shall be in’ operation, 
to erect such signs, and the company shall be liable for all expenses so 
incurred by said commissioners. 

Not repealed. See *§ 478aa. 


§ 488. Bell and whistle. A bell at least thirty pounds weight 
or a steam-whistle shall be placed on each locomotive engine, and shall 
be rung or whistled at the distance of at least eighty rods from the place 
where the said railroad shall cross any other road or street, and be kept 
ringing or whistling until it shall have crossed said road or street, under 
a penalty of fifty dollars for every neglect, to be paid by the corporation 
owning the railroad,—one-half thereof to go to the informer, and the other 
half to this territory ,—and also to be liable for all damages which shall be 
sustained by any person by reason of such neglect. 

Not repealed. See *§ 473aa. 


§ 484. Causeway. When any person owns land on both sides of 
any railroad, the corporation owning such railroad shall, when required 
so to do, make‘and keep in good repair one causeway or other safe and 
adequate means of crossing the same. 

Not repealed. See *§ 473aqa. 


§ 485. Fare refused. If any passenger shall refuse to pay his 
fare, it shall be lawful for the conductor of the train and the servants of 
the corporation to put him and his baggage out of the cars, in the man- 
ner prescribed in section one thousand two hundred and seventy-two. 
(See, also, sections one thousand two hundred and sixty-four to one thou- 
sand two hundred and seventy-four of this Code.) 

Not repealed. See *§ 473aca. 

Sec. 1272; B. & M. R. R. v. Rose, 8 N. W. Rep. 433; L. S. & M. S. Ry. Co. 
v. Pierce, 11 N. W. Rep. 157; Post v. C. & N. W. R. Co. 15 N. W. Rep. 225; 
Curl v. Chicago, R. I. & P. R. Co. 16 N. W. Rep. 69; Hall v. Memphis & C. 
R. Co. 15 Fed. Rep. 57, and note, 69; Gould v. Chicago, M. & St. P. R. Co.18 
Fed. Rep. 155. 

Importation of Texas and Cherokee ee prohibited. See Pol. Code Dak. 
Appendix, c. 34, *§§ 53-62. 

*§ 485a. Railroad company to construct fence. That whenever the 
owner of any tract of land abutting against any line of railroad within this 
territory shall desire to inclose any such tract of land for pasturage or other 
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purposes, and shall construct a good and sufficient fence about said tract of 
land on all sides except along the side abutting against such railroad, it shal] 
be the duty of such railroad company to constructa good and suflicient fence, 
not less than four and one-half feet high, on the side of such tract or lot so 
far as the same extends along the line of such railroad, and to maintain the 
same in good repair and condition until released therefrom by the owner of 
said tract, or until the owner of said tract shall have ceased to maintain in 
good repair and condition for the term of one year his portion of the fence 
around such inclosure. (Sess. Laws 1883, e. 57, § 1.) 

*§ 4850. Notice—what to state. That whenever the owner of any tract 
of land shall have completed his portion of the fence about such proposed in- 
closure, he shall give written notice of its completion to the railroad company 
upon whose line said tract is situated, by personal service upon the agent of 
said company at the station nearest to the proposed inclosure, describing in 
said notice the situation of said tract and the number of acres to be inclosed,, 
as near as may be, and the length of the fence required along the line of such 
railroad to complete the proposed inclosure; and it shall be the duty of the 
railroad company to construct and complete its portion of such fence within 
sixty days after the service of such notice. (Id. § 2.) 

*§ 485c. Liability of railway company. That if any railroad company 
shall neglect or refuse to comply with any of the requirements of this act, it 
shall be lawful for the owner of such tract to construct or repair the fence 
along the line of such railroad, and the railroad company shall be liable to. 
the owner thereof to an amount not exceeding one dollar and twenty-five 
cents per rod, to be recovered in a civil action; and such railroad company 
shall be liable for all damages accruing by reason of such neglect or refusal.. 
(Id. § 3.) 

ARTICLE X.—-OF WAGON ROADS. 


§ 486. Laid out—how. Where a corporation is formed for the 
construction and maintenance of a wagon road, the road must be laid 
out as follows: Three commissioners must act in conjunction-with the 
surveyor of the corporation, two to be appointed by the board of com- 
missioners of the county through which the road is to run, and one by 
the corporation, who must lay out the proposed road and report their 
proceedings, together with the map of the road, to the board of com- 
missioners of the county as provided in the succeeding section. 


Cal. 512. 
Articles of incorporation. See sec. 387. 


§ 487. Map filed—record of approval—effect. When the 
route is surveyed, a map thereof must be submitted to and filed with 
the board of commissioners of each county through or into which the 
road runs, giving its general course, and the principal points to or by 
which it runs, and its width, which must in no case exceed one hundred 
feet, and the board of county commissioners must either approve or re- 
ject the survey. If approved, it must be entered of record on the jour- 
nal of the board, and such approval authorizes the use of all public lands 
and highways over which the survey runs; but the board of county 
commissioners must require the corporation, at its own expense, and the’ 
corporation must so change and open the highways so taken and used 
as to make the same as good as they were before the appropriation 
thereof; and must so construct all crossings of public highways over 
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and by its road and its toll-gates as not to hinder or obstruct the use of 
the same. 
Cal. 513. | 


$ 488. Bridges and ferries—tolls. All wagon-road corporations 
may bridge or keep ferries on streams on the line of their road, and must 
do all things necessary to keep the same in repair. They may take such 
tolls only on their roads, ferries, or bridges as are fixed by the board of 
commissioners of the proper county through which the road passes, or 
in which the ferry or bridge is situate, subject, however, to the limitation . 
of rates for ferriage prescribed in the general law upon ferries; but in no 
case must the‘ tolls be more than sufficient to pay fifteen per cent. per 
annum on the cost of construction, after paying for repairs and other 
expenses for attending to the roads, bridges, and ferries. If tolls, other 
than as herein provided, are charged or demanded, the corporation for- 
feits its franchise, and must pay to the party so charged one hundred 
dollars as liquidated damages. 

Cal. 514. 


§ 489. Public highways used. When any highway or public 
road is taken and used by any wagon-road corporation as a part of its 
road, the corporation must not place a toll-gate on or take tolls for the 
use of such highway or public road by teamsters, travelers, drovers, or 
any one transporting property over the same. . 

Cal. 515. 

Telegraph and telephone company to have right of way. See Pol. Code Dak. 
c. 23, pt. 2, *§ 101. 

§ 490. Toll rates posted. The corporation must affix and keep 
up, at or over each gate, or in some conspicuous place, so as to be con- 
veniently read, a printed list of the rates of toll levied and demanded. 

Cal. 516. 


§ 491. Tolls required. Each toll gatherer may prevent from pass- 
ing through his gate persons leading or driving animals or vehicles sub- 
ject to toll, until they shall have paid, respectively, the tolls authorized 
to be collected. 

Cal. 517. 


$ 492. Toll gatherers duty—penalty. Every toll gatherer 
who, at any gate, unreasonably hinders or delays any traveler or pas- 
senger liable to the payment of toll, or demands or receives from any 
person more than he is authorized to collect, for each offense forfeits the 
sum of twenty-five dollars to the person aggrieved. 

Cal. 518. 


$ 493. Passing gate. Every person who, to avoid the payment of 
the legal toll, with his team vehicle or horse, turns out of a wagon, turn- 
pike or plank road, or passes any gate thereon on the ground adjacent 
thereto, and again enters upon such road, for each offense forfeits the sum 
of five dollars to the corporation injured. 

Cal. 519. 

Penalty for running toll-gate. Pol. Code Dak. c. 23, pt. 2, § 83. 
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§ 494. Injuring road. Every person who: 

1. Willfully breaks, cuts down, defaces, or injures any mile-stone or 
post, on any wagon, turnpike, or plank road; or, 

2. Willfully breaks or throws down any gate on such road; or, 

3. Digs up or injures any part of such road, or anything thereto þe- 
longing; or, 

4. Forcibly or fraudulently passes any gate thereon, without having 
paid the legal toll; 

For each offense forfeits to the corporation injured the sum of twenty- 
five dollars, in addition to the damages resulting from his wrongful act. 

Cal. 520. 


§ 495. Revenue applied. The entire revenue from the road, shall 
be appropriated: 

1. To repayment to the corporation of the costs of its construction, 
together with the incidental expenses incurred in collecting tolls and 
keeping the road in repair; and, 

2. To the payment of the dividend among its stockholders, as pro- 
vided in section four hundred and eighty-eight. When the repayment 
of the cost of construction is completed, the tolls must be so reduced as 
to raise no more than an amount sufficient to pay a dividend of twelve 
per cent. per annum, and incidental expenses, and to keep the road in 
good repair. 

Cal. 521. 


§ 496. Mortgage—conditions. The corporation may mortgage 
or hypothecate its road and other property for funds with which to con- ` 
struct or repair their road, but no mortgage or hypothecation is valid or 
binding unless at least twenty-five per cent. of the capital stock subscribed 
has been paid in and invested in the construction of the road and appur- 
tenances, and then only after an affirmative vote of two-thirds of the cap- 
ital stock subscribed. 

Cal. 522. 


$ 497. Natural person like corporation. When a wagon, turn- 
pike, or plank road is constructed, owned, or operated by any natural 
person, this article is applicable to such person in like manner as it is 
applicable to corporations. 

Cal. 523. 


*§ 497a. Interest of delinquent member of incorporated company 
may be sold. Whenever any member of an incorporated company, organ- 
ized under articles ten, twelve, and thirteen, of chapter three, title two, part 
three, of the Civil Code, duly organized under the laws of this territory, 
where the same is not a stock company, shall refuse, fail, or neglect to pay 
any assessment levied by the company of which he is a member, in accordance 
with law, after having been notified of such assessment as provided in said 
chapter, his share, interest, or membership in such company may be sold in” 
the same manner and like proceedings had as in the sale of the stock of in- 
corporated companies, under said chapter, and the title to such share, interest, 
or membership, when so sold, shall rest absolutely in the purchaser thereof. 
(Sess. Laws 1879, c. 10, § 1.) 
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*§ 497b. Purchaser of interest in incorporated company becomes 
a member thereof—interest may be sold, when. Any member of an 
incorporated company, not being a stock company, may, by deed, transfer his 
interest, share, or membership therein, whereupon the purchaser thereof shall 
become a member of such company; and if any assessment or amount of 
money shall at the time be due and: unpaid thereon, such share, interest, or 
membership may be sold as in other cases, if such assessment or amount re- 
mains unpaid, after said purchaser has due notice of such delinquency. 
(Sess. Laws 1879, c. 10, § 2.) 


*§ 497c. Time extended for completion of works. Every incorpo- 
rated company transacting business within this territory shall be allowed 
twice the length of time now allowed under said chapter three for the com- 
pletion of its works, without working any forfeiture whatever until the ex- 
piration of such extended time, and then only upon failure to complete such 
works. (Jd. § 3.) 


*§ 497d. Certain associations to be held strictly to the law. Any 
person or persons, or association of persons, now engaged in or that may here- 
after engage in the construction of any street railway, toll-road, ditch for 
conveying water, orany other works or improvements specified in said chapter 
three, shall be required to comply strictly with all the provisions of said 
chapter in the same manner as therein provided for incorporated companies, 
so far as the same can be done; and upon failure of any such person or per- 
sons, or association of persons, to comply as aforesaid, the same shall work a 
forfeiture of any and all rights he or they may have acquired, in accordance 
withlaw. (Id. § 4.) 


*8 497e. County commissioners shall not fix rates. No board of 
county commissioners shall hereafter have power to fix the rates or tolls at 
which water is to be furnished by the owners at any ditch or flume con- 
structed for the purpose of conveying water. (Id. § 5.) 


*S 4977. Allacts or parts of acts inconsistent with this act are hereby re- 
pealed. (Id. § 6.) > : i 


ARTICLE XI.——INSURANCE CORPORATIONS. 


Article eleven, embracing secs. four hundred and ninety-eight to five hun- 
dred and ten, inclusive, seems to be repealed by chapter sixty-nine of the 
Session Laws of eighteen hundred and eighty-three, inserted as *§§ 510a 
et seq. ` On the question of repeal by implication. See Town of Red Rock v. 
Henry, 1 Sup. Ct. Rep. 438; Campbell v. Case, 1 Dak. 17; People v. Spousler, 
Id. 289; U. S. v. Fisher, 3 Sup. Ct. Rep. 155, 156, and cases cited. 

§ 498. Statement required. Every insurance corporation in- 
corporated under the laws of this territory, shall file with the secretary 
of the territory, within forty days after its incorporation, a full and spe- 
cific statement of the amount of cash paid in upon its stock; the amount 
of stock not paid for in cash; the amount secured by mortgages or pledges 
of real property; the names and residences of the stockholders in said cor- 
poration, with the amount of stock owned or held, set opposite the name 
of each, and, if not all paid up in cash, the amount unsecured and the 
amount secured, specifying whether by real or personal security; also, 
set opposite the name of each the names of all the officers and agents of 
the corporation, wherever residing; the amount; the amount of policies 
issued by, and outstanding against, the corporation at the date of said 
report; the amount of premiums received by said corporation during its 
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existence; the amount of cash on hand; the amount of bills payable and 
receivable at the date of said statement; the amount of real property 
owned by said corporation, where held and owned, and in what manner 


such real property became vested in said corporation,—which report and . 


statement shall be verified by the oath of the president and secretary of 
the corporation. 

See *§§ 510a et seq. 

§ 499. Semi-annual reports—contents. Every insurance cor- 
poration created under the laws of this territory shall file a semi-annual 
statement of the affairs of said corporation with the auditor of the terri- 
tory, on the first day of January and July in each year, or within ten 
days thereafter, which statement shall be verified by the oath of the sec- 
retary or other officer of such corporation. Such statement shall con- 
tain: 

The name and locality of the corporation. 

The amount of capital stock of said corporation. 
The amount of its capital stock paid up. 

The assets of the corporation, including: 


He C9 bo Rt 


1. The amount of cash on hand. 

2. The amount of cash in hands of agents. 

3. The real estate unincumbered. 

4. The bonds and notes of the corporation, and how they 
are secured, with the rates of interest thereon, and 
whether given in payment of stock subscription or for 
bona fide loans. 

5. Debts of the corporation secured by mortgages. 

6. Debts otherwise secured. 

7. Debts for premiums. 


8. All other securities. 
5. The amount of liabilities due or not due to banks or other cred- 
itors of the corporation. 
6. Losses adjusted and due. 
7. Losses adjusted and not due. 
8. Losses unadjusted. 
9. Losses in suspense. 
10. All other claims against the corporation. 
11. The greatest amount insured by any one risk. 


” pn 


And the auditor shall cause a brief abstract of such statement to be 


published in at least one newspaper at the capital of the territory, and 
such corporation shall pay for said publication. 
See *§§ 510a et seg. 


$ 500. Penalty for refusal. A failure to comply with the pro- 
visions of the two preceding sections shall subject the president and sec- 
tary of any corporation, each individually, to the penalty of one hundred 
dollars, to be recovered in an action at law, in the name of ahy citizen 
of the territory, one-half of the same to the use of the territory and the 
other moiety to the use of the informer. 

See *§§ 510a et seg. 
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$ 501. Ownership of realty limited. It is declared unlawful 
for any insurance corporation, whether incorporated under the laws of 
this territory or of any other state or territory, to purchase or hold any 
real property, save what shall be necessary for the transaction of its legit- 
imate business of insurance; and deeds and conveyances to said corpora- 
tion for any other purpose are hereby declared to be void: provided, how- 
ever, that it shall be lawful for any insurance corporation to take mort- 
gages or other securities on real property for money loaned, and to fore- 
close and purchase the same at the sale thereof, to receive the certificates 
of sale and deeds therefor as is by law provided in the case of individ- 
ual mortgages, their assigns or legal representatives; and such mortgages, 
securities, certificates, and deeds which heretofore have or hereafter 
may be executed, are hereby declared to be good and valid. (As 
amended, Sess. Laws 1881, c. 26, § 1.) 

See *§§ 510a et seq. 


§ 502. Agent’s certificate—contents. It shall not be lawful 
for any agent or agents of any insurance corporation incorporated by 
any other state or territory, directly or indirectly, to take risks or transact 
any business of insurance in this territory, without first procuring a certifi- 
cate from the auditor of the territory; and, before obtaining such certifi- 
cate, such agent or agents shall furnish the auditor with a statement, under 
the oath of the president or secretary of the corporation for which he or 
they jae act, which statement shall show: 
The name and locality of the corporation. 
The amount of its capital stock. 
The amount of its capital stock paid up. 
The assets of the corporation, including: : 
1. The amount of cash on hand, and in the hands of agents. 
or other persons. 
The real property -unincumbered. 
The bonds and notes owned by the corporation, and how 
they are secured, with the rate of interest thereon. 

The debts of the corporation secured by mortgage. 
Debts otherwise secured. 
Debts for premiums. 
All other securities. , 

5. The amount of liabilities due or not due to banks or other cred- 
itors of the corporation. 

Losses adjusted and due. a 

T. Losses adjusted and not due. 

8. Losses unadjusted. 

9. Losses in suspense, waiting for further proof. 

10. All other claims against the corporation. 

11. The greatest amount insured by any one risk. 

12. The greatest amount allowed by the rules of the corporation to 
be insured in any one city, town, or village. 

18. The greatest amount allowed to be insured in any one block. 

14. The act of incorporation of such corporation. 
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Which statement shall be filed in the office of said auditor, together 
with a written instrument under the seal of the corporation, signed by 
the president and secretary, authorizing such agent to acknowledge serv- 
ice, consenting that service of process upon such agent shall be taken 
and held to be as valid as if served upon the corporation, according to 

í ` the laws of the territory, or any state or territory, and waiving all claims 
of errors by reason of such service; and no insurance corporation, or 
agents of any insurance corporation, incorporated by any other state or 
territory, shall transact any business of insurance in this territory, un- 
less such corporation is possessed of at least one hundred thousand dol- 
lars of actual capital, invested in stocks of at least par value, or in bonds 

j or mortgages on real property worth double the amount for which the 

‘ same is mortgaged; and upon filing the aforesaid statement and instru- 

; ment with the auditor of the territory, and furnishing him with satis- 

r factory evidence of such instrument, as aforesaid, it shall þe the duty of 

"i said auditor to issue a certificate thereof, with authority to transact bus- 

iness of insurance, to the agent or agents applying for the same; and the 

‘auditor may demand and receive two dollars for every such certificate, 

to be paid by the corporation. 
See *§§ 510a et seq. 


$ 503. Foreign insurance—same. Itshall be unlawful for any 

corporation or association, partnership, firm, or individual, or any mem- 

ber or agent thereof, or for any agent of any corporation incorporated by 

any foreign government other than a state of this Union, to transact any 

business of insurance in this territory without procuring a certificate of 

authority from the auditor of this territory; such corporation, associa- 

tion, partnership, firm, or individual, or any agent thereof, having first 

filed, under oath, in the office of said auditor, a statement setting forth 

the charter or articles of incorporation of any and every such corporation, 

and the by-laws, copartnership agreement, and articles of association of 

any and every such incorporated company, association, partnership, or 

firm; and the nameand residence of such individual, and the names and 

residences of the members of every such partnership or firm; and the 

matters required to be specified by the provisions of this article, and the 

written authority therein mentioned; and furnish evidence, to the satis- 

faction of the auditor of the territory, that said company has invested in 

stocks of some one or more of the states of this Union, or of the United 

States, the amount of one hundred thousand dollars, and that such stocks 

i are held by citizens of the United States, or in bonds or mortgages of 

real property situated within the United States fully securing the amount 

i for which the same is mortaged, or bonds of cities of the United States, 
ti the aggregate market value of the investment of the company in which | 

shall not be less than one hundred thousand dollars; and such corpora- 

tion or unincorporated company, association, partnership, firm, or indi- 

vidual, or any agent thereof, filing said statement and furnishing evi- 

| dence of investment, as aforesaid, shall be entitled to a certificate of au- 

thority for such body or individual, in like manner as is provided in 

this article. 
Ë See *§§ 510a et seg. 
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§ 504. Same—annually. The statement and evidences of invest- 
ment required by this article shall be received annually, in the month 
of January of each year. The auditor of the territory, upon being sat- 
isfied that the capital, securities, and investments remain secure, shall 
furnish a renewal of certificates as aforesaid; and the company or agent 
obtaining such certificate shall file the same, together with the statement 
upon which it was obtained or renewed, in the office of the auditor of 
the territory. š 

See *§§ 510a et seg. 


§ 505.. Agency defined. iay person or firm in this territory 
who shall receive or receipt for any money, on account of or for any 
contract of insurance made by him or them, or for any such insurance 
corporation, company, or individual aforesaid, or who shall receive or 
receipt for money from other persons, to be transmitted to any such 
corporation, company, or individual aforesaid, for a policy of insur- 
ance, or any renewal thereof, although such policy of insurance may 
not be signed by him or them as agent or agents of such corporation or 
company, or who shall in anywise, directly or indirectly, make or cause 
to be made any contract of insurance, for or on account of such corpo- 
ration or company aforesaid, shall be deemed, to all intents and purposes, 
an agent or agents of such corporation, company, or individual, and shall 
be subject and liable to all the provisions of this article. 

See *88 510a et seg. y ' 


§ 506. Copies evidence. Copies of all papers required by this 
article to be deposited in the office of the auditor, certified under the 
hand of such auditor to be true and correct copies of such papers,. shall 
be received as evidence in all courts and places in the same manner, and 
have the same force and effect, as the original would have if produced. 
` See *§§ 510a et seq. 


EIIE 


$ 507. Violation—penalty. Any person violating the provisions 
of this article shall, upon conviction thereof in the district court, be fined 
in any sum not exceeding one thousand dollars, or imprisoned in the 
county jail not more than thirty days, or both, at the discretion of the 
court. Violations of the provisions of this article may be prosecuted 
either by information filed by the district attorney or by indictment of 
the grand jury. j 

See *§§ 510a et seg. 


§ 508. Single statement only. Any insurance corporation com- 
plying with the provisions of this article, and securing the certificate of 
the auditor for any of its agents, shall not be required to furnish the 
single statement, and evidences required hereby, for more than one of 
such agents, which, being filed with the auditor, shall be deemed a suffi- 
cient-compliance for its free wanschon of business in this territory. 

*§§ 510a et seq. 


§ 509. Mutual insurance. Every mutual insurance corporation 
incorporated by any state or territory, other than Dakota, upon filing in 
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the office of the auditor its articles of incorporation, together with a writ- 
ten instrument, under seal of said corporation, signed by the president 
and secretary thereof, under oath, certifying that said corporation is pos- 
sessed of a capital of at least one hundred thousand dollars, secured by 
lien on real property, worth, at cash valuation, at least five times the 
amount of said capital, and not incumbered to more than one-fourth of 
said cash valuation, shall be entitled to a certificate from said auditor, 

with authority to transact business of insurance in this territory, and said 
i") corporation shall be exempt from the provisions of this article, with the 
exception of the publication of the statement and certificate of the auditor, 


See *§§ 510a et seq. 


§ 510. Filing and publication of certificate. It shall be the 
duty of any agent in either of the foregoing sections mentioned, before 
taking any risks or transacting any business of insurance. in this territory, 
to file in the office of the register of deeds of the county in which he may 
desire to establish an agency for any such corporation, a copy of the 
statement required to be filed with the auditor of the territory as afore- 
said, together with a certificate of such auditor, which shall be carefully 
preserved for public inspection by said register, and said statement and 
certificate shall be published for one week in one daily, or for four weeks 
in one weekly, newspaper, printed and published in the county in which 
such agent has his office of business as such agent; and if no newspaper 
is published in such county, then such publication shall be made in one 
weekly newspaper of this territory of most general circulation in such 
county. 


See *$§ 510a et seq. 
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*§ 510e. Who may incorporate—purposes. That any number of per- 
sons, not less than seven, may associate and form an incorporated company 
for the following purposes, to-wit: To make insurance on dwelling-houses, 
stores, and all kinds of buildings, and upon household furniture, and other 
property, against loss or damage by fire or lightning or wind, and the risks 
of inland navigation and transportation. Any and all insurance companies 
hereafter incorporated under the provisions of this act, which shall, in the decla- 
ration and charter provided to be filed, have expressed an intention to make in- 
surance, or which shall have power to make insurance, against loss or damage 
by the risks of inland navigation or transportation, shall have power to make 
insurance upon vessels, boats, cargoes, goods, merchandise, freights, and 
other property, against loss and damage by all or any of the risks of lake, 
river, canal, and inland navigation and | transportation. (Sess. Laws 1883, c. 
69, § 1.) 


l *§ 510b. May reinsure. Any companies organized under this act shall 
ea have power to effect reinsurance of any risks taken by them respectively. 
(Id. § 2.) : 


*§ 510c. Declaration—copy of charter. Such persons shall file in the | 
office of the territorial auditor a declaration, signed by all the corporators, ex- 
pressing their intention to form a company for the purpose of transacting the 
business of insurance. as expressed in the first section of this act, which dec- 
laration shall also comprise a‘copy of the charter proposed to be adopted by 
them, and shall publish a notice of such their intention once in each week, 


CORPORATIONS. 847 


at least four weeks, in a public newspaper in the county in which such in- 
surance company is proposed to be located. (Sess. Laws 1883, c. 69, § 3.) 


*8 510d. Form of charter. The charter comprised in such declaration 
shall set forth the name of the company, the place where the principal office 
for the transaction of its business shall be located, the mode and manner in 
which the corporate powers granted by this act are to be exercised, the mode 
and manner of electing directors—a majority of whom shall be citizens of this 
territory—and of filling vacancies, (but each director of a company shall be the 
owner in his own right of, at least five hundred dollars worth of the stock of 
such company, ) the period for the commencement and termination of its fiscal 
year, and the amount of capital to be employed in the transaction of its busi- 
ness. And the territorial auditor shall have the right to reject any nameor 
title of any company applied for when he shall deem the name too similar to 
any one rene appropriated, or likely to mislead the public in any respect. 
(Id. § 4. ; 

*§ 510e. Restrictions. No company formed under this act shall, directly 
or indirectly, deal or trade in buying or selling any goods, wares, merchan- 
dise, or other commodities whatever, excepting such articles as may have been 
insured by such company and are claimed to be damaged by fire, lightning, 
wind, or water. (Id. § 5.) 


*8 510 Capital of companies. No company shall be incorporated un- 
der this act with a smaller capital than fifty thousand dollars, actually paidin 
cash, and shall at all times be provided with cash on hand equal, at least, to 
ten per centum of its capital. (Jd. § 6.) 


*§ 51071. Risks of fire insurance companies. No fire insurance com- 
pany organized under this act, or transacting business in this territory, shall 
expose itself to any loss on any one fire or inland navigation risk or hazard 
to any amount exceeding ten per cent. of its paid up capital. (Jd. § 6.) 


*§ 510g. Opening books for subscription forstock. It shall and may‘ 


be lawful for the individuals associated for the purpose-of organizing any 
company under this act, after having published the notice and filed the decla- 
ration and charter as required by the third section of this act, and also on fil- 
ing in the office of the territorial auditor proof of such publication by the affi- 
davit of the publisher of such newspaper, his foreman or clerk, to open 
books for subscription to the capital stock of the company so intended to be 
organized, and to keep the same open until the full amount specified in the 
charter is subscribed. (Id. § 7.) 


*§ 510%. Investment of capital. It shall be lawful for any insurance 
company organized under this act, or any such company incorporated under 
any law of this territory, toinvest its capital and the fund accumulated in the 
course of its business, or any part thereof, in bonds and mortgages on im- 
proved, unincumbered real estate within the territory of Dakota, worth fifty 
per cent. more than the sum loaned thereon, (exclusive of buildings, unless 
such buildings are insured and the policy transferred to said company,) and 
also in the bonds of the territory, or stocks or treasury notes of the United 
States, and also the bank stock of national banks, and also in the stocks and 
bonds of any county or incorporated city in the territory, authorized to be 
issued by the legislature, and to lend the same or any part thereof on the 
security of such stocks or bonds or treasury notes, or upon bonds or mort- 
gages as aforesaid, and to change and reinvest the same as occasion may 
from time to time require; but any surplus money over and above the eapital 
stock of such fire and inland navigation insurance companies, incorporated 
under any law of this territory, may be invested in or loaned upon the pledge 
of the public stocks or bonds of the United States, or any of the states, or the 
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stocks, bonds, or other evidences of indebtedness of any solvent, dividend pay- 
ing institution incorporated under the laws of this territory, or by the United 
States, except their own stock: provided, always, that the current market 
value of such stocks, bonds, and other evidences of indebtedness shall be at all 
times, during the continuance of such loans, at least ten per cent. more than 
the amount loaned thereon. (Sess. Laws 1883, c. 69, § 8.) 


*§ 510%. What real estate company may hold—sale. No company 
organized by or under this act shall purchase, hold, or convey real estate, ex- 
cept for the purpose and in the manner herein set forth, to-wit: 

1. Such as shall be requisite for its convenient accommodation in the 
transaction of its business; or, 

2. Such as shall have been mortgaged to it in good faith by way of secur- 
ity for loans previously contracted, or for money due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts previously 
contracted in their legitimate business, or for money due; or, 

4. Such as have been purchased at sales upon judgments, decrees, or mort- 
gages obtained or made for such debts. And it shall not be lawful for any 
such company to purchase, hold, or convey,real estate in any other case, or 
for any other purpose. (Jd. § 9.) 


*§ 5107. Charter, etc., examined by district attorney—capital, by 
territorial auditor—certificate filed—commence business—evidence. 
The charter and proof of publication herein required to be filed by every such 
company shall be examined by the district attorney of the judicial district in 
which the principal office of the company is located, and if found conformable 
to this act, and not inconsistent with the constitution or laws of this terri- 
tory, shall be certified by him to the territorial auditor, who shall thereupon 
cause an examination to be made, either by himself or three disinterested per- 
sons especially appointed by him for that purpose, who shall certify, under 
oath, that the capital herein required of the company named in the charter, 
according to the nature of the business proposed to be transacted by such 
company, has been paid in, and is possessed by it in money, or in such stocks 
and bonds and mortgages as are required by the eighth section of this act. 
Such certificate shall be filed in the office of the said auditor, who shall there- 
upon deliver to such company a certified copy of the charter and of said cer- 
tificates, which, on being filed in the office of the clerk of the county where 
the company is to be located, shall be their authority to commence business 
and issue policies; and such certified copy of the charter and of said certifi- 
cates may be used in evidence for or against said company, with the same 
effect with the originals, and shall be conclusive evidence of the fact of the 
organization of such company. (Jd. § 10.) 


*§ 510%. By-laws—seal. The corporators or directors, as the case may 
be, of any company organized under this act, shall have power to make such 
by-laws, not inconsistent with the constitution or laws of this territory, as 
may be deemed necessary for the government of its officers, and the conduct 
of its affairs, and the same, when necessary, to alter and amend. And they 
and their successors may have a common seal, and change and alter the same 
at their pleasure. (Id. § 11.) 


*§ 5107. Dividend—* year” defined. It shall not be lawful for tlie di- 
rectors or managers of any such insurance company to make any dividend 
except from the surplus profits arising from their business; and in estimating 
such profits, there shall be reserved therefrom a sum equal to the whole 
amount of unearned premiums on unexpired risks and policies; and, also, 
there shall be reserved all sums due the corporation on bonds and mortgages, 
stocks and book accounts, of which no part of the principal or interest 
thereon has been paid during the last year, and for which foreclosure or suit 
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has been commenced for collection, or which, after judgment obtained thereon, 
shall remain more than two years unsatisfied, and on which interest shall not 
have been paid; and, also, there shall be reserved all interest due or accrued, 
and remaining unpaid: provided, always, that any company may declare div- 
idends not exceeding ten per cent. on its capital stock in any one year that 
shall have accumulated, and be in possession of a fund, in addition to the 
amount of its capital stock and of such dividend and all actual outstanding 
liabilities, equal to one half of the amount of all premiums on risks not ter- 
minated at the time of making such dividend. Any dividend made contrary 
to these provisions shall subject the company making the same to a forfeit- 
ure of its charter, and each stockholder feceiving it, to a liability to the cred- 
jtors of such company to the extent of the dividend received. The word 
“year” whenever used in this section, shall be construed to mean the cal- 
endar year. (Sess. Laws 1883, c. 69, § 12.) 


*§ 510m. Companies may extend charter. Any existing insurance 
company heretofore incorporated under the laws of this territory, and any 
company organized under this act, having a capital at least fifty thousand 
dollars, may, without increasing its capital, at any time within two years 
previous to the termination of its charter, after giving notice at least once a 
week for four weeks successively, in a newspaper published in the county 
where such company is located, of such intention, with a declaration under 
its corporate seal, signed by the president and two thirds of the directors, of 
their desire for such extension, extend the term of its original charter to the 
time specified in the thirty-sixth section of this act, by altering or amending 
the same so as to accord with the provisions of this act, and filing a copy of 
such amended charter with the declaration aforesaid, in the office of the terri- 
torial auditor, whereupon the same proceedings shall be had as are required 
in the tenth section of this act. (Id. § 13.) 


*§ 510n. Increase of capital stock. Any existing fire insurance com- 
pany, and any company formed under this law, may at any time increase the 


amount of its capital stock, after notice given once a week for four weeks, in... 


any newspaper published in the county where such company is located, of 
such intention, with the written consent of three-fourths, in amount, of its 
stockholders, unless otherwise provided in its charter, by altering or amend- 
ing its charter in this respect, and filing a copy of their charter so amended, 
together with a declaration under its corporate seal, signed by its president 
and directors, of their desire so to do, with such consent of three-fourths, in 
amount, of its stockholders to such increase, in the office of the territorial 
auditor, and upon the same proceedings had as are required by the tenth sec- 
tion this act. (Id. § 14.) 


*§ 5100. Companies heretofore formed subject to this act. Allinsur- 
ance companies heretofore organized in the territory of Dakota, and now doing 
business in this territory, are hereby brought under all the provisions of this 
act, except that their capitals may continue, of the amounts and character 
named in and authorized by their respective charters, during the existing 
term of such charters, and the investments of the capital and assets of such 
companies may remain the same as prescribed by their charters, anything in 
this act to the contrary notwithstanding, and such companies shall also be 
entitled to all the privileges and powers granted by said charters: provided, 
that this section shall not be construed as in any manner to interfere with 
any insurance company heretofore organized and doing business in this ter- 
ritory. (Id. § 15.) 

*§ 510p. “Annual statements. Every insurance company doing busi- 
ness in this territory must transmit to the territorial auditor a statement of 
its condition and business for the year ending on the preceding thirty-first 

vV.2—54 
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day of December, which shall be rendered on the first day of January in each 
year, or within one month thereafter, except that foreign insurance compa- 
nies shall transmit their statement of business, other than that done in the 
United States, prior to the following first day of May. Such statement must 
be published at least three times in some newspaper of general circulation 
printed and published in each judicial district of this-territory in which such 
insurance company shall have an agency, and a duplicate thereof, upon which 
shall be indorsed the names of the attorneys on whom process of law can be 
served as required in section twenty-three of this act, shall be filed in the 
office of the register of deeds of the county wherein an agency may be estab- 
lished. Statements for publication shall be made out on blanks furnished by 
the territorial auditor, and the territorial auditor’s certificate of authority for 
the company to do business in this territory shall be published in connection 
with the said statement of each company doing business in this territory. 
Proof of publication, to-wit, the printer’s affidavit of the fact, shall be filed 
with the territorial auditor in all cases. (Sess. Laws 1883, e. 69, § 16.) 


*§ 510g. Form ofannual statement. The annual statement required by 
the last section must be in form, and state particulars, as follows: 

First. The name of the company and where located. s 

Second. The name and residence of attorney for this territory. 

Third. The amount of capital stock actually paid in cash. 

Fourth. The property or assets of the company, specifying: 

1. The value, as nearly as may be, of the real estate owned by the com- 
pany. 

2. The amount of cash on hand in office. 

3. The amount of cash on deposit in bank. 

_4 The amount of cash in the hands of agents, and in course of transmis- 
sion. 

5. The amount of loans secured by mortgages and bonds being the first 
lien on real estate worth double the amount of the sum loaned thereon. 

6. The amount of stock and bonds owned by the company, specifying the 
amount, number of shares,.and par and market value of each kind of stock 
on the day of making statement. 

7. The amount of stocks held by them as collateral security for loans, 
with the amount loaned on each kind of stock and par market value on the 
day of making statement. 

8. The amount of all other sums due the company. 

coe The liability of such company, specifying: 

The amount of losses and yet unpaid. 

The amount of claims for losses resisted by the company. 

The whole amount of unearned premiums on outstanding risks. 

The amount of dividends declared and due and remaining unpaid. 
The amount of dividends, if any, declared but not yet due. 

The amount of money borrowed and remaining unpaid, and security, 
if any, given for the payment thereof. 

¢. The amount of all other existing claims. 

Sixth. The income of the company during the preceding year, specifying: 

1. The whole amount of cash premiums received, stating separately 
amount of premiums received on policies written in the territory of Dakota. 

2. The whole amount of interest money received, stating separately the 
amount of interest received on Joans in the territory of Dakota. 

3. The whole amount of income received from all sources. - 

Seventh. Expenditures during the preceding year, specifying: i 

1. The whole amount of losses paid during the preceding year, stating how 
much of the same accrued prior, and how much subsequent to, the date ‘of the 
preceding statement. Also stating separately the amount of losses paid upon 
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risks taken in this territory and how much accrued prior, and how much sub- 
sequent, to the preceding statement. . 

2. The amount of dividends paid during the preceding year. 

3. The whole amount of commissions and fees paid to officers and agents 
during the preceding year. 

4. The amount of taxes paid during the preceding year, stating separately 
amount paid in this territory. 

5. The amount of fees paid the auditor of this territory, (not including 
taxes. i - 5 

6. brne whole amount paid for salaries of officers and agents during the 
preceding year. ' 

7, The whole amount of all other expenditures. 

Highth. Specifying: : 

1. The gross amount of risks taken during the preceding year, stating the 
amount in this territory separately. 
2. The whole amount of risks outstanding. . i 
3. The whole amount of losses incurred during the year, including those 
claimed and not yet due, stating separately those incurred in this territory. 

4. The number of agents in this territory. (Sess. Laws 1883, c. 69, § 17.) 


*S 5107. Auditor may require additional statements. The territo- 
rial auditor may require, at any time, statements from any'company doing 
business in this territory, or any of its officers or agents, on such points as he 
may deem necessary and proper to elicit a full exhibit of its business and 
standing. (Id. § 18.) > 


*$ 510s. Statements to be verified and published. The statements 
required under this act must be verified by the signature and oath of the pres- 
ident or vice president, with those of the secretary or actuary, or by the 
manager or general agent. of a foreign company having jurisdiction in this 
territory. And it shall be the duty of the territorial auditor to cause the in- 
formation contained in the statements required by this act to be arranged in 
a tabular form and printed annually and transmitted to the territorial legis- 
lature, with his biennial report; also for distribution to the companies doing 
business in this territory. (Jd. § 19.) ` 


*§ 5104. When company prohibited from business. No company 
having neglected to file the statement required from it, within the time and 
manner prescribed, shall do any new business, after a notification by the au- 
ditor, while such neglect continues. (Jd. § 20.) : 


*§ 510u. Forfeit. Any company willfully neglecting to make and trans- 
mit any statement required shall forfeit one hundred dollars for each week’s 
delay. (Id. § 21.) 


*$ 510v. Auditor may prevent publication. The territorial auditor 
has authority to prevent the publication of any part or all of the statement 
g22) company made under this act until his annual report is made. (Id. 

*§ 510w. Foreign companies—agent—service of process. It shall 
not be lawful for any insurance company, association, or partnership incor- 
porated by or organized under the laws of any other state of the United 
States, territory, or any foreign government, for any of the purposes specified 
in this aet, directly or indirectly, to take risks or transact any business of 
insurance in this territory until such company, in addition to the other re- 
quirements of law, shall deposit with the territorial treasurer a sum of not 
less than twenty-five thousand dollars in cash or treasury notes, or bonds of 
the United States, or bonds of the territory of Dakota, which deposit shall be 


held for the benefit and security of the policy-holders residing in this terri- 
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tory, with the condition that said deposit shall not be surrendered until all 
claims in this territory shall be satisfied; and any such company desiring to. 
transact any such business as aforesaid, by any agent or agents in this terri- 
tory, shall first appoint an attorney in each judicial district in this territory, 
on whom process of law can be served, and file in the office of the territorial 
auditor a written instrument, duly signed and sealed, certifying such appoint- 
ments, which shall continue until other attorneys be substituted; and any pro- 
cess issued by any court of record in this territory, and served upon such at- 
torneys by the proper officer of the judicial district in which such attorney 
may reside or may be found, shall be deemed a sufficient service of process 
upon such company. (Sess. Laws 1883, c. 69, § 23.) 


*§ 510%. Service after the company stops business. In casé an in- 
sprance ¢ompany, not incorporated in this territory, shall cease to transact 
‘business in this territory according to the laws thereof, the attorney last des- 
ignated, or acting as such for such corporation, shall be deemed to continue 
attorney for such corporation for the purpose of serving process for commenc- 
‘ing action upon ay policy or liability issued or contracted while such cor- 
poration transacted business in this territory, and service of such process for 
the causes aforesaid, upon any such attorney, shall be deemed a valid personal 
service upon such corporation, (Id. § 24.) 


*§ 510y. Copy of charter, etc., filed with auditor. And every such 
company, association, or partnership, shall also file a certified copy of their 
charter or deed of settlement, together with a statement, under the oath of 
the president or vice president, or other chief officer, and secretary of the 
company for which he or they may act, stating the name of the company and 
place where located, the amount of its capital, with a detailed statement of 
its assets, showing the amount of cash on hand, in bank, or in the hands of 
agents. 

The amount of real estate, and how much the same is incumbered by mort- 
gage. , 

The number shares of stock of every kind owned by the company. 

The par and market value of the sape. 

Amount loaned on bond and mortgage. ; .. 

The amount loaned on other security, stating the kind and the amount loaned 
on each, and the estimated value of the whole amount of such securities, and 
other assets or property of the company. 

Also stating the indebtedness of the company. i 

The amount of losses adjusted and unpaid. 

The amount incurred and in process of adjustment. 

The amount resisted by the company as illegal and fraudulent. 

And all other claims existing against the company. 

Also a report of the last annual report, if any, made under any law of the 
state or country, by which such company was incorporated 

And no agent shall be allowed to transact business for such company whose 
capital is impaired to the extent of twenty per cent. thereof while such de- 
ficiency shall continue. (Id. § 25.) 


*§ 510z. Compliance with this act necessary. Nor shallit be lawful 
for any agent or agents to act for any company or companies referred to in 
this act, directly or indirectly, in taking risks or transacting the business of 
fire or inland navigation insurance in this territory without precuring from 
the territorial auditor a certificate of authority, stating that such company 
has complied with all the requisitions of this act which apply to such com- 
panies. (Id. § 26.) 

*§ 51021. Renewal of certificate yearly. The statement and evidences 
of investment required by this act shall be renewed from year to year in such 
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manner and form as may be required by said auditor; and the said auditor, 
on being satisfied that the capital, securities, and investments remain secure 
as herein before provided, shall furnish a renewal of the certificate as aforesaid. 
(Sess. Laws 1883, c. 69, § 26.) 


*§ 510aa. Penalty. Any violation of any of the provisions of this act 
shall subject the party violating-the same toa penalty of five hundred dollars 
for each violation, and of the additional sum of one hundred dollars for each 
month during which any such agent shall neglect to’file such affidavits and 
statements as herein required. (Jd. § 27.) 


*§ 510bb. Act applies to all foreign companies, etc. The provisions 
of this act shall apply to all foreign companies, partnership associations. and 
individuals, whetlier incorporated or not. All insurance companies, asso- 
ciations, or partnerships incorporated by or organized under the laws of any 
other state or territory of the United States, or any foreign government, 
transacting the business of fire or marine insurance, or any other kind of in- 
surance, in this territory, shall make annual statements of their condition 
and affairs to the auditor’s office, in the same manner and in the same form 

as similar companies organized under the laws of this territory. (Id. § 28.) 


*§ 510ce. When auditor may revoke certificate. If the auditor has or 
shall have at any time satisfactory evidence that any annual statement or 
other report required or authorized by*this act, made or to be made by any 
officer or officers, agent or agents, of any corporation, association, or partner- 
ship, incorporated by or organized under the laws of any state or territory of 
the United States or any foreign government, is false, it shall be the duty of 
said auditor to immediately revoke the certificate of authority granted on 
behalf of such corporation, association, or partnership, and mail a copy of 
such revocation to each agent thereof in this territory. And the agent or 
agents of such corporation, association, or partnership, after such notice, 
shall discontinue the issuing of any new policy and the renewal of any policy 
previously issued, and such revocation shall not be set aside nor any new cer- 
tificate of authority given until satisfactory evidence shall have been fur- 
nished to said auditor that such corporation, association, or partnership is, 
in substance and in fact, in the condition set forth in such false statement 
or report, and that all the requirements of said act have been fully complied 
with. (Id. § 29.) 


*§ 510dd. Examination by auditor or his appointee. Itshall be the 
duty of the territorial auditor, whenever he shall deem it expedient so to do, 
in person or by one or more persons appointed by him for that purpose, not 
officers or agents of, or in any manner interested in, any insurance company 
doing business in this territory, except as policy-holders, to examine into the 
affairs of any insurance company incorporated in this territory, or doing bus- 
iness by its agents in this territory; and it shall be the duty of the officers or 
agents of any such company, doing business in this territory, to cause their 
books to be opened for the inspection of the auditor or. the person or persons 
so appointed, and otherwise to facilitate such examinations so far as it may 
be in their power to do, and to pay all reasonable expenses incurred therein. 
And for that purpose the said auditor, or person or persons so appointed by him, 
shall have the power to examine, under oath, the officers and agents of any 
company relative to the business of said company. And whenever the said 
auditor shall deem it for the best interests of the public so to do he shall pub- 
liso the result of said investigation in one or more papers in this territory. 
(Id. § 30.) 

*§ 510ee. When deficiency appears—proceedings. And whenever it 
shall appear to the said auditor from such examination that the assets of any 
company incorporated in this territory are insufficient to justify the continu- 
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ance in business of any such company he may direct the officers thereof to 
require the stockholders to pay in the amount of such deficiency, within such 
period as he may designate in such requisitions, or he shall communicate the 
fact to the district attorney, or whose duty it shall become to apply to the 
district court of the county in which the principal office of said company shall 
be located, for an order requiring them to show cause why the business of 
such company should not be closed, and the court shall thereupon proceed to 
hear the allegations and proofs of the respective parties; and in case it shall 
appear to the satisfaction of said court that the assets and funds of said com- 
pany are not sufficient as aforesaid, or that the interests of the public so re- 
quire, the said court shall decree a dissolution of said company, and a distri- 
bution of its effects. The said district court shall have the power to refer 
the application of the district attorney to a master in chancery, to inquire 
into and report upon the facts stated therein. Any company receiving the 
aforesaid requisition from the said auditor shall forthwith call upon its stock- 
holders for such amounts as will make its capital equal to the amount fixed 
by the charter of said company; and in case any stockholder of such com- 
pany shall refuse or neglect to pay the amount so called for, after notice per- 
sonally given, or by advertisement, in such time and manner as the said au- 
ditor shall approve, it shall be lawful for the said company to require the re- 
turn of said original certificate of stock held by such stockholder; and, in lieu 
thereof, to issue new certificates for such number of shares as the said stock- 
holder may be entitled to, in the proportion that the ascertained value of the- 
funds of the said company may be found to bear to the original capital of the 
said company—the value of such shares, for which the new certificates shall 
be issued, to be ascertained under the direction of the said auditor, and the 
company paying for the fractional parts of shares; and it shall be lawful for 
the directors of such company to create new stock, and dispose of the same, 
and issue new certificates therefor, to an amount sufficient to make up the 
original capital of the company. (Sess. Laws 1883, c. 69, § 31.) 


*$ 510. Liability of stockholders for additional loss. ‘And itis hereby 
declared that in event of any additional losses accruing upon new risks taken. 


after the expiration of the period limited by the said auditor, in the aforesaid ° 


requisition for the filling up of the deficiency in the capital of such company, 
and before said deficiency shall have been made up, the directors shall be in- 
dividually liable to the extent thereof. (Id. § 82.) 


*S 510gg. Transfer of stock not to relieve. Any transfer of the 
stock of any company organized under this act, made during the pending of 
any such investigation, shall not release the party making the transfer from 
S3 T for losses which may have accrued previous to the transfer. (Id. 

€ ) R 

*§ 510Ah. When company unsound, business stop. And whenever 
it shall appear to said auditor from the report of the person or persons ap- 
pointed by him that the affairs of any company not incorporated by the laws 
of this territory are in an unsound condition, he shall revoke the certificates. 
granted in behalf of such company, and shall cause a notification thereof to 
be published in a newspaper of general circulation, published in the city of 
Yankton, and mail a copy thereof to each agent of the company; and the 
agent or agents of such compañy, after such notice, shall be required to dis- 
continue the issuing of any new policy, and the renewal of any previously is- 
sued. (Jd. § 34.) 


*§ 51077. Suits for penalties. Every penalty provided for by this act 
shall be sued for and recovered in the name of the people by the district attor- 
ney, under whose jurisdiction the company or the agent or agents so violat- 
ing shall be situated; and one-half of said penalty, when recovered, shall be 
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paid into the treasury of said county, and the other half to the informer of 
such violations, and in case of the non-payment of such penalty, the. party so 
offending shall be liable to imprisonment for a period-not exceeding six months, 
in the discretion of any court having cognizance thereof; such penalties may 
also be sued for and recovered in the name of the people by the district attor- 
ney, and when sued for and collected by him shall be paid into the territorial 
treasury. (Sess. Laws 1883, c. 69, § 35.) 


*§ 51077. Duration of company—legislative control, ete. All com- 
panies incorporated or extended under this act may provide in their charter 
for not more than thirty years duration, but the legislature may at any time 
alter or amend this act, and provide for the closing up of the business and af- 
fairs of any company formed under it. Nothing herein contained shall be so 
construed to prevent subsequent extension of the charter of companies organ- 
ized or extended under this act. (Id. § 36.) 


*§ 510kk. Rights of old companies. Companies other than those or- 
ganized under the laws of this territory which may have received certifi- 
cates of authority for the year eighteen hundred and eighty-three, prior to 
the passage of this act, shall be permitted to continue to transact the busi- 
ness of insurance without further statement until the thirty-first day of De- 
cember, eighteen hundred and eighty-three. (Id. § 37.) 


*§ 51077. Stock impaired—reduction of stock. Whenever it shall 
appear to the territorial auditor, from an examination made by him in the 
manner prescribed by law, that the capital stock of any company organized 
pursuant to law is impaired to an amount exceeding twenty per cent. of such 
capital, and he shall be of the opinion that the interests of the public will not 
be prejudiced by permitting such company to continue business with a reduced 
capital, it shall be lawful for such company, with the permission of the said 
auditor, to reduce its capital stock, and the par value of the shares thereof, to 
such amount as the said auditor may, under his hand and official seal, certify 
to be proper, and as shall, in his opinion, be justified by the assets and prop- 
erty of such company: provided, that no part of such assets and property 
shall be distributed to the stockholders: and provided further, that the capi- 
tal stock of any such company shall not be reduced to an amount less than the 
sum now required by law for the organization of a new company under the 


general insurance laws for the transaction of business at the place where such- 


company is located, and of the kind which such company is authorized to trans- 
act. No reduction of the capital of any such company shall be made except 
upon a resolution of its board of directors, approved by at least two-thirds of 
the directors, and certified under its corporate seal, signed by the president 
and at least two-thirds of the directors, and proved or acknowledged in the 
manner required by law for the proof or acknowledgment ot conveyances; 
which certificate shall be filed in the office of said auditor before any action 
shall be had by him thereon. The territorial auditor, in case he shall permit 
any such company to reduce its capital in the manner provided in this act, 
shall execute the certificate required by this act in duplicate, and deliver one 
of such certificates to the officers of such company, who shall forthwith file 
the same with the clerk of the county in which such company is located, and 
the other such certificate shall be filed in the office of said auditor. Such com- 
pany, upon filing the certificate with the county clerk as required by this act, 
shall, with such reduced capital, possess the same rights and be subject to the 
same liabilities that it possessed or was subject to at the time of the reduction 
of its capital. And the charter of such company shall be deemed to, be 
amended in respect to the amount of capital and the par value of the shares 
so as to conform to such reduction. It shall be lawful for the said company 
to require the return of the original certificate of stock held by each stock- 
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holder, and in lieu thereof to issue new certificates for such number of shares 
as each stockholder may be entitled to, in the proportion that the reduced cap- 
ital may be found to bear to the original capital of the company. It shall be 
lawful for any such company, after its capital shall be so reduced as aforesaid, 
to increase its capital stock in the manner prescribed by thislaw. (Sess. Laws 
1883, e. 69, § 38.) es 


*$ 510mm. Receivers, ete., to make statements. It shall be the duty 
of all receivers of insurance companies, on or before the first day of Marchiin 
each year, and at any other time when required by the territorial auditor,| to 
make and file annual and other statements of their assets and liabilities, and 
of their incomes and expenditures, in the same manner and form, and under 
the same penalties, as the officers of such companies are now required by law 
to make annual and other statements to the auditor’s office. (Jd. § 39.) 


*§ 510nn. Publication of annual statements of receivers, ete. And 
the said auditor shall also cause its annual statements required to be filed by 
this act to be published in two daily newspapers of general circulation. (Id. 


§ 40.) 


*S 51000. Fees. There shall be paid by every company, association, per- 
son or persons, or agent, to whom this act shall apply, the following fees: i 

For filing the declaration, or the certified copy of a charter, [or] last an- 
nual statement, and furnishing copies of statement for publication herein re- 
quired, the sum of twenty dollars. 

For filing thereafter the annual statement and furnishing copies for pub- 
lication, ten dollars. 

For each certificate of authority to agents or companies or associations 
not incorporated under the laws of this territory, two dollars. 

For each certificate of authority to agents or companies incorporated under 
the laws of this territory, fifty cents. 

For every copy of paper filed in this office, the sum of ten cents per folio. 

And for affixing the seal of said office to such copy and certifying the same, 
fifty cents. 

And in case two or more companies combine and effect insurance under a 
joint policy, each and every company shall pay the fees provided herein the 
same as if each company wrote separate and distinct -policies: provided, that 
the net amount of all fees over and above the cost of performing the clerical 
labor connected therewith shall not exceed, under this act, the sum of two 
thousand dollars, and that any amount above that sum shall be paid over to 
the territorial treasurer for the general fund of the territory: and provided 
further, that the auditor shall render account in his biennial report of the 
fees received by him under the provisions of this act. (Jd. § 41.) 


*S 510pp. Taxes. Every fire, marine, fire and marine, and other insur- 
ance company incorporated under the laws of this territory, except life in- 
surance companies, shall, annually, on or before the first day of February in 
each year, pay a tax or excise of one per centum on all premiums received 
during the year ending on the preceding thirty-first day of December, for in- 
surance, whether in cash or notes absolutely payable: provided, however, that 
in the assessment of such tax, premiums received in other states where they 
are subject to a like tax shall not be included. Every fire, marine, fire and 
marine, and other insurance corporation, association, or partnership, which 
is incorporated or associated by authority of any other state, territory, or 
country, shall pay annually, on or before the first day of February in each 
year, a tax or excise of two and one-half per centum upon all premiums 
charged or received on contracts made in this territory during the year end- 
ing on the preceding thirty-first day of December. In determining the amount 
of tax due under the preceding sections of this act, there shall be deducted in 
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each case from the full amount of premiums the amount actually paid for 
losses during the said year. All taxes upon premiums shall be paid to the 
territorial auditor at the time of the filing of the annual reports required by 
this act, and by him paid to the territorial treasurer for the general fund of 
the territory: provided, that all insurance companies incorporated by any 
other state or territory or country shall be subject to no other taxation under 
the laws of this territory, except such fees and taxes as are required by this 
act, and upon all real estate actually owned by them in this territory. All 
companies not complying with the provisions of this section shall be subject 
to a penalty or fine in addition to taxes due, not exceeding the amount of the 
tax ei) such company is liable and delinquent. (Sess. Laws 1883, c. 
69, § 42. 


*§ 510¢gq. When unlawful to take insurance. It shall not be lawful 
for any fire, marine, fire and marine, and other insurance corporation, asso- 
ciation, or partnership, which is incorporated or associated by the authority 
of any other state, territory, or county, to issue or renew any policy or take 
any insurance of any kind or nature in this territory, unless the contract, 
policy, or renewal is issued or countersigned by the agent or agents of the 
said corporations, associations, or partnerships, duly authorized to transact 
the business of insurance for the said corporations, associations, or partner- 
ships, under the laws of this territory. Any insurance effected not in accord- 
ance with this section shall be null and void, and of no effect. (Id. § 43.) 


*§ 51077. Lawful for mutual companies to do business. It shall 
be lawful for such mutual insurance companies, organized under the laws of 
any other state, territory, or county, as transact the business of marine or in- 
land insurance exclusively, to do business in this territory, with the consent 
of the territorial auditor of this territory, upon filing statements, making ap- 
plication, and complying, so far as is practicable, with the provisions of this 
act. (Id. § 44.) 


*§ 510ss. Agents responsible—embezzlement by. Agents appointed 
by any company doing business in this territory to solicit for applications for 
insurance, to collect the premiums on the same, and to transact the other 
duties of agents in such cases, shall be held personally responsible to such 
company for any moneys received by them for such company; and, in case 
any such agent shall embezzle or fraudulently convert to his own use, or shall 
take or secrete with intent to embezzle and convert to his own use, without 
consent of such company, any money belonging to such company, which shall 
have come into his possession or shall be under his care by virtue of his agency, 
he shall be deemed, by so doing, to have committed the crime of larceny, and, 
on conviction, shall be subject to the fines and penalties provided by the stat- 
ute in such cases. (Id. § 45.) 


*§ 510t¢%. Companies must comply before doing business. Every 
insurance company or association incorporated by or, organized under the 
laws of any other state, territory, or foreign country must comply with the 
requirements of the general pearance laws of this territory governing fire, 
marine, and inland navigation insurance companies doing business in the ter- 
ritory of Dakota, before it shall be lawful for such company or association to 
take risks or transact any kind of insurance business in this territory, other 
than that of life insurance, and such companies or associations, and all per- 
sons acting as agents thereof, shall be subject to the same penalties prescribed 
therein for a violation of any of the provisions thereof: provided, that no 
plate-glass, accident, or steam-boiler insurance company shall be required to 
have a larger capital than one hundred thousand dollars actually paid up. 
Nor shall any such company be authorized to transact business in this terri- 
tory without having previously deposited with the territorial treasurer of this 
territory, or with the chief financial officer or commissioner of insurance of 
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the state where such company is organized, securities, duly assigned to such: 

officer in trust for the benefit of its policy holders, the market value of which 

shall at all times be equal to twenty-five thousand dollars. Said deposit shall 

consist of such like securities as fire insurance companies are, by the general 

69, g 46.) laws of this territory, authorized toinvestin. (Sess. Laws 1883, c.. 
> § 46. 


*$ 510uu. Repealed. All acts or parts of acts, and laws not consistent 
with this act, regulating insurance companies and the business of insurance, 
are hereby repealed. (Jd. § 47.) 


ARTICLE XIL. MINING AND MANUFACTURING CORPORATIONS, ETC. 


§ 511. Limited twenty years. Corporations for mining, man- 
ufacturing, and other industrial pursuits may be formed as provided in 
this chapter; and such corporations have all the rights, and are subject 
to all the duties, restrictions, and liabilities therein mentioned, so far as 
the same apply or relate to such corporations; but the term of existence 
of any such corporation shall not exceed twenty years. 

See *§§ 497a—-497/. 


§ 512. Loan to stockholder forbidden. The purposes for 
which every such corporation shall be formed must be distinctly and 
definitely specified in the articles of incorporation; and it must not ap- 
propriate its funds to any other purpose, nor must it loan any of its 
money to any stockholder therein; and if any such loan or misappropria~ 
tion be made, the officers who shall make it, or who shall assent thereto, 
shall be jointly and severally liable to the extent of such loan or mis- 
appropriation, and interest, for all the debts of the corporation contracted 
before the repayment of the sum so loaned or misappropriated. 


§ 513. Accounts—publicity—statement. Regular books of 
accounts of all the business of such corporations must be kept, which, 
with the vouchers, shall be at all reasonable times open for the inspec- 
tion of any of the stockholders; and as often as once in each year a 
statement of such accounts shall be made by order of the directors, and 
laid before the stockholders. 


§ 514. Liability for labor. Thestockholders of any corporation 
formed for the purposes mentioned in this article shall be jointly and 
severally liable, in their individual capacities, for all debts due to me- 
chanics, workmen, and laborers employed by such corporation, which 
said liability may be enforced against any stockholders by an action at 
any time after an execution against such corporation shall be returned. 
not satisfied: provided, such action be commenced within four months: 
and provided always, that if any stockholder shall be compelled by any 
such action to pay the debts of any creditor, orany part thereof, he shall 
have the right to call upon all“the stockholders to contribute their part 
of the sum so paid by him as aforesaid, and may sue them jointly or 
severally, or any number of them, and recover in such action the rata- 
ble amount due from the person or persons so sued. 

Miner’s lien. “See *§§ 1814a—1814h., 


§ 515. Amnnualreport—contents. Every such corporation shall 
annually, within twenty days from the first day of January, make a re- 
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port, which must be published in some newspaper published at or near- 
est to the place where the business of said corporation is carried on, 
which report must state the capital stock and the amount thereof actually 
paid in, the amount and nature of its indebtedness, and the amounts 
due the corporation, the number and amount of dividends, and when 
paid, and the net amount of profits. The said report must be signed 
by the president and a majority of-the directors, and be verified by the 
oath of the president or secretary of the corporation, and filed in the of- 
fice of the register of deeds of the county where the business of the cor- 
poration is carried on; and if any such corporation shall fail so to do, 
the directors shall be jointly and severally liable for all the debts of the 
corporation then existing, and for all that shall be contracted before such 
report shall be made. 


§ 516. Demand for statement. Whenever any person or per- 
sons owning twenty per cent. of the capital stock of any corporation 
formed for the purposes mentioned in this article shall present a written 
request to the treasurer thereof that they desire a written statement of 
the affairs of the corporation, he must make such statement, under oath, 
embracing a particular account of all its assets and liabilities in detail, 
and deliver the same to the persons presenting the written request 
within twenty days after such presentation; and such treasurer shall, 
also, at the same time, place and keep on file in his office, for six months 
thereafter, a copy of such statement, which shall at all times during bus- 
iness hours be exhibited to any stockholder of such corporation demand- 
ing an examination thereof; the treasurer, however, shall not be required 
to make or deliver such statement in the manner aforesaid oftener than 
once in every six months. If such treasurer neglect or refuse to comply 
with the provisions of this section he shall forfeit and pay to the person 
or persons presenting such written request the sum of fifty dollars, and: 
the further sum of ten dollars for every twenty-four hours thereafter, 
until such statement shall be furnished, to be sued for and recovered in 
an action. 


§ 517. May have office elsewhere. Any corporation formed 
for the purposes mentioned in this article may provide in the articles 
of incorporation for having a business office without this territory, at 
any place within the United States, and to hold any meeting of the 
stockholders or directors of the corporation at such office so provided 
for; but every such corporation having a business office out of this terri- 
tory must have its main office for the transaction of business within this 
territory, to be also designated in such articles. 


§ 518. Fraud—responsibility. If any such corporation shall 
willfully violate any of the provisions of this chapter relating or apply- 
ing to such corporation, and shall thereby become insolvent, the direct- 
ors ordering or assenting to such violation shall, jointly and severally, 
be-liable in an action founded upon this statute for all debts contracted 
after such violation. 
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§ 519. Ditch corporation—requisites. In addition to the mat- 
ters required by section three hundred and eighty-six, every corporation 
formed for the purpose of constructing a ditch to convey water to any 
mines, mills, or lands, to be used for mining, manufacturing, milling, 
or for the irrigation of lands, must, in the articles of incorporation, spec- 
ify as follows: The stream or streams from which the water is to be 
taken; the point or place on said stream at or near which the water is to 
be taken out; the line of said ditch, as near as may be; and the use to 
which the said water is intended to be applied. 


§ 520. Rights. Any ditch corporation shall have the right of way 
over the line named in the articles, and shall also have the right to run the 
water of the stream or streams named in the articles through their ditch: 
provided, that the live proposed shall not interfere with any other ditch 
whose rights are prior to those granted under this article, and acquired 
by virture of such articles of incorporation. Nor shall the water of any 
stream be diverted from its original channel to the detriment of any 
miners, mill-men, or others along the line of said stream, who may have 
a priority of right; and there shall be at all times left sufficient water in 
said stream for the use of miners and agriculturists along said stream. 

See Pol. Code Dak. Appendix, c. 31 *§§ 21-23; also *§§ 527 et seq. 


§ 521. Duty to furnish water. Ever ditch corporation must 
furnish water to the class of persons using water in the way and for the 
purpose for which the articles of incorporation declare the water obtained 
by the corporation is to be used, whether miners, manufacturers, mill- 
men, or farmers, whenever they shall have water in their ditch unsold, 
and must at all times give the preference to the use of the water in such 
ditch to the class of persons so named in the articles; and the rates or 
tolls at which water is to be furnished must be fixed by the board of 
county commissioners, as soon as such ditch shall be completed and pre- 
pared to furnish water. 

County commissioners have no power to fix rates or alle: See *g 497e. 


§ 522. Protection from injury. Every ditch corporation must 
keep the banks of its ditch in good condition, so that the water shall not 
be allowed to escape from it to the injury of any mining claim, road, 
ditch, or other property; and whenever it is necessary to extend or con- 
struct any ditch over, across, or above any lode or mining claim, or 
public highway, the corporation shall, if necessary to keep the water of 
said ditch out or from any such lode, claim, or highway, flume the 
ditch so far as necessary to protect such claim, property, or highway 
from the water of such ditch. 


§ 523. Flumes—requisites. In addition to the matters required 
in section three hundred and eighty-six, every corporation formed for 


the purpose of constructing a flume, must, in its articles of incorporation, 


specify as follows: The place of beginning, the termini, and the route, 
so near as may be, and the purpose for which such flume is intended. 
Such corporation shall have the right of way over the line named, in its 
articles: provided, it does not conflict with the right of any fluming, 
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ditching, or other corporation, or with the prior water-rights of any 
person. 


§ 524. Tunnels—same. In addition to the matters required by 
section three hundred and eighty-six, every corporation formed for the 
purpose of running and excavating a tunnel for mining for gold, silver, 
or other ore, or quartz, or coal, must, in the articles of incorporation, 
specify as follows: Where said tunnel is to be run; the place of com- 
mencement; the course and termination; and the metals, minerals, or 
ores designated to be excavated. Through all lodes crossed by such 
tunnel such corporation shall have the right of way. 


§ 525. Acquiring right of way. The right of way granted in 
this article to any ditch, flume, or tunnel corporation may be acquired 
in the same manner and by like proceedings as provided for railroad 
corporations. 


§ 526. Non-user forfeits rights. Every corporation formed 
under the provisions of this article must, within ninety days from the 
date of the issue of its certificate of incorporation, commence the con- 
struction of its works or the transaction of its business, and must prose- 
cute the work or business with due diligence until the same is completed. 
and the time of the completion of its works shall not extend beyond a 
period of two years from the time work was commenced as aforesaid; and 
any such corporation failing to commence work within ninety days from 
the date of its certificate, or failing to complete the same within two 
years from the time of commencement as aforesaid, shall forfeit all right 
to the route so claimed, and the same shall be subject to be claimed by 
any other corporation: provided, that this section shall not apply to the 
construction of any works through or over any grounds owned by such 
corporation. 


*§ 527. Party holding land shall have right to water. Any per- 
son or persons, corporation or company, who may have or hold a title or pos- 
sessory right or title to any mineral or agricultural lands within the limits 
of this territory, shall be entitled to the usual enjoyment of the waters of the 
streams or creeks in said territory for mining, milling, agricultural or domes- 
tic purposes: provided, that the right to such use shall not interfere with any 
prior right or claim to such waters when the law has been complied with in. 
doing the necessary work. (Sess. Laws 1881, c. 142, § 1.) 


*§ 527a. May conduct water from remote stream. When any per- 
son or persons, corporation or company, owning or holding land as pro- 
vided in section one of this act, shall have no available water facilities upon 
the same, or whenever such lands are too far removed from any stream or 
creek to so use the waters thereof, as aforesaid, such person or persons, cor- 
poration or company, shall have the right of way through and over any tract 
or piece of land for the purpose of conducting and conveying said water by 
means of ditches, dykes, flumes, or canals, for the purpgse aforesaid. (Jd. 
§ 2.) 

*§ 5276. Right of way limited. Such right to dig and construct such. 
ditches, dykes, flumes, and canals over and across the lands of another shall 
only extend to so much digging, cutting, or excavation as may be necessary 
for the purposes required. (Id. § 3.) 
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*§ 527c. Controversies—how determined. In all controversies re~ 


, Specting rights to water, under the provisions of this act, the same shall be 


determined by the date of appropriation as respectively made by the parties, 
whether for mining, milling, agricultural, or domestic purposes. (Sess. Laws 
1881, c. 142, § 4.) 


*§ 527d. Deterioration or diminution not to be considered. The 
waters of the streams or creeks of the territory may be made available to 
the full extent of the capacity thereof for mining, milling, agricultural, or 
domestic purposes, without regard to deterioration in quality or diminution 
in quantity, so that the same do not materially affect or impair the rights of 
the prior appropriator. (Id. § 5.) 


x9 527e. Penalty for damaging lands. Any person or persons, Corpo- 
ration or company, damaging or injuring the lands or possessions of an- 
other hy reason of cutting or digging ditches or canals, or erecting flumes, 
as provided by section two of this act, the party so committing such injury 
or damage shall be liable to the party so injured for the actual damage occa- 
sioned thereby. (id. § 6.) 


*§ 5277. Abandoned water-right. Bridging ditches, ete. This act 
shall not be so construed as to impair or in any way or manner interfere 
with the rights of parties to the use of the waters of such streams or creeks, 
acquired before the passage of this act; provided, that all water-rights or 
ditches that have not been used or worked upon for one year next prior to the 
passage of this act shall be deemed abandoned and forfeited, and subject to 
appropriation anew. That any person or persons, corporation or company, 
who may dig any ditch or canal, dyke or flume, over or across any public 
road, trail, or highway, or who use the waters of such ditch, dyke, flume, or 
canal, shall be required to bridge the same and keep the samc in good repair 
at such crossing or other places where the water from any such ditch, dykes, 
fluines, or canals may flow over or in anywise injure any road, trail, or high- 
way, either by bridge or otherwise. (Jd. § 7.) 


*$ 527g. Penalty for failure to comply with provisions of section 
seven. Any person or persons, corporation dr company offending against 
section seven of this act, on conviction thereof, shall forfeit and pay for 
every such offense a penalty of not less than twenty-five dollars, nor more 
than one hundred dollars, to be recovered with costs of suit in civil action 
in the name of the territory of Dakota, before any court having jurisdic- 
tion. One-half of the fine so collected shall be paid into the county treas- 
ury for the benefit of the common schools of the county in which: the offense 
was committed, and the other half shall be paid to the person or persons in- 
forming the nearest magistrate that such offense has been committed. All 
such fines and costs shall be collected without stay of execution, and such de- 
fendant or defendants may, by order of the court, be confined in the county 
jail until such fine and costs have been paid. (Id. § 8.) 


*S 5274. Manner of locating water-rights. Any person or persons, 
corporation or company, appropriating the waters of any streams or creeks 
in this territory, shall turn the water from the channel of such creek or 
stream, and construct at least twenty feet of ditch or flume, within thirty 
days from the date of appropriation, and turn the water therein, and con- 
struct at least twenty rods of said ditch or flume, if needed, within six months 
from the date of such appropriation, and turn the water therein; and within 
twenty days from the date of location, the locator or locators of such water- 
right shall tile a location certificate thereof with the register of deeds, in the 
proper county within which such water-right is situated; a copy of such cer- 
tificate shall be posted at or near the head of such ditch, flume, or canal, and 
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shall contain the name or names of the locators, the date of location, num- 
ber of inches of water claimed or appropriated, and the purpose of the appro- 
priation ; and in no case shall the number of inches of water claimed exceed 
the conveying capacity of the first twenty feet of the flume or ditch, nor 
shall said ditch or flume be enlarged to the prejudice or injury of a subse- 
quent appropriator before such enlargement. (Sess. Laws 1881, c. 142, § 9.) 


*§ 5277. When abandoned. A failure to commence the construction of 
such ditch or flume for sixty days after location, and prosecute such ditch, 
canal, or flume to a final completion without unnecessary delay, such appro- 
priation shall be deemed abandoned. (Jd. § 10.) 


ARTICLE XIII.—BRIDGE CORPORATIONS. 
See *88 497a et seg. See, also, Pol. Code Dak. c. 23, pt. 2. 


§ 528. Articles must include—filing. The term of existence 
of a bridge corporation shall not exceed twenty years; and, in addition 
to the matters required by section four hundred and eighty-six, every 
corporation formed for the purpose of constructing a bridge over any 
stream of water must, in the articles of incorporation, specify as follows: 
The place where such bridge is to be built, and over what stream; that 
the banks on both sides of the stream where such bridge is to be built 
are owned by such corporation, or that it has obtained in writing the 
consent of the owners of the banks, where the bridge is to be built, to 
build the bridge; or that the banks at such place are included within 
and part of a public highway, and in such case that the consent in writ- 
ing of the board of county commissioners of the county or counties -for 
the erection of such bridge by such corporation has been obtained; and 
it must file a certified copy of its articles of Incorporation in the office of 
the register of deeds of the county or counties in which its bridge or any 
part thereof is situated or to be located. 


§ 529. County board. No such corporation shall construct, or 
take tolls on, a bridge until authority is granted therefor by the board 
of county commissioners of the county or counties in which it is to be 
located. 

Cal. 528. 


$ 5380. Forfeiture provided. Every such corporation also ceases 
to be a body corporate: 

1. If, within six months from the issue of its certificate by the_secre- 
tary of the territory, it has not obtarhed such authority from the board 
or boards of county commissioners as mentioned in the last section; and 
if, within one year thereafter, it has not commenced the construction of 
its bridge, and actually expended thereon at least ten per cent. of its cap- 
ital stock. 

2. If, within three years from the issuing of its certificate of incor- 
poration, the bridge be not completed. 

Cal. 529. 

§ 581. Good condition required. Every bridge corporation 
must at all times keep the bridge in good and safe condition for travel, 
both night and day, unless it be rendered impassable by reason of floods 
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or high water; and if it be destroyed by fire, or other causes, the corpo- 
ration must rebuild within a period of one year from such destruction, 
or its corporate rights shall be forfeited and cease to exist. 


§ 582. Posted toll rates. Such corporation, previous to receiv- 
ing, and as a precedent condition to the right to receive, any toll upon 
the use of its bridge, must set up and keep in a conspicuous place on the 
bridge a board on which must be written, painted, or printed, in a plain 
and legible manner, the rates of toll which shall have been prescribed 
by the board of county commissioners; and if such corporation shall de- 
mand or receive any greater rate of toll than the rate so prescribed, it 
shall be subject to a fine of ten dollars for each offense, to be recovered 
in an action by the party aggrieved, or by any public officer making the 
complaint. l 


§ 583. Bad condition—penalty. No such corporation shall de- 
mand or receive toll whenever said bridge is not in good and safe condi- 
tion for use, and any person having paid toll on such bridge and finding 
the same in a bad or unsafe condition for loaded wagons or teams, shall 
have the right to make complaint Lefore any justice of the peace in the 
county or counties in which the bridge is located, who shall thereupon 
summon the said corporation, through its toll-gatherer, officers, or di- 
rectors, to appear before him to answer the complaint, within not over 
five days from the date thereof, and if upon the hearing it be found that 
the bridge is not in a good and safe condition for use, or is in a bad cov- 
dition and unsafe for loaded wagons or teams, the justice of the peace 
must impose a fine not less than ten dollars nor more than fifty dol- 
lars upon such corporation; and he must thereupon also enter judgment, 
and issue his order that no toll be collected upon said bridge until it is 
put in good repair and safe condition. 


§ 584. Collection of toll—penalty. Each toll-gatherer may pre- 
vent from passing through his gate all persons, animals, or vehicles, 
subject to toll, until he shall have received, respectiyely, the tolls au- 
thorized to be collected; and if he willfully and unreasonably hinder or 
delay any such persons, animals, or vehicles from passing, when the law- 
ful toll has been paid or tendered, he shall forfeit and pay for each offense 
a sum not less than five dollars, nor more than twenty-five dollars, to be 
recovered in an action by the party aggrieved. 


$ 5385. Unlawful passing. Every person who forcibly, willfully, 
or fraudulently passes over any such bridge without having paid or tend- 
ered the legal toll for himself, and the property in his charge, shall for 
each offense forfeit and pay to the corporation injured a sum not exceed- 
ing twenty-five dollars, to be.recovered in an action in the name of such 
corporation. 


§ 536. Annual report to county board. The president and 
secretary of every bridge corporation must annually, within twenty days 
from the first day of January, report under oath to the board of county 
commissioners of the county in which the articles of incorporation are 
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filed, specifying as follows: The costs of constructing and providing all 
necessary appendages and appurtenances of their bridge; the amount of 
all moneys expended thereon, since its construction, for repairs and in- 
cidental expenses; the capital stock, how much paid in and how much 
actually expended thereof; the amount received during the year for tolls 
and from all other sources, stating each separately; the amount of divi- 
dends made; the indebtedness of the corporation, specifying for what it 
was incurred; the net amount of profits; and such other facts and partic- 
ulars respecting the business of the corporation as the board of county 
commissioners may require. 


Cal. 530. 


$ 587. Publication of same—penalty. Such corporation must 
cause the report required in the preceding section to be published for 
four weeks in a newspaper published in the town or city nearest such 
bridge. A failure to make such report, and to publish it as aforesaid, 
subjects the corporation to a penalty of two hundred dollars; and for 
every week permitted to elapse after such failure an additional penalty 
of fifty dollars, payable in each case to the county or counties from 
which the authority to construct and take tolls is derived, at the suit of 
such county or counties. All such cases must be reported by the boards 
of county commissioners to the district attorney, who must commence 
an action therefor. 


ARTICLE XTV.——-RELIGIOUS, EDUCATIONAL, AND BENEVOLENT CORPORATIONS 
—GENERAL PROVISIONS. 


§ 5388. Trustees—number. Persons associated together for re- 
ligious, educational, benevolent, charitable, or scientific purposes, may 
elect trustees or directors, not less than three nor more than eleven, and 
may incorporate themselves as generally provided for in this chapter. 

Cal. 593. 


§ 5389. Contents of articles. In addition to the requirements: 
of section three hundred and eighty-six, the articles of incorporation of 
any such association must set forth the holding of the election for 
trustees or directors, the time and place the same was held, that a ma- 
jority of the members of such association were present and voted at such 
election, and the result thereof; which facts must be verified by the off- 
cers conducting the election. 

Cal. 594. 


$ 540. Property limited. All such corporations may hold all 
the property of the association owned prior to incorporation, as well as 
that acquired thereafter in any manner, and transact all business rela- 
tive thereto; but no such corporation shall own or hold more real prop- 
erty than may be reasonably necessary for the business and objects of 
the association; and no such corporation for religious or charitable pur- 
v.2—55 
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poses shall acquire or hold real property of a greater value than fifty 
thousand dollars. 


Cal. 595. 
See sec. 456. 


$ 541. Annual report. The trustees or directors of all such cor- 
porations must annually make a full report of all their property, real 
and personal, including property held in trust by them, and of the con- 
dition thereof, and of all their affairs, to the members of the corporation 
for which they are acting. 

Cal. 597. 


§ 542. May dispose of their property. Corporations of the 
character mentioned in this article may sell, exchange, or mortgage any 
or all property held or owned by them, in the manner determined by 
such corporations. (As amended, Sess. Laws 1881, c. 28, $ 1.) 

Cal. 598. 

See sec. 546. 

§ 548. By-laws. Such corporation may, in their by-laws or arti- 
cles of incorporation, in addition to the provisions of sections three hun- 
dred and eighty-six and four hundred and four, provide for: 

1. The qualification of members, mode of election, and terms of ad- 
mission to membership. 

2. The fees of admission, and dues to be paid to their treasury by 
members. 

3. The expulsion and suspension of members for misconduct or non- 
payment of dues; also for restoration to membership. 

4. Contracting, securing, paying, and limiting the amount of their 
indebtedness. 

5. Other regulations, not repugnant to the law of the land, and con- 
sonant with the objects of the corporation. 

Cal. 599. 


§ 544. Equal rights. Members admitted after incorporation have 
all the rights and privileges, and are subject to the same responsibilities, 
as members of the association prior thereto. 

Cal. 600. 


§ 545. Membership rights personal. No member, or his legal 
representative, must dispose of or transfer any right or privilege con- 
ferred on him by reason of his membership of such corporation, or be 
deprived thereof, except as herein provided. 

Cal. 601. 

RELIGIOUS CORPORATIONS. 


§ 546. I. Trustees, how chosen. The board of trustees or 
other officers of any religious corporation may be chosen at such times 
and in such manner as may be in conformity to the rules, usage, or gen- 
eral discipline of such church. 

- II. Members may associate. The members of any church or 
religious society, not less than three, who by its rules, usage, and gen- 
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eral discipline, or otherwise, do not desire to organize and become in- 
corporated under the foregoing provisions of the Civil Code, may organ- 
ize and become corporate, capable of suing and being sued, holding, 
purchasing, and receiving title to real estate and other property by de- 
vise, gift, grant, or other conveyance, with power to mortgage, sell, or 
convey the same, or any part, parcel, or portion thereof, by adopting 
and signing articles containing: 
; The name of the church, society, association, or corporation, 

steered purpose and plan of operation, and its place of location. 

Second. The terms of admission and qualifications of membership, 
and the selection of officers and the filling of vacancies, and the man- 
ner in which the same is to be governed and managed. Such articles 
shall be recorded in the office of the secretary of the territory, and also 
in the office of the register of deeds of the county in which such church, 
society, association, or corporation is located; and thereupon such church, 
society, association, or corporation shall have all the powers hereinbefore 
provided, and may adopt and establish by-laws, and make all rules and 
regulations deemed necessary and expedient for the management of its 
affairs in accordance with law. (As amended, Sess. Laws 1883, c. 96, 
§ 1.) - ` 


INSTITUTIONS ÒF LEARNING. 


$ 547. Requisites of articles. Any corporation formed for the 
purpose of establishing an institution of learning, must, in addition to 
the requirements mentioned in section three hundred and eighty-six, set 
forth in its articles of incorporation the particular branch or branches of 
science, literature, and the arts proposed to be taught; and, if the insti- 
tution is to be of the rank of a college or university, the number and 
designation of the professorships to be established. 


§ 548. Property applied. Such corporation shall hold the prop- 
erty of the institution solely for the purposes of education, and not for 
the individual benefit of itself or any contributor to the endowment 
thereof. 


§ 549. Objects for expenditure. The trustees or directors of 
any such corporation shall faithfully apply all the funds collected, or 
the proceeds of the property belonging to the institution, according to 
their best judgment, in erecting, completing, or repairing suitable build- 
ings, in supporting necessary officers, instructors, agents, and employes, 
and in procuring books, maps, charts, globes, and philosophical, chem- 
ical, and other apparatus or cabinets, necessary to the objects and suc- 
cess of the institution; and all donations, devises, or bequests made to it 
for particular purposes, when accepted, shall be applied in conformity 
with the express condition of the donor or devisor. 


§ 550. Powers of corporation. Such corporation has power to 


appoint a president or principal for the institution; and such professors,. 


tutors, and other agents and officers as may be necessary, and to displace 
any of them as the interest of the institution may require; to fill vacan- 
cies, to prescribe and direct the course of studies and the discipline to 
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be pursued and observed in the institution, and the rates of tuition im 
the same; and the president and professors shall constitute the faculty of 
such institution, and they have power to enforce the rules and regula- 
tions enacted for the government and discipline of the students, and to. 
suspend and expel offenders as may be deemed expedient. 


§ 551. Degrees conferred. Every such corporation having the 
rank of a college or university has power to confer, on the recommenda- 
tion of the faculty, all such degrees or honors as are usually confe by 
colleges and universities in the United States, and such others, g 
reference to the course of studies, and the worth and accomplishment of 
the student, as may be deemed proper. 


§ 552. Mechanics and agriculture. Such corporation may 
connect with its institution, to be used as a part of its course of educa- 
tion, any mechanical shops or machinery, or lands for agricultural pur-- 
poses, not exceeding three hundred and twenty acres, to which may be 
attached all necessary buildings for carrying on the mechanical and ag-- 
ricultural purposes of such institution. 


CEMETERY CORPORATIONS.. 


$ 553. Real property limited—uses. Every cemetery corpo-. 
ration has power to purchase, or take by gift, grant, or devise, and to 
hold, real property, not exceeding eighty acres, for the sole use and pur-- 
pose of a burial ground, and to lay out the same into blocks and lots,. 
with convenient avenues and walks, and to sell the lots for the sole use 
and purpose of burying the dead; and it may. hold all such personal 
property as the legitimate and necessary purposes of the corporation may: 
require. 

Cal. 608. 


$ 554. Survey and plat. -Such corporation shall cause its land, 
or such portion thereof as may from time to time become necessary for- 
that purpose, to be surveyed into lots, avenues, and walks, and platted, 
and the plat of ground as surveyed shall be acknowledged and recorded 
in the office of the register of deeds of the county. ~Hach lot shall be reg- 
ularly numbered by the surveyor, and such number shall be marked on. 
the plat and recorded. 

Cal. 608. 


§ 555. Powers. Such corporation has power to inclose, Improve, 
and embellish its grounds, avenues, and walks, and to erect buildings or 
vaults for its use, and to prescribe in its by-laws rules for the sale, in-- 
closure, and ornamentation of lots, and for erecting monuments or grave- 
stones thereon; and to prohibit any use, division, improvement, or 
ornamentation of any lot which the corporation may deem improper; and 
to make other by-laws and acts to the end that all the appliances, con- 
veniences, and benefits of a public and private cemetery may be obtained. 
and secured. 


$ 556. Use of receipts. The proceeds arising from the sale of 
lots, after deducting all expenses of purchasing, inclosing, laying out, 
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and improving the ground, and of erecting buildings, shall be exclu- 
sively applied, appropriated, and used in protecting, preserving, im- 
proving, and embellishing the cemetery and its appurtenances, and to 
paying the necessary expenses of the corporation, and must not be ap- 
propriated to any purposes of profit to the corporation or its members. 


§ 557. Payment of debts. At least fifty, per cent. of the gross 
proceeds of sales of blocks, lots, or graves must be applied, as often as 
every six months, to the payment of the debts and obligations of the 
corporation. 


§ 558. Previous burial protected. When grounds purchased 
or otherwise acquired for cemetery purposes have been previously used 
as a burial ground, those who are lot-owners at the time of the purchase 
continue to own the same, and are members of the corporation, as here- 
inafter provided, with all the privileges the purchase of a corporation 
lot confers. 


§ 559. Qualification of voters. At each subsequent election of 
officers of any such corporation, held after the first annual election, the 
owner or owners of a lot in the cemetery, and none other, shall be en- 
titled to one vote at such election, or for any other purpose, and no 
more than one vote; and shall, by virtue of such proprietorship, be a 
member of the coporation, and eligible to any of its offices; but if there 
be more than one proprietor of any such lot, then such one of the pro- 
prietors as the majority of them shall designate may cast the one vote as 
aforesaid; and each trustee or director shall be the sole proprietor of a 
lot in such cemetery. 


§ 560. Interment renders lot inalienable. Whenever an in- 
terment is made in any lot transferred to individual owners by the cor- 
poration, the same thereby, while any person is buried therein, becomes 
forever inalienable, and descends in regular line of succession to the 
heirs at law of the owner; but any one or more of such heirs may release 
to any other of said heirs his or their interest in the same, and any other 
joint owners may release to each other in like manner. 

Cal. 613. 


§ 561. Exempt wholly. All the property of every such benev- 
olent corporation, and the lots sold by it to individual proprietors, shall 
be exempt from taxation, assessment, lien, attachment, and from levy 
and sale upon execution; and all such real property shall be exempt 
from appropriation for streets, roads, or any other public uses or pur- 
poses. 


OTHER BEREVOLENT CORPORATIONS. 


§ 562. Special associations and orders. The following asso- 
ciations for benevolent and charitable purposes may become incorporated 
as provided in this chapter, to-wit: 

1. To establish and maintain hospitals and infirmaries for the cure 
the sick and support of the aged and indigent, and asylums for or- 
phans. 
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2. For the mutual assistance of the members in time of sickness or 
necessity, and to provide a fund for this purpose by contributions of the 
members thereof from time to time, and for the like incidental benevo- 
lent purposes. 

8. To establish and maintain lodges, chapters, and encampments of 
fraternities or associations commonly known as Free Masons, the Inde- 
pendent Order of Odd Fellows, Good Templars, Sons of Temperance, and 
other like benevolent orders or societies. 

4. To establish and maintain fire companies in any incorporated city 
or town. 


ARTICLE XV.——-AGRICULTURAL FAIR CORPORATIONS. 


§ 568. Property rights. Agricultural fair corporations may 
purchase, hold, or lease any quantity of land, not exceeding in the aggre- 
gate one hundred and sixty acres, with such buildings and improve- 
ments as may be erected thereon, and may sell, lease, or otherwise dis- 
pose of the same at pleasure. This real estate must be held for the 
purpose of erecting buildings and making other improvements thereon to 
promote and encourage agriculture, horticulture, mechanics, manufac- 
tures, stock-raising, and general domestic industry. 

Cal. 620. 


§ 564. Debts limited. Such corporation must not contract any 
debts or liabilities in excess of the amount of money in the treasury at 
the time of contract, except for the purchase of real property, for which 
they may create a debt not exceeding three thousand dollars, secured by 
mortgage on the property of the corporation. The directors who vote 
therefor are personally liable for any debt contracted or incurred in viola- 
tion of this section. 

Cal. 621. 


$ 565. Charges and expenses. /gricultural fair corporations 
are not conducted for profit, and have no capital stock or income other 
than that derived from charges to exhibitors and fees for membership 
and admissions, which charges, together with the term of membership 
and mode of acquiring the same, must be provided for in their by-laws. 
Such charges and fees must never be greater than to raise sufficient 
money to discharge the debt for the real estate and the improvements 
thereon, and to defray the current expenses of fairs. 


Provided, that agricultural fair corporations may also be organized by 
three or more persons, as in the case of other corporations, with all the 
rights, privileges, and liabilities appertaining to such corporations under 
the corporation laws of this territory, including such rights and privileges 
as are specified in this and the two preceding sections. (As amended, 
Sess. Laws 1879, c. 8, § 1.) ; 

Cal. 622. ~ 
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ARTICLE XVI.—EXISTING CORPORATIONS ELECTING TO CONTINUE UNDER 
THIS CHAPTER. í 


$ 566. Proceedings—vote—certificate. Any corporation ex- 
isting at the passage of this act, formed under the laws of this territory, 
may elect to continue its existence under the provisions of this chapter 
applicable thereto, and it may, at any time thereafter, make such choice 
or election at any meeting of the stockholders or members, or at any 
meeting called by the directors or trustees expressly for considering the 
subject, if voted for by stockholders representing a majority of the capi- 
tal stock, or by a majority of its members; or it may be made by the 
directors or trustees upon the written consent of that number of such 
stockholders or members. A certificate of the action of the directors or 
trustees, signed by them and their secretary, with the seal of the cor- 
poration, when the election is made upon such written consent, or a 
certificate of the proceedings of the meeting of the stockholders or mem- 
bers when such election is so made, signed by the chairman and secre- 
tary of the meeting, and a majority of the directors and trustees, must 
be filed in the office of the secretary of the territory, and thereafter the 
corporation shall continue its existence under the provisions of this chap- 
ter which are applicable thereto, and shall possess all the rights and 
powers, and be subject to all the obligations, restrictions, and limita- 
tions, prescribed thereby. 


ARTICLE XVII.—DUTIES OF FOREIGN CORPORATIONS. 


§ 567. Filing charter. Nocorporation, created or organized un- 
der the laws of any other state or“territory, shall transact any business 
within this territory, or acquire, hold, and dispose of property, real, per- 
sonal, or mixed, within this territory, until such corporation shall have 
filed in the office of the secretary of the territory a duly authenticated 
copy of its charter or articles of incorporation, and shall have complied 
with the provisions of this article: provided, that the provisions of this 
act shall not apply to corporations or associations created for religious or 
charitable purposes solely. 

American Button-hole Co. v. Moore, 2 Dak. 280, and 8 N. W. Rep. 181; 
St. Clair v. Cox, 1 Sup. Ct. Rep. 354. 

§ 568. Record. Such charter or articles of incorporation shall be 
recorded in a book, to be kept by the secretary of this territory for that 
purpose. j 


§ 569. Resident agent to accept service. Such corporation 
shall appoint an agent, who shall reside at some accessible point in this 
territory, in the county where the principal business of said corporation 
shall be carried on, duly authorized to accept service of process, and upon 
whom service of process may be made in any action in which said cor- 
poration may be a party; and service upon such agent shall be taken 
and held as due service upon such corporation. A duly authenticated 
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copy of the appointment or commission of such agent shall be filed and 
recorded in the office of the secretary of the territory, and a certified copy 
thereof by the secretary shall be conclusive evidence of the appointment 
and authority of such agent. 

American Button-hole Co. v. Moore, 2 Dak. 280; 8 N. W. Rep. 181; St. 
Clair v. Cox, 1 Sup. Ct. Rep. 354. 


CHAPTER IV. 
PRODUCTS OF THE MIND. 


§ 570. Composition—art—maps. The author of any product 
of the mind, whether it is an invention or a composition in letters or 
art, or a design, with or without delineation, or other graphical represen- 
tation, has an exclusive ownership therein, and in the representation or 
expression thereof, which continues so long as the product, and the 
representations or expressions thereof made by him, remain in his pos- 
session. 

Cal. 980. 

Sarony v. Burrows-Giles Lith. Co. 17 Fed. Rep. 591, and note, 593. 


§ 571. Joint products defined. Unless otherwise agreed, a 
product of the mind, in the production of which several persons are 
jointly .concerned, is owned by them as follows: 

1. Ifthe product is single, in equal proportions; or, 

2. Ifit is not single, in proportion to the contribution of each. 

Cal. 981. 


§ 572. Transfer. The owner of any product of the mind, or of 
any representation or expression thereof, may transfer his property in the 
same. 

Cal. 982. 


§ 573. Publication. If the owner of a product of the mind inten- 
tionally makes it public, a copy or reproduction may be made public by 
any person, without responsibility to the owner, so far as the law of this 
territory is concerned. 

Cal. 983. 


Carte v. Ford, 15 Fed. Rep. 439; Thomas v. Lennon, 14 Fed. Rep. 849, 
and references, 854. 


§ 574. Prior publication. If the owner of a product of the mind 
does not make it public, any other person subsequently and originally 
producing the same thing has the same right therein as the prior au- 
thor, which is exclusive to the same extent against all persons except the 
prior author, or those claiming under him. 

Cal. 984. 


OTHER KINDS OF PERSONAL PROPERTY. - - 88 
$ 575. Private letters. Letters and other private communica- 
tions in writing belong to the person to whom they are addressed and 
delivered; but they cannot be published against the will of the writer, 
except by authority of law. 
Cal. 985. 


CHAPTER V. 


OTHER KINDS OF PERSONAL PROPERTY. 


$ 576. Trade-marks limited. One who produces or deals ina | 


particular thing, or conducts a particular business, may appropriate to 
his exclusive use, as a trade-mark, any form, symbol, or name which 
has not been so appropriated by another to designate the origin or owner- 
ship thereof; but he cannot exclusively appropriate any designation, or 
part of a designation, which relates only to the name, quality, or the de- 
scription of the thing or business, or the place where the thing is pro- 
duced or the business is carried on. 

Cal. 991. 

Marshall v. Pinkham, 9 N. W. Rep. 615; Singer Manuf’g Co. v. Stanage, 6 
Fed. Rep. 279; Burton v. Stratton, 12 Fed. Rep. 696, and note, 704; Shaw 
Stocking Co. v. Mack, Id. 707, and note, 717; Gray v. Taper Sleeve Pulley 
Works, “16 Fed. Rep. 436; Hostetter v. Fries, 17 Fed. Rep. 620; Wilcox & 
Gibbs Sew. Mach. Co. v. Gibbons Frame, Id. 623; Manhattan Medicine Co. v. 
Wood, 2 Sup. Ct. Rep. 436. 


*§ 576a. Foreign corporations entitled to protection of this act. 
Any person or firm residing out of the territory, or any corporation created 
under the laws of any other state or territory, engaged in the business men- 
tioned in section one, shall be entitled to the privilege and protection of this 
act: provided, they cause the record to be made, as provided in said section 
one, in the office of the register of deeds of the county or counties where they 
or their duly authorized agents have their place of business within the terri- 
tory. (Sess. Laws 1881, c. 110, § 5.) 

Register of deeds to record trade-mark. See Political Code Dak. Appendix, 
c. 21, RS 576, 57c. 

Appropriation of cases, bottles, etc., with manufacturers’ mark thereon, 
larceny. See Penal Code Dak. *§§ 420a, 4206. 


§ 577. Good-will. The good-will of a business is the expectation 
of continued public patronage, but it doés not include a right to use the 
name of any person from whom it was acquired. 

Cal. 992. 

Shepherd v. Boggs, 2 N. W. Rep. 370; Barber v. Connecticut Mut. Life 
Ins. Co. 15 Fed. Rep. 312, and note, 315. 


§ 578. Is property. The good-will of a business is property, trans- 
ferable like any other. 
Cal. 993. 


Barber v. Connecticut Mut. Life Ins. Co, 15 Fed. Rep. 312, and note, 315; 
Shepherd v. Boggs, 2 N. W. Rep. 370. 
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§ 579. Title deeds. Instruments essential to the title of real prop- 
erty, and which are not kept in a public office as a record pursuant to 
law, belong to the person in whom, for the time being, such title may 
be vested, and pass with the title. 

Cal. 994. 


PART IV. 


ACQUISITION OF PROPERTY. 


Trrte I. Modes in which property may be acquired. 
II. Occupancy. 
ILI. Accession. 
IV. Transfer. 
V. Wil. 
VI. Succession. 


TITLE I. 
MODES IN WHICH PROPERTY MAY BE ACQUIRED. 


§ 580. Modes classed. Property is acquired by: 
1. Occupancy; 

2. Accession; 

3. Transfer; 

4, Will; or, 

5 
C 


Succession. 


TITLE II. 
OCCUPANCY. 


$ 581. Title by, limited. Occupancy for any period confers a 
title sufficient against all except the territory, and those who have title 
by prescription, accession, transfer, will, or succession. 

Cal. 1006. 
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§ 582. Prescription. Occupancy for the period prescribed by the 
Code of Civil Procedure, or any law of this territory, as sufficient to bar 
an action for the recovery of the property, confers a title thereto, de- 
nominated a title by prescription, which is sufficient against all. 


Cal. 1007. 
See Code Civil Proc. §§ 38-51, pp. 11, 12. 


TITLE Of. 


ACCESSION. 


CHAPTER I. ‘To real property. 
II. To personal property. 


CHAPTER I. 
ACCESSION TO REAL PROPERTY. 


§ 588. Land fixtures—tenants. Whena person affixes his prop- 
erty to the land of another, without an agreement permitting him to re- 
move it, the thing affixed belongs to the owner of the land, unless he 
chooses to require the former to remove it: provided, that a tenant may 
remove from the demised premises, any time during the continuance of 
his term, anything affixed thereto for purposes of trade, manufacture, 
ornament, or domestic use, if the removal can be. effected without 
injury to the premises, unless the thing has, by the manner in which it 
is affixed, become an integral part of the premises. 

Cal. 1013. 

Fixtures, what are. Sec. 165. Fixtures as to railroads. Sec. 473a et seg.; 
Code Civil Proc. § 665, p. 175; Eastbrook v. Hughes, 1 N. W. Rep. 182; 
Comstock v. Fletcher, 3 N. W. Rep. 162; Lyle v. Palmer, Id. 921; Jenkins 
v. McCurdy, 4 N. W. Rep. 807; Taylor v. Collins, 8 N. W. Rep. 22; Stevenson 
v. Robertson, Id. 661; Kimball v. Adams, 9 N. W. Rep. 170; Ingersoll v. 
Barnes, 10 N. W. Rep. 127; Hunt v. Potter, Id. 198; Stewart v. Pier, 11 N. W. 
Rep. 711; Stout v. Stoppel, 14 N. W. Rep. 268; Shaperia v. Barney, Id. 270. 


§ 584. Riparian accretions. Where, from natural causes, land 
forms by imperceptible degrees upon the bank of a river or stream, nav- 
igable or not navigable, either by accumulation of material or by the 
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recession of the stream, such land belongs to the owner of the bank, sub- 
ject to any existing right of way over the bank. 
Cal. 1014. 


$ 585. Removals in mass. If a river or stream, navigable or 
not navigable, carries away by sudden violence a considerable and dis- 
tinguishable part of a bank, and bears it to the opposite bank, or to an- 
other part of the same bank, the owner of the part carried away may re- 
claim it within a year after the owner of the land to which it has been 
united takes possession thereof. 
; Cal. 1015. 


§ 586. Islands in navigable streams. Islands and accumu- 
lations of land formed in the beds of streams which are navigable, be- 
long to the territory, if there is no title or prescription to the contrary. 

Cal. 1016. 


§ 587. In other streams. An island or accumulation of land, 
formed in a stream which is not navigable, belongs to the owner of the 
shore on that side where the island or accumulation is formed; or, if not 
formed on one side only, to the owners of the shore on the two sides, 
divided by an imaginary line drawn through the middle of the river. 

Cal. 1017. 


§ 588. By new channel. If a stream, navigable or not naviga- 
ble, in forming itself a new arm, divides itself and surrounds land be- 
longing to the owner of the shore, and thereby forms an island, the island 
belongs to such owner. 

Cal. 1018. 


§ 589. Ancient bed. If a stream, navigable or not navigable, 
forms a new course, abandoning its ancient bed, the owners of the land 
newly occupied take, by way of indemnity, the ancient bed abandoned, 
each in proportion to the land of which he has been deprived. 


CHAPTER IT. 
ACCESSION TO PERSONAL PROPERTY. 


$ 590. Inseparably united. When things belonging to different 
owners have been united so as to form a single thing, and cannot be sep- 
arated without injury, the whole belongs to the owner of the thing 
which forms the principal part, who must, however, reimburse the value 
of the residue to the other owner, or surrender the whole to him.” 

Cal. 1025. 

Admixture of grain in elevator. Arthur v. Chicago, R. I. & P. R. Co. 17 
N. W. Rep. 24. 

§ 591. Dominant part defined. That part is to be deemed the 
principal to which the other has been united only for the use, ornament, 
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or completion of the former, unless the latter is the more valuable, and . 


has been united without the knowledge of its owner, who may, in the 
latter case, require it to be separated and returned to him, although some 
injury should result to the thing to which it has been united. 

Cal. 1026. 


§ 592. How determined. If neither party can be considered the 
principal, within the rule prescribed by the last section, the more val- 
uable, or, if the values are nearly equal, the more considerable in bulk, 
is to be deemed the principal part. 

Cal. 1027. 


= § 593. Work and material. If one makes a thing from mate- 
rials belonging to another, the latter may claim the thing on reimburs- 
ing the value of the workmanship, unless the value of the workmanship 
exceeds the value of the materials, in which case the thing belongs to 
the maker, on reimbursing the value of the materials. 

Cal. 1028. 


§ 594. Blended materials. Where one has made use of mate- 
rials which in-part belong to him and in part to another, in order to. 
form a thing of a new description, without having destroyed any of the 
materials, but in such a way that they cannot be separated without in- 
convenience, the thing formed is common to both proprietors in propor- 
tion, as respects the one, of the materials belonging to him, and, as re- 
spects the other, of the materials belonging to him and the price of his 
workmanship. 

Cal. 1029. 


§ 595. Admixtures. When a thing has been formed by the ad- 
mixture of several materials of different owners, and neither can be con- 
sidered the principal substance, an owner, without whose consent the 
admixture was made, may require a separation, if the materials can be 
separated without inconvenience. If they cannot be thus separated, the 
owners acquire the thing in common, in proportion to the quantity, 
quality, and value of their materials; but if the materials of one were far 
superior to those of the others, both in quantity and value, he may claim. 
the thing on reimbursing to the others the value of their materials. 

Cal. 10380. 


$ 596. Willful uses. The foregoing sections of this article are not 
applicable to cases in which one willfully uses the materials of another 
without his consent; but, in such cases, the product belongs to the owner 
of the material, if its identity can be traced. 

Cal. 1031. 

Wooden Ware Co. v. U. S. 1 Sup. Ct. Rep. 401. 


$ 597. Alternative of kind or value. In all cases where one, 
whose material has been used without his knowledge, in order to form a 
product of a different description, can claim an interest in such product, 
he has an option to demand either restitution of his material in kind, 
in the same quantity, weight, measure, and quality, or the value thereof}, 
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or, where he is entitled to the product, the value thereof in a of the 
product. 

Cal. 1032. 


§ 598. Damages also. One who wrongfully employs materials 
belonging to another is liable to him in damages, as well as under the 
foregoing provisions of this chapter. 

Cal. 1038. 

Wooden Ware Co. v. U. S. 1 Sup. Ct. Rep. 398. 


TITLE IV. 


TRANSFER. 


CHAPTER I. Transfer in general. 
II. Transfer of real property. 
III. Transfer of personal property. 
IV. Recording transfer. 
V. Unlawful transfers. i 


CHAPTER I. 
TRANSFER IN GENERAL. 


Article I. Definition of transfer. 
IT. What may be transferred. 
ITI. Mode of transfer. 
IV. Interpretation of grants. 
V. Effect of transfer. 


ARTICLE I.—-DEFINITION OF TRANSFER. 


§ 599. Definition. .Transfer is an act of the parties or of the law, 
by which the title to property is conveyed from one living poroa to 


. another. 


Cal. 1039. 
Acker v. Walker, 5 N. W. Rep. 584. 


$ 600. Consideration, when unnecessary. A voluntary trans- 
fer is an executed contract, subject to all rules of law concerning con- 
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tracts in general, except that a consideration is not necessary to its va- 
lidity. 
Cal. 1040. 
ARTICLE IIl.—WHAT MAY BE TRANSFERRED. 


§ 601. Any property. Property of any kind may be transferred, 
except as otherwise provided by this article. 

Cal. 1044. 

Cady v. Eighmey, 7 N. W. Rep. 102; Dayton v. Fargo, I Id. 758. 

§ 602. Not transferable. A mere possibility, not coupled with 
an interest, cannot be transferred. > 

Cal. 1045. 


§ 603. Only to principal owner. A mere right of re-entry, or 
of repossession for breach of a condition subsequent, cannot be trans- 
ferred to any one except the owner of the property affected thereby. 

Cal. 1046. 

ARTICLE III.—MODE OF TRANSFER. 


§ 604. Writing only when required. A transfer may be 
made without writing in every case in which a writing is not expressly 
required by statute. 

Cal. 1052. 


§ 605. Grant defined. A transfer in writing is called a grant, or 
conveyance, or bill of sale. The term “grant” in this and the next two 
articles includes all these instruments, unless it is specially applied to 
real property. 

Cal. 1053. 


§ 606. Effect by delivery. A grant takes effect so as to vest the 
interest intended to be transferred only upon its delivery by the grantor. 

Cal. 1054. 

Sec. 216; Roberts v. Swearingen, 1 N. W. Rep. 305; Connard v. Colgan, 8 
N. W. Rep. 351; Rogers v. Rogers, 10 N. W. Rep. 2; “Allen v. Waldo, 11 N. 
W. Rep. 366; Brittain v. Work, 14 N. W. Rep. 421; “Otto v. Doty, 15 N. W. 
Rep. 578; Ireland v. Geraghty, 15 Fed. Rep. 35, and note, 45. 

§ 607. Presumed date. A grant duly executed is presumed to 
have been delivered at its date. 

Cal. 1055. 

Connard v. Colgan, 8 N. W. Rep. 351. 


§ 608. To grantee absolute. A grant cannot be delivered to the 
grantee conditionally. Delivery to him or to his agent as such is neces- 
sarily absolute, and the instrument takes effect thereupon discharged of 
any condition on which the delivery was made. 

Cal. 1056. 


§ 609. Escrow. A grant may be deposited by the grantor with a 
third person, to þe delivered on the performance of a condition, and on 
delivery by the depositary it will take effect. While in the possession 
of the third person, and subject to condition, it is called an escrow. 

Cal. 1057. 


maena e onpa anas 


880 CIVIL CODE. 


Patrick v. McCormick, 4 N. W. Rep. 512; Cotton v. Gregory, Id. 939; City 
of Winona v. M. Ry. Const. Co. 11 N. W. Rep. 228; Ortman v. First. Nat, 
Bank of Monroe, 12 N. W. Rep. 907; Andrews v. Farnham, 13 N. W. Rep.. 
161i. 

§ 610. Redelivery not transfer. Redelivering a grant of real 
property to the grantor, or canceling it, does not operate to retransfer the 
title. 


Cal. 1058. 
Rogers v. Rogers, 10 N. W. Rep. 2. 


§ 611. Constructive delivery. Though a grant be not actually 
delivered into the possession of the grantee, it is yet to be deemed con- 
structively delivered in the following cases: 

1. Where the instrument is, by the agreement of the parties at the 
time of execution, understood to be delivered, and under such circum- 
stances that the grantee is entitled to immediate delivery; or, 

2. Where it is delivered to a stranger for the benefit of the grantee, 
and his assent is shown or may be presumed. 


Cal. 1059. 
Ireland v. Geraghty, 15 Fed. Rep. (note) 45; Patrick v. Howard,.10 N. W.. 
Rep. 71. 
ARTICLE IV.—INTERPRETATION OF GRANTS. - 


§ 612. Like contracts. Grants are to be interpreted in like man- 
ner with contracts in general, except so far as is otherwise provided by 
this article. 

Cal. 1066. 

§ 613. Relative force of parts. A clearand distinct limitation. 
in a grant is not controlled by other words less clear and distinct. 

Cal. 1067. 


‘§ 614. Recitals clear doubts. If the operative words of a grant 
are doubtful, recourse may be had to its recitals to assist the construc- 
tion. 

Cal. 1068. 


§ 615. Interpretation. A grant is to be interpreted in favor of 
the grantee, except that a reservation in any grant, and every grant by 
a public officer or body, as such, to a private party, is to be interpreted 
in favor of the grantor. 

Cal. 1069. 


§ 616. Former part prevails. If several parts of a grant are 
absolutely irreconcilable, the former part prevails. 
Cal. 1070. 


§ 617. Without issue—defined. Wherea future interest islim- 
ited by a grant, to take effect on the death of any person without heirs, 
or heirs of his body, or without issue, or in equivalent words, such words 
must be taken to mean successors or issue living at the death of the per- 
son named as ancestor. 

Cal. 1071. 
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§ 618. Requisites of fee. Words of inheritance or succession 
are not requisite to transfer a fee in real property. 
Cal. 1072. 
f ARTICLE V.—-EFFECT OF TRANSFER. 


§ 619. Vest actual title. A transfer vests in the transferee all 
the actual title to the thing transferred, which the transferrer then has, 
unless a different intention is expressed or is necessarily implied. 

Cal. 1083.. 

§ 620. Thing includes incident. The transfer of a thing trans- 
fers also all its incidents, unless expressly excepted; but the transfer of 
an incident to a thing does not transfer the thing itself. 


Cal. 1084. 
Sees. 1717, 1727; Coman v. Thompson, 10 N. W. Rep. 62; Green v. Bur- 
rows, Id. 111; Hecht v. Dettman, Id. 241. 


§ 621. Party not named. A present interest, and the benefit of 
a condition or covenant respecting property, may be taken by any nat- 
ural person under a grant, although not named a party thereto. 


CHAPTER II. 
TRANSFER OF REAL PROPERTY. 


ARTICLE I. Mode of transfer. 
II. Effect of transfer. 


ARTICLE I.--MODE OF TRANSFER. 


§ 622. By-law or writing. An estate in real property, other 


than an estate at will, or for a term not exceeding one year, can be trans- 
ferred only by operation of law, or by an instrument in writing, sub- 
scribed by the party disposing of the same, or by his agent, thereunto 
authorized by writing. 

Cal. 1091. 

Secs. 920, 991, 998, 1030; Tidd v. Rines, 2 N. W. Rep. 497; Koplitz v. 
Gustavus, 3 N. W. Rep. 754; Eggleston v. Wagner, 10 N. W. Rep. 37; Clark 
7. Davidson, Id. 384; Green v. Cross, Id. 459; Gartrell v. Stafford, 11 N. W. 

ep. 732. 

§ 623. Seal abolished—proof. The execution of a grant of such 
estate in real property, if it is not duly acknowledged, must, to entitle 
the grant to be recorded, be proved by a subscribing witness, or as other- 
wise provided in section six hundred and forty-eight. The absence of 
the seal of any grantor or his agent from any grant of an estate in real 
property heretofore or hereafter made, shall not invalidate, or in any 
manner impair the same. 

Thomas v. Joslyn, 15 N. W. Rep. 675. 
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§ 624. Form of grant. A grant of an estate in real property 
may be made, in substance, as follows: 

This grant, made the day of , in the year , between A. 
B., of , of the first part, and C. D., of , of the second part, wit- 
nesseth: That the party of the first part hereby grants to the party of the 
second part, in consideration of dollars, now received, all the real prop- 
erty situated in , and bounded (or described) as follows: i 

Witness the hand ofthe party of the first part. A.B: 

Cal. 1092. 

Description of property conveyed. Tewksbury v. French, 6 N. W. Rep. 
218; Johnson v. Ashland Lumber Co. 9 N. W. Rep. 464; Reed v. Lammel, 
Id. 858; Messer v. Oestrich, 10 N. W. Rep. 6; Vaughan v. Sheridan, 15 N. 
W. Rep. 62. 


§ 625. Repealed. (Sess. Laws 1881, c. 2, § 1.) 
$ 626. Repealed. (Sess. Laws 1881, c. 2, § 1.) 


ARTICLE II.——EFFECT OF TRANSFER. 


§ 627. All easements pass. A transfer of real property passes 
all easements attached thereto, and creates in favor thereof an easement 
to use other real property of the person whose estate is transferred, in 
the same manner and to the same extent as such property was obviously 
and permanently used by the person whose estate is transferred for the 
benefit thereof, at the time when the transfer was agreed upon or com- 
pleted. ’ 

Cal. 1104. 

Secs. 620, 633, 711, 796, 1722, 1737; Kneeland v. Van Valkenburgh, 1 N. 
W. Rep. 63. 

§ 628. Warranties implied by grant. From the use of the 
word “grant” in any conveyance by which an estate of inheritance or fee- 
simple is to be passed, the following covenants, and none other, on the 
part of the grantor, for himself and his heirs, to the grantee, his heirs 
and assigns, are implied, unless restrained by express terms contained 
in such conveyance: 

1. That previous to the time of the execution of such conveyance 
the grantor has not conveyed the same estate, or any right, title, or in- 
terest therein, to any person other than the grantee. 

2. That such estate is, at the time of the execution of such convey- 
ance, free from incumbrances done, made, or suffered by the grantor, or 
any person claiming under him. Such covenants may be sued upon in 
the same manner as if they had been expressly inserted in the convey- 
ance. 

Cal. 1118. 


$ 629. Effect defined: Every grant of an estate in real property 
is conclusive against the grantor, and every one subsequently claiming 
under him, except a purchaser or incumbrancer who, in good faith, and 
for a valuable consideration, acquires a title or lien by an instrument 
that is first duly recorded. 

Cal. 1107. 

Coman v. Thompson, 10 N. W. Rep. 62. 


& 
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§ 6380. Valid pro tanto. A grant, made by the owner of an es- 


` tate for life or years, purporting to transfer a greater estate than he could 


lawfully transfer, does not work a forfeiture of his estate, but passes to 
the grantee all the estate which the grantor could lawfully transfer. 
Cal. 1108. 


$ 631. Title to highway. A transfer of land, bounded by a 
highway, passes the title of the person whose estate is transferred to the 
soil of the highway in front to the center thereof, unless a different in- 
tent appears from the grant. 

Cal. 1112: 


§ 682. Tenants’ rights. Grants of rents, or of reversions, or of 


‘remainders, are good and effectual without attornments of the tenants; 


but no tenant, who, before notice of the grant, shall have paid rent to 
the grantor, must suffer any damage thereby. 
Cal. 1111. 


§ 633. Presumptions—constructions—liens. Lineal and col- 
lateral warranties, with all their incidents, are abolished; but the heirs 
and devisees of any person who has made any covenant or agreement in 
reference to the title of, in, or to any real property, are answerable upon 
such covenant or agreement to the extent of the land descended or de- 
vised to them, in the cases and in the manner preseribed by law. 

2. A fee-simple title is presumed to be intended to pass by a grant 
of real property, unless it appears from the grant that a lesser estate was 
intended. 

3. An instrument purporting to be a grant of real property, to take 
effect upon condition precedent, passes the estate upon the performance 
of the condition. 

4. Where a person purports by proper instrument to grant real prop- 
erty in fee-simple, and subsequently acquires any title or claim of title 
thereto, the same passes, by operation of law, to the grantee, or his suc- 
cessors. 

5. Where a grant is made upon condition subsequent, and is subse- 
quently defeated by the non-performance of the condition, the person 
otherwise entitled to hold under the grant must reconvey the property 
to the grantor, or his successors, by grant, duly acknowledged for record. 

6. The term “incumbrances” includes taxes, assessments, and all 
liens upon real property. 

Cal. 1105, 1106, 1109,*1110, 1114, 1115. 

Secs. 627, 711, 796, 1717, 1727, 1732; Code Civil Proc. § 221, p. 249. 
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CHAPTER III. . 
TRANSFERS OF PERSONAL PROPERTY.. 


ARTICLE I. Mode of transfer. 


II. What operates as a transfer. 
III. Gifts. 


ARTICLE I.—MODE OF TRANSFER. 


§ 634. Trusts and ships. An interest in a ship, or in an exist- 
ing trust, can be transferred only by operation of law, or by a written 
instrument, subscribed by the person making the transfer, or by his 
agent. 

Cal. 1135. 


§ 6385. Other personalty. The mode of transferring other per- 


sonal property by sale, is regulated by the title on that subject in the 
third division of this Code. 


Secs. 981-994. 


ARTICLE II.--WHAT OPERATES AS A TRANSFER. 


§ 686. Present transfer. The title to personal property, sold or 
exchanged, passes to the buyer whenever the parties agree upon a pres- 
ent transfer, and the thing itself is identified, whether it is separated from 
other things or not. 

Cal. 1140. 

Carpenter v. Graham, 3 N. W. Rep. 974; Singer Manuf’g Co. v. Sammons, 
5 N. W. Rep. 788; Dean v. Adams, 6 N. W. Rep. 229; Tiffany v. Henderson, 
7 N. W. Rep. 683; Thorpe v. Fowler, 11 N. W. Rep. 8; McCormick v. Ste- 
venson, 12 N. W. Rep. 828; Somers v. McLaughlin,.15 N. W. Rep. 442. 

§ 637. Future. Title is transferred by an executory agreement 
for the sale or exchange of personal property only when the buyer has 
accepted the thing, or when the seller has completed it, prepared it for 
delivery, and offered it to the buyer, with intent to transfer the title 
thereto, in the manner prescribed by the chapter upon offer of perform- 
ance. 

Cal. 1141. 

Sec. 851; Musgat v. Pumpelly, 1 N. W. Rep. 410; Kelly v. Bliss, 11 N. 
W. Rep. 488; Galloway v. Week, 12 N. W. Rep. 10; Marquette Manuf’g Co. 
v. Jeffery, 13 N. W. Rep. 592. 


$ 638. By agent. Where the possession of personal property, to- 
gether with a power to dispose thereof, is transferred by its owner to an- 
other person, an executed sale by the latter while in possession, to a 
buyer in good faith and in the ordinary course of business, for value, 
transfers to such buyer the title of the former owner, though he may be 
entitled to rescind, and does rescind the transfer made by him. 

Cal. 1142. 
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- ARTICLE I11.—GIFTS. 


$ 689. No consideration. A gift is a transfer of personal prop- 
erty, made voluntarily and without consideration. 

Cal. 1146. 

Smith v. Riggs, 8 N. W. Rep. 479; Wilcox v. Matteson, 9 N. W. Rep. 814; 
Joeckel v. Joeckel, 14 N. W. Rep. 598; Johnson v. Ghost, Id. 391; Robb v. 
Brewer, 15 N. W. Rep. 420; Kellogg v. Adams, Id. 115. 

§ 640. Delivery necessary. A verbal gift is not valid unless 
the means of obtaining possession 4nd control of the thing are given, nor 
if it is capable of delivery, unless there is an actual or symbolical deliv- 
ery of the thing to the donee. 

Cal. 1147. 

McKenna v. Kelso, 3 N. N. W. Rep. 152; Willey v. Backus, Id. 481; Bas- 
kett v. Hassell, 2 Sup. Ct. Rep. 415. 

§ 641. Irrevocable. A gift, other than a gift in view of death, 
cannot be revoked by the giver. 

Cal. 1148. 


§ 642. In view of death. A gift in view of death is one which 
is made in contemplation, fear, or peril of death, and with intent that 
it shall take effect only in case of the death of the giver. 

Cal. 1149. 

Baskett v. Hassell, 2 Sup. Ct. Rep. 415; Darland v. Taylor, 3 N. W. Rep. 

$ 643. Presumed, when. A gift made during the last illness of 
the giver, or under circumstances which would naturally impress him 
with an expectation of speedy death, is presumed to be a gift in view of 
death. i 

Cal. 1150. 


§ 644. Revocable-—limitation. A gift in view of death may be 
revoked by the giver at any time, and is revoked by his recovery from 
the illness, or escape from the peril, under the presence of which it was 
made, or by the occurrence of any event which would operate as a revo- 
cation of a will made at the same time, but when the gift has been deliv- 
ered to the donee, the rights of a bona fide purchaser from the donee 
before the revocation shall not be affected by the revocation. 

Cal. 1151. e 

Baskett v. Hassell, 2 Sup. Ct. Rep. 418. 


§ 645. Will does not affect. A gift in view of death is not 
affected by a previous will, nor by a subsequent will, unless it expresses 
an intention to revoke the gift. 

Cal. 1152. 


§ 646. Deemed a legacy. A gift in view of death must be 
treated as a legacy, so far as relates only to the creditors of the giver. 

Cal. 1153. l 

Baskett v. Hassell, 2 Sup. Ct. Rep. 422, 634. 
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CHAPTER IV. - 
RECORDING TRANSFERS. 


ARTICLE I. What may be recorded. 
II. Mode of recording. 
III. Proof and acknowledgment of instruments. 
IV. Effect of recording, or of the want thereof. 


ARTICLE I.—-WHAT MAY BE RECORDED. 


§ 647. Judgments, letters patent, etc. Any instrument or 
judgment affecting the title to or possession of real property may be re- 
corded under this chapter. 

2. Judgments affecting the title to or possession of real property, 
authenticated by the certificate of the clerk of the court in which such 
judgments were rendered, may be recorded without acknowledgment or 
further proof. 

3. Letters patent from the United States, and final receiver’s receipts 
from United States land-offices, may be recorded without acknowledg- 
ment or further proof. (As amended, Sess. Laws, 1879, c. 47.) 

Cal. 1158-1160. 

Docketing of judgment gives lien, how. Code Civil Proc. §§ 800-804, pp. 
89, 90; Coolbough v. Roemer, 15 N. W. Rep. 869. 

§ 648. Prerequisites to record. Before an instrument can be 
recorded, unless it belongs to the class provided for in either sections six 
hundred and forty-seven or six hundred and sixty-seven, its execution 
must be acknowledged by the person executing it, or, if executed by a 
corporation, by its president or secretary, or proved by a subscribing wit- 
ness, or aS provided in sections six hundred and sixty-three and six hun- 
dred and sixty-four, and the acknowledgment or proof certified in the 
manner prescribed by article three of this chapter. 

Cal. 1161. 

Girardin v. Lampe, 16 N. W. Rep. 614. 

§ 649. Proved instrument filed. An instrument proved and 
certified pursuant to sections six hundred and sixty-three and six hun- 
dred and sixty-four may be recorded in the proper office, if the original 
is at the same time deposited therein to remain for public inspection, but 
not otherwise. 

Cal. 1162. 


§ 650. Creditors’ trusts and liens. Transfers of property in 
trust for the benefit of creditors, and transfers of or liens on property, by 
way of mortgage, are required to be recorded in the cases specified in the 
title on special relations of debtor and creditor and the chapter on mort 
gages, respectively. 

Cal. 1164. 

See sec. 2027. Registry at mortgages and assignment of. Secs. 1735-1741. 
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ARTICLE II.—-MODE OF RECORDING. 


§ 651. Where and when. Instruments entitled to be recorded 
must be recorded by the register of deeds of the county in which the 
real property affected thereby is situated. The register must, in all cases, 
indorse the amount of his fee for the recording on the instrument re- 
corded. 

Cal. 1169. 


2. An instrument is deemed to be recorded when, being duly ac- 
knowledged or proved and certified, it is deposited in the register’s office, 
with the proper officer, for record. 

Kessey v. McHenry, 6 N. W. Rep. 262. 


*§ 65la. Conveyances in unorganized counties, where to be re- 
corded. That the unorganized counties of the territory in any judicial sub- 
division, are hereby attached to and made a part of the county where the 
court is held for such subdivision for the purpose of filing and recording all 
deeds, mortgages, and other instruments, so long as such counties remajn unor- 
ganized, and the filing and record of all such deeds, mortgages, and other instru- 
ments heretofore made in the manner provided for in this act are hereby de- 
clared to be legal and valid. (Sess. Laws 1881, c. 121, § 1.) 


§ 652. Separate classes. Grants, absolute in terms, are to be 
recorded in one set of books, and mortgages in another. 
Cal. 1171. 


$ 6538. Register’s duties. The duties of register of deeds, in re- 
spect to recording instruments, are prescribed by statute. 


Cal. 1172. 
For duties of register. See Pol. Code Dak. c. 21, §§ 57-60, and Appendix, 
c. 21, *§§ 57b, 57e. i 


§ 654. Of vessels. The mode of recording transfers of vessels, 
registered under the laws of the United States, is regulated by acts of 
congress. 

Cal. 1173. 


ARTICLE IIt.—-PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS. 


§ 655. Within territory. The proof or acknowledgment of an 
instrument may be made at any place within this territory, before a jus- 
tice, clerk of the supreme court, or notary public. 

Cal. 1180. 


§ 656. Within jurisdiction. The proof or acknowledgment of 
an instrument may be made in this territory within the judicial dis- 
trict, county, subdivision, or city for which the officer was elected or ap- 
pointed, before either: 

. <A judge or clerk of a court of record; or, 
A mayor of a city; or, s 
A register of deeds; or, 
A justice of the peace; 
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5. Or, United States circuit or district court commission. (As amended, 
Sess. Laws 1883, c. 1.) 
Cal. 1181. i 


§ 657. Within United States. The proof or acknowledgment 
of an instrument may be made without the territory, but within the 
United States, and within the jurisdiction of the officer, before either: 

Í. <A justice, judge, or clerk of any court of record of the United 
States; 

2. <A justice, judge, or clerk of any court of record of any state or 
territory; or, . 

3. A notary public; or, 

4. Any other officer of the state or territory where the acknowledg- 
ment is made, authorized by its laws to take such proof or acknowledg- 
ment; l 

o. A commissioner appointed for the purpose by the governor of this 
territory, pursuant to the Political Code. 

Cal. 1182. 


§ 658. Foreign. The proof or acknowledgment of an instrument 
may be made without the United States before either: 

1. A minister, commissioner, or charge d'affaires of the United States, 
resident and accredited in the country where the proof or acknowledg- 
ment is made; or, 

2. A consul, vice-consul, or consular agent of the United States, res- 
ident in the country where the proof or acknowledgment is made; or, 

3. <A judge of a court of record of the country where the proof or ac- 
knowledgment is made; or, 

4. A notary public of such country. 

When any of the officers mentioned in this article are authorized by 
law to appoint a deputy, the acknowledgment or proof may be taken by 
such deputy, in the name of his principal. 

Cal. 1183. 


$ 659. Requisites of acknowledgment. The acknowledgment 
of an instrument must not be taken, unless the officer taking it knows, 
or has satisfactory evidence, on the oath or affirmation of a credible wit- 
ness, that the person making such acknowledgment is the individual 
who is described in and who executed the instrument; or, if executed by 
a corporation, that the person making such acknowledgment is the pres- 
ident or secretary of such corporation. 

Cal. 1185. 

See form of certificate. Sec. 666. 


§ 660. Repealed. (Sess. Laws 1881, c. 2, § 1.) 


§ 661. Prescribing acknowledgment by married women. 
A conveyance or other instrument, executed by a married woman, has 
the same effect as if she were unmarried, and may be acknowledged in 
the same manner. (ds amended, Sess. Laws 1881, c. 2, § 2.) 

Cal. 1187. 

The case of Wambold v. Foote, 2 Dak. 1,2 N. W. Rep. 239, was decided be- 
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fore this section was amended. See Paxton v. Marshall, 18 Fed. Rep. 361, 
and note, 364. 

§ 662. By whom proved. Proof of the execution of an instru- 
ment, when not acknowledged, may be made either: 

1. By the party executing it, or either of them; or, 

2. By a subscribing witness; or, 

3. By other witnesses, in cases mentioned in sections six hundred 
and sixty-three and six hundred and sixty-four. 

1. If bya subscribing witness, such witness must be personally known 
to the officer taking the proof to be the person whose name is subscribed 
to the instrument as a witness, or must be proved to be such by the oath 
of a credible witness. 

2. The subscribing witness must prove that the person whose name 
is subscribed to the instrument as a party is the person described in it, 
and that such person executed it, and that the witness subscribed his 
name thereto as a witness. 

Cal. 1195. 


$ 668. Handwriting, when. The execution of an instrument 
may be established by proof of the handwriting of the party, and of a 
subscribing witness, if there is one, in the following cases: 

1. When the parties and all the subscribing witnesses are dead; or, 

2. When the parties and all the subscribing witnesses are non-resi- 
dents of the territory; or, 

3. When the place of their residence is unknown to the party de- 
siring the proof, and cannot be ascertained by the exercise of due dili- 
gence; or, 

4. When the subscribing witness conceals himself, or cannot be found 
by the officer by the exercise of due diligence in attempting to serve the 
subpcena or attachment; or, 

5. In case of the continued failure or refusal of the witness to testify, 
for the space of one hour, after his appearance. 

Cal. 1198. 


§ 664. Facts required. The evidence taken under the preceding 
section must satisfactorily prove to the officer the following facts: 

1. The existence of one or more of the conditions mentioned therein; 
ancl, 

2. That the witness testifying knew the person whose name purports 
to be subscribed to the instrument as a party, and is well acquainted with 
his signature, and that it is genuine; and, 

3. That the witness testifying personally knew the person who sub- 
scribed the instrument as a witness, and is well acquainted with his sig- 
nature, and that it is genuine; and, ` 

4. The place of residence of the witness. 

Cal. 1199. 


§ 665. Contents of certificate. An officer taking proof of the 
execution of an instrument must, in his certificate, indorsed thereon or 
attached thereto, set forth all the matters required by law to be done or 
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i 
known by him, or proved by him, on the proceeding, together with the 
names of all the witnesses examined before him, their places of residence 
respectively, and the substance of their evidence. 
Cal. 1200. 


§ 666. Forms of certificate. An officer taking the acknowledg- 
ment of an instrument must indorse thereon or attach thereto a certifi- 
cate substantially in the forms hereinafter prescribed, and such certifi- 
cate of acknowledgment, unless it is otherwise in this article provided, 
must be substantially in the following form: 

1. TERRITORY OF OR STATE OF 


3 
COUNTY OF aie 
On this ———— day of , in the year —, before me personally ap- 
peared , known to me (cr proved to me on the oath of ) to be the 


person who is described in, and who executed, the within instrument, and ac- 
knowledged to me that he (or they) executed the same. 


2. The certificate of acknowledgment of an instrument executed by 
a corporation must be substantially in the following form: 


TERRITORY OF wieg 
COUNTY OF ` 
On this day of , in the year , before me (here insert 


the name and quality of the officer) personally appeared , known to 
me (or proved to me on the oath of ) to be the president (or the secre- 
tary) of the corporation that is described in and that executed the within in- 
strument, and acknowledged to me that such corporation executed the same. 


38. REPEALED. (Sess. Laws 1881, c. 2, § 8.) 
4, The certificate of acknowledgment by an attorney in fact must 
be substantially in the following form: 


TERRITORY OF er 
COUNTY OF : 
On this day of , in the year » before me (here insert 


the name and quality of the officer) personally appeared , known to me 
(or proved to me on the oath of ) to be the person who is described in, 
and whose name is subscribed to, the within instrument as the attorney in 
fact of , and acknowledged to me that he subscribed the name of 
thereto as principal, and his own name as attorney in fact. 


5. Officers taking and certifying acknowledgments or proof of instru- 
ments for record must authenticate their certificates by affixing thereto. 
their signatures, followed by the names of their offices; also their seals 
of office, if by the laws of the territory, state, or country where the ac- 
knowledgment or proof is taken, or by authority of which they are act- 
ing, they are required to have official seals. Judgesand clerks of courts 
of record must authenticate their certificates as aforesaid, by affixing 
thereto the seal of their proper court; and mayors of cities by the seal 
thereof. 

6. The certificate of proof or acknowledgment, if made before a jus- 
tice of the peace, when used in any county other than that in which he 
resides, must be accompanied by a certificate under the hand and seal 
of the clerk of the district court, or of any other county court of record, 
of the county in which the justice resides, setting forth that such justice, 
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at the time of taking such proof or acknowledgment, was authorized to 
take the same, and that the clerk is acquainted with his handwriting, 
and believes that the signature to the original certificate is genuine. 

Cal. 1188-1194. e 

Girardin v. Lampe, 16 N. W. Rep. 614; Tidd v. Rines, 2 N. W. Rep. 497; 
Sparrow v. Hovey, 3 N. W. Rep. 198; Maxwell v. Hartman, 8 N. W. Rep. 103; 
Green v. Cross, 10 N. W. Rep. 459; Knight v. Leary, 11 N. W. Rep. 600; 
Spitznagle v. Van Hessch, 14 N. W. Rep. 417; Galley v. Galley, 15 N. W. Rep. 
318. ‘ 


§ 667. Action to correct. 1. When the acknowledgment or 
proof of execution of an instrument is properly made, but defectively 
certified, any party interested may have an action in the district court 
to obtain a judgment correcting the certificate. 

2. Any person interested under an instrument entitled to be proved 
for record may institute an action in the district court against the proper 
parties to obtain a judgment proving such instrument. 

3. A certified copy of the judgment in a proceeding instituted under 
either of the two preceding subdivisions, showing the proof of the in- 
strument, and attached thereto, entitles the instrument to record, with 
like effect as if acknowledged. - 

Cal. 1202. 

See sec. 2004. . 

§ 668. Powers of officer. Officers authorized to take the proof 
of instruments are authorized in such proceedings: 

1. To administer oaths or affirmations. 

2. To employ and swear interpreters. 

3. To issue subpcenas, and to punish for contempt, as provided in 
the Code of Civil Procedure in regard to the means of producing wit- 
nesses. 

Cal. 1201. 


§ 669. Former laws apply. The legality of the execution, ac- 
knowledgment, proof, form, or record of any conveyance or other in- 
strument made before this amended Code goes into effect, executed, ac- 
knowledged, proved, or recorded, is not affected by anything contained 
in this chapter, but depends for its validity and legality, except as to 
seals, upon the laws in force when the act was performed. 

Cal. 3, 1205. 


§ 670. Record and effect of former deeds. All conveyances 
of real property made before this amended Code goes into effect, and ac- 
knowledged or proved according to the laws in force at the time of such 
making and acknowledgment or proof, have the same force as evidence, 
and may be recorded in the same manner, and with like effect, as con- 
veyances executed and acknowledged in pursuance of this chapter. 

Cal. 3, 1206. 


ARTICLE IV.——-EFFECT OF RECORDING, OR THE WANT THEREOF. 


§ 671. First record valid. Every conveyance of real property, 
other than a lease for a term not exceeding one year, is void as against 
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any subsequent purchaser or incumbrancer, including an assignee of a 
mortgage, lease, or other conditional estate, of the same property or any 
part thereof, in good faith and for a valuable consideration, whose con- 
veyance is first duly recorded. 

Cal. 1214. 

Sec. 674; Burns v. Berry, 3 N. W. Rep. 924; Rogers v. Pierce, 10 N. W. 
Rep. 535; Wilson v. Wallace, 18 N. W. Rep. 907; Maier v. Davis, 15 N. W, 
Rep. 187; Bank of Farmington v. Ellis, Id. 243. 

§ 672. Conveyance defined. The term “conveyance,” as used 
in the last section, embraces every instrument in writing by which any 
estate or interest in real property is created, aliened, mortgaged, or in- 
cumbered, or by which the title to any real property may be affected, 
except wills, executory contracts for the sale or purchase of real property, 
and powers of attorney. 

Cal. 1215. 


$ 673. Requisite of revocation. No instrument containing a 
power to convey or execute instruments affecting real property, which 
has been recorded, is revoked by any act of the party by whom it was 
executed, unless the instrument containing such revocation is also ac- 
knowledged or proved, certified and recorded, in the same office in which 
the instrument containing the power was recorded. 

Cal. 1216. 


§ 674. Effect of proved instruments. The recording and de- 
posit of an instrument, proved and certified according to the provisions 
of sections six hundred and forty-nine, six hundred and sixty-two, six 
hundred and sixty-three, and six hundred and sixty-four, are construct- 
ive notice of the execution of such instrument to all purchasers and in- 
cumbrancers, subsequent to the recording; but the proof, recording, and 
deposit do not entitle the instrument, or the record thereof, or the tran- 
script of the record, to be read in evidence. 

Constructive notice defined. Sec. 2108. Notice presumed, when. Sec. 
2109; Heim v. Ellis, 18 N. W. Rep. 582; Merriman v. Hyde, 2 N. W. Rep. 
218; Patton v. Eberhart, Id. 954; Stimpson v. Pease, 5 N. W. Rep. 760; Roy 
v. McPherson, 7 N. W. Rep. 873; Bunn v. Valley Lumber Co. 8 N. W. Rep. 
232; Uhl v. Ran, 14 N. W. Rep. 149; Minor v. Willoughby, 3 Minn. (Gil.) 
154; Parret v. Shaubhut, 5 Mina. (Gil.) 258. 


$ 675. Unrecorded—how valid. An unrecorded instrument is 
valid as between the parties thereto and those who have notice thereof. 


Cal. 1217. 

Plumer v. Wausau Boom Co. 5 N. W. Rep. 232; Nolan v. Grant, Id. 513; 
Hawks v. Pritzloff, 7 N. W. Rep. 803; Tiffany v. Henderson, Id. 683; Mis- 
souri Valley Land Co. v. Bushnell, 8 N. W. Rep. 389; Black v. Howell, 10 N. 
W. Rep. 216; Hamilton v.Smith, Id. 276; Mueller v. Brigham, Id. 366; John- 
son vy. Sandhoff, 14 N. W. Rep. 889. 
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CHAPTER V. 
~~ UNLAWFUL TRANSFERS. 


§ 676. Fraudulent—void. Every instrument, other than a will, 
affecting an estate in real property, including every charge upon real 
property, or upon its rents or profits, made with intent to defraud prior 
or subsequent purchasers thereof, or incumbrancers thereon, is void as 
against every purchaser or incumbrancer, for value of the same property, 
or the rents or profits thereof. 

Cal. 1227. 

For transfers voidable as to creditors. See sec. 2023, and notes; Singer 
Manuf’g Co. v Sammons, 5 N. W. Rep. 788. à 

$ 677. Notice avoids fraud. No instrument is to be avoided 
under the last preceding section, in favor of a subsequent purchaser or 
incumbrancer having notice thereof at the time his purchase was made 
or his lien acquired, unless the person in whose favor the instrument 
was made was privy to the fraud intended. 

Cal. 1228. 

Craig v. Fowler, 13 N. W. 116. 


i 

§ 678. Constructive revocation. Where a power to revoke or 
modify an instrument affecting the title to or the enjoyment of an estate 
in real property is reserved to the grantor, or given to any other person, 
a subsequent grant of or charge upon the estate, by the person having 
the power of revocation, in favor of a purchaser or incumbrancer for value, 
operates as a revocation of the original instrument, to the extent of the 
power, in favor of such purchaser or incumbrancer. 

Cal. 1229. 


§ 679. Power deemed executed. Where a person having a 
power of revocation, within the provisions of the last section, is not en- 
titled to execute it until after the time at which he makes such a grant or 
charge as is described in that section, the power is deemed to be exe- 
cuted as soon as he is entitled to execute it. 

Cal. 1230. 


§ 680. Good faith protected. The rights of a purchaser or in- 
cumbrancer in good faith and for value are not to be impaired by any of 
the foregoing provisions of this chapter. 

Singer Manuf’g Co. v. Sammons, 5 N. W. Rep. 788. 


§ 681. Adverse possession. Every grantof real property, other 
than one made by the territory, or under a judicial sale, is void, if at 
the time of the delivery thereof such real property is in the actual pos- 
session of a person claiming under a title adverse to that of the grantor. 


See Code Civil Proc. §§ 45-48, as to adverse possession. Messer v. Oestrich, 
10 N. W. Rep. 6. 
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§ 682. Other unlawful transfers. Other provisions concerning 
unlawful transfers are contained in part two of the fourth division ofthis 
Code, concerning the special relations of debtor and creditor. 


See secs. 2023-2026. 


TITLE V. 


WILL. 


CHAPTER I. Execution and revocation of wills. 
II. Interpretation of wills. 
III. General provisions relating to wills. 


CHAPTER I. 
EXECUTION AND REVOCATION OF WILL. 


§ 683. Who may make—other property. Every person over 
the age of eighteen years, of sound mind, may, by last will, dispose of all 
his estate, real and personal; and such estate not disposed of by will is 
succeeded to as provided in title six of this part, being chargeable in both 
cases with the payment of all the decedent’s debts, as provided in the 
Code of Civil Procedure. 

Cal. 1270. 

In re Probate of the Last Will of Lewis v. Lewis, 7 N. W. Rep. 829; Bom- 
gardner v. Andrews, 8 N. W. Rep. 481; In re Probate of Will of Smith, Id. 
616; Porter v. Throop, 11 N. W. Rep. 174; Rice v. Rice, 15 N. W. Rep. 545. 


$ 684. Married woman—equal right. A married woman may 
dispose of all her separate estate by will without the consent of her hus- 
band, and may alter or revoke the will in like manner as if she were 
single. Her will must be executed and proved in like manner as other 
wills. 

Cal. 1273. 


§ 685. Undue influence. A will or part of a will procured to be 
made by duress, menace, fraud, or undue influence may be denied pro- 
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bate; and a revocation, procured by the same means, may be declared 
void. 

Cal. 1272. 

In re will of Carroll, 7 N. W. Rep. 434; Dye v. Young, Id. 678; Otto v. 
Doty, 15 N. W. Rep. 578; Thompson v. Hawkes, 14 Fed. Rep. 902, and note, 
905. : 


§ 686. What disposable. Every estate and interest in real or 
personal property to’ which heirs, husband, widow, or next of kin might 
succeed, may be disposed of by will. 

Cal. 1274. - : 

McClure v. Johnson, 10 N. W. Rep. 217. 


§ 687. To whom. A testamentary disposition may be made to 
any person capable by law of taking the property so disposed of, except 
that no corporation can take under a will, unless expressly authorized 
by its charter or by statute so to take. 

Cal. 1275. 


§ 688. Nuncupative will. To make a nuncupative will valid, 
and to entitle it to be admitted to probate, the following requisites must 
be observed: 

1. The estate bequeathed must not exceed in value the sum of one 
thousand dollars. l 

2. It must be proved by two witnesses who were present at the mak- 
ing thereof, one of whom was asked by the testator at the time to bear 
witness that such was his will, or to that effect. 

3. The decedent must, at the time, have been in actual military 
service in the field, or doing duty on shipboard at sea, and in either case 
in actual contemplation, fear, or peril of death; or the decedent must 
have been at the time in expectation of immediate death from an injury 
received the same day. 

Cal. 1289. 


§ 689. Mutual will—revocation. A conjoint or mutual will is 
valid, but it may be revoked by any of the testators in like manner with 
any other will. 

Cal. 1279. 


$ 690. Probate of conditional will. A will, the validity of 
which is made by its own terms conditional, may-be denied probate, 
according to the event, with reference to the condition. 

Cal. 1281. 


§ 691. Execution of will olographic. An olographic will is 
one that is entirely written, dated, and signed by the hand of the testa- 
tor himself. It is subject to no other form, and may be made in or out 
of this territory, and need not be witnessed. 

2. Every will other than a nuncupative will, must be in writing; 
and every will, other than an olographic will and a nuncupative will, 
must be executed and attested as follows: 


1. It must be subscribed at the end thereof by the testator himself, 
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or some person in his presence, and by his direction must subscribe 
his name thereto; 

2. The subscription must be made in the presence of the attesting - 
witnesses, or be acknowledged by the testator to them, to have been made 


. by him or by his authority; 


3. The testator must, at the time of subscribing or acknowledging 
the same, declare to the attesting witnesses that the instrument is his 
will; and, 

4. There must be two attesting witnesses, each of whom must sign 
his name as a witness, at the end of the will, at the testator’s request, 
and in his presence. 

Cal. 1277. 

Estate of Billings, 1 Pac. Rep. 701; In re Will of Convey, 2 N. W. Rep. 
1084; In re Probate of Last Wil of Smith, 8 N. W. Rep. 616. 

§ 692. Not in writing. A nuncupative will is not required to. 
be in writing, nor to be declared or attested with any formalities. 

Cal. 1288. 


$ 693. Method of witnessing will. A witness to a written 
will must write, with his name, his place of residence; and a person who 
subscribes the testator’s name, by his direction, must write his own name 
as a witness to the will. Buta violation of this section does not affect 
the validity of the will. 

Cal. 1278. 


In re Will of Convey, 2 N. W. Rep. 1084; In re Will of Rachel Hulse, 3 N. 
W. Rep. 734; In re Probate of Last Will of Smith, 8 N. W. Rep. 616. 


§ 694. Codicil—effect. The execution of a codicil, referring to a 
previous will, has the effect to republish the will, as modified by the 
coclicil. 


§ 695. Law of the place governs. A will of real or personal 
property, or both, or a revocation thereof, made out of this territory by 
a person not having his domicile in this territory, is as valid when exe- 
cuted according to the law of the place in which the same was made, or 
in which the testator was at the time domiciled, as if it were made in 
this territory, and according to the provisions of this chapter. 

Secs. 696, 774; Lynch v. Miller, 6 N. W. Rep. 740; Fitzgerald v. Arel, 16- 
N. W. Rep. 712. 


§ 696. Must be followed. No will or revocation is valid unless 
executed either according to the provisions of this chapter, or according 
to the law of the place in which it was made, or in which the testator 
was at the time domiciled. 

Cal. 1285. 

Secs. 695, 774; Fitzgerald v. Arel, 16 N. W. Rep. 712. 


$ 697. Change of domicile. Whenever a will or a revocation 
thereof is duly executed according to the law of the place in which the 
same was made, or in which the testator was at the time domiciled, the 
same is regulated as to the validity of its execution by the law of such 
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place, notwithstanding that the testator subsequently changed his domi- 
cile to a place by the law of which such will would be void. 


§ 698. Deposited wills. Every probate judge must deposit in 
his office any will delivered to him for that purpose, and give a written 
receipt to the depositor, and must inclose such will in a sealed wrapper, 
so that it cannot be read, and indorse thereon the name of the testator, 
his residence, arid the date of the deposit, and such wrapper must not 

' be opened until its delivery under the provisions of the next section. 


§ 699. How disposed of. A will deposited under the provisions 
of the last section must be delivered only: 

1. To the testator in person; 

2. Upon his written order, duly proved by the oath of a subscribing 

~, witness; 

3. After his death to the person, if any, named in the indorsement 
on the wrapper of the will; or, ý 

4, If there is no such indorsement, and if the will was not deposited 
with the probate judge having jurisdiction of its probate, then to the 
probate judge who has jurisdiction. 


§ 700. Probate judge opens. The probate judge with whom a 
will is deposited, or to whom it is delivered, must, after the death of the 
testator, publicly open and examine the will and file it in his office, 
there to remain until duly proved, or to deliver it to the probate judge 
having jurisdiction of its probate. 

Prob. Code Dak. §§ 15-21, pp. 203, 204. 


§ 701. Proof of lost will. A lost or destroyed will of real or 
personal property, or both, may be established in the cases provided in 
the Probate Code, or any act in force on that subject. 

Prob. Code Dak. §§ 38-41, p. 208. i 


§ 702. Revocation of wills. Except in the cases in this chapter 
mentioned, no written will, nor any part thereof, can be revoked or al- 
tered, otherwise than: 

1. By a written will, or other writing of the testator, declaring such 
revocation or alteration, and executed with the same formalities with 
which a will should be executed by such testator; or, 

2. By being burnt, torn, canceled, obliterated, or destroyed, with 
the intent and for the purpose of revoking the same, by the testator him- 
self, or by some person in his presence and by his direction. 

Cal. 1292. ; 

Gay v. Gay, 14 N. W. Rep. 238. 


$ 703. Proof of destruction. When a will is canceled or de- 
stroyed by any other person than the testator the direction of the tes- 


tator, and the fact of such injury or destruction must be proved by two 
witnesses. 


Cal. 1293. 


§ 704. Partial erasure. A revocation by obliteration on the face 
of the will may be partial or total, and is complete if the material part 
V.2—57 
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is so obliterated as to show an intention to revoke; but where, in order 
to affect a new disposition, the testator attempts to revoke a provision of 
the will by altering or obliterating it on the face thereof, such revocation 
is not valid unless the new disposition is legally effected. 


$ 705. Duplicates—revocation. The revocation of a will, exe- 
cuted in duplicate, may be made by revoking one of the duplicates. 
Cal. 1295. l 


§ 706. Wills valid. A prior will is not revoked by a subsequent 
will, unless the latter contains an express revocation, or provisions wholly 
inconsistent with the terms of the former will; but in other cases the 
prior will remains effectual so far as consistent with the provisions of the 
subsequent will. 

Cal. 1296. 


§ 707. Revivor not presumed. If, after making a will, the 
testator duly makes and executes a subsequent will, the destruction, 
canceling, or revocation of the latter does not revive the former, unless 
it appears by the terms of such revocation that it was his intention to 
revive the former will, or unless after such destruction, canceling, or re- 
vocation he duly republishes the prior will. 


Cal. 1297. 
Scott v. Fink, 7 N. W. Rep. 799. 


§ 708. Issue, or wife, after will made. 1. If, after having 
made a will, the testator marries and has issue of such marriage, born 
either in his life-time or after his death, and the wife or issue survives 
him, the will is revoked, unless provision has been made for such issue 
by some settlement, or unless such issue are provided for in the will, or 
in such way mentioned therein as to show an intention not to make such 
provision; and no other evidence to rebut the presumption of such re- 
vocation can be received. 

2. If, after making a will, the testator marries, and the wife survives 
the testator, the will is revoked, unless provision has been made for her 
by marriage contract, or unless she is provided for in the will, or in such 
way mentioned therein as to show an intention not to make such provis- 
ion; and no other evidence to rebut the presumption of revocation must 
be received. 

Cal. 1298. 

Milburn v. Milburn, 14 N. W. Rep. 204. 


§ 709. Woman’s marriage revokes will. A will executed 
by an unmarried woman is revoked by a subsequent marriage, and is 
not revived by the death of her husband. 

Cal. 1800. 


§ 710. Devised property sold—effect. An agreement made 
by a testator, for the sale or transfer of property’ disposed of by a will 
previously made, does not revoke such disposal, but the property passes 
by the will, subject to the same remedies on the testator’s agreement, 
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for a specific performance or otherwise against the devisees or legatees, 
as might be had against the testator’s successors if the same had passed 
by: succession. 


Cal. 1801. . 
Probate Code Dak. §§ 221-231. 


$ 711. Incumbrance notrevocation. A charge or incumbrance 
upon any estate, for the purpose of securing the payment of money or 
the performance of any covenant or agreement, is not a revocation of 
any will relating to the same.estate which was previously executed; but 
the devise and legacies therein contained must pass subject to such 
charge or incumbrance. 

Cal. 1802. 

Secs. 627, 633, 796, 1737, 1727, 1732, 775; Prob. Code Dak. §: 140, p. 229; 
Enders v. Enders, 18 N. W. Rep. 507. 

§ 712. Partial disposal after will. A conveyance, settlement, 
or other act.of a testator, by which his interest in a thing previously 
disposed of by his will is altered, but not wholly divested, is not a revo- 
cation, but the will passes the property which would otherwise devolve 
by succession. 

Cal. 1808. res 


§ 713. When such act revokes. If the instrument by which 
an alteration is made in the testator’s interest in a thing previously dis- 
posed of by his will, expresses his intent that it shall be a revocation, 
or if it contains provisions wholly inconsistent with the terms and na- 
ture of the testamentary disposition, it operates as a revocation thereof, 
unless such inconsistent provisions depend on a condition or contingency, 
by reason of which they do not take effect. 

Cal. 1804. 


x w - ¥ 


§ 714. Codicils. The revocation of a will revokes all its codicils. 


Cal. 1805. 


§ 715. Succession supplements will. Whenever a testator has 
a child born after the making of his will, either in his life-time or after 
his death, and dies leaving such child unprovided for by any settlement, 
and neither provided for nor in any way mentioned in his will, the child 
succeeds to the same portion of the testator’s real and personal property 
that he would have succeeded to if the testator had died intestate, 

1. When any testator omits to provide in his will for any of his chil- 
dren, or for the issue of any deceased child, unless it appears that such 
omission was intentional, such child, or the issue of such child, must 
have the same share in the estate of testator as if he had died intestate, 
and succeeds thereto as provided in the preceding [this] section. 

2. When any share of the estate of a testator is assigned to a child 
born after the making of a will, or to a child, or the issue of a ‘child, 
omitted in the will as hereinbefore mentioned, the same must first be 
taken from the estate not disposed of by the will, if any; if that is not 
sufficient, so much as may be necessary must be taken from all the dev- 
isees or legatees, in proportion to the value they may respectively re- 
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ceive under the will, unless the obvious intention of the testator in rela- 
tion to some specific devise or bequest, or other provision in the will, 
would thereby be defeated. In such case such specific devise, legacy, or 
provision may be exempted from such apportionment, and a different 
apportionment, consistent with the intention of the testator, may be 
adopted. 

3. Ifsuch children, or their descendants, so unprovided for, had an 
equal proportion of the testator’s estate bestowed on them in the testa- 
tor’s life-time, by way of advancement, they take nothing in virtue of the 
provisions of the three preceding subdivisions. 

4, Every devise of land in any will conveys all the estate of the de- 
visor therein which he could lawfully devise, unless it clearly appears 
by the will that he intended to convey a less estate. 

Cal. 1806-1811. 

Catholic Mutual Benefit Ass’n v. Firnane, 14 N. W. Rep. 707. 

§ 716. Devisee’s descendants take. When any estate is de- 
vised to any child, or other relation of the testator, and the devisee dies 
before the testator, leaving lineal descendants, such descendants take the 
estate so given by the will, in the same manner as the devisee would 
have done had he survived the testator. 

Cal. 1810. 

Rood v. Hovey, 15 N. W. Rep. 525; Porter v. Porter, Id. 550. 


$ 717. Gift to a witness void. All beneficial devises, lega- 
cies, or gifts whatever, made or given in any will to a subscribing wit- 
ness thereto, are void unless there are two other competent subscribing 
witnesses to the same; but a mere charge on the estate of the testator for 
the payment of debts does not prevent his creditors from being compe- 
tent witnesses to the will. 

Cal. 1282. 


§ 718. Not if entitled—competency. If a witness to whom 
any beneficial devise, legacy, or gift, void by the preceding section, is 
made, would have been entitled to any share of the estate of the testator, 
in case the will should not be established, he succeds to so much of the 
share as would be distributed to him, not exceeding the devise or bequest 
made to him in the will, and he may recover the same of the other dev- 
isees or legatees named in the will, in proportion to and out of the parts 
devised or bequeathed to them. 

1. Ifthe subscribing witnesses to a will are competent at the time of 
attesting its execution, their subsequent incompetency, from whatever 
cause it may arise, does not prevent the probate and allowance of the 
will, if it is otherwise satisfactorily proved. 

Cal. 1283. is 


§ 719. Property acquired after will. Any estate, right, or in- 
terest in lands acquired by the testator after the making of his will passes 
thereby and in like manner as if title thereto was vested in him at the 
time of making the will, unless the contrary manifestly appears by the 
will to have been the intention of the testator. Every will made in ex- 
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press terms, devising, or in any other terms denoting the intent of the 
testator to devise, all the real estate of such testator, passes all the real 
estate which such testator was entitled to devise at the time of his de- 
cease. 

Cal. 1312. 


CHAPTER II. 


INTERPRETATION OF WILLS, AND EFFECT OF VARIOUS PRO- 
VISIONS. 


§ 720. Intention prevails. A will is to be construed according 
to the intention of the testator. Where his intention cannot have effect 
to its full extent, it must have effect as far as possible. 

Cal. 1317. 

Law of place of testator’s domicile governs. Secs. 695, 696; Enders v. En- 


ders, 13 N. W. Rep. 507; Chambers v. Watson, 14 N. W. Rep. 336; Porter v. 
Porter, 15 N. W. Rep. 550. 


§ 721. Will excludes oral declaration. In case of uncer- 
tainty, arising upon the face of a will, as to the application of any of its 
provisions, the testator’s intention is to be ascertained from the words of 
the will, taking into view the circumstances under which it was made, 
exclusive of his oral declarations. 

Cal. 1318. 


§ 722. Rulés of interpretation. In interpreting a will subject 
to the laws of this territory, the rules prescribed by the following sec- 
tions of this chapter are to be observed, unless an intention to the con- 
trary clearly appears. 

Cal. 1319. 


§ 723. Construed together, ifseveral. Several testamentary 
instruments, executed by the same testator, are to be taken and con- 
strued together as one instrument. 

Cal. 1320. 


$ 724. Irreconcilable parts. All the parts of a will are to be 
construed in relation to each other, and so as, if possible, to form one 
consistent whole; but where several parts are absolutely irreconcilable, 
the latter must prevail. 

Cal. 1321. 


§ 725. Imnaceuracies. A clear and distinct devise or bequest can- 
not be affected by any reasons assigned therefor, or by any other words 
not equally clear and distinct, or by inference or argument from other 
parts of the will, or by an inaccurate recital of or reference to its con- 
tents ‘in another part of the will. i 

Cal. 1322. 
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§ 726. Ambiguities. Where the meaning of any part of a willis 
ambiguous or doubtful, it may be explained by any reference thereto, or 
recital thereof, in another part of the will. 

Cal. 1823, 


$ 727. Words in ordinary use. The words of a will are to be: 
taken in their ordinary and grammatical sense, unless a clear intention 
to use them in another sense can be collected, and that other can be 
ascertained. 

Cal. 1824. 


§ 728. Construction. The words ofa will are to receive an inter- 
pretation which will give to every expression some effect, rather than 
one which shall render any of the expressions inoperative. 

Cal. 1825. 


§ 729. Validity. Of two modes of interpreting a will, thani is to 
be preferred which will prevent a total intestacy. 
Cal. 1826. 


§ 730. Technical words. Technical words in a will are to be 
taken in their technical sense, unless the context clearly indicates a con-- 
trary intention. 

Cal. 1827. , 


§ 731. Not necessary. Technical words are not necessary to give 
effect to any species of disposition by a will. 
Cal. 1328. 


§ 732. Words ofinheritance. The term “heirs,” or other words 
of inheritance, are not requisite to devise a fee, and a devise of real prop- 
erty passes all the estate of the testator, unless otherwise limited. 

Cal. 1829. 


§ 733. Executing power. Real or personal property embraced in 
a power to devise, passes by a will purporting to devise all the real or 
personal property of the testator. 

Cal. 1330. 


$ 734. General words. A devise or bequest of all the testator’s. 
real or personal property, in express terms, or in any other terms denot- 
ing his intent to dispose of all his real or personal property, passes all 
the real or personal property which he was entitled to dispose of by will 
at the time of his death. 

Cal. 1381. 


§ 735. Residue of realty. A devise of the residue of the testa- 
tor’s real property passes-all the real property which he was entitled to 
devise at the time of his death, not otherwise effectually devised by his 
will. 

Cal. 1882. à 


$ 736. Ofpersonalty. A bequest of the residue of the testator’s: 
personal property passes all the personal property which he was entitled. 
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to bequeath at the time of his death, not otherwise effectually bequeathed 
by his will. 
Cal. 1333. ; 


§ 737. Effect of certain terms. A testamentary disposition to 
“heirs,” “relations,” “nearest relations,” “representatives,” “legal repre- 
sentatives,” or “personal representatives,” or “family,” “issue,” “descend- 
. ants,” “nearest,” or “next of kin,” of any person, without other words of 
qualification, and when the terms are used as words of donation, and 
not of limitation, vests the property in those who would be entitled to 
succeed to the property of such person, according to the provisions of 
the title on succession, in this Code. 

Cal. 1334. 


$ 7388. Words of donation. The terms mentioned in the last 
section are used as words of donation, and not limitation, when the 
property is given to the person so designated directly, and not asa qual- 
ification of an estate given to the ancestor of such person. 

Cal..1335. 


$ 739. Postponed possession. Wordsina will referring to death 
or survivorship, simply relate to the time of the testator’s death, unless 
possession is actually postponed, when they must be referred to the time 
of possession. 

Cal. 1836. 


§ 740. Class includes all. A testamentary disposition to a class 


includes every person answering the description at the testator’s death; 
but when the possession is postponed to a future period, it includes also 
all persons coming within the description, before the time to which pos- 
session is postponed. 

Cal. 1337. 


§ 741. Conversion of realty. When a will directs the conver- 
sion of real property into money, such property and all its proceeds must 
be deemed personal property, from the time of the testator’s death. 

Cal. 1838. 


§ 742. Unborn child included. A child conceived before, but 
not born until after, a testator’s death, or any other period ‘when a dispo- 
sition to a class vests in right or in possession, takes, if answering to the 
description of the class. i 

Cal. 1339. 


’ § 743. Imperfection not orally removed. When, applying 
a will, it is found that there is an imperfect description, or that no per- 
son or property exactly answers the description, mistakes and omissions 
must þe corrected, if the error appears from the context of the will, or 
from extrinsic evidence; but evidence of the declarations of the testator 
as to his intention cannot be received. : 

Cal. 1340. 
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<5 § 744. Vest at death. Testamentary dispositions, including de- 
: vises and béquests to a person on attaining majority, are presumed to 
CP, vest at the testator’s death. 

Cal. 1341. 


§ 745. Disposal divested only, when. A testamentary dispo- 
sition, when vested, cannot be divested unless upon the occurrence of the 
, precise contingency prescribed by the testator for that purpose. 

Cal. 1342. 


§ 746. Death causes failure. Ifa devisee or legatee dies during 
, the life-time of the testator, the testamentary disposition to him fails, 
i unless an intention appears to substitute some other in his place, except 
as provided in section seven hundred and sixteen. 

. Cal. 1343. 


i § 747. Not of remainder. The death of a devisee or legatee ofa 
limited interest, before the testator’s death, does not defeat the interests 
of persons in remainder who survive the testator. 

Cal. 1344. 


$ 748. Uncertain event. A conditional disposition is one which 
depends upon the occurrence of some uncertain event, by which it is 
j either to take effect or be defeated. 
$. - Cal. 1345. 


mt ^ § 749. Condition precedent. A ‘condition precedent in a will is 
' one which is required to be fulfilled þefore a particular disposition takes 
_ effect. 

| Cal. 1346. 


§ 750. Unknown or unavoidable event. Where a testament- 
ary disposition is made upon a condition precedent, nothing vests until 
7 the condition is fulfilled, except where such fulfillment is impossible, 

in which case the disposition vests, unless the condition was the sole 
-i motive thereof, and the impossibility was unknown to the testator, or 
f arose from an unavoidable event subsequent to the execution of the 
will. 

Cal. 1847. 

$ 751. Substantial compliance. A condition precedent in a will 
is to be deemed performed when the testator’s intention has been sub- 
stantially, though not literally, complied with. - 

Cal. 1348. 


§ 752. Subsequent divesting. A condition subsequent is where 
an estate or interest is so given as to vest immediately, subject only to 
be divested by some subsequent act or event. 

Cal. 1349. 


§ 758. Owners in common. A devise or legacy given to more 
than one person, vests in them as owners in common. 
Cal. 1350. 
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$ 754. Gifts do not reduce legacies. Advancements or gifts 
are not to be taken as ademptions of general legacies, unless such inten- 
tion is expressed by the testator awrite, 

Cal. 1351. 5 


CHAPTER III. 
GENERAL PROVISIONS. 


§ 755. Legaciesclassed and defined. Legacies are distinguished 
and designated, according to their nature, as follows: 

1. A legacy of a particular thing, specified, and distinguished from 
all others of the same kind belonging to the testator, is specific; if such 
legacy fails, resort cannot be had to the other property of the testator. . 

2. A legacy is demonstrative when the particular fund or personal 
property is pointed out, from which it is to be taken or paid; if such 
fund or property fails, in whole or in part, resort may be had to the 
general assets, as in case of a general legacy. 

38. An annuity is a bequest of certain specified sums periodically; if 
the fund or property out of which they are payable fails, resort may be 
had to the general assets, as in case of a general legacy. 

4. A residuary legacy embraces only that which remains after all 
the bequests of the will are discharged. 

5. All other legacies are general legacies. 

Cal. 1357. 


$ 756. Non-exempt property assets. When a person dies in- 
testate, all his property, real and personal, without any distinction be- 
tween them, is chargeable with the payment of his debts, except as 
otherwise provided in this Code and the Code of Civil Procedure. 

Cal. 1858. 

Exempt property. Code Civil Proc. §§ 322-334, pp. 95-98. 


§ 757. Order of property for debts. The property of a testa- 
tator, except as otherwise specially provided in this Code and the Code 
of Civil Procedure, must be resorted to for the payment of debts in the 
following order: 

1. The property which is expressly appropriated by the will for the 
payment of the debts; 

2. Property not disposed of by the will; 

3. Property which is devised or bequeathed to a residuary legatee; 

4. Property which is not specifically devised or bequeathed; and, 

5. All other property ratably. 

Before any debts are paid, the expenses of the administration and the 
allowance to the family must be paid or provided for. 

Cal. 1359. 
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§ 758. For legacies. The property of a testator, except as other-- 
wise specially provided in this Code and the Code of Civil Procedure, 
must be resorted to for the payment of legacies in the following order:. 

1. The property which is expressly appropriated by the will for the 
payment of the legacies. 

2. Property not disposed of by the will. 

3. Property which is devised or bequeathed to a residuary legatee. 
4. Property which is specifically devised or bequeathed. 

Cal. 1860. 


§ 759. Preferred legacies. Legacies i husband, widow, or 
kindred, of any class, are chargeable only after legacies to persons not re- 
lated to the testator. 

Cal. 1361. 


$ 760. Class only affected. Abatement takes place in any class 
only as between legacies of that class, unless a different intention is ex- 
pressed in the will. 

Cal. 1362. 


$ 761. Representative may sell. In a specific devise or leg- 
acy the title passes by the will, but possession can only be obtained. from 
the personal representative; and he may be authorized by the probate 
court to sell the property devised or bequeathed in the cases herein pro-- 
vided. 

Cal. 1363. 


$ 762. Proved devise impairs deed by heir. The rights of 
a purchaser or incumbrancer of real property in good faith, and for 
value, derived from any person claiming the same by succession, are not 
impaired by any devise made by the decedent from whom succession is 
claimed, unless the instrument containing such devise is duly proved as 
a will, and recorded in the office of the probate court having jurisdiction 
thereof, or unless written notice of such devise is filed with the probate 
judge of the county where the real property is situated within four years 
after the devisor’s death. 

Cal. 1864. 


§ 763. Succession to limited devises. Where specific legacies 
are for life only, the first legatee must sign and deliver to the second. 
legatee, or, if there is none, to the petsonal representative, an inventory 
of the property, expressing that the same is in his custody for life only, 
and that, on his decease, it is to be delivered and to remain to the use 
and for the benefit of the second legatee, or to the personal representa- 
tive, as the case may be. 


Cal. 1865. 
Schuler v. Sav. & L, Soc. 1 Pac. Rep. 481. 


$ 764. Income after death. In case of a bequest of the interest 
or income of a certain sum or fund, the income accrues from the testa- 
tor’s death. 

Cal. 1366. 
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§ 765. Satisfied before death. A legacy or a gift in contempla- 
tion, fear, or peril of death, may be satisfied before death. 


Cal. 1367. 


$ 766. Duein one year. Legacies are due and deliverable at the 
expiration of one year after the testator’s decease. Annuities commence. 
at the testator’s decease. 

Cal. 1368. 


$ 767. Interest after due. Legacies bear interest from the time 
when they are due and payable, except that legacies for maintenance, or 
to the testator’s widow, bear interest from the testator’s decease. 


Cal. 1369. 


§ 768. Intention controls. The four preceding sections are in 
all cases to be controlled by a testator’s express intention. 
Cal. 1370. 


§ 769. Unnamed executor entitled. Where it appears by the 
terms of a will that it was the intention of the testator to commit the 
execution thereof, and the administration of his estate, to any person as 
executor, such person, although not named executor, is entitled to let- 
ters testamentary in like manner as if he had been named executor. 

Cal. 1371. 


$ 770. Void authority. An authority to an executor to appoint 
an executor is void. 
Cal. 1372. 


$ 771. Executors power begins. No person has any power 
as an executor until he qualifies, except that, before letters have been 
issued, he may pay funeral charges and take necessary measures for-the 
preservation of the estate. — 


Cal. 1373. 
See Prob. Code Dak. §§ 261, 262, p. 256. 


§ 772. Limitation of power. No executor of an executor, as 
such, has any power over the estate of the first testator. 


$ 773. Will includes codicil. The term “will,” as used in this 
Code, includes all codicils as well as wills. 
Cal. 14. 


§ 774. Law of place or domicile. Except as otherwise pro- 
vided, the validity and interpretation of wills is governed, when relating 
to real property within this territory, by the law of this territory; when 
relating to personal property, by the law of the testator’s domicile. 

Cal. 1376. 

See secs. 695, 696. ~- 

$ 775. Liability of devisees and -legatees. Those to whom 
property is given by will are liable for the obligations of the testator in 
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the cases and to the extent prescribed by the Code of Civil Procedure, or 
the statutes in such case made and provided. 
Cal. 1377. 


See secs. 627, 688, 711, 796, 1727, 1732, 1787; Probate Code Dak. § 196, p. 
243; § 272, p. 259. 


TITLE VI. 
SUCCESSION. 


§ 776. Definition of. Succession is the coming in of another to 
take the property of one who dies without disposing of it by will. 
Cal. 1883. 


§ 777. All property to heirs. The property, both real and per- 
sonal, of one who dies without disposing of it by will, passes to the 
heirs of the intestate, subject to the control of the probate court, and to 
the possession of any administrator appointed by that court for the pur- 
poses of administration. 

Cal. 1384. 


§ 778. Order of, to property not willed. When any person 
having title to any estate not otherwise limited by marriage contract, 
dies without disposing of the estate by will, it is succeeded to and must 
be distributed, unless otherwise expressly provided in this Code and the 
Probate Code, subject to the payment of his debts, in the following man- 
ner: 

1. If the decedent leave a surviving husband or wife, and only one 
child, or the lawful issue of one child, in equal shares to the surviving 
husband or wife, and child, or issue of such child. If the decedent 
leave a surviving husband or wife, and more than one child living, or 
one child living, and the lawful issue of one or more deceased children, 
one-third to the surviving husband or wife, and the remainder in equal 
shares to his children, and to the lawful issue of any deceased child, by 
right of representation; but if there be no child of the decedent living 
at his death, the remainder goes to all his lineal descendants; and if all 
the descendants are in the same degree of kindred to the decedent they 
share equally; otherwise they take according to the right of representa- 
tion. If the decedent leave no surviving husband or wife, but leaves 
issue, the whole estate goes to such issue, and if such issue consists of 
more than one child living, or one child living and the lawful issue of 
one or more deceased children, then the estate goes in equal shares to 
the children living, or to the child living, and the issue of the deceased 
child or children by right of representation. 

2. If the decedent leave no issue, the estate goes in equal shares to 
the surviving husband or wife, and to the decedent’s father. If there 
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be no father, then one-half goes in equal shares to the brothers and sis- 
ters of the decedent, and to the children of any deceased brother or sis- 
ter by right of representation; if he leave a mother also, she takes an 
equal share with the brothers and sisters. If decedent leave no issue, 
nor husband nor wife, the estate must go to the father. 

3. If there beno issue, nor husband nor wife, nor father nor mother, 
then in equal shares ta the brothers and sisters of the decedent, and to 
the children of any deceased brother or sister, by right of representa- 
tion; if a mother survive, she takes an equal share with the brothers and 
sisters. 

4, Ifthe decedent leave no issue, nor husband nor wife, nor father, 
and no brother or sister is living at the time of his death, the estate goes 
to his mother, to the exclusion of the issue, if any, of deceased brothers 
or sisters. 

5. If the decedent leave a surviving husband or wife, and no issue, 
and no father nor mother, nor brother nor sister, the whole estate goes 
to the surviving husband or wife. 

6. If the decedent leave no issue, nor husband nor wife, and no 
father nor mother, nor brother nor sister, the estate must go to the next 
of kin, in equal degree, excepting that when there are two or more col- 
lateral kindred, in equal degree, but claiming through different ances- 
tors, those who claimed through the nearest ancestors must be preferred 
to those claiming through an ancestor more remote. However: 

7. If the decedent leave several children, or one child and the issue 
* of one or more children, and any such surviving child dies under age, 
and not having been married, all the estate that came to the deceased 
child by inheritance from such decedent descends in equal shares to the 
other children of the same parent, and to the issue of any such other 
children who are dead, by right of representation. 

8. If, at the death of such child, who dies under age, not having 
been married, all the other children of his parents are also dead, and any 
of them have left issue, the estate that came to such child by inheritance 
from his parent descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred to the child, 
they share the estate equally, otherwise they take according to the right 
of representation. 

9. If the decedent leave no husband, wife, or kindred, the estate 
escheats to the territory for the support of common schools. 

Cal. 1386. 

Brown v. Clark, 6 N. W. Rep. 679; Ward v. Wolf, 9 N. W. Rep. 348; Hale 
v. Robbins, 10 N. W. Rep. 617; Leonard v. Liming, 11 N. W. Rep. 623; 
Jenks v. Trowbridge - Estate, Id. 822; Hascall v. Cox, 13 N. W. Rep. 807. 


$ 779. Abolished. Dower and curtesy are abolished. 


$ 780. Inheritance by illegitimate child. Every illegitimate 
child is an heir of the person who, in writing, signed in the presence of 
a competent witness, acknowledges himself to be the father of such child; 
and in all cases is an heir of his mother; and inherits his or her estate, 
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in whole or in part, as the case may be, in the same manner as if he had 
been born in lawful wedlock; but he does not represent his father or 
mother by inheriting any part of the estate of his or her kindred, either 
lineal or collateral, unless, before his death, his parents shall have inter- 
married, and his father, after such marriage, acknowledges him as his 
child, or adopts him into his family; in which case such child and all 
legitimate children are considered brothers and sisters, and on the death 
of either of them, intestate, and without issue, the others inherit his es- 
tate, and are heirs, as hereinbefore provided, in like manner as if all the 
children had been legitimate; saving to the father and mother, respect- 
ively, their rights.in the estates of all the children in like manner as if 
all had been legitimate. The issue of all marriages null in law, or dis- 
solved by divorce, are legitimate. 

Cal. 1387. . 


§ 781. From the same. If an illegitimate child, who has not 
been acknowledged or adopted by his father, dies intestate, without law- 
ful issue, his estate goes to his mother, or, in case of her decease, to her 
heirs at law. 

Cal. 1888. 


§ 782. Each generation a degree. The degree of kindred is 
established by the number of generations, and each generation is called 
a degree. 

Cal. 1889. | 


§ 783. Lineal and collateral. The series of degrees forms the 
line; the series of degrees between persons who descend from one another 
is called direct or lineal consanguinity; and the series of degrees between 
persons who do not descend from one another, but spring from a com- 
mon ancestor, is called the collateral line or collateral consanguinity. 

Cal. 1890. 


§ 784. Ascending and descending. The direct line is divided 
into a direct line descending and a direct line ascending. The first is 
that which connects the ancestor with those who descend from him. 
The second is that which connects a person with those from whom he 
descends. 

Cal. 1391. 


§ 785. Direct line degrees. In the direct line there are as many 
degrees as theré are generations. Thus the son is, with regard to the 
father, in the first degree; the grandson in the second; and vice versa with 
regard to the father and grandfather towards the sons and grandsons. 

Cal. 1392.. > 


§ 786. Collateral degrees. In the collateral line the degrees are 
counted by generations from one of the relations up to the common an- 
eestor, and from the common ancestor to the other relations. In such 
computation the decedent is excluded, the relative included, and the an- 
cestor counted but once. Thus, brothers are related in the second de- 
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gree, uncle and nephew'in the third degree, cousins-german in the fourth 
degree, and so ons 

Cal. 1393. 

$ 787. Half-blood. Kindred of the half-blood inherit equally with 
those of the whole blood in the same degree, unless the inheritance come 


to the intestate by descent, devise, or gift of some one of his ancestors, in © 


which case all those who are not of the blood of such ancestors must be 
excluded from such inheritance. 
Cal. 1394. 


$ 788. Advancements part of share. Any estate, real or per- 
sonal, given by the decedent in his life-time, as an advancement to any 
child or other lineal descendant, is a part of the estate of the decedent for 
the purposes of division and distribution thereof among his issue, and 
must be taken by such child or other lineal descendant towards his share 
of the estate of the decedent. 

Cal. 1895. 


$ 789. Excess not refunded. If the amount of such advance- 
ment exceeds the share of the heir receiving the same, he must be ex- 
cluded from any further portion in the division and distribution of the 
estate, but he must not be required to refund any part of such advance- 
ment; and if the amount so received is less than his share, he is entitled 
to so much more as will give him his full -share of the estate of the de- 
cedent. 

Cal. 1896. 


$ 790. Advancements defined. All gifts and grants are made ~~ 


as advancements, if expressed in the gift or grant to be so made, or if 


charged in writing by the decedent as an advancement, or acknowledged _ 


in writing as such, by the child or other successor or heir. 
Cal. 1897. 


$ 791. Expressed value governs. If the value of the estate so 
advanced is expressed in the conveyance, or in the charge thereof made 
by the decedent, or in the acknowledgment of the party receiving it, it 
must be held as of that value in the division and distribution of the 
estate; otherwise it must be estimated according to its value when given, 
as nearly as the same can be ascertained. 

Cal. 1898. $ 


§ 792. Representation—same rule. If any child, or other lin- 
eal descendant receiving advancement, dies before the decedent, leaving 
issue, the advancement must be taken into consideration in the division 
and distribution of the estate, and the amount thereof must be allowed. 
accordingly by the representatives of the heirs receiving the advance- 
ment, in.like manner as if the advancement had been made directly to 
them. 

Cal. 1399. i 


$.793. Inheritance by—defined. -Inheritance or succession by 
right.ef representation takes place when the descendants of any deceased 
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heir take the same share or right in the estate of another person’ that 
their parents would have taken if living. Posthumous children are con- 
sidered as living at the death of their parents. 

Cal. 1403. 


§ 794. Alienage no disability. Aliens may take in all cases, 
by succession, as well as citizens; and no person, capable of succeeding 
under the provisions of this title, is precluded from such succession by 
reason of the alienage of any relative. 

Cal. 1404. 

King v. Ware, 4 N. W. Rep. 858. 

$ 795. Escheated estates. If there is no one capable of succeed- 
ing under the preceding sections, and the title fails from a defect of heirs, 
the property of a decedent devolves and escheats to the territory; andan 
action for the recovery of such property, and to reduce it into the pos- 
session of the territory, or for its sale and conveyance, may be brought 
by the district attorney in the district ‘court of the county or judicial sub- 
division in which the property is situated. 

Cal. 1405, 1406. 


§ 796. Subject to charges. Real property passing to the terri- 
tory under the preceding section, whether held by the territory or its 
grantees, is subject to the same charges and trusts to which it would have 
been subject if it had passed by succession. 

Cal. 1407. 

See secs. 627, 633, 711, 1727, 1782, 1787. 


§ 797. Liability of heirs. Those who succeed to the property 
of a decedent are liable for his obligations in the cases and to the extent 
prescribed by the Probate Code. 


Cal. 1408. 
Prob. Code Dak. §§ 196, 272. 
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DIVISION THIRD. 


OBLIGATIONS. 


Part I. Obligations in general. 
II. Contracts. 
III. Obligations imposed by law. 
IV. Obligations arising from particular transactions. 


. PART I. 


OBLIGATIONS IN GENERAL. 


Tır I. Definition of obligations. 
IT.’ Interpretation of obligations. 
ILI. Transfer of obligations. 
IV. Extinction of obligations. 


2 


TITLE I. 
DEFINITION OF OBLIGATIONS. 


4 

$ 798. Definition. An obligation is a legal duty, by which a per- 
son is bound to do or not to do a certain thing. 

Cal. 1427. 


Pin 799. Origin and enforcement. An obligation arises either 
om: 

i. The contract of the parties; or, - | 
‘2. The operation of law. 


An obligation arising from operation of law may be enforced in the 
manner provided by law, or by civil action or proceeding. 
Cal. 1428. 
vV.2—58 
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_ TITLE IL a 


INTERPRETATION OF OBLIGATIONS. 


CHAPTER I. General rules of interpretation. 
II. Joint or several obligations. 
III. Conditional obligations. 
IV. Alternative obligations. 


CHAPTER I. 


GENERAL RULES OF INTERPRETATION. 


§ 800. Rules of interpretation. The rules which govern the 
interpretation of contracts are prescribed by part two of this division. 
Other obligations are interpreted by the same rules by which statutes of 
a similar nature are interpreted. 


Cal. 1429. - : 
Interpretation of contracts. Secs. 926-952. 


CHAPTER II. 
JOINT OR SEVERAL OBLIGATIONS. 


§ 801. Classes. An obligation imposed upon several persons, or ` 
a right created in favor of several persons, may be: 

1. Joint; i 

2. Several; or, 

3. Joint and several. 


Cal. 1430. 


§ 802. Presumed joint. An obligation imposed upon several 
persons, or a right created in favor of several persons, is presumed to be 
joint, and not several, except in the special cases mentioned in the title 


CONDITIONAL OBLIGATIONS. - 915 
on the interpretation of contracts. This presumption, in the case of a 
right, can be overcome only by express words to the contrary. 

Cal. 1431. i 

Joint and several. Secs. 950, 951. Stockholders for labor. Sec. 514; 
Fond du Lac Harrow Co. v. Haskins, 8 N. W. Rep. 15. 

§ 803. Contribution. A party to a joint or joint and several ob- 
ligation, who satisfies more than his share of the claim against all, may 
require a proportionate contribution from all the parties joined with him. 

Cal. 1482. 

Myers v. Farmer, 2 N. W. Rep. 572; Mensel v. Semple, 4 N. W. Rep. 110; 
Connecticut Mut. Life Ins. Co. v. Bulte, 7 N. W. Rep. 707; Backus v. Coyne, 
8 N. W. Rep. 694; C. & N. W. Ry. Co. v. Dunn, 13 N. W. Rep. 722. 


Contribution. 


From several insurers. Secs. 1546, 1558. To general average losses. Sec. 
1627. From co-sureties. -Sec. 1684. 


CHAPTER ITI. 


CONDITIONAL OBLIGATIONS. 


§ 804. Uncertain event. An obligation is conditional when the 


rights or duties of any party thereto depend upon the occurrence of an 
uncertain event. 


Cal. 1484. 


§ 805. Conditions classed. Conditions may be precedent, con- 
current, or subsequent. 


Cal. 1485. 


§ 806. Precedent. A condition precedent is one which is to be 
performed before some right dependent thereon accrues, or some act de- 
pendent thereon is performed. 

Cal. 1436. 


Thorpe v. Fowler, 11 N. W. Rep. 3. 


§ 807. Concurrent. Conditions concurrent are those which are 


mutually dependent, and are to be performed at the same time. 
Cal. 1437. 


§ 808. Subsequent. A condition subsequent is one referring to a 
future event, upon happening of which the obligation becomes no longer 
binding upon the other party, if he chooses to avail himself of the con- 


+ 


dition. 

Cal. 1438. 

Drew v. Baldwin, 4 N. W. Rep. 576; De Long v. De Long, Id. 591. 

§ 809. Equity requires equity. Before any party to an obli- 
gation can require another party to perform any act under it; he must 
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fulfill all conditions precedent thereto imposed upon himself; and must: 
be able, and offer, to fulfill all conditions concurrent, so imposed upon 
him, on the like fulfillment by the other party, except as provided by 
the next section. 

Cal. 1439. 

See secs. 1995, 2001, 2002. 

Wood v. Bangs, 1 Dak. 179; Maynard v. Brown, 2 N. W. Rep. 30; Kel- 
logg v. Lavender, Id. 748; American Emigrant Co. v. Iowa R. R. Land Co. 
3 N. W. Rep. 88; Parcell v. McComber, 7 N. W. Rep. 529; Connecticut Mut. 


Life Ins. Co. v. Bulte, Id. 707; Byers v. O’Dell, 10 N. W. Rep. 102, (ex- 
ceptional.) 


§ 810. Performance waived. Ifa party to an obligation gives 
notice to another, before the latter is in default, that he will not per-- 
form the same upon his part, and does not retract such notice before the 
time at which performance upon his part is due, such other party is en- 
titled to enforce the obligation without previously performing or offering, 
to perform any conditions upon his part, in favor of the former party. 

Cal. 1440. 


See secs. 1994-2003. 
Robson v. Bohn, 7 N. W. Rep. 857. 


§ 811. Unlawful conditions. A condition in a contract, the 
fulfillment of which is impossible or unlawful, within the meaning of 
the article on the object of contracts, or which is repugnant to the nature 
of the interest created by the contract, is void. 


Cal. 1441. 
Case v. Dwire, 15 N. W. Rep. 265. 


§ 312. Forfeiture. A condition involving a forfeiture must be. 
strictly interpreted against the party for whose benefit it is created. 

Cal. 1442, 

Condition of forfeiture in mortgages, void. Sec.1707. Penalty stipulated: 
as forfeiture, void. Sec. 955. Neither specific nor preventive relief to en- 
force. Sec. 1990. Relief from forfeiture. Sec. 19389. Wakefield v. Orient _ 
Ins. Co. 7 N. W. Rep. 647; Olmstead v. Farmers’ Mut. Fire Ins. Co. 15 N. Na 
Rep. 82; Knapp v. Edwards, Id. 140; Millard v. Truax, Id. 501. 


CHAPTER IV. 
ALTERNATIVE OBLIGATIONS. 


§ 813. Selection allowed. Ifan obligation requires the perform-- 
ance of one of two acts in the alternative, the party required to perform 


has the right of selection, unless it is otherwise provided by the terms- 
of the obligation. 
Cal. 1448. 


§ 814. Not used, pass to other. Ifthe party having the right 
of selection’ between alternative acts does not give notice of his selection. 


pit 
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to the other party within the time, if any, fixed by the obligation for that 

purpose, or, if none is so fixed, before the time at which the obligation 

ought to be performed, the right of selection passes to the other party. 
Cal. 1449. 


§ 815. Alternatives distinct. The party having the right of 
selection between alternative acts must select one of them in its entirety, 
and cannot select part of one and part of another without the consent of 
the other. party. ` 

Cal. 1450. 


$ 816. Valid one prevails. If one of the alternative acts re- 
quired by an obligation is such as the law will not enforce, or becomes 
unlawful, or impossible of performance, the obligation is to be inter- 
preted as though the other stood alone. 

Cal. 1451. 


TITLE IIT. 


TRANSFER OF OBLIGATIONS. 


§ 817. Beneficiary’s consent.’ -The burden of an obligation may 
be transferred with the consent of the party entitled to its benefit, but 


not otherwise, except as provided by section eight hundred and- twenty- 
five. . 


Cal. 1457. ~ es 
Ayres v. Gallup, 5 N. W. Rep. 1072. 


§ 818. By indorsement. A right arising out of an obligation is 


the property of the person to whom it is due, and may be transferred ag 
such. 


2. A non-negotiable written contract for the payment of money or 


personal property may be transferred by indorsement, in like manner 
with negotiable instruments. Such indorsement shall transfer all the 
rights of the assignor under the instrument to the assignee, subject to all 


equities and defenses existing in favor of the maker at the time of the 
indorsement. 


Cal. 1458, 1459. | 
First Nat. Bank of Canton v. Dubuque S. W. Ry. Co. 3 N. W. Rep. 395; 
Downing v. Gibson, 5 N. W. Rep. 699; Spinning v. Sullivan, 11 N. W. Rep. 
o Smith v. Marland, 13 N. W. Rep. 852; Wells v. Rodgers, 15 N. W. Rep. 
. | 


S 


§ 819. Covenants follow land. Certain:covenants contained in 
grants of estates in real property are appurtenant to such estates, and 
pass with them, so as to bind the assigns of ‘the covenantor, and to vest 
in the assigns of the covenantee, in the same manner as if they had per- 
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sonally entered into them. Such covenants are said to run with the 
land. 

Cal. 1460. 

Davidson v. Cox, 4 N. W. Rep. 1035; Boone v. McHenry, 7 N. W. Rep. 503; 
Shaber v. St. Paul Water Co. 14 N. W. Rep. 874. - : 

$ 820. What so run. The only covenants which run with the 
land are those specified in this title, and those which are incidental 
thereto. i 

Cal. 1461. 


$ 821. Ifit benefits property. Every covenant contained in a 
grant of an estate in real property, which is made for the direct benefit 
of the property, or some part of it, then in existence, runs with the land. 

Cal. 1462. 


§ 822. Covenants-that run with land. The last section in- 
cludes covenants of warranty for quiet enjoyment, or for further assur- 
ance, on the part of a grantor, and covenants for the payment of rent, 
or of taxes, or assessments upon the land, on the part of a grantee. 

Cal. 1463. 

Smith v. Williams, 6 N. W. Rep. 662; Zent v. Picken, Id. 750. 

§ 823. Limited to certain assigns. A covenant for the addi- 
tion of some new thing to real property, or for the direct benefit of some 
‘part of the property not then in existence or annexed thereto, when 
contained in a grant of an estate in such property, and made by the 
covenantor expressly for his assigns or to the assigns of the covenantee, 
runs with the land so far only as the assigns thus mentioned are con- 
cerned. 

Cal. 1464. 


§ 824. Only follows whole estate. A covenant running with 
the land binds those only who acquire the whole estate of the covenantor 
in some part of the property. 

Cal. 1465. 


§ 825. Liability while holding. No one, merely by reason of 
having acquired an estate subject to a covenant running with the land, 
is liable for breach of the covenant before he acquired the estate, or after 
he has parted with it, or ceased to enjoy its benefits. 

Cal. 1466. 7 


§ 826. Burden apportioned. Where several persons, holding 
by several titles, are subject to the burden or entitled to the benefit of 
a covenant running with the land, it must be apportioned among them 
according to the value of the property subject to it held by them re- 
spectively, if such value can be ascertained, and if not, then according 
to their respective interests in point of quantity. 

Cal. 1467. 
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TITLE IV. 


EXTINCTION OF OBLIGATIONS, 


CHAPTER I. Performance. 
II. Offer of performance. 
III. Prevention of performance or offer. 
IV. Accord and satisfaction. — 
V. Novation. 
VI. Release. 


pa 


CHAPTER I. 
PERFORMANCE. 


§ 827. Extinguishment. Full performance of an obligation by 
the party whose duty it is to perform it, or by any other person on his 
behalf, and with his assent, if accepted by the creditor, extinguishes it. 

Cal. 1473. 

Hanlon v. Wilson, 4 N. W. Rep. 1031; Kieth v. Paulk, 7 N. W. Rep. 588; 
Gammon v. Kentner, 8 N. W. Rep. 348; Mason v. Beach, 18'N. W. Rep. 884; 
Howard v. Public Schools City of Holland, 14 N. W. Rep. 712; Fogarty v. 
Wilson, 15 N. W. Rep. 175. l 

§ 828. By one for all. Performance of an obligation, by one of 


several persons who are jointly liable under it, extinguishes the lability 
of all. 


Cal. 1474. 


$ 829. Toone forall. An obligation in favor of several persons 
is extinguished by performance rendered to any of them, except in the‘ 
case of a deposit made by owners in common, or in joint ownership, 
which is regulated by the title on deposit. 

Cal. 1475. 

See sec. 1044. 


§ 880. Particular manner. If a creditor, or any one of two or 
more joint creditors, at any time directs the debtor to perform his obli- 
gation in a particular manner, the obligation is extinguished by per- 
formance in that manner, even though the creditor does not receive the 
benefit of such performance. 

Cal. 1476. 
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§ 881. Acceptance of part. A partial performance of an indi- 
visible obligation extinguishes a corresponding proportion thereof, if the 
benefit of such performance is voluntarily retained by the creditor, but 
not otherwise. If such partial performance is of such a nature that the 
creditor cannot avoid retaining it, without injuring his own property, his 
retention thereof is not presumed to be voluntary. 

Cal. 1477. 


§ 832. Payment defined. Performance of an eee for the 
delivery of money only is called payment. 
Cal. 1478. 


§ 833. Performance, how applied. “Where a debtor, under sev- 
eral obligations to another, dees an act by way of performance, i in whole 
or in part, which is equally applicable to two or more of such obliga- 
tions, such performance must be applied as follows: 

1. If, at the time of the performance, the intention or desire of the 
debtor that such performance should be applied to the extinction of any 
particular obligation be manifested to the creditor, it must be so applied. 

2. Ifno such application be then made, the creditor, within a rea- 
sonable time after such performance, may apply it towards the extinc- 
tion of any obligation, performance of which was due to him from the 
debtor at the time of such performance; except that if similar obliga- 
tions were due to him, both individually and as a trustee, he must, un- 
less otherwise directed by the debtor, apply the performance to the ex- 
tinction of all such obligations in equal proportion; and an application 
once made by the creditor cannot be rescinded without the consent of 
the debtor. 

3. If neither party makes such application within the time pre- 
scribed herein, the performance must be applied to the extinction of ob- 
ligations in the following order; and, if there be more than one obliga- 
tion of a particular class, to the extinction of all in that class, ratably: 

1. Of interest due at the time of the performance. 

2. Of principal due at that time. 

3. Of the obligation earliest in date of maturity. 

4. Of an obligation not secured by a lien or collateral undertaking. 

5. Ofan obligation secured by a lien or collateral undertaking. 

Cal. 1479. 

Nichols v. Knowles, 17 Fed. Rep. 494, and note, 495; Chicago Lumber Co. 
v. Woods, 5 N. W. Rep. 715; Armstrong v. Nat. Bank of Winterset, Id. 742; 
Sheldon v. Bennett, 7 N. W. Rep. 223; Foster v. Malone, Id. 817; Kinser v. 
Farmers’ Nat. Bank of Centreville, 13 N. W. Rep. 59; Detroit, H. & S5. W. 


R. Co. v. Smith, 15 N. W. Rep. 39; Hill v. Durand, Id. 390; Case v. Fish, 
Id. 808. 
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, CHAPTER II. 
OFFER OF PERFORMANCE. 


§ 884. Of complete performance. An obligation is extin- 
guished by an offer of performance, made in conformity to the rules 
herein prescribed, and with intent to extinguish the obligation. 

Cal. 1485. i 

Smith v. Phillips, 2 N. W. Rep. 285; Ferguson v. Popp, 3 N. W. Rep. 287; 
Pinney v. Jorgenson, 6 N. W. Rep. 376; Thompkins v. Batie, 7 N. W. Rep. 
747; Richards v. White, Id. 233; Engle v. Hall, Id. 239; Root v. Bradley, 12 
N. W. Rep. 896; Post v. Springstead, 13 N. W. Rep. 370; Wyllie v. Mat- 
thews, 14 N. W. Rep. 282. 


$ 885. Partial. An offer of partial performance is of no effect. 

Cal. 1486. 

Smith v. Phillips, 2 N. W. Rep. 285; Wyllie v. Matthews, 14 N. W. Rep. 
232. 5 f 


$ 886. Must be by debtor. An offer of performance must be 
made by the debtor, or by some person on his behalf and with his assent. 


Cal. 1487. 


$ 837. To creditor. An offer of performance must be made to the 
creditor, or to any one of two or more joint creditors, or to a person au- 
thorized by one or more of them to receive or collect what is due under 
the obligation, if such creditor or authorized person is present at the place 
where the offer may be made; and if not, wherever the creditor may be 
found. 

Cal. 1488. - : 
“oo v. Paulk, 7 N. W. Rep. 588; Fletcher v. Dougherty, 13 N. W. Rep. 


$ 838. Place of performance. In the absence of an express pro- 
vision to the contrary, an offer of performance may be made at the op- 
‘tion of the debtor: 

1. At any place appointed by the creditor; or, 

2. Wherever the person to whom the offer ought to be made can be 
found; or, 

3. If such person cannot, with reasonable diligence, be found within 
this territory, and within a reasonable distance from his residence or 
place of business, or if he evades the debtor, then at his residence, or 
place of business, if the same can, with reasonable diligence, be found 
within the territory; or, : 

4. If this cannot be done, then at any place within this territory. 


Cal. 1489. 
Pe eects v. Crilley, 1 N. W. Rep. 301; Post v. Springstead, 13 N. W. Rep. 
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$ 889. Time—reasonable hours. Where an obligation fixes œ 
time for its performance, an offer of performance must be made at that 
time within reasonable hours, and not before nor afterwards. 


Cal. 1490. ™ 
Post v. Springstead, 13 N. W. Rep. 370. 


§ 840. Time not specified. Where an obligation does not fix the 
time for its pérformance, an offer of performance may be made at any 
time before the debtor, upon a reasonable demand, has refused to per- 
form. 

Cal. 1491. 


§ 841. Delay compensated—when. Where delay in perform- 
ance is capable of exact and entire compensation, and time has not been 
expressly declared to be of the essence of the obligation, an offer of per- 
formance, accompanied with an offtr of such compensation, may be made 
at any time after it is due, but without prejudice to any rights acquired 
by the creditor or by any other person in the mean time. 

Cal. 1492. 


§ 842. Favorable manner—good faith. An offer of perform- 
ance must be made in good faith, and in such manner as is most likely, 
under the circumstances, to benefit the creditor. 

Cal. 1493. 

Post v. Springstead, 13 N. W. Rep. 370. 

§ 848. Free from condition. An offer of performance must be 
free from any conditions which the creditor is not bound on his part to 
perform. 

Cal. 1494, 

Thompkins v. Batie, 7 N. W. Rep. 747. 

§ 844. Ability must attend offer. An offer of performance is 
of no effect, if the person making it is not able and willing to perform 
according to the offer. 

Cal. 1495. 

§ 845. Production only if accepted. The thing to be deliv- 


ered, if any, need not, in any case, be actually produced upon an offer 
of performance, unless the offer is accepted. 


Cal. 1496. 


Wetherbee v. Kusterer, 2 N. W. Rep. 45; Pinney v. Jorgenson, 6 N. W. ` 


Rep. 376. 


§ 846. Thing offered distinct. A thing, when offered by way’ 
of performance, must not be mixed with other things from which it can- 
not be separated immediately and without difficulty. 

Cal. 1497. 

Wetherbee v. Kusterer, 2 N. W. Rep. 45. 

$ 847. “Contingent offer. When a debtor is entitled to the per- 
formance of a condition precedent to, or concurrent with, performance 
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on his part, he may make his offer to depend upon the due performance 
of such condition. 
Cal. 1498. 


$ 848. Receipt obligatory. A debtor ji aright to require from 
his creditor a written receipt for any property delivered in performance 
of his obligation. 

Cal. 1499. 


$ 849. Deposit of tender. An obligation for the payment of ay 
money is extinguished by a due offer of payment, if the amount is im- 
mediately deposited, in the name of the creditor, with some bank of de- , 
posit within this territory, of good repute, and notice thereof is given to a 
the creditor. ~x 

Cal. 1500. 

Lazier v. Horan, 7 N. W. Rep. 457. 

$ 850. Objections waived. All objections to the mode of an of- 
fer of performance, which the creditor has an opportunity to state at the 
timé to the person making the offer, and which could be then obviated 
by him, are waived by the creditor, if not then stated. 

Cal. 1501. 


§ 851. Proffered title passes. The title to a thing duly offered 
in performance of an obligation passes to the creditor, if the debtor at nes 
the time signifies his intention to that effect. oe 

Cal. 1502. : 

See sec. 637. ~ i ‘ 

§ 852. Deposit of thing offered. The person offering a thing, 
other than money, by way of performance, must, if he means to treat it 
as belonging to the creditor, retain it as a depositary for hire until the 
creditor accepts it, or until he has given reasonable notice to the creditor 
that he will retain it no longer; and, if with reasonable diligence he can 
find a suitable depositary therefor, ‘until he has deposited it wan such — 
person. 

Cal. 1508. 


$ 853. Due offer stops interest. An offer of payment or other i 
performance, duly made, though the title to the thing offered be not ' 
transferred to the creditor, stops the running of interest on the obliga- 
gation, and has the same effect upon all its incidents as a performance 
thereof. 

Cal. 1504. 


§ 854. Bailee of non-accepted offer. If anything is given toa 
creditor by way of performance, which he refuses to accept as such, he . . 
is not bound to return it without demand; but if he retains it, he is 
gratuitous depositary thereof. 

Cal. 1505. 
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CHAPTER III. 


PREVENTION OF PERFORMANCE OR OFFER. 


§ 855. Excuses defined and limited. The want of perform- 
ance of an obligation, or of an offer of performance, in whole or in part, 
or any delay therein, is excused by the following causes, to the extent 
to which which they operate: 

1. When such performance or offer is prevented or delayed by the 
act of the creditor, or by the operation of law, even though there may 
have been a stipulation that this shall not be an excuse; 

2. When it is prevented or delayed by an irresistible superhuman 
cause, or by the act of public enemies of this territory, or of the United 
States, unless the parties have expressly agreed to the contrary; or, 

3. When the debtor is induced not to make it by any act of the 
creditor, intended or naturally tending to have that effect, done at or 
before the time at which such performance or offer may be made, and 
not rescinded before that time. ~ 

Cal. 1511. 

See sec. 1718. 

Everett v. Buchanan, 2 Dak. 271; Keystone Lumber & Salt Manuf’g Co. 
v. Dole, 5 N. W. Rep. 412; Dewey v. Union School-dist. of City « of Alpena, 
Id. 646; Cook v. McCabe, 10 N. W. Rep- 507. 

§ 856. Prevented by creditor. Ifthe performance of an obli- 
gation be prevented by the creditor, the debtor is entitled to all the 
benefits which he would have obtained if it had been performed by both 
parties. 

Cal. 1512. i 


$ 857. Ratable part of consideration. If performance of an 
„obligation is prevented by any cause excusing performance, other than 
-the act of the creditor, the debtor is entitled to a ratable proportion of 
the consideration to which he would have been entitled upon ful per- 
formance, according to the benefit which the creditor receives from the 
actual performance. 

Cal. 1514. 

Cook v. McCabe, 10 N. W. Rep. 507. 


§ 858. Refusal before offer. A refusal by a creditor to accept . 
performance, made þefore an offer thereof, is equivalent to an offer and 
refusal, unless, before performance is actually due, he gives notice to 
the debtor of his willingness to accept it. 

Cal. 1515. 
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CHAPTER IV. 


ACCORD AND SATISFACTION. ' 
§ 859. Definition. An accord is an agreement to accept, in ex- 
tinction of an obligation’, something different from or less than that to 
which the person agreeing to accept is entitled. 


Cal. 1521. ` A 
Jones v. Matthiesson, 2 Dak. 523; 11 N. W. Rep. 109; Bryant v. Brazil, 3 


N. W. Rep. 117; Harvey v. Tama Co. 5 N. W. Rep. 130; Sage v. Valentine, . 


23 Minn. 102. 


$ 860. Obligation abides. Though the parties to an accord are 
bound to execute it, yet it does not extinguish the obligation until it is 
fully executed. 

Cal. 1522. 


§ 861. Accord extinguishes obligation, when. Acceptance 
by the creditor of the consideration of an accord, extinguishes the obli- 
gation, and is called satisfaction. 

Cal. 1523. 

Jones v. Matthiesson, 2 Dak. 523; 11 N. W. Rep. 117; Mason v. Campbell, 
6 N. W. Rep. 405. 

§ 862. Part performance accepted. Part performance of an 
obligation, either before or after a breach thereof, when expressly ac- 
cepted by the creditor in writing in satisfaction, or rendered tin pursu- 
ance of an agreement in writing for that purpose, though without any 
new consideration, extinguishes the obligation. 

Cal, 1524. 

Jones v. Matthiesson, 2 Dak. 523; 11 N. W. Rep. 117. 


CHAPTER V. 
NOVATION. 


§ 863. Definition. Novation is the substitution of a new obliga-- 
tion for an existing one. 

Cal. 1530. 

Drake v. Hill, 5 N. W. Rep. 745; Jaffray v. Crane, 7 N. W. Rep. 300; 
ae v. Dunckel, 8 N. W. Rep. 537; Guichard v. Brande, 15 N. W. Rep. 


§ 864. Classes of substitution. Novation is made: : 
1. By the substitution of a new obligation between the same parties, 
with intent to extinguish the old obligation; 


è 
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2. By the substitution of a new debtor in place of the old one, with 
intent to release the latter; or, 

3. By the substitution of a new creditor in place of the old one, with 
intent to transfer the rights of the latter to the former. 

Cal, 1531. 

Cadwell v. Pray, 2 N. W. Rep. 52; Knox v. Hayes, Id. 670; Johnson y, 
Rumsey, 11 N. W. Rep. 69. 

§ 865. Under rules of contract. Novation is made by contract, 
and is subject to all the rules concerning contracts in general. 

Cal. 1582. 

Lynch v. Austin, 8 N. W. Rep. 129. 


§ 866. Rescinding acceptance. When the obligation of a third 
person, or an order upon such person, is accepted in satisfaction, the 
creditor may rescind such acceptance, if the debtor prevents such per- 
son from complying with the order, or from fulfilling the obligation; or 
if, at the time the obligation or order is received, such person is insolv- 
ent, and this fact is unknown to the creditor; or if, before the creditor 
can, with reasonable diligence, present the order to the person upon 
whom it is given, he becomes insolvent. 

Cal. 1533. 


CHAPTER VI. 
RELEASE, 


§ 867. Extinguishes obligation. An obligation is extinguished 
by a release therefrom given to the debtor by the creditor, upon a new 
consideration, or in writing, with or without new consideration. 

Cal. 1541. 

Martindale v. Birch, 10 N. W. Rep. 670; Bussian v. M., L. S. & W. Ry. Co. 
14 N. W. Rep. 452. 

$ 868. Only known claims. A general release does not extend 
to claims which the creditor does not know or suspect to exist in his 
favor at the time of executing the release, which if known by him must 
have materially affected his settlement with the debtor. 

Cal. 1542. 

Martindale v. Birch, 10 N. W. Rep. 670. 


§ 869. Joint debtors’ duties. A release of one of two or more 
joint debtors does not extinguish the obligations of any of the others, 
unless they are mere guarantors; nor does it affect their right‘ to contri- 
bution from him. : 


Cal. 1543. 
U.S. v. Murphy, 15 Fed. Rep. 589, and note, 596. ’ 
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DEFINITION, 
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§ 870. “Definition. A contract is an agreement to do or not to do 


a certain thing. 
Cal. 1549. 


§ 871. Requisites of. It is essential to the existence of a con- 


tract that there should be: 


1. Parties capable of contracting; 


2. ‘Their consent; 
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3. A lawful object; and, 

4. Sufficient cause or consideration. 

Cal. 1550. 

Consideration —when not necessary. Sec. 600. 

Consideration in contract of guaranty. Secs. 1651-1653. 

Good consideration defined. Secs. 906, 2121. 

Consideration presumed from written instrument. Sec. 914. 

ey ani for accepting or indorsing a negotiable instrument presumed. 
Sec. . 

Consideration, new, not required to support'alteration of contract. Sec. 968.. 

Consideration not necessary to pass a gift. Sec. 639. 

Consideration in general. Secs. 906-914; Burbank v. Warwick, 8 N. W. 
Rep. 519; Bowe v. Bowe, Id. 843; Reynolds v. B. & M. R. Co. 7 N. W. Rep. 
737; Kansas Manuf’g Co. v. Gandy, 9 N. W. Rep. 569. 


CHAPTER II. 
PARTIES. 


§ 872. Who may contract. All persons are capable of contract- 
ing, except minors, persons of unsound mind, and persons deprived of 
civil rights. 

Cal. 1556. 

Greedy v. McGee, 8 N. W. Rep. 651; Abbott v. Creal, 9 N. W. Rep. 115. 

§ 873. Capacity of certain classes. Minors and persons of 
unsound mind have only such capacity as is defined by part one of the 
first division of this Code. 

Cal. 1557. 

Minors. See secs. 15-19, 25. Persons of unsound mind. See secs. 20-22. 

§ 874. Identity of parties. It is essential to the validity of the 
contract, not only that the parties should exist, but that it should be 
possible to identify them. 

Cal. 1558. 


§ 875. Beneficiary may enforce. A contract made expressly 
for the benefit of a third person may be enforced by him at any time: 
before the parties thereto rescind it. 

Cal. 1559. 

Stariha v. Greenwood, 11 N. W. Rep. 76. 
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CHAPTER III. , 
CONSENT. 


§ 876. Qualities of consent. The consent of the parties to a 
contract must be: 

1. Free; 

2. Mutual; and, 

8. Communicated by each to the other. 

Cal. 1565. 

Daniels v. Gower, 3 N. W. Rep. 424; Hanna v. Wilcox, 5 N. W. Rep. 717. 

§ 877. If not free, rescinded. A consent which is not free is 
nevertheless not absolutely void, but may be rescinded by the parties in 
the manner prescribed by the chapter on rescission. 

Cal. 1566. 

Subsequent consent ratifies. Sec. 899. Rescission for wantof consent. Secs. 
965, 966; Daniels v. Gower, 3 N. W. Rep. 424. 

§ 878. Conditions limiting freedom. An apparent consent is 
not real or free when obtained through: 


1. Duress; 

2. Menace; : 
3. Fraud; 

4. Undue influence; or, 

5. Mistake. 

Cal. 1567. 


Daniels v. Gower, 8 N. W. Rep. 424; Davidson v. Vorse, Id. 477. 


§ 879. Construction. Consent is deemed to have been obtained 
through one of the causes mentioned in the last section, only when it 
would not have been given had such cause not existed. 

Cal. 1568. 


§ 880. Kinds of duress. Duress consists in: 

1. Unlawful confinement of the person of the party, or of husband 
or wife, of such party, or of an ancestor, descendant, or adopted child of 
such party, husband or wife; 

2. Unlawful detention of the property of any such person; or, 

3. Confinement of such person, lawful in form, but fraudulently ob- 
tained, or fraudulently made unjustly harassing or oppressive. 

Cal. "1569. 

Macloon v. Smith, 5 N. W. Rep. 336; Hackley v. Headley, 8 N. W. Rep. 
511; Lefebvre v. Duiruit, Id. 149. 

§ 881. Forms of menace. Menace consists in a threat: 

1. Of such duress as is specified in the first and third subdivisions 
of the last section; 

2. Of unlawful and violent injury to the person or property of any 
such person as is specified in the last section; or, 
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8. Of injury to the character of any such person. 
Cal. 1570. 


§ 882. Kinds of fraud. Fraud is either actual or constructive 
Cal. 1571. 


§ 883. Actual fraud defined. Actual fraud, within the mean- 
ing of this chapter, consists in any of the following acts, committed by 
a party to the contract, or with his connivance, with intent to deceive 
another party thereto, or to induce him to enter into the contract: 

1. The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true; 

2. The positive assertion, in a manner not warranted by the infor- 
mation of the person making it, of that which is not true, though he be- 
lieves it to be true; 

3. The suppression of that which is true, by one having knowledge 
or belief of the fact; 

4. A promise made without any intention of performing it; or, 

5. Any other act fitted to deceive. 

Cal. 1572. 

Mamlock v. Fairbanks, 1 N. W. Rep. 167. 


§ 884. Constructive. Constructive fraud consists: 

1. In any breach of duty which, without an actually fraudulent in- 
tent, gains an advantage to the person in fault, or any one claiming under 
him, by misleading another to his prejudice, or to the prejudice of any 
one claiming under him; or, 

2. In any such act or omission as the law specially declares to be 
fraudulent, without respect to actual fraud. 

Cal. 1573. 


§ 885. Question of fact. Actual fraud is always a question of fact. 
Cal. 1574. 


§ 886. Kinds of undue influence. Undue influence consists: 

1. In the use, by one in whom a confidence is reposed by another, 
or who holds a real or apparent authority over him, of such confidence 
or authority, for the purpose of obtaining an unfair advantage over him; 

2. In taking an unfair advantage of another’s weakness of mind; or, 

3. In taking a grossly oppressive and unfair advantage of another's 
necessities or distress. 

Cal. 1575. 

Watkins v. Brant, 1 N. W. Rep. 82; Hanna v. Wilcox, 5 N. W. Rep. 717. 


§ 887. Mistake divided. Mistake may be either of fact or of 
law. i 
Cal. 1576. 


§ 888. Must not be illegal. Mistake of fact is a mistake not 
caused by the neglect of a legal duty on the part of the penon making 
the mistake, and consisting i in: 

1. An unconscious ignorance or forgetfulness of a fact past or pres- 
ent, material to the contract; or, 


CONSENT. 931 


t 
$ 


2. Belief in the present existence of a thing material to the contract, 
-which does not exist, or in the past existence of such a thing, which hag 
not existed. 


Cal. 1577. 
Conner v. Welch, 8 N. W. Rep. 260; Seeberger v. Hobert, Id. 482. 


§ 889. Mistake of law. Mistakes of law constitute a mistake 
within the meaning of this article only when it arises from: 

1. A misapprehension of the law by all parties, all supposing that 
they knew and understood it, and all making substantially the same 
mistake as to the law; or, 

2. A misapprehension of.the law by one party, of which the others 
are aware at the time of contracting, but which they do not rectify. 


Cal. 1578. 
Stafford v. Fetters, 8 N. W. Rep. 322. 


§ 890. Of foreign laws. Mistake of foreign laws is a mistake of 
fact. 
Cal. 1579. 


§ 891. Mutual consent defined. Consent is not mutual unless 
the parties all agree upon the same thing in the same sense. But in cer- 
tain cases, defined by the chapter on interpretation, they are to be 
deemed so to agree, without regard to the fact. 


Cal. 1580. 

Waldron v. Evans, 1 Dak. 11; Shipman v. Graves, 3 N. W. Rep. 177; 
Moline Scale Co. v. Beed, Id. 96; Daniels v. Gower, Id. 424; Larkin v. 
Mitchell & Roland Lumber Co. Id. 904; Wrought Iron Bridge Co. v. Green, 
5N. W. Rep. 770; Wagner v. Egleston, 13 N. W. Rep. 622. i 


§ 892. How communicated. Consent can be communicated 
with effect only by some act or omission of the party contracting, by 
which he intends to communicate it, or which necessarily tends to such 
communication. 


Cal. 1581. 
Shipman v. Graves, 8 N. W. Rep. 177; Moline: Scale Co. v. Beed, Id. 96; 
Taylor v. Mueller, 15 N. W. Rep. 413. 


$ 898. Special mode or condition. Ifa proposal prescribes any 
conditions concerning the communication of its acceptance, the proposer 
is not bound unless they are conformed to; but in other cases any reason- 
able and usual mode may be adopted. : 


Cal. 1582. 
Shipman v. Graves, 3 N. W. Rep. 177; Western Historical Co. v. Schmidt, 
l4 N. W. Rep. 822; Baker v. Holt, Id. 8. 


§ 894. Transmissions begun in full. Consent is deemed to be 
fully communicated between the parties as soon as the party accepting 
a proposal has put his acceptance in the course of transmission to the 
proposer, in conformity to the last section. - 


Cal. 1583. 
Baker v. Holt, 14 N. W. Rep. 8. 
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$ 895. Acts which are in acceptance. Performance of the con- 
ditions of a proposal, or the acceptance of the consideration offered with 
a proposal, is an acceptance of the proposal. 

Cal. 1584. 

Talbot v. Pettigrew, 13 N. W. Rep. 576; Western Historical Co. v. Schmidt, 
14 N. W. Rep. 822; Taylor v. Mueller, 15 N. W. Rep. 413. 

§ 896. Must be absolute. An acceptance must be absolute and 
unqualified, or must include in itself an acceptance of that character, 
which the proposer can separate from the rest, and which will include 
the person accepting. A qualified acceptance is a new proposal. 

Cal. 1585. 

Baker v. Holt, 14 N. W. Rep. 8; Taylor v. Mueller, 15 N. W. Rep. 413; 
Mackey v. Swartz, Id. 576. 

§ 897. Revocation of proposal. A proposal may be revoked at 
any time before its acceptance is communicated to the proposer, but not 
afterwards. | 

_ Cal. 1586. 

` Moline Scale Co. v. Beed, 3 N. W. Rep. 96; Reis v. McConnel, 15 N. W.. . 
Rep. 278. 

§ 898. Revocations classed. A oponki is revoked: ° 

1. By the communication of notice of revocation by the proposer to 
the other party, in the manner prescribed by sections eight hundred and 
ninety-two and eight hundred and ninety-four, before his acceptance has 
been communicated to the former; 

2. By the lapse of the time prescribed in such proposal for its ae- 
ceptance, or, if no time is so prescribed, the lapse of a reasonable time 
without communication of the acceptance; 

3. By the failure of the acceptor to fulfill a condition precedent to 
acceptance; or, 

4. Bythe death or insanity of the proposer. 

Cal. 1587. 


§ 899. Subsequent consent. A contract which is voidable solely 
for want of due consent, may be ratified by a subsequent consent. 

Cal. 1588. 

White v. Goodrich Transp. Co. 1 N. W. Rep. 75. 

§ 900. Benefits include obligations. A voluntary acceptance 
of the benefit of a transaction is equivalent to a consent to all the obli- 
gations arising from it, so far as the facts are known, or ought to be 
known, to the person accepting. 

Cal. 1589. 

See sec. 2074. 


Beller v. Shultz, 7 N. W. Rep. 225; Goodnow v. Stryker, 14 N. W. Rep. 
845; Van Fleet v. Van Fleet, Id. 671. 
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CHAPTER IV. 
‘OBJECT OF A CONTRACT. 


§ 901. Definition. The object of a contract is the thing which it 
is agreed, on the part of the party receiving the consideration, to do or 
not to do. i! 

Cal. 1595. 

Hewitt v. Watertown Fire Ins. Co. 7 N. W. Rep. 596. 

§ 902. Requisites of object. The object of a contract must be 
lawful when the contract is made, and possible and ascertainable by the 
time the contract is to be performed. 

Cal. 1596. 

$ 903. Impossibility defined. Everything is deemed possible 
except that which is impossible in the nature of things. 

Cal. 1597. 


§ 904. Single unlawful object void. Where a contract has 
but a single object, and such object is unlawful, whether in whole or in 
part, or wholly impossible of performance, or so vaguely expressed as to 
be wholly unascertainable, the entire contract is void. 

Cal. 1598. 


§ 905. Lawful part valid. Where a contract has several dis- 
tinct objects, of which one at least is lawful, and one at least is unlaw- 
ful, in whole or in part, the contract is void as to the latter, and valid 
as to the rest. 

Cal. 1599. 


- CHAPTER V. 
CONSIDERATION. 


§ 906. Good consideration defined. Any benefit conferred, or 
agreed to be conferred, upon the promisor, by any other person, to which 
the promisor is not lawfùlly entitled, or any prejudice suffered or agreed 
to be suffered by such person, other than such as he is at the time of 
consent lawfully bound to suffer, as an inducement to the promisor, is a 
good consideration for a promise. 


Cal. 1605. 
See sec. 871. 


Consideration. 


When not necessary. Secs. 600, 639. In contract of guaranty. Secs. 1651- 
1654. A written instrument presumes. Sec. 914. Presumed for signature 
of drawer, acceptor, and indorser. Sec. 1835. Not required in alteration of 
contract. Sec. 968. For act of release. Secs. 867, 862. Presumed,wanting 
as against trustee. Sec. 1305. 
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Kennedy v. Shaw, 5 N. W. Rep. 396; Tilden v. Barnard, Id. 420; Minneap- 
olis Harvester Works v. Hally,8 N. W. Rep. 597; Johnson v. Ramsey, 11 N. 
W. Rep. 69; Thompson v. Hanson, Id. 86; Wilson v. Moore, 13 N. W. Rep. 
217; Maxwell v. Graves, Id. 758; Atherton v. Marcy, Id. 759; American Ins. 
Co. v. Stratton, Id. 763; Snell v. Bray, 14 N. W. Rep. 14; United Presbyte- 
rian Church v. Baird, Id. 308; Brooks v. Hiatt, Id. 480; Johnston Harvester- 
Co. v. McLean, 15 N. W. Rep. 177; Van Sandt v. Cramer, Id. 259. 


§ 907. Moral or legal—how far good. An existing legal ob- 
ligation resting upon the promisor, or a moral obligation, originating in. 
some benefit conferred upon the promisor, or prejudice suffered by the 
promisee, is also a good consideration for a promise, to an extent cor- 
responding with the extent of the obligation, but no further or other- 
wise. 

Cal. 1606. 

Burgess v. Pollock, 5 N. W. Rep. 179. 


§ 908. Lawful defined. The consideration of a contract must 
be lawful within the meaning of section nine hundred and fifty-three. 


Cal. 1607. 
Quigley v. Duffey, 3 N. W. Rep. 659; Averill v. Boyles, Id. 781. 


§ 909. Effect of illegality. If any part of a single consideration 
for one or more objects, or of several considerations for a single object, 
is unlawful, the entire contract is void. 


Cal. 1608. 
Quigley v. Duffey, 3 N. W. Rep. 659; Averill v. Boyles, Id. 731. 


§ 910. Executed or executory consideration. A consider- 
ation may be executed or executory, in whole or in part. In so far as 
it is executory, it is subject to the provisions of chapter IV. of this title. 


Cal. 1609. ` 
See chapter 4, secs. 901-905. 


§ 911. Executory—how determined. When a consideration 
is executory, it is not indispensable that the contract should specify its 
amount, or the means of ascertaining it. It may be left to the decision 
of a third person, or regulated by any specific standard. 

Cal. 1610. ` 

Fraley v. Bently, 1 Dak. 25. 

$ 912. Measure of value. Whena contract does not determine 
the amount of the consideration, nor the method by which it isto þe as- 
certained, or when it leaves the amount thereof to the discretion of an 
interested party, the consideration must be so much money as the object. 
of the contract is reasonably worth. 

Cal. 1611. ` 

$ 918. Exclusive impossibility void. Where a contract pro-- 
vides an exclusive method by which its consideration is to be ascertained, 
which method is on its face impossible of execution, the entire contract. 
is void. 

Cal. 1612. 


MANNER OF CREATING CONTRACTS. 935 
$ 914. Same—presumption—burden. 1. Where a contract 
provides an exclusive method by which its consideration is to be ascer- 
tained, which method appears possible on its face, but, in fact, is or be- 
comes impossible of execution, such provision only is void. 
2. A written instrument is presumptive evidence of a consideration. 
3. The burden of showing a want of consideration sufficient to sup- 
port an instrument lies with the party seeking to invalidate or avoid it. 


Cal. 1613-1615. 
See sec. 1835. : 
Connard v. Colgan, 8 N. W. Rep. 351. 


TITLE IL 
MANNER OF CREATING CONTRACTS. 


$ 915. Express or implied. A contract is either express or im- 
plied. 

Cal. 1619. 

§ 916. Express defined. An express contract is one, the terms 
of which are stated in words. 

Cal. 1620. ~ 


$ 917. Implied. An implied contract is one, the existence and 
terms of which are manifested by tonduct. 

Cal. 1621. i 

Neidig v. Cole, 18 N. W. Rep. 18; Goodnow v. Stryker, 14 N. W. Rep. 
345; Van Fleet v. Van Fleet, Id. 671. 

§ 918. What may be oral. All contracts may be oral, except 
such as are specially required by statute to be in writing. 

Cal. 1622. 

Schweider v. Lang, 13 N. W. Rep. 33. 


§ 919. May be enforced against fraud. Where a contract, 
which is required by law to be in writing, is prevented from being put 
into writing by the fraud of a party thereto, any other party who is by 
such fraud led to believe that it is in writing, and acts upon such belief 
to his prejudice, may enforce it against the fraudulent party. 

Cal. 1623. 


§ 920. Contracts which must be written. The following con- 
tracts aye invalid, unless the same, or some note or memorandum thereof, 
be in writing and subscribed by the party.to be charged, or by his agent: 

1. An agreement that by its terms is not to be performed within a 
year from the making thereof. . 

2. A special promise to answer for the debt, default, or miscarriage 
of another, except in the cases provided for in section one thousand six 
hundred and fifty-three-of this Code. 
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3. An agreement made upon consideration of marriage, other than a 
mutual promise to marry. 

4, An agreement for the sale of goods, chattels, or things in action, 
at a price not less than fifty dollars, unless the buyer accept or receive 
part of such goods and chattels, or the evidences, or some of them, of 
such things in action, or pay at the time some part of thé purchase 
money; but when a sale is made by auction, an entry by the auctioneer 
in his sale-book, at the time of the sale, of the kind of property sold, 
the terms of sale, the price, and the names of the purchaser and person 
on whose account the sale was made, is a sufficient memorandum. 

5. An agreement for the leasing for a longer period than one year, 
or for the sale of real property, or of an interest therein; and such agree- 
ment, if made by an agent of the party sought to be charged, is valid, 
unless the authority of the agent be in writing, subscribed by the party 
sought to be charged. 

Cal. 1624. 

Statute of frauds. Sec. 991. See secs. 622, 998. 

Subdivision 1. Smalley v. Green, 3 N. W. Rep. 78. 

Subdivision 2. Beerkle v. Edwards, 8 N. W. Rep. 841; Rose v. O’Linn, 
6 N. W. Rep. 480; Eagle M. & R. Mach. Co. v. Shattuck, 10 N. W. Rep. 690; 
Dee v. Downs, 11 N. W. Rep. 2; Stariha v. Greenwood, Id. 76; Naw v. Jack- 
man, 12 N. W. Rep. 312; Fitzgerald v. Morrisey, 15 N. W. Rep. 233. 

Subdivision 4. Hanlon v. Wilson, 4 N. W. Rep. 1081. 

Subdivision 5. Koplitz v. Gustavus, 3N. W. Rep. 754; Friedhoff v. Smith, 
12 N. W. Rep. 820. 


§ 921. Writing excludes oral. The execution of a contract in 
writing, whether the law requires it to be written or not, supersedes all 
the oral negotiations or stipulations concerning its matter, which pre- 
ceded or accompanied the execution of the instrument. 

Cal. 1625. 

See sec. 1509. 

Mann. v. Independent School-dist. of Le Grand, 2 N. W. Rep. 1005; Dicken 
v. Morgan, 7 N. W. Rep. 145; Miller v. Kendig, Id. 500; Trowbridge v. Sypher, 
Id. 567; Hyler v. Nolan, Id. 910; Kellogg v. Adams, 8 N. W. Rep. 115; Shultz 
v. Coon, Id. 285; Taylor v. Trulock, Id. 306; Mast v. Pearce, Id. 632; Barhydt 
v. Bonny, Id. 672; Wylie v. Loveley, Id. 716; Rump v. Schwartz, 10 N. W. 
Rep. 99; Kelsey v. Chamberlain, Id. 855; Wiener v. Whipple, Id. 433; Hei v. 
Heller, Id. 620; Gilman v. Henry, Id. 692; Murphy v. Copeland, Id. 786; 
Crooks v. Whittford, 11 N. W. Rep. 159; Mason v. Phelps, Id. 837; Hotch- 
kiss v. Carney, 12 N. W. Rep. 182; Mackey v. Peterson, 18 N. W. Rep. 182; 
Dickson v. Harris, Id. 335; Thompson v. Stewart, 14 N. W. Rep. 247; Begg 
v. Begg, Id. 602; Jacobs v. Miller, 15 N. W. Rep. 42. 

Parol is always admissible to establish fraud. Childs v. Dobbins, 15 N. 
W. Rep. 849. 


§ 922. Effect on delivery. A contract in writing takes effect 
upon its delivery to the party in whose favor it is made, or to his agent. 


Cal.-1626. 
Morris v. Morton, 15 N. W. Rep. 725. 


§ 923. Apply to all contracts. The provisions of the chapter 
on transfers in general, concerning the delivery of grants, absolute and con- 
ditional, apply to all written contracts. 

Cal. 1627. 
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$ 924. “How seal affixed. A corporate or official seal may be 
affixed to an instrument by a mere impression upon the paper or other 
material on which such instrument is written. 

Cal. 1628. 


§ 925. Sealed and unsealed alike. All distinctions between 
sealed and unsealed instruments are abolished. 


Cal. 1629. 
Pearson v. Post, 2 Dak. 248; S. C. 2 Sup. Ot. Rep. 801. 


TITLE II. 
INTERPRETATION OF CONTRACTS. 


§ 926. Same rules for public or private. All contracts, 
whether public or private, are to be interpreted by the same rules, ex- 
cept as otherwise provided by this Code. 

Cal. 1635. 

Star Wagon Co. v. Matthiesson, 14 N. W. Rep. 107. 

§ 927. Effect to be given. A contract must be so interpreted as 
to give effect to the mutual intention of the parties, as it existed at the 
time of contracting, so far as the same is ascertainable and lawful. 

Cal. 1636. 

Palmer v. Mason, 3 N. W. Rep. 945: Everts v. Selover, 7 N. W. Rep. 225; 
Security Bank of Minnesota v. Luttgren, 13 N. W. Rep. 151; School-dist. No. 
8 v. Estes, Id. 16; Lovejoy v. Gaskill, 14 N. W. Rep. 583. 

§ 928. Intention ascertained. For the purpose of ascertaining 
the intention of the parties to a contract if otherwise doubtful, the rules 
given in this chapter are to be applied. 

Cal. 1687. 
ji L v. Breezley, 7 N. W. Rep. 117; Thompson v. Stewart, 14 N. W. Rep. 

§ 929. Language governs. The language of a contract is to 
govern its interpretation, if the language is clear and explicit, and does 
not involve an absurdity. 

Cal. 1638. 

Ruggles v. Illinois, 2 Sup. Ct. Rep. 838. 

§ 930. From writing if possible. When a contract is reduced 
to writing, the intention of the parties is to be ascertained from the writ- 
ing alone, if possibie, subject, however, to the other provisions of this 
title. 

Cal. 1639. 

Clevenger v. Mutual Life Ins. Co. 2 Dak. 114; 8 N. W. Rep. 313; Gallery 
v. Nat. Exchange Bank of Albion, 2 N. W. Rep. 193; Dennison v. Phoenix 
Ins. Co. 3 N. W. Rep. 500; Gillett v. Bowman, 5 N. W. Rep. 661; Lewis v. 
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Diy, Id. 753; Paine v. TEN Id. o Cooper v. Cleghorn, 6 N. W. Rep. 
491; Bedard v. Bonville, 15 N. W. R p. 185. 


$ 981. Error only a When, through fraud, mis- 
take, or accident, a written contract fails to express the real intention of 
the parties, such intention is to be regarded, and the erroneous parts of 
the writing disregarded. 

Cal. 1640. 

See secs. 966, 2004. 

Sable v. Maloney, 4 N. W. Rep. 479; Harris v. Kennedy, Id. 651; German- 
town Farmers’ Mut. Ins. Co. v. Dhein, 15 N. W. Rep. 840. 


a ee 


§ 932. Effect to every part. The whole of a contract is to be 
taken together, so as to give effect to every part, if reasonably practica- 
ble, each clause helping to interpret the others. 

Cal. 1641. 

Bass v. Veltum, 11 N. W. Rep. 65. ' 


$ 983. Several contracts, together. Several contracts relat- 
ing to the same matters, between the same parties, and made as parts of 
substantially one transaction, are to be taken together. i 

Cal. 1642. ` 

Gieser Threshing-machine Co. v. Farmer, 8 N. W. Rep. 141; Gilman v. 
Henry, 10 N. W. Rep. 692; Clark v. Davidson, Id. 384; Sycamore Marsh Har- 
vester Co. v. Sturm, 13 N. W. Rep. 202; Fletcher v. Daugherty, Id. 207. 


§ 934. Interpretation favors validity. A contract must re- 
ceive such an interpretation as will make it lawful, operative, definite, 
reasonable, and capable of being carried into effect, if it can be done with- 
out violating the intention of the parties. _ 

Cal. 1643. 


§ 985. Words in usual sense, unless. The words of a con- 
tract are to be understood in their ordinary and popular sense, rather 
than according to their strict legal meaning, unless used by the parties 
in a technical sense, or unless a special meaning is given to them by 
usage, in which case the latter must be followed. 

Cal. 1644, 13. , 


§ 986. Technical words. Technical words are to be interpreted 
as usually understood by persons in the profession or business to which 
they relate, unless clearly used in a different sense. - 

Cal. 1645, 13. 

Somers v. McLaughlin, 15 N. W. Rep. 442. 


§ 937. Law of place. A contract is to be interpreted according 
to the law and usage of the place where it is to be performed, or, if it 
does not indicate a place of performance, according to the law and usage 
of the place where it is made. - 

Cal. 1646. 

See sec. 217. 


46 A oslin v. Miller, 15 N. W. Rep. 214; Pritchard v. Norton, 1 Sup. Ct. Rep. 
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$ 938. Circumstances explain. A contract may be explained 
by reference to the circumstances under which it was made, and the 
matter to which it relates. 

Cal. 1647. 

Clevenger v. Mutual Life Ins. Co. 2 Dak. 114; Pearson v. Post, Id. 248; 
Gallery v. Nat. Exchange Bank of Albion, 2 N. W. Rep. 193; Muskegon 
Booming Co. v. Underhill, 5 N. W. Rep. 1073; Messer v. Oestreich, 10 N. 
W. Rep. 6; Whitney v. Robinson, Id. 512; Parkinson V. McQuaid, 11 N. W. 
Rep. 682; Merriam v. U.S. 2 Sup. Ct. Rep. 536. , 


$ 939. Restricted to intention. However broad may be the 
terms of a contract, it extends only to those things concerning which it 
appears that the parties intended to contract. 

Cal. 1648. 


§ 940. Sense of belief given. If the terms of a promise are in 
any respect ambiguous or uncertain, it must be interpreted in the sense 
in which the promisor believed, at the time of making it, that the 
promisee understood it. 

Cal. 1649. i 


$ 941. Part subordinate to whole. Particular clauses of a 
contract are subordinate to its general intent. 
Cal. 1650. -. 


§ 942. Written and original parts control. Where a con- 
tract is partly written and partly printed, or where part of it is written 
or printed under the special directions of the parties, and with a special 
view to their intention, and the remainder is copied from a form origi- 
nally prepared without special reference to the particular parties and par- 
ticular contract in question, the written parts control the printed parts, 
and the parts which are purely original control those which are copied 
from a form. And if the two are absolutely repugnant, the latter must 
be so far disregarded. 

Cal. 1651. 


$ 948. Repugnance—how reconciled. Repugnancy in a con- 
tract must be reconciled, if possible, by such an interpretation as will 
give some effect to the repugnant clause, subordinate to the general in- 
tent and purposes of the whole contract. 

Cal. 1652. 


$ 944. Inconsistent words rejected. Words in a contract which l 


are wholly inconsistent with its nature, or with the main intention of the 
parties, are to be rejected. í 
Cal. 1653. 


§ 945. Against party causing uncertainty. In cases of un- 
certainty, not removed by the preceding rules, language of a contract 
should be interpreted most strongly against the party who caused the 
uncertainty to exist. The promisor is presumed to be such party, ex- 
cept in a contract between a public officer or body, as such, and a pri- 
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vate party, in which it is presumed that all uncertainty was ‘caused by 
the private party. 

Cal. 1654. : 

§ 946. Reasonable stipulations implied. Stipulations which 


_ are necessary to make a contract reasonable, or conformable to usage, 


are implied in respect to matters concerning which the contract mani- 
fests no contrary intention. 
Cal. 1655. 


$ 947. Necessary incidents implied. All things that, in law 
or usage, are considered as incidental to a contract, or as necessary to 
carry it into effect, are implied therefrom, unless some of them are ex- 
pressly mentioned therein, when all other things of the same class are 
deemed to be excluded. 

Cal. 1656. 


§ 948. No time, reasonable time. If no time is specified for 


` the performance of an act required to be performed, a reasonable time 


is allowed. If the act is in its nature capable of being done instantly, 
as, for example, if it consists in the payment of money only, it must be 
performed immediately upon the thing to be done being exactly ascer- 
tained. 

Cal. 1657. 


§ 949. When time is essence. Time is never considered as of 
the essence of a contract, unless by its terms expressly so provided. 

Austin v. Wacks, 15 N. W. Rep. 409; Van Vranken v. Cedar Rapids & 
M. R. Ry. Co. 5 N. W. Rep. 197; Reynolds v. B. & M. R. Co. 7 N. W. Rep. 
787; Gram v. Wasey, Id. 762. 

§ 950. Promise joint and several. Where all the parties who 
unite in a promise receive some benefit from the consideration, whether 
past or present, their promise is presumed to be joint and several. 

Cal. 1659. 

See sec. 802. 

Fond du Lac Harrow Co. v. Haskins, 8 N. W. Rep. 15. 

§ 951. Singularnumber. A promise made in the singular num- 
ber, but executed: by several persons, is presumed to be joint and several. 


Cal. 1660. i 
Dill v. White, 9 N. W. Rep. 404; Fond du Lac Harrow Co. v. Haskins, 
d. 15. 


§ 952. Executed, defined. An executed contract is one, the ob- 
ject of which is fully performed. Al others are executory. 
Cal. 1661. 


r -= s - = “ 2 
a E E o we x RE vIr 22h h g ae a pT ge A eter a N aape Ya 


UNLAWFUL CONTRACTS. 941 


TITLE IV. 
UNLAWFUL CONTRACTS. 


$ 953. What is unlawful. That is not lawful which is: 

1. Contrary to an express provision of law; 

2. Contrary to the policy of express law, though not expressly pro- 
hibited; or, 

3. Otherwise contrary to good morals. 

Cal. 1667. 

Uhlig v. Garrison, 2 Dak. 98; Peterson v. Christensen, 4 N. W. Rep. 623; 
Williamson v. C., R. I. & P. Ry. Co. Id. 870; Pieronnet v. Lull, 6 N. W. 
Rep. 759; Barnard v. Backhaus, Id. 252; Langan v. Sankey, 7 N. W. Rep. 
393; Mutual Benefit Ass’n v. Hoyt, 9 N. W. Rep. 497; Raymond v. Leavitt, 
Id. 525; Delier v. Plymouth Co. Agric. Soc. 10 N. W. Rep. 872; Lowe v. Young, 
13 N Ai Rep. 829; Murray v. Ocheltree, Id. 411; Everingham v. Meighan, 
Id. 269. 

§ 954. Certain contracts unlawful. All contracts which have 
for their abies ay or indirectly, to exempt any one from respon- 
sibility for his own fraud, or willful injury to the person or property of 
another, or violation of law, whether willful or negligent, are against the 
policy of the law. 

Cal. 1668. ; 

Peterson v. Christensen, 4 N. W. Rep. 623; Williamson v. C., R. I. & P. 
Ry. Co. Id. 870. 

$ 955. Penalties void. Penalties imposed by contract for any 
non-performance thereof are void. But this section does not render void 
such bonds or obligations, penal in form, as have heretofore been com- 
monly used; it merely rejects and avoids the penal clauses. 

Farmers’ Nat. Bank of Salem v. Rasmussen, 1 Dak. 62; Danforth v. 
Charles, Id. 286; Montelius v. Wood, 9 N. W. Rep. 212; Higbie v. Farr, 10 
N. W. Rep. 592. 

$ 956. Fixing damages:void. Every contract, by which the 
amount of damages to be paid, or other compensation to be made, for a 
breach of an obligation, is determined in anticipation thereof, is to that 
extent void, except as expressly provided by the next section. 

Cal. 1670. ' 

Farmers’ Nat. Bank of Salem v. Rasmussen, 1 Dak. 62; Danforth v. 
Charles, Id. 286; Montelius v. Wood, 9 N. W. Rep. 212; Higbie v. Farr, 10 
N. W. Rep. 592. 

§ 957. Exception. The parties to a contract may agree therein 
upon an amount which shall be presumed to be the amount of damage 
sustained by a breach thereof, when, from the nature of the case, it 
would be impracticable or extremely difficult to fix the actual damage. 


Cal. 1671. 
Farmers’ Nat. Bank of Salem v. Rasmussen, 1 Dak. 62; Danforth v. 
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Charles, Id. 286; Montpius v. Wood, 9 N. W. Rep. 212; Higbie v. Farr, 10 | 
N. W. Rep. 592. 

§ 958. Restraints on legal proceedings. Every stipulation 
or condition in a contract by which any party thereto is restricted from 
enforcing his rights under the contract by the usual legal proceedings in 
the ordinary tribunals, or which limits the time within which he may 
thus enforce his rights, is void. 


§ 959. Same of employment. Every contract by which any 
one is restredned from exercising a lawful profession, trade, or business 
of any kind, otherwise than as provided by the next two sections, is to 
that extent void. 

Cal. 1673. 

Collins v. Singer Manuf’g Co. 10 N. W. Rep. 477; Western Union Tel. Co. 
v. B. &S. W. Ry. Co. 11 Fed. Rep. 1, and note,10; Denver & N. O. R. Co. v. 
Atchison, T. & S. F. Ry. Co. 15 Fed. Rep. (note,) 670; Melchert v. Ameri- 
can Union Tel. Co. Id. 198, and note, 201. 

§ 960. Exception of good-will. One who sells the good-will 
of a business may agree with the buyer to refrain from carrying on a 
similar business within a specified county, city, or a part thereof, so 
long as the buyer, or any person deriving title to the good-will from him, 
carries on a like business therein. 

Cal. 1674. 


§ 961. Partners—same. Partners may, upon or in anticipation 
of a dissolution of the partnership, agree that none of them will carry 
on a similar business within the same city or town where the partner- 
ship business has been transacted, or within a specified part thereof. 

Cal. 1675. 

§ 962. Restraint of marriage. Every contract in restraint of 


the marriage of any person, other than a minor, is void. 
Cal. 1676. 
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EXTINCTION OF CONTRACTS. 


CHAPTER I. Contracts, how extinguished. 
Il. Rescission. E) 
III. Alteration and cancellation. 


r CHAPTER I. 
CONTRACTS—HOW EXTINGUISHED. 


§ 968. Manner. A contract may be extinguished in like manner 
‘with any other obligation, and also in the manner prescribed by this’ 
title. . 

Cal. 1682. f 


CHAPTER II. 
RESCISSION. 


§ 964. Rescission extinguishes. A contract is extinguished by- 
its rescission. 
Cal. 1688. 


§ 965. Cases when party may rescind. A party toa contract 
may rescind the same in the following cases only: 

1. If the consent of the party rescinding, or of any party jointly 
contracting with him, was given by mistake, or obtained through duress, 
menace, fraud, or undue influence, exercised by or wjth the connivance 
of the party as to whom he rescinds, or of any other party to the con- 
tract jointly interested with such party; 

2. If, through the fault of the party as to whom he rescinds, the con- 
sideration for his obligation fails, in whole or in part; 

3. If such consideration becomes entirely void from any cause; 

4, Ifsueh consideration, before it is rendered to him, fails in a ma- ` 
terial respect, from any cause; or, 
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5. By consent of all the other parties. i 

Cal. 1689. 

See sec. 2008. En A 

Schultz v. Culbertson, 1 N. W. Rep. 19; School-dist. No. 1 v. Hayne, Id. 
170; Jack v. D., M. & F. D. Ry. Co. 5 N. W. Rep. 587; Rider v. Kelso, Id. 
509; Edgell v. Hagens, Id. 186; Van Sickles v. Town,-Id. 148; Smith v. 
Hughes, 7 N. W. Rep. 653; Dicken v. Morgan, Id. 145; Davidson v. Carter, 
Id. 466; Simpson v. Bartholemew, Id. 94; Meyers v. Funk, 8 N. W. Rep. 
788; Smith v. Allis, 9 N. W. Rep. 155; Knowlton v. Amy, 10 N. W. Rep. 
201; Cohrt v. Kock, Id. 230; Oswego Starch Fact. v. Lendrum, Id. 900; 
Hopkins v. Hawkeye Ins. Co. Id. 605; West v. Russell, 11 N. W. Rep. 812; 
Potter v. Taggart, Id. 678; Cole v. Williams, Id. 875; Fisher v. Fisher, Id. 
864; Nation v. Cameron, Id. 525; Lawrence v. Smith, Id. 674; Nielson v. 
Schuckman, Id. 44; Dinsmore v. Stimbert, Id. 872; Rogers v. Blackwell, 13. 
N. W. Rep. 512; Wooley v. Drew, Id. 594; Dicken v. Morgan, Id. 57; O’ Neil 
v. O'Neil, 14 N. W. Rep. 59: Blake v. Blake, Id. 173; Kraus v. Thompson, 
Id. 266; Dailey v. Castell, Id. 635; Johnson v. Rose, 15 N. W. Rep. 497. 


§ 966. Rescission allowed in essential mistake. A stipula- 
tion that errors of description shall not avoid a contract, or shall be the 
subject of compensation, or both, does not take away the right of rescis- 
sion for fraud, nor for mistake, where such mistake is in a matter essen- 
tial to the inducement of the contract, and is not capable of exact and 
entire compensation. 

Cal. 1690. 

See sec. 2009. 

Sable v. Maloney, 4 N. W. Rep. 479. 

§ 967. Rescission, how and when. Rescission, when not ef- 
fected by consent, can beaccomplished only by the use, on the part of the 
party rescinding, of reasonable diligence to comply with the following 
rules: - 

1. He must rescind promptly, upon discovering the facts which en- 
title him to rescind, if he is free from duress, menace, undue influence, 

° or disability, and is aware of his right to rescind ; and, 
2. He must restore to the other party every thing of value which he 
- has received from him under the contract; or must offer to restore the 
same, upon condition that such party shall do likewise, unless the latter 
is unable, or positively refuses to do so. 

Cal. 1691. 

See secs. 2009, 2010. 

School-dist. No. 1, City of Wausau, v. Hayne, 1 N. W. Rep. 170; Yokumv. 
McBride, 8 N. W. Rep. 795; Benson v. Cutler, 10 N. W. Rep. 82; Van Vechten 
v. Smith, 13 N. W. Rep. 94; Stringer v. K., Mt. P. & N. Ry. Co. Id. 308. 
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CHAPTER ITI. 


ALTERATION AND CANCELLATION. 


§ 968. Writing extinguishes oral. A contract not in writing 
may be ‘altered in any respect by consent of the parties in writing, with- 
out a new consideration, and is extinguished thereby to the extent of 
the new alteration. p 

Cal. 1697. 


§ 969. How writing altered. A contract in writing may be 


altered by a contract in writing, or by an executed oral agreement, and 
not otherwise. 


Cal. 1698. 

Brown v. Everhard, 8 N. W. Rep. 611; Scofield v. Ford, 9N. W. Fai: 309; 
Stevens v. Taylor, 12 N. W. Rep. 625. 

§ 970. Destruction by consent. The destruction or cancella- 
tion of a written contract, or of the signature of the parties liable thereon, 


with intent to extinguish the obligation thereof, i ence it as to all 
the parties consenting to the act. 
Cal. 1699. 


§ 971. By alteration—effect. The intentional destruction, can- 
cellation, ot material alteration of a written contract, by a party entitled 
to any benefit under it, or with his consent, extinguishes all the execu- 


tory obligations of the contract in his favor, against parties who do not 
consent to the act. 


Cal. 1700. 

Osborne v. Van Houten, 8 N. W. Rep. 77; Adair v. Egland, 12 N. W. 
Rep. 277; Needles v. Schaeffer, 14 N.W. Rep. 129; Ward v. Hackett, Id. 578. 

§ 972. Of duplicate—not affect. Where a contract is executed 
in duplicate, an alteration or destruction of one copy, while the other 


exists, is not within the provisions of the last section. 
Cal. 1701. 


PART III. 
OBLIGATIONS IMPOSED BY LAW. 


§ 973. Abstinence from injury. Every person is bound, with- 


out contract, to abstain from injuring the person or property of another, 
or infringing upon any of his rights. 


Cal. 1708. 


Roach v. Lawrence, 14 N. W. Rep. 595; Gerhardt v. Swaty, Id. 851. 
V.2—60 
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§ 974. Damages for deceit. One who willfully deceives another, 
with intent to induce him to alter his position to his injury or tisk, is 
liable for any damage which he thereby suffers. 

Cal. 1709. ` 

Markel v. Moudy, 14 N. W. Rep. 409. 

$ 975. Deceits classed. A deceit, within the meaning of the last 
section, is either: 

1. The suggestion as a fact of that which is not true, by one who 
does not believe it to þe true; 

2. The assertion as a fact of that which is not true, by one who has 
no reasonable ground for believing it to be true; 

3. The suppression of a fact by one who is bound to disclose it, or 
who gives information of other facts which are likely to mislead for want 
of communication of that fact; or, 

4. <A promise made without any intention of performing it. 

Cal. 1710. . 

Dayton v. Fargo, 7 N. W. Rep. 348; Olson v. Orton, 8 N. W. Rep. 878. 

$ 976. Upon the public. One who practices a deceit with’ intent 
to defraud the public, or a particular class of persons, is deemed to have 
intended to defraud every individual in that class who is actually mis- 
led by the deceit. 

Cal. 1711. 


§ 977. Restoration. One who obtains a thing without the con- 
sent of its owner, or by a consent afterwards rescinded, or by an unlaw- 
ful exaction which the owner could not at the time prudently refuse, 
must restore it to the person from whom it was thus obtained, unless he 
has acquired a, title thereto superior to that of such other person, or un- 
less the transaction was corrupt and unlawful on both sides. 

Cal. 1712. 

Shepard v. Pettit, 14 N. W. Rep. 511; Shaperia v. Barney, Id. 270; Jelletts 
v. St. P., M. & M. Ry. Co. 15 N. W. Rep. 237. 

§ 978. Voluntary, when demand. The restoration required 
by the last section must be made without demand, except where a thing 
is obtained by mutual mistake, in which case the party obtaining the 
thing is not bound to return it until he has notice of the mistake. 

Cal. 17138. 


$ 979. Willful acts — negligence. Every one is responsible, 
not only for the result of his willful acts, but also for an injury occasioned 
to another by his want of ordinary care or skill in the management of 
his property or person, except so far as the latter has, willfully or by 
want of ordinary care, brought the injury upon himself. The extent of 
liability in such cases is defined by the title on compensatory relief. 
Cal. 1714. 


Damages against Railroad Compantes—Negligence, what is. 


Carriers of persons for hire are held to the utmost care and to reasonable 
skill. Secs. 1215, 1181; Rules, §§ 1214-1219, See, also, sec. 477, Code Civil 
Proc.; secs. 676, 677, ' 
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Damages for the ejection of passengers and for failure to transport and 
‘deliver passengers. See sec. 1272, and cases there cited. 

First. G) Injuries to persons. Laverenz v. ©., R. I. &P. Ry. Co. 10N. 
W. Rep. 268; Freeman v. M. & St. L. Ry. Co. Id. 594; Townley v. C., M. & 
St. P. Ry. Co. 11 N. W. Rep. 55; Beatty v. C. I. Ry. Co. 12 N. W. Rep. 3382; 
Foley v. C. & N. W. Ry. Co. Id. 879; Smith v. St. P., M. & M. Ry. Co. 14 N. 
W. Rep. 797; Fleming V.S. P. & D. Ry. Co. 27 Minn. 112; Gillam v. Ry. Co. 
26 Minn. 268; O. & R. V. Ry. Co. v. Martin, 15 N. W. Rep. 696. 

(2) Injuries to employes. See sec. 1130, and cases there cited. 

McKean v. B., C. R. & N. Ry. Co. 7 N. W. Rep. 505; Berg v. C., M. & St. 
P. Ry. Co. Id. 847; Walsk v. St. P. & D. Ry. Co. 8 N. W. Rep: 145; Pool v. 
C., M. & St. P. Ry. Co. 11 N. W. Rep. 15; Allen v. B., C. R. & N. Ry. Co. 
Id. 614; Batterson v. C. & G. T. Ry. Co. 13 N. W. Rep. 508; Henry v. L. S. 
& M. S. Ry. Co. Id. 882; Schadewald v. M., L. S.,& W. Ry. Co. Id. 458; Jones 
v. L. I. & M. S. Ry. Co. 14 N. W. Rep. 551; Mayes v. C., R. I. & P. Ry. Co. 
Id. 340; Fay v. M. & St. L. Ry. Co. 15 N. W. Rep. 241. 

(8) Injuries to other persons. Eilert v. G. B. & M. Ry. Co. 4 N. W. 
Rep. 769; Johnson v. C. & N. W. Ry.Co. 5 N. W. Rep. 886; Benton v. C., 
R.I. & P. Ry. Co. 8 N. W. Rep. 330; Jucker v. C. & N. W. Ry. Co. Id. 862; 
Shaber v. St. P., M. & MeRy. Co.9 N.W. Rep. 575; Gates v. Southern Minn. 
Ry. Co. Id. 579; Marcott v. M., H. '& O. Ry. Co. 10 N. W. Rep. 53, and 13 
N. W. Rep. 374; Malmsten v. M. & H. O. Ry. Co. 13 N. W. Rep. 873; Faber 
v. St. P., M. & M. Ry. Co. Id. 902; Mahlen v. L. S. & M. S. Ry. 14 N. W. 
Rep. 556; Bussian v. M., L. S. & W. Ry. Co. Id. 452. 

Second. Injuries to property. (1) Injuries to stock. Code Civil Proc. 
§§ 678-682; Williams v. N. P. Ry. Co. 14 N. W. Rep. 97; Mackie v. Central 
R. R. of Iowa, 6 N. W. Rep. 723; T. &C. S. Ry. Co. v. Eder, 7 N. W. Rep. 
898; Kelly v. Southern Minn. Ry. Co. 9 N. W. Rep. 588; G. R. & I. Ry. Co. 
v. Monroe, 10 N. W. Rep. 179; B. & M. Ry. Co. v. Went, Id. 456; Smith v. 
K. C., St. J. & C. B. Ry. Co. 12 N. W. Rep. 619; Sullivan v. Wabash, St. L. 
& P. Ry. Co. Id. 620; N. P. Ry. Co. v. High, 14N. W: Rep. 547; Richardson v. 

.& N. W. Ry. Co. Id. 176; Nelson v. C., M. & St. P. Ry. Co. Id. 360; Tingle 
.C., B. & Q. Ry. Co. Id. 820; N. P. Ry. Co. v. Schwenck, Id. 376; Inman 
.C.,M. & St. P. Ry. Co.15 N. W. Rep. 286. (2) Injuries from fires kindled 

sparks from locomotive. Lewis v.C., M. & St. P. Ry. Co. 10 N. W. Rep. 
6; Slossen v. B., C. R. & N. Ry. Co. Id. 860, and 14 N. W. Rep. 244. See 
N. W. Rep. 927. (8) Miscellaneous—damages to property. Van Orsdal 
. B., ©. R. & N. Ry. Co. 9 N. W. Rep. 379; Leo v. St. P., M. & M. Ry. Co. 
N. W. Rep. 872. 
Contributory negligence excuses, When. See sec. 476. 
Goldstein v. C., M. & St. P. Ry. Co. 1 N. W. Rep. 37; Denman v. St. P. 
& D. R. Co. 4 N. W. Rep. 605; Smith v. M. & St. L. Ry. Co. Id. 782; Hart- 
ing v. C. & N. W. Ry. Co. 5 N. W. Rep. 865; Walsh v. St. P. & D. Ry. Co. 
8 N. W. Rep. 145; Martensen v. C., R. I. & P. Ry. Co. 15 N. W. Rep. 569. 

Contributory negligence does not excuse, when. McKean v. B., C. R. & 
N. Ry. Co. 7 N. W. Rep. 505; Benton v. C., R. I. & P. Ry. Co. 8 N. W. Rep. 
880; C. & N. W. Ry. Co. v. Smith, 9 N. W. Rep. 830; Williams v. N. P. Ry. 
Co. 14 N. W. Rep. 97. : N 

Contributory negligence not imputed to infants. Johnson v. C. & N. W. 
Ry. Co. 5 N. W. Rep. 886; 14 N. W. Rep. 181; Jucker v. C. & N. W. Ry. Co. 
8 N. W. Rep. 862; Marcott v. M., H. & O. Ry. Co. 10 N. W. Rep. 53, and 13 N. 
W. Rep. 374; Fitzgerald v. St. P., M. &M. Ry. 13 N. W. Rep. 168. 


Damages against Municipal Corporations. 
(1) Personal injuries. Garlick v. City of Pella, 6 N. W. Rep. 3; Bishop v. 
City of Centralia, Id, 353; Estelle v. Village of Lake Crystal, Id. 775; Fitz- 
gerald v. Town of Weston, 9 N. W. Rep. 13; Munger v. City of Marshalltown, 
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9 N. W. Rep. 192; Tuffree v. Incorporated Town of State Centre, 11 N. W. 
Rep. 1; Sikes v. Town of Manchester, 12 N. W. Rep. 755; Cressley v. Town 
of Pottsville, Id. 757; Hubbard v. Town of Mason City, 14 N. W. Rep. 772; 
Altnow v. Town of Sibley, Id. 877; Parkhill v. Town of Brighton, 15 N. W. 
Rep. 853; Dotton v. Albion Common Council, Id. 46. 

(2) Injuries to property. French v. City of Milwaukee, 6 N. W. Rep. 244; 
Rowland v. Supt. of Poor of Kalamazoo, 14 N. W. Rep. 494; Wallich v. City 
of Manitowoc, Id, 812; Moss v. City of Burlington, 15 N. W. Rep. 267. 


Damages against Political Corporations. 


Ferguson v. Davis Co. 10 N. W. Rep. 906; Woods v. Colfax Co. 7 N. W. 
Rep. 269; Dosdall v. Co. Com’rs Co. of Olmsted, 14 N. W. Rep. 458; Huff 
v. Co. of Poweshiek, 15 N. W. Rep. 418. 


Damages against Public Officers. 


Sheriffi—false return. Brosser v. Coats, 15 N. W. Rep. 448; Evans v. 
Thurston, 4 N. W. Rep. 895; Elmore v. Hill, 8 N. W. Rep. 240; Turner v. 
Killian, 12 N. W. Rep. 101 et passim. Auditor—false record. Perkins v. 
Evans, 15 N. W. Rep. 584. Clerk—defective performance of duty. Ryan 
v. State Bank of Nebraska, 7 N. W. Rep. 276. 


Miscellaneous Cases. 


Damages against druggist, Brown v. Marshall, 11 N. W. Rep. 392; against 
manufacturers of machinery, Necker v. Harvey, 14 N. W. Rep. 503; against 


‘telegraph company, Randall v. N. W. Tele. Co. 11 N. W. Rep. 419; against 


keeper of livery stable, Dennis v. Huyck, 12 N. W. Rep. 878; against steam- 
boat owners, Cuddy v. Horn, 10 N. W. Rep. 32; Opsahl v. Judd, 14 N. W. 
Rep. 575; for accidental fire, Whitney v. Clifford, 14 N. W. Rep. 927; burning 
stubble, Krippner v. Biebl, 9 N. W. Rep. 671; against keepers of vicious ani- 
mals, Glidden v. Moore, 15 N. W. Rep. 326; for giving poison to another, 
Gwynn v. Duffield, 15 N. W. Rep. 594; for waste and wrongful use of prop- 
erty, a Civil Proc. §§ 652, 352; Ward v. Carp River Iron Co. 15 N. W. 
Rep. 889. E 

Street railway cases, Stange v. Hill, 7 N. W. Rep. 115; Downey v. Hen- 
drie, 9 N. W. Rep. 828. 

Mining case, Beauchamp v. Saginaw Mining Co. 15 N. W. Rep. 65. 

Collision of carriages, Cleveland v. Newson, 7 N. W. Rep. 222; Burbach 
v. Goodyear Rubber Co. 14 Fed. Rep. 826. 


§ 980. Other obligations. Other obligations are prescribed by 
the first and setond divisions of this Code. 
Cal. 1715. 
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PART IV. 


OBLIGATIONS ARISING FROM PARTICULAR TRANS- 
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ACTIONS. 
Trrtz I. Sale. 
f II. Exchange. 
III. Deposit. 
IV. Loan. 
V. Hiring. 
VI. Service. 
VII. Carriage. i 
VIII. Trust. 
IX. Agency. 
X. Partnership. 
XI. Insurance. 
XII. Indemnity. 
XIII. Guaranty. 
XIV. Lien. 

XV. Negotiable instruments. 
XVI. General provisions. 
TITLE I. 

SALE. 
CHAPTER I. General provisions. 


II. Rights and obligations of the seller. 
III. Rights and obligations of the buyer. 
IV. Sale by auction. 


CHAPTER I. 
GENERAL PROVISIONS. 


Articte I. Sale. 
II. Agreements for sale. 
ILI. Form of the contract. 
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ARTICLE I.—-SALE. 


$ 981. Sale defined. Sale is a contract by which, fora pecuniary- 
consideration, called a price, one transfers to another an ‘interest i in prop- 
erty. ` 

Cal. 1721. 

Jones v. Kemp, 12 N. W. Rep. 890. 


§ 982. Subject of sale. The subject of sale must be property,. 
the title to which can be immediately transferred from the seller to the 
buyer. | 

Cal. 1722. 

Option contracts. Melchert v. American Union Tel. Co. 11 Fed. Rep. 198, 
and note; 201. 


ARTICLE II.—AGREEMENTS FOR SALE. 


§ 983. Classes of same. An agreement for sale is either: 
1. An agreement to sell; 

2. An agreement to buy; or, 

8. A mutual agreement to sell and buy. 

Cal. 1726. 


§ 984. To sell defined. An agreement to sell is a contract by 
which one engages, for a price, to transfer to another the title tO a cer- 
tain thing. 


Cal. 1727. 
Schweitzer v. Connor, 14 N. W. Rep. 922. 


§ 985. To buy. An agreement to buy is a contract by which one 
engages to accept from another and pay a price for the title to a certain. 
thing. 

Cal. 1728. 

McCormick v. Fuller, 6N. W. Rep. 149. 


§ 986. To sell and buy. An agreement to sell arid buy is a con- 
tract by which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him, and to pay a price 
therefor. 

Cal. 1729. 


$ 987. What subject of contract. Any property which, if in 
existence, might be the subject of sale, may be the subject of an agree- 
ment for a sale, whether in existence or not. 

Cal. 1780. 


§ 988. Sale of realty. An agreement to sell real property binds 
the seller to execute a conveyance in form sufficient to pass the title to ` 
the property. 

Cal. 1731. 

Mickelwait v. Leland, 7 N. W. Rep. 107. 


§ 989. Usual covenants. An agreement on the part of a seller- 
of real property to give the usual covenants, binds him to insert in the: 
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grant covenants of seizin, quiet enjoyment, further assurance, general 
warranty, and against incumbrances. 

Cal. 1733: f 

Snell v. Iowa Homestead Co. 13 N. W. Rep. 848. 


§ 990. Substance thereof. The covenants mentioned in the last 
section must be in substance as follows: i 

The party of the first part covenants with the party of, the second part that 
the former is now seized in fee-simple of the property granted; that the lat- 
ter shall enjoy the same without any lawful disturbance; that the sameis free 
from all incumbrances; that the party of the first part, and all persons acquir- 
ing any interest in the same through or for him, will, on demand, execute 
and deliver to the party of the second part, at the expense of the latter, any 
further assurance of the same that may be reasonably required; and that the 
party of the first part will warrant to the party of the second part all the said | 
property against every person lawfully claiming the same. 

Cal. 1734. ` 


ARTICLE IIl.-—-FORM OF THE CONTRACT. 


$ 991. Statute of frauds—personal. No sale of personal prop- 
erty, or agreement to buy or sell it for a price of fifty dollars or more, 
is valid, unless: _ l 

1. The agreement, or some note or a memorandum thereof, bein writ- 
ing, and subscribed by the party to be charged, or by his agent; or, 

2. The buyer accepts and receives part of the things sold, or, when it 
consists of a thing in action, part of the evidences thereof, or some of 
them; or, 

3. The buyer, at the time of sale, pays a part of the price. 

Cal. 1789. 

See secs. 920, 921, 969, 1030. / 

See Guaranty, § 1653. 

Hickok v. Buell, 2 N. W. Rep. 512; Eisley v. Malchow, Id. 372; McCor- 
mack v. Drummet, Id. 729; Preston v. Young, 8 N. W. Rep. 706; Seaman v. 


Aschermann, Id. 818; Ex parte Parker, 9 N. W. Rep. 33; Cresswell v. Me-~* 


Caig, Id. 52; Sovereign v. Ortman, 10 N. W. Rep. 191; Howe v. Jones, Id. 
299; Wiener v. Whipple, Id. 483; Naw v. Jackman, 12 N. W. Rep. 312; 
Whaley v. Gale, Id. 33; West v. O’ Hara, 13 N. W. Rep. 894; Poole v. Hint- . 
rager, 14 N. W. Rep. 228; Dewey v. Life, Id. 347; Botvin v. Curran, 147400. | 

§ 992: Contract to manufacture. An agreement to manufac- 
ture a thing from materials furnished by the manufacturer or by another 
person is not within the provisions of the last section. 

Cal. 1740. 


§ 993. Contract for sale of real property. No agreement 
for the sale of real property, or of an interest therein, is valid, unless the 
same, or some note or memorandum thereof, be in writing, and sub- 
scribed by the party to be charged, or his agent thereunto authorized in 
writing; but this does not abridge the power of any court to compel the 
specific performance of any agreement for the sale of real property in 
case of part performance thereof. 

Cal. 1741. i 

See sec. 622. : : 

Cilley v. Burkholder, 3 N. W. Rep. 221; Burke v. Wilbur, Id. 861; Han- 
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lon v. Wilson, 4 N. W. Rep. 1031; Littlefield v. Littlefield, 7 N. W. Rep. 773: 
Rink vy. Sample, 8 N. W. Rep .793; Lamb v. Hinman, Id. 709; Seaman v. Asch- 
erman, Id. 818; Renwick v. Bancroft, 9 N. W. Rep. 367; Clark v. Davidson, 
10 N. W. Rep. 384; Murphy v. Stever, 11 N. W. Rep. 368; Higgs v. Louisa 
Co. 14 N. W. Rep. 205; Bigbee v. Bigbee, 15 N. W. Rep. 553; Tice v. Free- 
man, Id. 674. ° 

§ 994. Form of transfer. The form of a transfer of real prop- 
erty is described by the chapter on such transfers. , 

Transfer of property. Secs. 599-633. 


CHAPTER II. 
RIGHTS AND OBLIGATIONS OF THE SELLER. 


Artcore I. Rights and duties before delivery. 
II. Delivery. 
III. Warranty. 


ARTICLE I.——RIGHTS AND DUTIES BEFORE DELIVERY. 


$ 995. Seller acts as depositary. After personal property has 
been sold, and until the delivery is completed, the seller has the rights 
and obligations of a depositary for hire, except that he must keep the 
property, without charge, until the buyer has had a reasonable opportu- 
nity to remove it. 

Cal. 1748. 


§ 996. Seller may resell. Ifa buyer of personal property does 
not pay for it according to contract, and it remains in the possession of 
the seller after payment is due, the seller may rescind the sale, or may 
enforce his lien for the price in the manner prescribed by the title on 
liens. 

Cal. 1749. - 

See sec. 1804. 

ARTICLE II.—-DELIVERY. 


$ 997. Delivery on demand. One who sells personal property, 
whether it was in his possession at the time of sale or not, must put it 
into a condition fit for delivery, and deliver it to the buyer within a rea- 
sonable time after demand, unless he has a lien thereon. 

Cal. 1758. 

See sec. 1804. 

§ 998. Delivery, where. Personal property sold is deliverable 
at the place where it is at the time of the sale or agreement to sell; or, if 
it is not then in existence, it is deliverable at the place where it is pro- 
duced. 

Cal. 1754. 
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$ 999. ‘Expense of transportation. One who sells personal 
property must bring it to his own door, or other convenient place, for its 
acceptance by the buyer, but further transportation is at the risk and 
expense of the buyer. 

Cal. 1755. 


§ 1000. Notice of option—waived. When either party to a 
contract of sale has an option as to the time, place, or manner of de- 
livery, he must give the other party reasonable notice of his choice; and 
if he does not give such notice within a reasonable time, his right of op- 
tion is waived. 

Cal. 1756. 


$ 1001. Buyer’s directions govern sending. If a seller 
agrees to send the thing sold to the buyer, he must follow the directions 


of the latter as to the manner of sending, or it will be at his own risk _ 


during its transportation. If he follows such directions, or if, in the 
absence of special directions, he uses ordinary care in forwarding the 
thing, it is at the risk of the buyer. 

Cal. 1757. 


$ 1002: Reasonable hours. The delivery of a thing sold can be 
offered or demanded only within reasonable hours of the day. 
Cal. 1758. l 
ARTICLE III.~-WARRANTY. 


$ 1003. Definition. A warranty is an engagement by which a seller 
assures to a buyer the éxistence of some fact affecting the transaction, 
whether past, present, or future. -~ 

Cal. 1763. 

McDonald Manuf’g Co. v. Thomas, 5 N. W. Rep. 737; Osborne v. Rawson, 
10 N. W. Rep. 201; Torkelson v. Jorgenson, Id. 416; Neave v. Arntz, 14 N. 


W. Rep. 41; Winkler v. Patten, 15 N. W. Rep: 880; Wood Machine Co. v. 
Smith, Id. 906. 


$ 1004. Not implied by mere sale. Except as prescribed by 
this article, a mere contract of sale or: agreement to sell does not imply 
a warranty. 

Cal. 1764. 


§ 1005. Warranty of title to personalty. One who sells, or 
agrees to sell, personal property as his own, thereby warrants that he has 
a good and unincumbered title thereto. : 

Cal. 1765. 


$ 1006. Of quality by sample. One who sells, or agrees to sell, 
goods by sample thereby warrants the bulk to be equal to the sample. 
Cal. 1766. 
j T opmap v. Graves, 3 N. W. Rep. 177; Taylor v. Mueller, 15 N. W. Rep. 


$ 1007. Seller knows buyer relies, etc. One who sells or 
agrees to sell personal property, knowing that the buyer relies upon his 
advice or judgment, thereby warrants to the buyer that neither the seller 
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nor any agent employed by him in the transaction knows the existence. 
of any fact concerning the thing sold which would, to his knowledge, 
destroy the buyer’s inducement to buy. 

Cal. 1767. 


§ 1008. Merchandise not in existence. One who agrees to. 
sell merchandise not then in existence, thereby warrants that it shall be 
sound and merchantable at the place of production contemplated by the 
parties, and as nearly so at the place of delivery as can be secured by 
reasonable care. 

Cal. 1768. 


§ 1009. Against latent defects. One who sells, or agrees to sell, 
an article of his own manufacture, thereby warrants it to be free from 
any latent defect, not disclosed to the buyer, arising from the process of 
manufacture, and also that neither he nor his agent in such manufacture 
has knowingly used improper materials therein. 

Cal. 1769. 


§ 1010. Fit for purpose. One who manufactures an article un- 
der an order for a particular purpose, warrants by the sale that it is rea- 
sonably fit for that purpose. 

Cal. 1770. 

Sycamore Marsh Harvester Co. v. Sturm, 13 N. W. Rep. 203. 

§ 101i. Inaccessible merchandise. One who sells, or agrees 
to sell, merchandise inaccessible to the examination of the buyer, thereby 
warrants that it ís sound and merchantable. 

Cal. 1771. 


§ 1012. Trade-mark genuine. One who sells or agrees to sell 
any article to which there is affixed or attached a trade-mark, thereby 
warrants that mark to be genuine, and lawfully used. 

Cal. 1772. 


§ 1018. Marks of quality. One who sells or agrees to sell any 
article to which there is affixed or attached a statement or mark to ex- 
press the quantity or quality thereof, or the place where it was in whole 
or in part produced, manufactured, or prepared, thereby warrants the 
truth thereof. 

Cal. 1773. 


§ 1014. Validity of instrument. One who sells or agrees to 
sell an instrument purporting to bind any one to the performance of an 
act, thereby warrants the instrument to be what it purports to be, and. 
to be binding according to its purport upon all the parties thereto, and 
also warrants that he has no knowledge of any facts which tend to prove 
it worthless, such as the insolvency of any of the parties thereto, where 
that is material, the extinction of its obligations, or its invalidity for any 
cause. 

Cal. 1774. 


$ 1015. Food sound and wholesome. One who makes a busi- 
ness of selling provisions for domestic use, warrants, by a sale thereof, to 
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one who buys for actual consumption, and not for the purpose of sale, 
that they are sound and wholesome. 
Cal. 1775. 


$ 1016. Sale of good-will. One who sells the good-will of a 
business thereby warrants that he will not endeavor to draw off any of 
the customers. 

Cal. 1776. 


§ 1017. Upon judicial sale. Upona judicial sale, the only war- 
ranty implied is that the seller does not know that the sale will not pass 
a good title to the property. 

Cal. 1777. 


§ 1018. General warranty—effect. A general warranty does. 
not extend to defects inconsistent therewith, of which the buyer was then 
aware, or which were then easily discernible by him, without the exer- 
cise of peculiar skill ; but it extends to.all other defects. 

Cal. 1778. 

McCormick v. Kelly,.9 N. W. Rep. 675. 


AAT EES 


CHAPTER III. . 


RIGHTS AND OBLIGATIONS OF THE BUYER. 


§ 1019. Buyer to pay and take away. A buyer must pay 
the price of the thing sold on its delivery, and must take it away within 
a reasonable time after the seller offers to deliver it. 

Cal. 1784. 


§ 1020. Right to inspect. On an agreement for sale, with war- 
ranty, the buyer has a right to inspect the thing sold, at a reasonable 
time, before accepting it, and may rescind the contract if the seller re- 
fuses to permit him to do so. 

Cal. 1785. 


§ 1021. Buyer may rescind for breach, etc. The breach of 
a warranty entitles the buyer to rescind an agreement for sale, but not 
an executed sale, unless the warranty was intended by the parties to op- 
erate as a condition. 

Cal. 1786. 

Warder v. Fisher, 4 N. W. Rep. 470. ‘ 
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CHAPTER IY. 


SALE BY AUCTION: 


§ 1022. Definition. A sale by auction is a sale by public outcry ` 
to the highest bidder on the spot. 

Cal. 1792. 

Auctioneers. Secs. o 1386; Gunnaldson v. Olson, 8 N. W. Rep. 147; 
Bamber v. Savage, Id. 609 

§ 1023. When oe complete. A sale by auction is complete 
when the auctioneer publicly announces, by the fall of his hammer, or 
in any other customary manner, that the thing is sold. 

Cal. 1798. 


§ 1024. Withdrawal of bid. Until the announcement men- 
tioned in the last section has been made, any bidder may withdraw his 
bid, if he does so in a manner reasonably sufficient to bring it to the no- 
tice of the auctioneer. 

Cal. 1794. 


§ 1025. Within ‘conditions. When a sale by auction is made 
upon written or printed conditions, such conditions cannot be modified 
by any oral declaration of the auctioneer, except so far as they are for 
his own benefit. 

Cal. 1795. 


§ 1026. Absolute right of bidder. If, at a sale by auction, 
the auctioneer, having authority-to do so, publicly announces that the 
sale will be without reserve, or makes any announcement equivalent 
thereto, the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and upon such a sale bids by the seller 
or agent for him are void. 

Cal. 1796. 


§ 1027. By bidding—fraud. .The employment by a seller at a 
sale at auction; without the knowledge of the buyer, of any person to 
bid at the sale, without an intention on the part of such bidder to buy, 
and on the part of the seller to enforce his bid, is a fraud upon the buyer, 
which entitles him to rescind his purchase. 

Cal. 1797. 


§ 1028. Auctioneers memorandum. When property is sold 
by auction, an entry made by the auctioneer in his sale-book, at the 
time of the sale, specifying the name of the person for whom he sells, 
the thing sold, the price, the terms of sale, and the name of the buyer, 
binds both parties in the same manner as if made by themselves. 

Cal. 1798. 

Bamber v. Savage, 8 N. W. Rep. 609. 
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TITLE Il. 
EXCHANGE. 


$ 1029. Definition. Exchange i is a contract by which the parties 
mutually give, or agree to give, one thing for another; neither thing, nor 
both things, being money only. 

Cal. 1804. 

§ 1080. Validity of contract. The provisions of section nine 
hundred and ninety-one apply to all exchanges in which the value of tng 
thing to be given by either party is fifty dollars or more. 

Cal. 1805. 

$ 1031. Each party a seller. The provisions of the title on 
sale ‘apply to exchanges. Each party has the rights and obligations of 
a seller as to the thing which he gives, and of a buyer as to that which 
he takes. 

Cal. 1806. 

§ 1032. Warranty that money genuine. On an exchange of 
money, each party thereby warrants the genuineness of the money given 
by him. 

Cal. 1807. 


TITLE II. 
DEPOSIT. 


CuarrerR I. Deposit in general. 
II. Deposit for keeping. 
III. Deposit for exchange. 


CHAPTER I. 
DEPOSIT IN GENERAL. 


Arce I. Nature and creation of deposit. 
II. Obligations of the depositary. 


ARTICLE I.—NATURE AND CREATION OF DEPOSIT. 

§ 1033. Two classes. A deposit may be voluntary or involun- 
tary, and for safe-keeping or for exchange. 

Cal, 1813. 
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§ 1034. Voluntary. A voluntary deposit is made by one giving 
to another, with his consent, the possession of personal property to keep 
for the benefit of the former, or of a third party. The person giving is 
called the depositor, and the person receiving, the depositary. 

Cal. 1814. 


§ 1085. Involuntary—kinds. An involuntary deposit is made: 

1. By the accidental leaving or placing of personal property in the 
-possession of any person, without negligence on the part of its owner; or, 

2. In cases of fire, shipwreck, inundation, insurrection, riot, or like 
extraordinary emergencies, by the owner of personal property commit- 
ting it, out of necessity, to the care of any person. 

Cal. 1815. 


§ 1036. Must take charge. The person with whom a thing is 
deposited, in the manner described in the last section, is bound to take 
charge of it, if able to do so. 

Cal. 1816. 


$ 1037. For keeping—specific. A deposit for keeping is one 
in which the depositary is bound to return the identical thing deposited. 

Cal. 1817. 

Sexton v. Graham, 4 N. W. Rep. 1090. 

$ 1088. For exchange—kind. A deposit for exchange is one in 
which the depositary is only bound to return a thing corresponding in 
kind to that which is deposited. 

Cal. 1818. 


Deposit for exchange transfers title. Sec. 1073; Shoemaker v, Hinze, 10 
N. W. Rep. 86. 


ARTICLE II.—-OBLIGATIONS OF THE DEPOSITARY. 


§ 1039. Delivery on demand. A depositary must deliver the 
thing to the person for whose benefit it was deposited, on demand, whether 
the deposit was made for a specified time or not, unless he has a lien 
upon the thing deposited, or has been forbidden or prevented from do- 
ing so by the real owner thereof, or by the act of the law, and has given 
the notice required by section one thousand and forty-two. 

Cal. 1822. 

Magdeburg v. Uihlein, 10 N. W. Rep. 363; Enos v. Cole, Id. 377. 

§ 1040. Demand necessary. A depositary is not bound to de- 
liver a thing deposited without demand, even where the deposit is made 
for a specified time. 

Cal. 1823. 


§ 1041. Place of delivery. A depositary must deliver the thing 
deposited at his residence or place of business, as may be most conven- 
ient for him. 

Cal. 1824. 


§ 1042. Notice to owner of adverse claim. A depositary 
must give prompt notice to the person for whose benefit the deposit was 
-made, of any proceedings taken adversely to his interest in the thing de- 
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posited, which may tend to excuse the depositary from delivering the 
thing to him. 

Cal. 1825. 

$ 1043. Same of wrongful detention. A depositary, who 
believes that a thing deposited with him is wrongfully detained from its 
true owner, may give him notice of the deposit; and if within a reason- 
able time afterwards he does not claim it, and sufficiently establish his 
right thereto, and indemnify the depositary against the claim of the, de- 
positor, the depositary is exonerated from liability to the person to 
whom he gave the notice, upon returning the thing to the depositor, or 
assuming, in good faith, a new obligation changing his position in re- 
spect to the thing, to his prejudice. a 

Cal. 1826. ` l 

$ 1044. Delivery to disagreeing owners. Ifa thing depos- 
ited is owned jointly or in common by persons who cannot agree upon 
the manner of its delivery, the depositary may deliver to each his proper 
share thereof, if it can be done without injury to the thing. 

Cal. 1827. 


CHAPTER II. f 
DEPOSIT FOR KEEPING. 


ARTICLE I. General provisions. 
II. Gratuitous deposit. 


III. Storage. g 
IV. Innkeepers. 
V. Finding. 


ARTICLE I.—GENERAL PROVISIONS. 


§ 1045. Indemnity. A depositor must indemnify the depositary: 

1. For all damage caused to him by the defects or vices of the thing 
deposited; and, ` 

2. For all expenses necessarily incurred by him about the thing, 
other than such as are involved in the nature of the undertaking. 

Cal. 1833. 


§ 1046. Care of animals. A depositary of living animals must 
‘provide them with suitable food and shelter, and treat them kindly. 
Cal. 1834. 


§ 1047. Use of deposit forbidden. A depositary may not use 
‘the thing deposited, or permit it to be used, for any purpose, without 
the consent of the depositor. He may not, if it is purposely fastened. 
by the depositor, open it without the consent of the latter, except in case 
of necessity. 

Cal. 1835. 
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§ 1048. Damages for wrongful use. A depositary is liable 
for any damage happening to the thing deposited during his wrongful 
use thereof, unless such damage must inevitably have happened though 
the property had not been thus used. 

Cal. 1836. 


§ 1049. Sale of perishing thing. If a thing deposited is in 
actual danger of perishing, before instructions can be obtained from 
the depositor, the depositary may sell it for the best price obtainable, 
and retain the proceeds as a deposit, giving immediate notice of his pro- 
ceedings to the depositor. 

Cal. 1837. 


§ 1050. Presumed negligence for injury, etc.. If a thing 
is lost or injured during its deposit, and the depositary refuses to inform 
the depositor of the circumstanees under which the loss or injury oc- 
curred, so far as he has information concerning them, or willfully mis- 
represents the circumstances to him, the depositary is presumed to 
have willfully, or by gross negligence, permitted the loss or injury to 
occur. 

Cal. 1888. 


§ 1051. Services by depositary. So far as any service is ren- 
dered by a depositary, or required from him, his duties and liabilities 
are prescribed by the title on employment and service. 

Cal. 1889. 

Service. Secs. 1128-1156. 


§ 1052. Measure of damages. The liability of a depositary for 
negligence cannot exceed the amount which he is informed by the de- 
positor, or has reason to suppose, the thing deposited to be worth. 

Cal. 1840. 

ARTICLE IIl.—GRATUITOUS DEPOSIT. 


§ 1053. Definition. Gratuitous deposit is a deposit for which the 
depositary receives no consideration beyond the mere possession of the 
thing deposited. 

Cal. 1844. 


§ 1054. Involuntary. An involuntary deposit is gratuitous, the 
depositary being entitled to no reward. 
Cal. 1845. 


§ 1055. Slight care at least. A. gratuitous depositary must use 
at least slight care for the preservation of the thing deposited. 
Cal. 1846. 


§ 1056. When duties cease. The duties of a gratuitous depos- 
itary cease: 

1. Upon his restoring the thing deposited to its owner; or, 

2. Upon his giving reasonable notice to the owner to remove it, and 
the owner failing to do so within a reasonable time. But an involun- 
untary depositary, under subdivision two of section one thousand and 
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thirty-five, cannot give such notice until the emergency that gave rise to 
the deposit is past. 

Cal. 1847. 

Ledyard v. Hibbard, 12 N. W. Rep. 637. 


ARTICLE III.—-STORAGE. 


§ 1057. Depositary for hire. A deposit not gratuitous is called 


storage. The depositary in such case is called a depositary for hire. 
Cal. 1851. 
Nelson v. Brown, 5 N. W Rep. 719. 


§ 1058. Ordinary care. A depositary for hire must use at least 
ordinary care for the preservation of the thing deposited: 
Cal. 1852. 


§ 1059. Rate of compensation. In the absence of a different 
agreement or usage, a depositary for hire is entitled to one week’s hire 
for the sustenance and shelter of living animals during any fraction of a 
week, and to half a month’s hire for the storage of any other property 
during any fraction of a half month. 

Cal. 1853. 


§ 1060. Termination of deposit. In the absence of an agree- 
ment as to the length of time during which a deposit is to continue, it 


may be terminated by the depositor at any time, and by the depositary 
upon reasonable notice. 


Cal. 1854. 


§ 1061. Same—full time paid. Notwithstanding an agreement 
respecting the length of time during which a deposit is to continue, it 
may be terminated by the depositor on paying all that would become 
due to the depositary in case of the deposit so continuing. 

Cal. 1855. 


ARTICLE IV.——-INNKEEPERS. 


§ 1062. Liability of keeper of inn or boarding-house. An 
innkeeper or keeper of a boarding-house is liable for all losses of or 
injuries to personal property placed by his guests or boarders under his 
care, unless occasioned by an irresistible superhuman cause, by a public 
enemy, by the negligence of the owner, or by the act of some one whom 
he brought into the inn or boarding-house, and upon such property the 
innkeeper or keeper of a boarding-house has a lien and a right of deten- 
- tion for the payment of such amount as may be due him for lodging, 

fare, boarding, or other necessaries, by such guest or boarder; and the 
said lien may be enforced by a sale of the property in the manner pre- 
scribed in this Code for the sale of pledged property. 

Cal. 1859. 


Dunbier v. Day, 12 N. W. Rep. 109. Sale of unclaimed baggage. * 
1228a—1228¢, ý j P = 
§ 1068. How exempted from. If any innkeeper or boarding- 


house keeper keeps a fire-proof safe, and gives notice toa guest or boarder, 
v.2—61 


` 
ror a ORT k a br 


k Ei e bi 
oe wm Aa‘, 
p 


SPER ela 
k 


962 CIVIL CODE. 


either personally or by putting up a printed notice in a prominent place 
in the room occupied by the guest or boarder, that he keeps such a safe, 
and will not be liable for money, jewelry, documents, or other articles 
of unusual value and small compass, unless placed therein, he is not 
liable, except so far as his own acts contribute thereto, for any loss of 
or injury to such article, if not deposited with him, and not required by 
the guest or boarder for present use. 
Cal. 1860. 
ARTICLE V.—FINDING. 


$ 1064. Finder a depositary. One who finds a thing lost is 
not bound to take charge of it; but if he does so, he is thenceforward a 
depositary for the owner, with the rights and obligations of a depositary 
for hire. 

Cal. 1864. 


$ 1065. Must notify owner. [If the finder of a thing knows or 
suspects who is the owner, he must, with reasonable diligence, give him 
notice of the finding; and if he fails to do so, he is liable in damages to 
the owner, and has no claim to any reward offered by him for the recov- 
ery of the thing, or to any compensation for his trouble or expenses. 
Cal. 1865. 


§ 1066. Claimant must prove. The finder of a thing may, in 
‘ good faith, before giving it up, require reasonable proof of ownership 
from any person claiming it. 

Cal. 1866. 


$ 1067. Reward for services. The finder of a thing is entitled 
to compensation for all expenses necessarily incurred by him in its pres- 
ervation, and for any other service necessarily performed by him about 
it, and to a reasonable reward for keeping it. 

Cal. 1867. 


§ 1068. Exoneration by storage. The finder of a thing may _ 
exonerate himself from liability at any time by placing it on storage 
with any responsible person of good character, at a reasonable expense. 

Cal. 1868. 


§ 1069. May sell—when. The finder of a thing may sell it, if 
it isa thing which is commonly the subject of sale, when the owner can- 
not, with reasonable dilligence, be found; or, being found, refuses upon 
demand to pay the lawful charges of the finder, in the following cases: 

1. When the thing isin danger of perishing, or of losing the greater 
part of its value; or, 

2. When the lawful charges of the finder amount to two-thirds of its 
value. 

Cal. 1869. 


§ 1070. Manner ofsale. A sale under the provisions of the last 
section must be made in thesame manner as the sale of a thing pledged. 
Cal. 1870. 
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§ 1071. Surrender of thing to finder. The owner of a thing 


found may exonerate himself from the claims of the finder by surrender- 
ing it to him in satisfaction thereof. 
Cal. 1871. 


$ 1072. Intentionally abandoned. The provisions of this ar- 
ticle have no application to things which have been intentionally aban- 
doned by their owners. 

Cal. 1872. 


CHAPTER IIT. 
DEPOSIT FOR EXCHANGE. 


$ 1078. ‘Transfers title. A deposit for exchange transfers to the 
depositary the title to the thing deposited, and creates between him and 
the depositor the relation of debtor and creditor merely. 

Cal. 1878. 

See sec. 1038. r 

Schoemaker v- Hinze, 10 N. W. Rep. 86. 


TITLE IV 
LOAN. 


CHAPTER I. Loan for use. 
II. Loan for exchange. 
III. Loan for money. 


i 


e_—_—_—_— 


CHAPTER I. 
LOAN FOR USE. 


8 1074. Definition. A loan for use is a contract by which one 
gives to another the temporary possession and use of personal property, 
and the latter agrees to return the same thing to him at a future time, 
without reward for its use. 

Cal. 1884, i 
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$ 1075. Title and increase to lender. A loan for use does not 
transfer the title to the thing; and all its increase during the period of 
the loan belongs to the lender. 

Cal. 1885. 


§ 1076. Care by borrower. A borrower for use must use great 
care for the preservation in safety in good condition of the thing lent. 
Cal. 1886. 


§ 1077. Ofliving animal. One who borrows a living animal for 
use must treat it with great kindness, and provide everything necessary 
and suitable for it. 

Cal. 1887. 


$ 1078. Degree of skill. A borrower for use is bound to have 
and to exercise such skill in the care of the thing lent, as he causes the 
lender to believe him to possess. 

Cal. 1888. 


$ 1079. Repair of injuries. A borrower for use must repair all 
deteriorations or injuries to the thing lent, which are occasioned by his 
negligence, however slight. 

Cal. 1889. 


§ 1080. Uses limited. The borrower of a thing for use may use 
it for such purposes only as the lender might reasonably anticipate at. 
the time of lending. 

Cal. 1890. 


§ 1081. Relending forbidden. The borrower of a thing for 
use must not part with it to a third person without the consent of the 
lender. 

Cal. 1891. 


§ 1082. Expenses during loan. The borrower of a thing for 
use must bear all its expenses during the loan, except such as are neces- 
sarily incurred by him to preserve it from unexpected and unusual in- 
jury. For such expense he is entitled ‘to compensation from the lender, 
who may, however, exonerate himself by surrendering the thing to the 
borrower. 

Cal. 1892. 


§ 1088. Lender liable for defects. The lender of a thing for 
use must indemnify the borrower for damages caused by defects or vices 
in it which he knew at the time of lending and concealed from the bor- 
rower. z : 

Cal. 1893. 


§ 1084. Lender may require return. The lender’of a thing 
for use may at any time require its return, even though he lent it for a 
specified time or purpose. But if, on the faith of such an agreement, the 
borrower has made such arrangements that a return of the thing before 
_ the period agreed upon would cause him loss, exceeding the benefit 
derived by him from the loan, the lender must indemnify him for such 
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loss, if he compels such return, the borrower not having in any manner 
violated his duty. 


Cal. 1894. 


$ 1085. Returnable without demand. If a thing is lent for ` 


use for a specified time or purpose, it must be returned to the lender 
without demand, as soon as the time has expired or the purpose has 


been accomplished. In other cases it need not be returned until de- 
manded. 


Cal. 1895. 


§ 1086. Place of return. The borrower of a thing for use must 
return it to the lender at the place contemplated by the parties at the 
time of lending; or if no particular place was so contemplated by them, 
then at the place- where it was at that time. 

Cal. 1896. 


CHAPTER II. 
LOAN FOR EXCHANGE. 


§ 1087. Definition. A loan for exchange is a contract by which 
one delivers personal property to another, and the latter agrees to re- 


turn to the lender a similar thing at a future time, without reward for 
its use. f 


Cal. 1902. 


$ 1088. Same. A loan which the borrower is allowed by the 
lender to treat as a loan for use, or for exchange, at his option, is sub- 
ject to all the provisions of this ka dia 

Cal. 1903. 


§ 1089. Title in borrower—rights. By a loan ‘for exchange 
the title to the thing lent is transferred to the borrower, and he must 
bear all its expenses, and is entitled to all its increase. 

Cal. 1904. 


§ 1090. Lender daint modify contract. A lender for ex- 
change cannot require the borrower to fulfill his obligations at a time 


or in a manner different from that which was originally agreed upon. 
Cal. 1905. 


§ 1091. Sections applicable. Sections one thousand and eighty- 
three, one thousand and eighty-five, and one thousand and eighty-six 
apply to a loan for exchange. 

Cal. 1906. 
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CHAPTER III. 
LOAN OF MONEY. 


§ 1092. Definition—for mere use. A loan of money is a con- 
tract by which one delivers a sum of money to another, and the latter 
agrees to return at a future time a sum equivalent to that which he 
borrowed. A loan for mere use is governed by the chapter on loan for 
use. 

Cal. 1912. 


$ 1098. Repayment in current funds. A borrower of money 
must pay the amount due.in such money as.is current at the time when 
the loan becomes due, whether such money is worth more or less than. 
the actual money lent. 

Cal. 1918. 


§ 1094. Loan presumes interest. Whenever a loan of money 
is made, it is presumed to be made upon interest, unless it is otherwise 
expressly stipulated at the time in writing. 

Cal. 1914. - 


$ 1095. Interest defined. Interest is the compensation allowed 
for the use or forbearance or detention of money or its equivalent. 
Cal. 1915. 


§ 1096. Annual rate. When arate of interest is prescribed by a 
law or contract, without specifying the period of time by which such rate 
is to be calculated, it is to be deemed an annual rate. 

Cal. 1916. 


§ 1097. Legal interest seven per cent. Under an obligation 
to pay interest, no rate being specified, interest is payable at the rate of 
seven per centum per annum, and in the like proportion for a longer or 
shorter time; but in the computation of interest for less than a year, 
three hundred and sixty days are deemed to constitute a year. 

Cal. 1917. 


§ 1098. Highest rate,twelve. 1. The highest rate of interest 
which it shall be lawful for any person to take, receive, retain, or con- 
tract for in this territory, shall be twelve per cent. per annum, and at 
the same rate for a shorter time; except in the counties of Lawrence, 
Pennington, Custer, Mandan, and Forsythe, wherein it shall be lawful 
to take, receive, retain, and contract for any rate agreed on between the 
parties. 

2. Unless, within the above limitation, there is an express contract 
in writing fixing a different rate, intérest is payable on all moneys at the 
rate of seven per cent. per annum, after they become due on any instru- 
. ment of writing, except a judgment, and on moneys lent, or due on any 
settlement of accounts, from the day on which the balance is ascertained, 
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and on moneys received to the use of another and detained from him. 
(As amended, Sess. Laws 1881, c. 31, § 1.) 

Cal. 1918. 

Acheson v. Chase. 9 N. W. Rep. 734; Dickey v. Brown, Id. 847; Mason v. 
Searles, Id. 370; Nelson v. Hurford, Id. 648; Olmstead v. N. E. Mortgage 
Security Co. Id. 650; N. E. Mortgage Security Co. v. Hendrickson, 12 N. W. 
Rep. 916; Case v. Fish, 15 N. W. Rep. 808; Merchants’ Nat. Bank v. Sevier, 
14 Fed. Rep. (note, ) 669. 

§ 1099. Discount—limitation. The interest which would be- 
come due at the end of the term for which a loan is made, not exceed- 
ing one year’s interest in all, may be deducted from the loan in advance 
if the parties thus agree. 


§ 1100. Usury forfeits interest only. A person taking, re- 
ceiving, retaining, or contracting for any higher rate of interest than the 
rate of twelve per cent. per annum, shall forfeit all the interest so taken, 
received, retained, or contracted for; it being the intent and meaning of 
this section not to provide a forfeiture of any portion of the principal. 
When a greater rate of interest has been paid than twelve per cent. per 
annum, the person paying it, or his personal representative, may re- 
cover the excess from the person taking it, or his personal representative, 
in an action in the proper court. 


Repealed as to the counties of Lawrence, Custer, Pennington, Mandan, and 
Forsythe. See sec. 1098. 

See Penal Code Dak. § 427. 

Burlington M. L. Ass’n v. Heider, 5 N. W. Rep. 578. 


§ 1101. Judgments—seven per cent. Interest is payable on 
judgments recovered in the courts of this territory at the rate of seven 
per cent. per annum, and no greater rate; but such interest must not be 
compounded in any manner or form. 

Cal. 1920. 

West v.M., L. S. & W. Ry. Co. 14 N. W. Rep. 292. 

§ 1102. Same rate after breach. Any legal rate of interest 
stipulated by a contract, remains chargeable after a breach thereof, as 
before, until the contract is superseded by a verdict or other new obli- 
li gation. 
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T TITLE YV. 


HIRING. 


E 


CHaprer I. Hiring in general. 
II. Hiring of real property. 
III. : Hiring of personal property. 


CHAPTER I. 
HIRING IN GENERAL. 


$ 1103. Definition. Hiring is a contract by which one gives to 
another the temporary possession and use of property, other than money, 
for reward, and the latter agrees to return the same to the former at a fu- 
ture time. 

Cal. 1925. 

Porter v. Chandler, 7 N. W. Rep. 142. 4 

§ 1104. Increase to hirer. The products of a thing hired, dur- 
ing the hiring, belong to the hirer. 

Cal. 1926. , 


§ 1105. Quiet possession. An agreement to let upon hire, 
binds the letter to secure to the hirer the quiet possession of the thing 
hired during the term of the hiring, against all persons lawfully claiming 
the same. 

Cal. 1927. . 

Goebel v. Hough, 2 N. W. Rep. 847. 

§ 1106. Ordinary care. The hirer of a thing must use ordi- 
nary care for its preservation in safety and in good condition. 

Cal. 1928. 

St. P. & S. C. Ry. Co. v. M. & St. L. Ry. Co. 2 N. W. Rep. 700. 

§ 1107. Repairs by hirer. The hirer of a thing must repair all 
deteriorations or injuries thereto occasioned by his ordinary negligence. 

Cal. 1929. 


§ 1108. Use for purpose let. When a thing is let for a particu- 
lar purpose, the hirer must not use it for any other purpose; and if he 
does, the letter may hold him responsible for its safety during such use, 
in all events, or may treat the contract as thereby rescinded. 

Cal. 1930. a 


$ 
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$ 1109: Hiring terminated by letter. The letter of a thing 
may terminate the hiring, and reclaim the thing before the end of the 
term agreed upon: 

1. When the hirer uses or permits a use of the thing hired in a 
manner contrary to the agreement of the parties; or, 

2, When the hirer does not, within a reasonable time after request, 
make such repairs as he is bound to make. 

Cal. 1931. 

Alexander v. Hodges, 3 N. W. Rep. 187. l 

$ 1110. By hirer. The hirer of a thing may terminate the hiring 
before the end of the term agreed upon? 

1. When the letter does not, within a reasonable time after request, 
fulfill his obligations, if any, as to placing and securing the hirer in the 
quiet possession of the thing hired, or putting it into a good condition 
or repairing; or, 

2. When the greater part of the thing hired, or that part which was, 


and which the letter had at the time of the hiring reason to believe was, - 


the material inducement to the hirer to enter into the contract, perishes 
from any other cause than the ordinary negligence of the hirer. 
Cal. 1932. . i 


$ 1111. By other events. The hiring of a thing terminates: 

1. At the end of the term agreed upon; - 

2. By the mutual consent of the parties; 

8. By the hirer acquiring a title to the thing hired, superior to that 
of the letter; or, 

4. By the destruction of the thing hired. 

Cal. 1933. 


§ 1112. By death of party, or. If the hiring of a thing is 
terminable at the pleasure of one of the parties, it is terminated by no- 
tice to the other of his death or incapacity to contract. In other cases 
it is not terminated thereby. 

Cal. 1934. 


§ 1113. Proportionate part. When the hiring of a thing is 


terminated before the time originally agreed upon, the hirer must pay ` 


the due proportion of the hire for such use as he has actually made of 
the thing, unless such use is merely nominal, and of no benefit to him. 
Cal. 1935. 


+ 


` CHAPTER TI. 
HIRING OF REAL PROPERTY. 


_ § 1114. Dwelling made fit by lessor. The lessor of a build- 
ing intended for the occupation of human beings must, in the absence of 
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an agreement to the contrary, put it into a condition fit for such occupa- 
tion, and repair all subsequent dilapidations thereof, except that the 
lessee must repair all deteriorations or injuries thereto occasioned by his 
ordinary negligence. 

Cal. 1941. 
ii v. Hough, 2 N. W. Rep. 847; Krueger v. Farrant, 13 N. W. Rep. 


§ 1115. When lessee may repair. If, within a reasonable 
time after notice to the lessor of dilapidatiops which he ought to repair, 
he neglects to do so, the lessee may repair the same himself, and deduct 
the expense of such repairs from the rent, or otherwise recover it from 
the lessor; or the lessee may vacate the premises, in which case he shall 
be discharged from further payment of rent, or performance of other con- 
ditions. 

Cal. 1942. 

Goebel v. Hough, 2 N. W. Rep. 847. 


§ 1116. Presumed for one year. A hiring of real property, 
other than lodgings, in places where there is no usage on the subject, is 
presumed to be for one year from its commencement, unless otherwise 
expressed in the hiring. 

Cal. 1943. 

Martin v. Knapp, 10 N. W. Rep. 721. 


§ 1117. Rent term limits lodging. A hiring of lodgings for 
an unspecified term is presumed to have been made for such length of 
time as the parties adopt for the estimation of the rent. Thus a hiring 
at a weekly rate of rent is presumed to be for one week. In the absence 
of any agreement respecting the length of time or the rent, the hiring is 
presumed to be monthly. 

Cal. 1944. 


§ 1118. Continued possession renews lease. If a lessee of 
real property remains in possession thereof after the expiration of the 
hiring, and the lessor accepts rent from him, the parties are presumed 
to have renewed the hiring on the same terms and for the same time, not 
exceeding one year. 

Cal. 1945. 

Meno v. Haeffel, 1 N. W. Rep. 31; Dobbins v. Lusch, 5 N. W. Rep. 205. 


§ 1119. Presumed unless noticed. A hiring of real property, 
for a term not specified by the parties, is deemed to be renewed, as stated 
in the last section, at the end of the term implied by law, unless one of 
the parties gives notice to the other of his intention to terminate the same, 
at least as long before the expiration thereof as the term of the hiring it- 
self, not exceeding one month. 

Cal. 1946. 

Martin v. Knapp, 10 N. W. Rep. 721. 

§ 1120. Rent—when payable. When there is no contract or 
usage to the contrary, the rent of agricultural and wild land is payable 


‘yearly at the end of each year. Rents of lodgings are payable monthly 


? 
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at the end of each month. Other rents are payable quarterly at the end 
of each quarter, from the time the hiring takes effect. The rent for a 
hiring shorter than the periods herein specified is payable at the termi- 
nation of the hiring. i í 

Cal. 1947. 


$ 1121. Must inform landlord—to stranger. Every tenant 
who receives notice of any proceeding to recover the real property oc- 
cupied by him, or the possession thereof, must immediately inform his 
landlord of the same, and also deliver to the landlord the notice, if in 
writing, and is responsible to the landlord forall damages which he may 
sustain by reason of any omission to inform him of the notice, or to de- 
liver it to him, if in writing. 

2. Theattornment of a tenant to a stranger is void, unless it is made 
with the consent of the landlord, or in consequence of a judgment of a 
court of competent jurisdiction. 

Cal. 1948, 1949. 

Parker v. Manson, 11 N. W. Rep. 865. 

§ 1122. Part of room includes all. One who hires part of a 
room for a dwelling is entitled to the whole of the room, notwithstanding 
any agreement to the contrary; and if a landlord lets a room as a dwell- 
ing for more than one family, the person to whom he first lets any part of 
it is entitled to the possession of the whole room for the term agreed upon, 
and every tenant in the building, under the same landlord, is relieved 
from all obligation to pay rent to him while such double letting of any 
room continues. 

Cal. 1950. 


CHAPTER III. 


HIRING OF PERSONAL PROPERTY. 


§ 1123. Letter’s obligations. One who lets personal property 
must deliver it to the hirer, secure his quiet enjoyment thereof against 
all lawful claimants, put it into a condition fit for the purpose for which 
he lets it, and repair all deteriorations thereof not occasioned by the fault 
of the hirer, and not the natural result of its use. 

Cal. 1955. 

§ 1124. Ordinary expenses. A hirer of personal property must 
bear all such expenses concerning it as might naturally be foreseen to 


attend it during its use by him. All other expenses must be borne by 
the letter. 


Cal. 1956. 


§ 1125. Extraordinary expenses. If a letter fails to fulfill his 
obligations, as prescribed by section eleven hundred and twenty-three, 


the hirer, after giving him notice to do so, if such notice can conven-. 
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iently be given, may expend any reasonable amount necessary to make 
good the letter’s default, and may recover such amount from him. 
Cal. 1957. 


$ 1126. Return of thing hired. At the expiration of the term 
for which personal property is hired, the hirer must return it to the let- 
ter at the place contemplated by the parties at the time of hiring; or, if 
no particular place was so contemplated by them, at the place which it 
was at that time. 

Cal. 1958. 

St. P. & S. C. R. Co. v. M. & St. L. Ry. Co. 2 N. W. Rep. 700. 

$ 1127. Charter-party. The contract by which a ship is let ig 
termed a charter-party. By it the owner may either let the capacity or 
burden of the ship, continuing the employment of the owner’s master, 
crew, and equipments, or may surrender the entire ship to the charterer, 
who then provides them himself. The master or part owner may be a 
charterer. l 

Cal. 1959. 


TITLE VI. 


SERVICE. 


CHAPTER I. Service with employment. 
II. Particular employment. 
III. Service without employment. 


CHAPTER I. 
SERVICE WITH EMPLOYMENT. 


ARTICLE I. Definition of employment. 
IT. Obligations of the employer. 
III. Obligations of the employe. 
IV. Termination of employment. 


ARTICLE I.——-DEFINITION OF EMPLOYMENT. 


§ 1128. Definition. The contract of employment is a contract by 
-which one, who is called the employer, engages another, who is called 
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the employe, to do something for the benefit of the employer, or of a 
third person. 

Cal. 1965. 

Bast v. Byrne, 8 N. W. Rep. 494; Thomas v. Hatch, 10 N. W. Rep. 393; 
Barry v. Schmidt, 15 N. W. Rep. 24. E 


ARTICLE IIL.——OBLIGATIONS OF, THE EMPLOYER. 


§ 1129. Indemnity to employe. An employer must indemnify 
his employe, except as prescribed in the next section, for all that he 
necessarily expends or loses in direct consequence of the discharge of his 
duties as such, or of his obedience to the directions of the employer, 
even though unlawful, unless the employe, at the time of obeying such 
directions, believed them to be unlawful. , 

Cal. 1969. _ 


$ 1180. Co-employes. An employer is not bound to indemnify 
his employe for losses suffered by the latter in consequence of the ordi- 
nary risks of the business in which he is employed, nor in consequence 
of the negligence of another person employed by the same employer in 
the same general business, unless he has neglected to use ordinary care 
in the selection of the culpable employe. 

Cal. 1970. 

Steller v. C. & N. W. R. Co.1 N. W. Rep. 112; Quincy Mining Co. v. Kitts, 3 
N. W. Rep. 240; Braun v. C., R. I. & P. Ry. Co.6 N. W. Rep. 5; Pynev. C., B. 
& Q. Ry. Co. Id. 281; Brown v. W. & St. P. Ry. Co. Id. 484; Berg v. C., M. & 
St. P. Ry. Co. 7 N. W. Rep. 347; McKean v. B., C. R. & N. Ry. Co. Id. 505; 
Farley v. C., R. I. & P. Ry. Co. 9 N. W. Rep.2380; M. C. Ry. Co. v. Gilbert, 
Id. 243; Smith v. Potter, Id. 273; Clark v. St. P. & S. C. Ry. Co. Id. 581; Kel- 
ley v. C., M. & St. P. Ry. Co. Id. 816; Jeffrey v. K. & D. M. Ry. Co. Id. 884; 
Gumz v. C., M. & St. P. Ry. Co. 10 N. W. Rep. 11; Naylor v. C. & N. W. Ry. 
Co. 11 N. W. Rep. 24; Howland v. M., L. S. & W. Ry. Co. Id. 529; Ferguson 
v. Central Iowa Ry. Co. 12 N. W. Rep. 293; Smith v. B., C. R. & N. Ry. Co. 
Id. 763; Herbert v. N. P. Ry. Co. 13 N. W..Rep. 349; Marion v. C., R. I. &P. 
Ry. Co. Id. 415; Greenwald v. M., H. & O. Ry. Co. Id. 513; Samuelson v. Cleve- 
land Iron Mining Co. Id. 499; Henry v. L. S. & M.S. Ry. Co. Id. 832; Houser 
v.C., R.I. & P. Ry. Co. 14 N. W. Rep. 778; Ryan v. Bagaley, 15 N. W. Rep. 
72; Parkhurst v. Johnson, Id. 107; Buckley v. Gould & Curry Silver Mining 
Co. 14 Fed. Rep. 883, and note, 840; Grand Trunk Ry. Co. v. Cummings, 1 Sup. 
Ct. Rep. 493. See sec. 979, and cases there cited. 


§ 1131. Employer's negligence. An employer must in all cases 
indemnify his employe for losses caused by the former’s want of ordinary 
care. 

Cal. 1971. : 

Thompson v. Drymala, 1 N. W. Rep. 255; Thompson v. Hermann, 3 N. 
W. Rep. 579; Day v. C. S. & D. Ry. Co. 4 N. W. Rep. 203; Braun v. C., R. 
I. & P. Ry. Co. 6 N. W. Rep. 5; Herbert v. N. P. Ry. Co. 13 N. W. Rep. 349; 
Mation v. C., R. I. & P. Ry. Co. Id. 415; Batterson v.C. & G. T. Ry. Co. Id. 
508; McGinnis v, ©. S. Bridge Co. Id. 819; O’Neil v. St. Louis, I. M. & S. 
Ry. Co. 9 Fed. Rep. 337, and note, 341. 
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ARTICLE III.-~OBLIGATIONS OF THE EMPLOYE. 


§ 1132. Gratuitous employe.. One who, without consideration, 
undertakes to do a service for another is not bound to perform the same; 
but if he actually enters upon its performance he mustuse at least slight 
care and diligence therein. 

Cal. 1975. 


§ 1133. Same. One who, by his own special request, induces an- 
other to intrust him with the performance of a service, must perform 
the same fully. In other cases, one who undertakes a gratuitous serv- 
ice may relinquish it at any time. 

Cal. 1976. 


§ 11384. Same—power of attorney. A gratuitous employe, 
who accepts a written power of attormey, must act under it so long as it 
remains in force, or until he gives notice to his employer that he will . 
not do so. 

Cal. 1977. 


§ 1135. Duties of employe for reward. One who, fora good 
consideration, agrees to serve another, must perform the service, and 
must use ordinary care and diligence therein, so long as he is thus em- 
ployed. 

Cal. 1978. 

Nelichka v. Esterly, 12 N. W. Rep. 457; Diefenback v. Stark, 14 N. W. 
Rep. 621; Koplitz v. Powell, Id. 881; O’Hara v. Wells, 15 N. W. Rep. 722. 

§ 1136. Same for his own benefit. One who is employed at 
his own request to do that which is more for his own advantage than for 
that of his employer, must use great care and diligence therein to pro- 
tect the interest of the latter. 

Cal. 1979. 


§ 1137. Personal service contract limited. A contract to 
render personal service, other than a contract of apprenticeship, as pro- 
vided in the title on master and servant, cannot be enforced against the 
employe beyond the term of two years from the commencement of serv- 
ice under it, but if the employe voluntarily continues his service un- 
der it beyond that time, the contract may be referred to as affording a 
presumptive measure of the compensation. 

Cal. 1980. 


§ 1188. Must obey employer. Anemploye must substantially 
comply with all the directions of his employer concerning the service on 
which he is engaged, even though contrary to the provisions of this title, 
except where such obedience is impossible or unlawful, or would im- 
pose new and unreasonable burdens upon the employe, or in case of an 
emergency, which, according to the best information which the employe 
can with reasonable diligence obtain, the employer did not contemplate, 
in which he cannot, with reasonable diligence, be consulted, and in which 
non-compliance is judged by the employe, in good faith, and in the ex- 
.ercise of reasonable discretion, to be absolutely necessary for the protec- 
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tion of the employer’s interests. In all such cases the employe must 
conform as nearly to the directions of his employer as may be reason- 
ably practicable, and most for the. interest of the latter. 

Cal. 1981. 


§ 1139. Must conform to usage. An employe must perform 
his service in conformity to the usage of the place of performance, unless 
otherwise directed by his employer, or unless it is impracticable, or man- 
ifestly injurious to his employer to do so. 

Cal. 1982. 


§ 1140. Reasonable skill, unless. Anemploye is bound to ex- 
ercise a.zeasonable degree of skill, unless his employer has notice before 
employing him of his want of skill. 

Cal. 1983. 

Norris v. Cargill, 15 N. W. Rep. 148; O’ Hara v. Wells, Id. 722. 

§ 1141. Such skill as he possesses. An employe is always 
bound to'use such skill as he possesses, so far as the same is required, for 
the service specified. 


Cal. 1984. 
Norris v. Cargill, 15 N. W. Rep. 148; O’Hara v. Wells, Id. 722. 


$ 1142. What belongs to employer. Everything which an 
employe acquires by virtue of hisemployment, except the compensation, 
if any, which is due to him from his employer, belongs to the iatter, 
whether acquired lawfully or unlawfully, or during or after the expira- 
tion of the term of his employment. 


Cal. 1985. 
Meeker v. Winthrop Iron Co. 17 Fed. Rep. 49, and note, 53. 


§ 1143. Duty to account. An employe must, on demand, ren- 
der to his employer just accounts of all his transactions in the course of 
his service, as often as may be reasonable, and must, without demand, 
give prompt notice to his employer of everything which he receives for 
his account. 

Cal. 1986. ° 


§ 1144. Not to deliver without demand. An employe, who 
receives anything on account of hisemployer in any capacity other than 
that of a mere servant, is not bound to deliver it to him until demanded, 
and is not at liberty to send it to him from a distance without demand, 
in any mode involving greater risk than its retention by the employe him- 
self. 

Cal. 1987. 


$ 1145. Preference to employer. An employe, who has any 
business to transact on his own account, similar to that'intrusted to him 
by his employer, must always give the latter the preference. If in- 
trusted with similar affairs by different employers, he must give them 
preference according to their relative urgency, or, other things being 
equal, according to the order in which they were committed to him. 
Cal. 1988. 
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§ 1146. Substitute directly responsible. — An employe, who 
is expressly authorized to employ a substitute, is liable to his principal 
only for want of ordinary care in his selection. The substitute is di- 
rectly responsible to the prneipaly 

Cal. 1989. 


§ 1147. Responsibility for negligence. An employe, who is 
guilty of a culpable degree of negligence, is liable to his employer for 
the damage thereby caused to the latter; and the employer is liable to 
him, if the service is not gratuitous, for ‘the value of such services only 
as are properly rendered. 

Cal. 1990. $ 


§ 1148. Surviving employe. When service is to be rendered 
by two or more persons jointly, and one of them dies, the survivor must 
act alone, if the service to be rendered is such as he can rightly perform 
without the aid of the deceased person, but not otherwise. ‘ 

Cal. 1991. 


§ 1149. Confidential relations—trusts. The obligations pe- 
culiar to confidential employments are defined in the title on trusts. 
Cal. 1992. 


ARTICLE IV.——-TERMINATION OF EMPLOYMENT. 


§ 1150. Death and incapacity of employer—other events. 
Every employment, in which the power of the employe is not coupled 
with an interest in its subject, is terminated by notice to him of:, 

1. The death of the employer; or, 

2. His legal incapacity to contract. 

Every employment is terminated: 

1. By the expiration of its appointed term; 

2; By the extinction of its subject; 

3. By the death of the employe; or, 

4. By his legal incapacity to act as such. 

Cal. 1996. : 


§ 1151. Continuance in certain cases. An employe, unless 
the term of his service has expired, or unless he has a right to discon- 
tinue it at any time, without notice, must continue his service after 
notice of the death or incapacity of his employer, so far as is neces- 
sary to protect from serious injury the interests of the employer’s suc- 
cessor in interest, until a reasonable time after notice of the facts has been 
communicated to such successor. The successor must compensate the 
employe for such service, according to the terms of the contract of em- 
ployment. 

Cal. 1998. 


§ 1152. Termination -at will. An employment having no spec- 
ified term may be terminated at the will of either party, on notice to the 
other, except where otherwise provided by this title. 

Cal. 1999, 
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$ 1153. For fault by employe. An employment, even for a 
specified term, may be terminated at any time by the employer, in case 
of any willful breach of duty by the employe in the course of his em- 
ployment, or in case of his habitual neglect of his duty, or continued 
incapacity to perform it. . 

Cal. 2000. 

McCormick v. Demary, 7 N. W. Rep. 283. 


$ 1154. Same by employer. An employment, even for a speci- 
fied term, may be terminated by the employe at any time, in case of any 


willful or permanent breach of the obligations of his employer to him 
an employe. 


Cal. 2001. 


§ 1155. Compensation when dismissed. An employe, dis- 
missed by his employer for good cause, is not entitled to any compensa- 
tion for services rendered since the last day upon which a payment 
became due to him under.the contract. 

Cal. 2002. 

Nelichka v. Esterly, 12 N. W. Rep. 457. 


§ 1156. Service quit for cause. An employe who quits the 
service of his employer for good cause, is entitled to such proportion of 
the compensation which would become due in case of full performance, 


as the services which he has already rendered bear to the services which 
he was to render as full performance. 
Cal. 2003. 


Nason v. Moore, 12 N. W. Rep. 162; Alberts v. Stearns, 15 N. W. Rep. 
505. 


CHAPTER II. 
PARTICULAR EMPLOYMENTS. 


Articte I. Master and servant. ` 
II. Agents. 
ILL. Factors. 
IV. Ship-masters. 
V. -Mates and seamen. 
VI. Ship’s managers. 


ARTICLE I.—MASTER AND SERVANT. 
§ 1157. Servant defined. A servant is one who is employed to 


a a > 
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render personal service to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service remains entirely under 


the control and direction of the latter, who is called his master. 
Cal, 2009. ' 
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§ 1158. Presumed term—wages. A servant is presumed to 
have been hired for such length of fime as the parties adopt for the esti- 
mation of wages. A hiring at a yearly rate is presumed to be for one 
year; a hiring at a daily rate for one day; a hiring by piecework, for 
no specified term. i 

Cal. 2010. 


§ 1159. Month presumed. In the absence of an agreement or 
custom as to the rate or value of wages, the term of service, or the time 
of payment, a servant is presumed to be hired by the month, at a 
monthly rate of reasonable wages, to be paid when the service is per- 
formed. 

Cal. 2011. 


§ 1160. Renewal presumed. Where, after the expiration of an 
agreement respecting the wages and the term of service, the parties con- 
tinue the relation of master and servant, they are presumed to have re- 
newed the agreement for the same wages and term of service. 

Cal. 2012. 


§ 1161. Time of domestic service. The entire time of a do- 
mestic servant belongs to the master; and the time of other servants to 
such an extent as is usual in the business in which they serve, not ex- 
ceeding in any case ten hours in the day. , 

Cal. 2018. 


§ 1162. Servant must account. A servant must deliver to his 
master, as soon as with reasonable diligence he can find him, everything 
that he receives for his account, without demand; but he is not bound, 
without orders from his master, to send anything to him through another 
person. 

Cal. 2014. 


§ 1163. Causes for discharge. <A master may discharge any serv- 
ant, other than an apprentice, whether engaged for a term or not: 

1. If he is guilty of misconduct in the course of his service, or of 
gross immorality, though unconnected with the same; or, 

2. If, being employed about the person of the master, or in a con- 
fidential position, the master discovers that he has been guilty of mis- 
conduct before or after the commencement of his service, of such a na- 
ture that, if the master had known or contemplated it, he would not 
have so employed him. | 

Cal. 2015. e 

» ARTICLE Il.— AGENTS. 


§ 1164. Authority. An agent must not exceed the limits of his 
actual authority, as defined by the title on agency. 

Cal. 2019. 

Moynahan v. Hannaford, 3 N. W. Rep. 944; Thomas v. Joslyn, 15 N. W. 
ae 675; N. Y., etc., Steam-ship Co. v. Harbison, 16 Fed. Rep. 681, and note, 
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$ 1165. Must inform principal. An agent must use ordinary 
diligence to keep his principal informed of his acts in the course of the 
agency. 

Cal. 2020. = 


$ 1166. Collecting agent. An agent employed to collect a nego- 
tiable instrument must collect it promptly, and take all measures nec- 
essary to charge the parties thereto, in case of its dishonor, and if it is 
a bill of exchange, must present it for acceptance with reasonable dili- 
gence. ; 

Cal. 2021. N 


$ 1167. Subagent’s responsibility. A mere agent of an agent 
is not responsible as such to the principal of the latter. 

Cal. 2022. 

Agency in general. See secs. 1337-1383. 


ARTICLE III.—~-FACTORS. 


$ 1168. Factor defined. The factor is an agent who, in the pur- 
suit of an independent calling, is employed by another to sell property 
for him, and is vested by the latter with the possession or control of the 


property, or authorized to receive payment therefor from the purchaser. 
Cal. 2026. 


Potvin v. Curran, 14 N. W. Rep.400; Barry v. Schmidt, 15 N. W. Rep. 24. 


§ 1169. Must obey principal. A factor must obey the instruc- 
tions of his principal to the same extent as any other employe not- 
withstanding any advances he may have made to his principal upon the 
property consigned to.him, except that if the principal forbids him to 
sell at the market price, he may nevertheless sell for his reimbursement, 
after giving to his principal reasonable notice of his intention to do so, 


and of the time and place of sale, and proceeding in all respects as a 
pledgee. 


Cal. 2027. | 
Fordyce v Pepper, 16 Fed. Rep. 516, and note, 520. 


§ 1170. May give usual credit. A factor may sell property 
consigned to him on such credit as is usual, but, having once agreed 


with the purchaser upon the terms of credit, may not extend it. 
Cal. 2028. 


è 


$ 1171. Liability under guaranty commission. A factor 
who charges his principal with a guaranty commission upon a sale, 
thereby assumes absolutely to pay the price when it falls due, as if it 
were a debt of his own, and not as a mere guarantor for the purchaser; 
but-he does not thereby assume any additional responsibility for the 
safety of his remittance of the proceeds. 

Cal. 2029. 


§ 1172. Relieved only by consent. A factor who receives 
property for sale under a general agreement or usage to guaranty the 
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sales, or the remittance of the proceeds, cannot relieve himself from re- 
sponsibility therefor without the consent of his principal. 
Cal. 2030. 


ARTICLE IV.——SHIP-MASTERS. 


§ 1173. Appointed at pleasure of owner. The master of a 
ship is appointed by the owner, and holds during his pleasure. The 
word “ship,” as used in this Code, shall be construed to mean any boat, 
vessel, or structure fitted for navigation. 

Cal. 2034. 


§ 1174. Must be on board, when. The master of a ship is 
bound to be always on board when entering or leaving port. The word 
“port,” as used in this Code, shall be construed to mean any place on a 
navigable river or lake where a vessel lands to receive or put off freight 
or passengers, or for any other purpose, and when a vessel has made a 
landing it is said to be in port. 

Cal. 2035. 


$ 1175. Pilotage. Before leaving a port the master of a ship 
must take a pilot on board, and the navigation of the vessel devolves on 
him. 

Cal. 2036. 


$ 1176. Power of master over seamen. *The master of a ship 
may enforce the obedience of the mate and crew to his lawful commands 
by confinement and other reasonable corporal punishment, not prohib- 
ited by law, being responsible for the abuse of his power. 

Cal. 2037. 

Thompson v. Hermann, 3 N. W. Rep. 579. 


$ 1177. Over passengers. The master of a ship may confine any 
person on board, during a voyage, for willful disobedience to his lawful 
commands. 

Cal. 2038. 


§ 1178. Private stores taken. If, during a voyage, the ship’s 
supplies fail, the master, with the advice of the officers, may compel per- 
sons who have private supplies on board to surrender them for the com- 
mon want, on payment of their value, or giving security therefor. 

Cal. 2039. 


$ 1179. Mayabandon ship, when. The master of a ship must 
not abandon it during the voyage, without the advice of the other officers. 
Cal. 2040. 


§ 1180. Must take treasure. The master of a ship, upon aban- 
doning it, must carry with him, so far as it is in his power, the money 
and the most valuable of the goods on board, under penalty of being per- 
sonally responsible. If the articles thus taken are lost, from causes be- 
yond his control, he is exonerated from liability. 

Cal. 2041. : 
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§ 1181. Not trade on own account. The master of a ship, who 
engages for a common profit on the cargo, must not trade on his own 
account, and if he does he must account to his employer for all profits 
thus made by him. 

Cal. 2042. 


§ 1182. Care and diligence. The master of a ship must use 
great care and diligence in the performance of his duties, and is respon- 
sible for all damage occasioned by his negligence, however slight. 

Cal. 2043. 


§ 1188. Authority of master. The authority and liability of 
the master of a ship, as an agent for the owners of the ship and cargo, are 
regulated by the title on agency. | 

Cal. 2044. > 


ARTICLE V.— MATES AND SEAMEN. 


$ 1184. Mate defined. The mate ofa ship is the officer next in 
command to the master. 


Cal. 2048. 


§ 1185. Seamen. All persons employed in the navigation of a 
ship, or upon a voyage, other than the master and mate, are to be deemed 
seamen, within the provisions of this Code. 

Cal. 2049. 


§ 1186. Master engages and discharges. The mate and sea- 
men of a ship are engaged by the master, and may he discharged by him 
at any period of the voyage for willful and persistent disobedience or 


gross disqualification, but cannot otherwise be discharged before the 
termination of the voyage. 


Cal. 2050. 


§ 1187. Unseaworthy vessel. A mate or seaman is not bound 
to go on a voyage in a ship that is not seaworthy; and if there is reason- 
able doubt of its seaworthiness, he may refuse to proceed until a proper 
survey has been had. 

Cal. 2051. 


§ 1188. Wages and lien not lost. A seaman cannot, by rea- 
son of any agreement, be deprived of his lien upon the ship, or of any 
remedy for the recovery of his wages to which he would otherwise have 
been entitled. Any stipulation by which he consents to abandon his 
right to wages in case of the loss of a ship, or to abandon any right he 
may have or obtain in the nature of salvage, is void. 

Cal. 2052. ` 


§ 1189. Law fixes rights, unless. No special agreement en-. 
tered into by a seaman can impair any of his rights, or add to any of 
his obligations, as defined by law, unless he fully understands the effect 


of the agreement, and receives a fair compensation therefor. 
Cal. 2053. 
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§ 1190. Wages depend on freightage. Except as hereinafter 
provided, the wages of seamen are due when’'and so far only as freight- 
age is earned, unless the loss of freightage is owing to the fault of the 
owner or master. 

Cal. 2054. 


§ 1191. When wages begin. The right of a mate or seaman to 
wages and provisions begins either from the time he begins work, or from 
the time specified in the agreement for his beginning work, or from his 
presence on board, whichever first happens. 

Cal. 2055. 


§ 1192. Voyage broken up. Where a voyage is broken up be- 
fore departure of the ship, the seamen must be paid for the time they 
have served, and may retain for their indemnity stich advances as they 
have received. 

Cal. 2056. 


§ 1198. Wrongful discharge—full wages. When a mate or 
seaman is wrongfully discharged, or is driven to leave the ship by the 
cruelty of the master on the voyage, it is then ended with respect to. 
him, and he may thereupon recover his full wages. 

Cal. 2057. 


§ 1194. Wages not lost by wreck. In case of loss or wreck 
of the ship a seaman is entitled to his wages up to the time of the loss or 
wreck, whether freightage has been earned or not, if he exerts himself to 
the utmost to save the ship, cargo, and stores. 

Cal. 2058. 


§ 1195. Certificate. A certificate from the master or chief sur- 
viving officer of a ship, to the effect that a seaman exerted himself to the 
utmost to save the ship, cargo, and stores, is presumptive eu of 
the fact. 

Cal. 2059. 


$ 1196. Disabled in duty. Where amate or seaman is prevented 
from rendering service by illness or injury, incurred without his fault, 
in the discharge of his duty on the voyage, or by being wrongfully dis- 
charged, or by a capture of the ship, he is entitled to wages notwith- 
standing. 

Cal. 2060. 


$ 1197. Expense of sickness. If a mate or seaman becomes 
sick or disabled during the voyage without his fault, the expense of 
furnishing him with suitable medical advice, medicine, attendance, and 
other provision for his wants, must be borne by the ship till the close of 
the voyage. 

Cal. 2061. 


$ 1198. Death during voyage. If a mate or seaman dies dur- 
ing the voyage, his personal representatives are entitled to his wages to» 
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the time of his death, if he would have been entitled to them -had he 
lived to the end of the voyage. . 
Cal. 2062. 


$ 1199. Theft, ete., forfeits wages. Desertion of the ship with- 
out cause, or a justifiable discharge by the master during the voyage for 
misconduct, or a theft of aby part of the carge or appurtenances of the 
ship, or a willful injury thereto, or to the ship, forfeits all wages due for 
the voyage to a mate or seaman thus in fault. 

Cal. 2068. ° 


$ 1200. Cannot ship goods. A mate or seaman may not, under 


any pretext, ship goods on his own account, without permission from 
the master. 


Cal. 2064. 


$ 1201. Embezzlement or injury. If any part of the cargo or 
appurtenances of a ship is embezzled or injured by the mate or a sea- 
man, the offender, or, if it is not known which is the offender, all those 
of whom negligence or fault may be presumed, must make good the loss. 


§ 1202. Further regulations. The shipment of officers and sea- 
men, and their rights and duties, are further regulated by law. 
Cal. 2066. 


r ARTICLE VI.—SHIPS’ MANAGERS. 


§ 1208. Manager. The general agent for the owners, in respect 
to the care of a ship and freight, is called the manager; if he is a part 
owner, he is also called the managing owner. 

Cal. 2070. 


$ 1204. Duties. Unless otherwise directed, it is the duty of the 
manager of a ship to provide for the complete seaworthiness of the ship; 
to take care of it in port; to see that it is provided with necessary pa- 
pers, with a proper master, mate, and crew, and supplies of provisions 
and stores. 

Cal. 2071. i 


ki 


$ 1205. Managing owner. A managing owner is presumed to 
have no right to compensation for his own services. 
Cal. 2072. 


CHAPTER III. 


. SERVICE WITHOUT EMPLOYMENT. 

§ 1206. Voluntary interference. One who officiously, and 
without the consent of the real or apparent owner of a thing, takes it 
into his possession for the purpose of rendering a service about it, must 


tute 


984 CIVIL CODE. 


s 
complete such service, and use ordinary care, diligence, and reasonable 
skill about the same. He is not entitled to any compensation for his 
service or expenses, except that he may deduct actual and necessary ex- 
penses incurred by him about such service, from any profits which his 
service has caused the thing to atquire for its owner, and must account 
to the owner for the residue. 

Cal. 2078. 

§ 1207. Salwage. Any person, other than the master, mate, or a 
seaman thereof, who rescues a ship, her appurtenances, or cargo from 
danger, is entitled to a reasonable compensation therefor, to be paid out 
of the property saved. He has a lien for such claim, which is regulated 
by the title on liens. 


Cal. 2079. 
The Sandringham, 10 Fed. Rep. 556, and note, 584; The Leipsic, Id. 585, 


and note, 591; The De Smet, Id. 483, and note, 491; The Hyderabad, 11 Fed. 
Rep. 749, and note, 758. j 


TITLE VII. 


CARRIAGE. 


CHAPTER I. Carriage in general. 
II. Carriage of persons. 
III. Carriage of property. 
IV. Carriage of messages. 
V. Common carriers. 


CHAPTER I. 
CARRIAGE IN GENERAL. 


§ 1208. Contract for—kinds. Thecontract of carriage is a con- 
tract for the conveyance of property, persons, or messages from one 
place to another. 

Cal. 2085. 

§ 1209. Inland or marine. Carriage is either: 

1. Inland; or, 

2. Marine. 

Cal. 2086. 
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§ 1210. Classes defined. Carriers upon the ocean, upon arms 
of.the sea, upon the great lakes, or such other navigable waters or rivers 
as are within the admiralty jurisdiction of the United States, are marine 
carriers. All others are inland carriers. 

Cal. 2087. 

§ 1211. Carriers by sea. Rights and duties peculiar to carriers 
by sea are defined by acts of congress. 

Cal. 2088. 

§ 1212. Gratuitous carriers. Carriers without reward are sub- 
ject to the same rules as employes without reward, except so far as is 
otherwise provided by this title. 

Cal. 2089. 

$ 1213. Same—must complete. A carrier without reward, who 
has begun to perform his undertaking, must complete it in like manner 
as if he had received a reward, unless he restores the person or thing 
carried to as favorable a position as before he commenced the carriage. 

Cal. 2090. 


CHAPTER II. 
CARRIAGE OF PERSONS. 


ARTICLE I. Gratuitous carriage. 
II. Carriage for reward. 


ARTICLE I.--GRATUITOUS CARRIAGE OF PERSONS. 


§ 1214. Ordinary care. A carrier of persons without reward 
must use ordinary care and diligence for their safe carriage. 


Cal. 2096. 
Waterbury v. New York C. & H. R. Co. 17 Fed. Rep. 671, and note, 674. 


ARTICLE II.—-CARRIAGE FOR REWARD. 


$ 1215. Utmost care—skill. A carrier of persons for reward 
must use the utmost care and diligence for their safe carriage, must pro- 
vide everything necessary for that purpose, and must exercise to that 
end a reasonable degree of skill. 

Cal. 2100. i 

See sec. 979. 

Bonce v. Dubuque Street Ry. Co. 5 N. W. Rep. 177; Keep v. Indianapolis 
& St. L. R. Co. 17 Fed. Rep. 625, and note, 629; Farlow v. Kelley, 2 Sup. Ct. 
Rep. 555. 

$ 1216. Vehicles safe and fit. A carrier of persons for reward 
is bound to provide vehicles safe and fit for the purposes to which they 
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are put, and is not excused for default in this respect by any degree of 
care. 

Cal. 2101. 

§ 1217. Not overload. A carrier of persons for reward must not 
overcrowd or overload his vehicle. 

Cal. 2102. 

The Laura M. Starin, 11 Fed. Rep. 177, and note, 178. 

§ 1218. Treatment of passengers. A carrier of persons for 
reward must give to passengers all such accommodations as are usual 
and reasonable, must treat them with civility, and give them a reason- 
able degree of attention. 

Cal. 2103. 

Gray v. Cincinnati S. R. Co. 11 Fed. Rep. 683, and note, 687; Hall v. Mem- 
phis & C. R. Co. 15 Fed. Rep. 57, and note, 74; Civil Rights Act, 10 Fed. Rep. 
(note,) 793; 3 Sup. Ct. Rep. 18. 

§ 1219. Speed and delays. A carrier of persons for reward 
must travel at a reasonable rate of speed, and without any unreasonable 
delay, or deviation from his proper route. 

Cal. 2104. 


| 
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CHAPTER III. 


CARRIAGE OF PROPERTY. 


ARTICLE I. General definitions. 
IT. Obligations of the carrier. 
III. Bill of lading. 
IV. Freightage. 
V. General average. 


ARTICLE I.—-GENERAL DEFINITIONS. 


§ 1220. Freight—consignor. Property carried is called freight; 
the reward, if any, to be paid for its carriage is called freightage; the 
person who delivers the freight to the carrier is called the consignor; and 
the person to whom it is to be delivered is called the consignee. 

Cal. 2110. 


ARTICLE II.-—-OBLIGATIONS OF THE CARRIER. 


§ 1221. Degrees of care. A carrier of property for reward must 
use at least ordinary care and diligence in the performance of all his du- 
ties. A carrier without reward must use at least slight care and dili- 
gence. 

Cal. 2114. 
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$ 1222. Must obey directions. A carrier must comply with 
the directions of the consignor or consignee, to the same extent that an 
employe is bound to comply with those of his employer. 

Cal. 2115. 


§ 1223. When conflicting. When the directions of a consignor 
and consignee are conflicting, the carrier must comply with those of the 
consignor in respect to all matters except the delivery of the freight, as 
to which he must comply with the directions of the consignee, unless the 
consignor has specially forbidden the carrier to receive orders from the 
consignee inconsistent with his own. : 

Cal. 2116. 


§ 1224. Storage—deviation. A marine carrier must not stow 
freight upon deck during the voyage, except where it is usual to do so, 
nor make any improper deviation from or delay in the voyage, nor do 
any other unnecessary act which would avoid an insurance in the usual 
form upon the freight. 

Cal. 2117. 


§ 1225. Manner of delivery. A carrier of property must de- 
liver it to the consignee, at the place to which it is addressed, in the man- 
ner usual at that place. 

Cal. 2118. 

Sedgwick v. Cottingham, 6 N. W. Rep. 738. 


§ 1226. Place of delivery. If there is no usage to the contrary 
at the place of delivery, freight must be delivered as follows: 

1. Ifcarried upon a railway owned and managed by the carrier, it 
may be delivered at the station nearest the place to which it is addressed; 

2. If carried by sea from a foreign country, it may be delivered at 
the wharf where the ship moors, within a reasonable distance from the 
place of address; or, if there is no wharf, on board a lighter along-side 
the ship; or, 

3. Inother cases, it must be delivered to the consignee or his agent, 
personally, if either can, with reasonable diligence, can be found. 

Cal. 2119. 

#§§ 1228a-1228e, - 

§ 1227. Notice to consignee. If, for any reason, a carrier does 
not deliver freight to the consignee or his agent personally, he must give 
notice to the consignee of its arrival, and. keep the same in safety, upon 
his responsibility as a warehouseman, until the consignee has had a 
reasonable time to remove it. If the place of residence or business of 
the consignee be unknown to the carrier, he may give the notice by let- 
ter dropped in the nearest post-office. 

Cal. 2120. j 

§ 1228. May terminate liability. Ifa consignee does not ac- 
cept and remove freight within a reasonable time after the carrier has 
fulfilled his obligation to deliver, or duly offered to fulfill the same, the 
carrier may exonerate himself from further liability by placing the freight 


988 CIVIL CODE. 


in a suitable warehouse, on storage, on account of the consignee, and 
giving notice thereof to him. 
Cal. 2121. 


*§ 1228a. When sale of unclaimed property may be made. When- 
ever any trunk, carpet-bag, valise, bundle, package, or article of property 
transported or coming into the possession of [any] railroad or express com- 
pany, or any other common carrier, in the course of his or its business as 
common carrier, shall remain unclaimed and the legal charges thereon un- 
paid during the space of six months after its arrival at the point to which 
it shall have been directed, and the owner or person to whom the same is 
consigned cannot be found upon diligent inquiry, or, being found and noti- 
fied of the arrival of such article, shall refuse or neglect to receive the 
same and pay the legal charges thereon for the space of three months, it 
shall be lawful for such common carrier to sell such article at public auction, 
after giving the owner or consignee fifteen days’ notice of time and place of 
sale, through the post-office and by advertising in a newspaper published in 
the county where such sale is made, and out of the proceeds of such sale to 
pay all legal charges on such articles, and the [amount] over, if any, shall be 
paid to the owner or consignee upon demand. (Sess. Laws 1879, c. 51, § 1.) 


*§ 12280. Sale of perishable property. Perishable property which has 
been: transported to destination, and the owner or consignee notified of its 
arrival, or, being notified, refuses or neglects to receive the same, and pay 
the legal charges thereon; or if upon diligent inquiry the consignee cannot 
be found, such carrier may, in the exercise of a reasonable discretion, sell the 
same at public or private sale without advertising, and the proceeds, after 
deducting the freight and charges and expenses of sale, shall be paid to the 
owner or consignee upon demand. (Id. § 2.) 


*§ 1228c. To apply to hotel-keepers, The provisions of this act shall 
apply to hotel-keepers and warehousemen. (Jd. § 3.) 


ARTICLE II.-—-BILL OF LADING. 


§ 1229. Definition. A bill of lading is an instrument in writing, 
signed by a carrier or his agent, describing the freight so as to identify 
it, stating the name of the consignor, the terms of the contract for car- 
riage, and agreeing or directing that the freight be delivered to the order 
or assigns of a specified person at a specified place. 

Cal. 2126. 


§ 1230. Bill of lading negotiable. All the title to the freight 
which the first holder of a bill of lading had when he received it, passes 
to every subsequent indorsee thereof in good faith and for value, in the 
ordinary course of business, with like effect and in like manner as in the 
case of a bill of exchange. 


Cal. 2127. 
Maybee v. Tregent, 11 N. W. Rep. 287; Walker v. Detroit, G. H. & M. 
Ry. Co. 18 N. W. Rep. 812. 


$ 1231. By delivery. When a bill of lading is made to bearer, 
or in equivalent terms, a simple transfer thereof by delivery conveys the 


same title as an indorsement. a 
* Cal. 2128. 
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$ 1232. Effects of bill on carrier. A bill of lading does not alter 
the rights or obligation of the carrier, as defined in this chapter, unless 
itis plainly inconsistent therewith. 

Cal. 2129. 

Walker v. Detroit, G. H. & M. Ry Co. 18 N. W. Rep. 812. 


$ 1233. Sets of bills to consignor. A carrier must subscribe 
and deliver to the consignor, on demand, any reasonable number of bills 
of lading, of the same tenor, expressing truly the original contract for 
carriage; and if he refuses to do so, the consignor may take the freight 
from him, and recover from him besides all damages thereby occasioned. 
Cal. 2180. 


§ 1234. Delivery according to bill. A carrier is exonerated 
from liability for freight by delivery thereof, in good faith, to any 
holder of a bill of lading therefor, properly indorsed, or made in favor of 
the bearer. 

Cal. 2131. 


§ 1235. Surrender of bill on delivery. When a carrier has 
given a bill of lading, or other instrument substantially equivalent thereto, 
he may require its surrender, or a reasonable indemnity against claims 
thereon, before delivering the freight. 

Cal. 2132, 

ARTICLE IV.—FREIGHTAGE. 


$ 12386. Freightage—when due. A carrier may require his 
freightage to be paid upon his receiving the freight; but if he does not 
demand it then, he cannot until he is ready to deliver the freight to the 
consignee. 

Cal. 2136. 


§ 1237. Consignor presumed liable. The consignor of freight 
is presumed to be liable for the freightage, but if the contract between 
him and the carrier provides that the consignee shall pay it, and the car- 
rier allows the consignee to take the freight, he cannot afterwards recover 
the freightage from the consignor. 

Cal. 2187. 


§ 1238. Consignee—when liable. The consignee of freight is 
liable for the freightage, if he accepts the freight with notice of the in- 
tention of the consignor that he should pay it. 

Cal. 2188. 


§ 1239. Natural increase. No freightage can be charged upon 
the natural increase of freight. 
Cal. 2189. 


§ 1240. Apportionment by contract. If freightage is appor- 
tioned by a bill of lading, or other contract made between a consignor 
and carrier, the carrier is entitled to payment, according to the appor- 
tionment, for so much as he delivers. - 

Cal. 2140. / 
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§ 1241. By acceptance of part. Ifa part of the freight is ac- 


“cepted by a consignee, without a specific objection that the rest is not 


delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 

Cal. 2141. 

§ 1242. According to distance. Ifa consignee voluntarily re- 
ceives freight at a place short of the one appointed for delivery, the car- 
rier is entitled to a just proportion of the freightage, according to dis- 
tance. If the carrier, being ready and willing, offers to complete the 
transit, he is entitled to the full freightage. If he does not thus offer 
completion, and the consignee receives the freight only from necessity, 
the carrier is not entitled to any freightage. 

Cal. 2142. 

§ 1248. Extra carriage. If freight is carried further, or more 
expeditiously, than was agreed upon by the parties, the carrier is not 
entitled to additional compensation, and cannot refuse to deliver it, on 
the demand of the consignee, at the place and time of its arrival. 

Cal. 2148. 

§ 1244. Lien. A catrier has a lien for freightage, which is regu- 
lated by the title on liens. 


Cal. 2144. 
Liens. Secs. 1697-1721. Sale of property. *§§ 1228a@—1228c. 


ARTICLE V.— GENERAL AVERAGE. 


§ 1245. Jettison and general average. A carrier by water 
may, when in case of extreme peril it is necessary for the safety of the 
ship or cargo, throw overboard, or otherwise sacrifice, any or all of the 
cargo or appurtenances of the ship. Throwing property overboard for 
such purpose is called jettison, and the loss incurred thereby is called a 
general average loss. 

Cal. 2148. 

§ 1246. Order of. A jettison must begin with the most bulky 
and least valuable articles, so far as possible. 

Cal. 2149. 

§ 1247. Who may order. A jettison can be made only by au- 
thority ofthe master of a ship, except in case of his disability, or of an 
overruling necessity, when it may be made by any other person. 

Cal. 2150. 

§ 1248. Loss proportioned. The loss incurred by a jettison, 
when lawfully made, must be borne in due proportion by all that part of 
the ship, appurtenances, freightage, and cargo for the benefit of which 
the sacrifice is made, as well as by the owner of the thing sacrificed. 

Cal. 2151. 

§ 1249. Ratio of adjustment. The proportions in which a gen- 
eral average loss is to borne, must be ascertained by an adjustment in 
which the owner of each separate interest is to be charged with such pro- 
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portion of the value of the thing lost, as the value of his part of the 
property affected bears to the value of the whole. But an adjustment 
made at the end of the voyage, if valid there, is valid everywhere. 

Cal. 2152. 


$ 1250. Values determined. In estimating values for the pur- 
pose of a general average, the ship and appurtenances must be valued 
as at the end of the voyage,—the freightage at one-half the amount due on 
delivery, and the cargo as at the time and place of its discharge ; add- 
ing, in each case, the amount made good by contribution. 

Cal. 2153. 


§ 1251. Deck stowage. The owner of things stowed on deck, in 
case of their jettison, is entitled to the benefit of a general average con- 
tribution only in case it is usual to stow such things on deck upon such 
a voyage. 

Cal. 2154. 


§ 1252. Other application. The rules herein stated concerning 
jettison are equally applicable to every other voluntary sacrifice of prop- 
erty on a ship, or expense necessarily incurred for the preservation of 
the ship and cargo from extraordinary perils. 

Cal. 2155. l 


1 


CHAPTER IV. 
CARRIAGE OF MESSAGES. 


$ 1253. Carrier delivers messages. A carrier of messages for 
reward must deliver them at the place to which they are addressed, or 
to the persons for whom they are intended. 

Cal. 2161. 

Becker v. W. Union Tel. Co. 7 N. W. Rep. 868. 

§ 1254. Must use care. A carrier of messages for reward must 
use great care and diligence in the transmission and delivery of mes- 
sages. <A carrier by telegraph must use the utmost diligence therein. 

Cal. 2162. 


Becker v. Western Union Tel. Co. 7 N. W. Rep. 868; White v. Western 
Union Tel. Co. 14 Fed. Rep. 710, and note, 718. ; 
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CHAPTER V. 
COMMON CARRIERS. 


ARTICLE I. Common carriers in general. 
II. Common carriers of persons. 
III. Common carriers of property. 
IV. Common carriers of messages. 


ARTICLE I.—COMMON CARRIERS IN GENERAL. 


§ 1255. Definition. Every one who offers to the public to carry 
persons, property, or messages, is a common carrier of whatever he thus 
offers to carry. 


Cal. 2168. 
Mann v. White River Log & Booming Co. 8 N. W. Rep. 550. 


1256. Must accept all. A common carrier must, if able todo so, 
accept and carry whatever is offered to him, at a reasonable time and 
place, of a kind that he undertakes or is accustomed to carry. 

Cal. 2169. 

- See sec. 475. . 

Waldron ¥. C. GN. W. Ry. Co. 1 Dak. 351; Hays v. Pennsylvania Co. 12 
Fed. Rep. 809, and note, 314; Denver & N. O. R. Co. v. Atchison, T. & S. 
F. R. Co. 15 Fed. Rep. 650, and note, 667. 


§ 1257. Repealed. (Sess. Laws 1879, c. 46, § 80.) 


§ 1258. Government preferred. A common carrier must al- 
ways give a preference in time, and may give a preference in price, to 
the United States and to this territory. 

Cal. 2171. 


$ 1259. Starting. A common carrier must start at such time and 
place as he announces to the public, unless detained by accident or the 
elements, or in order to connect with carriers on other lines of travel. 
Cal. 2172. 


§ 1260. Compensation. A common carrier is entitled to a rea- 
sonable compensation and no more, which he may require to be paid in 
advance. If payment thereof is refused, he may refuse to carry. 

Cal. 21738. 

Hoffbauer v. D. & N. W. Ry. Co. 3 N. W. Rep. 121. State may regulate 
fares and freights. Ruggles v. Illinois, 2 Sup. Ct. Rep. 832. 


§ 1261. Obligations, how limited. The obligations of a com- 
mon carrier cannot be limited by general notice on his part, but may be 
limited by special contract. 


Cal. 2174. 
McCune v. B., C. R. & N. Ry. Co. 3 N. W. Rep. 615; Black v. Goodrich 
Transp. Co. 13 N. W. Rep. 244. 
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§ 1262. Void agreements. A common carrier cannot be exon- 
erated by any agreement, made in anticipation thereof, from liability for 
the gross negligence, fraud, or willful wrong of himself or his servants. 

Cal. 2175. 


McCune v. B., C. R. & N. Ry. Co. 3 N. W. Rep. 615; Black v. Goodrich 
Transp. Co. 13 N. W. Rep. 244. 


§ 1263. Construction of contract. A passenger, consignor, or 
consignee, by accepting a ticket, bill of lading, or written contract for 
carriage, with a knowledge of its terms, assents to the rate of hire, the 
time, place, and manner of delivery therein stated. But his assent to 
any other modification of the carrier’s rights or obligations contained in 
such instrument can only be manifested by his signature to the same. 

Cal. 2176. 


ARTICLE II.—-COMMON CARRIERS OF PERSONS. 


§ 1264. Must carry baggage. A common carrier of persons, 
unless his vehicle is fitted for the reception of passengers exclusively, 
must receive and carry a reasonable amount of luggage for each passen 
ger, without any charge except for an excess of weight over one hundred 
pounds to a passenger. 


i 
$ 


Cal. 2180. 
See secs. 1215-1219. 
Haines v. C., St. P., M. & O. Ry. Co. 12 N. W. Rep. 447. a3 


me a 


§ 1265. Definition. Luggage may consist of any articles intended 
for the use of a passenger while traveling, or for his personal equipment. 
Cal. 2181. 


§ 1266. Liability for luggage. The liability of a carrier for 
luggage received by him with a passenger, is the same as that of a com- 
mon carrier of property. 

Cal. 2182. 


Waldron v. C. & N. W. Ry. Co. 1 Dak. 351; Strouss v. Wabash, St. L. & 
P. R. Co. 17 Fed: Rep. 209. 


§ 1267. Carriage and delivery of same. A common carrier 
must deliver every passenger’s luggage, whether within the prescribed 
weight or not, immediately upon the arrival of the passenger at his 
destination; and, unless the vehicle would be overcrowded or overloaded 
thereby, must carry it on the same vehicle by which he carries the pas- 
senger to whom it belongs; except that’where luggage is transported by 
rail it must be checked and carried in a regular baggage car; and when- 
ever passengers neglect or refuse to have their luggage so checked and 
transported, it is carried at their risk. 

Cal. 2183. 

s oe of property. ¥*§§ 1228a-1228e; Waldron v. C. & N. W. Ry. Co. 1 Dak. 


§ 1268. Must provide vehicles. A common carrier of persons 
must provide a sufficient number of vehicles to accommodate all the 
v.2—638 
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passengers who can be reasonably expected to require carriage at any one 
time. 

Cal. 2154. 

Sec. 1218, and cases cited. 

§ 1269. Seats for passengers. A common carrier of persons 
must provide every passenger with a seat. He must not overload his 
vehicle by receiving and carrying more passengers than its rated capacity 
allows. 

Cal. 2185. 

Sec. 1218, and cases cited. 

§ 1270. Business rules. A common carrier of persons may make 
rules for the conduct of his business, and may require passengers to con- 
form to them, if they are lawful, public, uniform in their application, 
and reasonable. 

Cal. 2186. . 

Post v. C. & N. W. Ry. Co. 15 N. W. Rep. 225; L. S. & M. S. R. Co. v. 
Pierce, 11 N. W. Rep. 157; Yorton v. M., L. S. & W. R. Co. Id. 482. 

$ 1271. Fare—when payable. A common carrier may demand 
the fare of passengers either at starting or at any subsequent time. 

Cal. 2187. 

Post v. C. & N. W. Ry. Co. 15 N. W. Rep. 225; Curl v. C., R. I. & P. Ry. 
Co. 16 N. W. Rep. 69. 

§ 1272. Ejection of passengers. A passenger who refuses to 
pay his fare, or to conform to any lawful regulation of the carrier, may 
be ejected from the vehicle by the carrier. But this must be done with 
as little violence as possible, and at any usual stopping-place, or near 
some dwelling-house. ` 

Cal. 2188. 


See sec. 485. 
Brown v. C., R. I. & P. Ry. Co. 1 N. W. Rep. 487; Hoffbauer v. D. & N. 


W. Ry. Co. 3 N. W. Rep. 121; Gregory v. B. & M. Ry. Co. 4 N. W. Rep. 1025; 
B. & M. Ry. Co. v. Rose, 8 N. W. Rep. 433; L. S. & M. 8. R. Co. v. Pierce, 
11 N. W. Rep. 157; Yorton v. M., L. S. & W. R. Co. Id. 482; Marion v. C., 
R. I. & P.Ry. Co. 13 N. W. Rep. 415; Post v. C. & N. W. Ry. Co. 15 N. W. 
Rep. 225; Curl v. C., R. I. & P. Ry. Co. 16 N. W. Rep. 69; Hall v. Memphis 
& C. R. Co. 15 Fed. Rep. 57, and note, 69. 

§ 1273. No fare due. After having ejected a passenger a car- 
rier has no right to require the payment of any part of his fare. 

Cal. 2190. 

§ 1274. Lien on luggage. A common carrier has a lien upon 
the luggage of a passenger for the payment of such fare as he is entitled 
to from him. This lien is regulated by the title on liens. 


Cal. 2191. 
See Sess. Laws 1879, e. 51. / 


ARTICLE III.~-COMMON CARRIERS OF PROPERTY. 


§ 1275. Liability of inland carrier. Unless the consignor ac- 
companies the freight and retains exclusive control thereof, an inland 
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common carrier of property is liable from the time that he accepts until 
he relieves himself from liability pursuant to sections one thousand one 
hundred and three to one ‘thousand one hundred and seven, for the loss 
or injury thereof from any cause whatever, except: 

1. An inherent defect; vice, or weakness, or a spontaneous action of 
the property itself; 

2. The act of a public enemy of the United States, or of this terri- 
tory; 
3. The act of the law; or, 
4, Any irresistible superhuman cause. 
Cal. 2194. 


White v. Goodrich Transp. Co. 1 N. W. Rep. 75; M., H. & O. Ry. Co. v. Kirk- 
wood, 7 N. W. Rep. 209. 


§ 1276. When not exempt. A common carrier is liable, even 
in the cases excepted by the last section, if his ordinary negligence ex- 
poses the property to the cause of the loss. 

Cal. 2195. 

Kirst v. M., L. S. & W. Ry. Co. IN. W. Rep. 89. 


$ 1277. Liability for delay. A common carrier is liable for 
delay only when it is caused by his want of ordinary care and diligence. 
Cal. 2196. ` 


U. S. Exp. Co. v. Root, 10 N. W. Rep. 351; Milne v. Douglass, 17 Fed. Rep. 
482. ' 


q 


$ 1278. Marine carrier. A marine carrier is liable in like man- 
ner as an inland carrier, except for loss or injury caused by the perils of 
the sea or fire. 


Cal. 2197. 


§ 1279. Rev. St. United States, page 831. The liability of a 
common carrier by sea is further regulated by acts of congress. 
Cal. 2198. 


§ 1280. Perils of sea. Perils of the sea are from: 


1. Storms and waves; 

2. Rocks, shoals, and rapids; 

3. Other obstacles, though of human origin; z 
4. Changes of climate; ‘ 
5. The confinement necessary at sea; 

6. Animals peculiar to the sea; and, 

7. All other dangers peculiar to the sea. 

‘Cal. 2199. 


§ 1281. ‘Valuables to be declared. A common carrier of gold, 
silver, platina, or precious stones, or of imitations thereof, in a manu- 
factured or unmanufactured state, of time-pieces of any description, of 
negotiable paper or other valuable writings, of pictures, glass or china 
ware, is not liable for more than fifty dollars, upon’‘the loss or injury of 
any one package of such articles, unless he has notice, upon his receipt 
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thereof, by mark pon the package or otherwise, of the nature of the 
freight. 
Cal. 2177, 2200. 


§ 1282. Beyond usual route. If a common carrier accepts 
freight for a place beyond his usual route, he must, unless he stipulates 
otherwise, deliver it at the end of his route in that direction to some 
other competent carrier, carrying to the place of address, or connected 
with those who thus carry, and his liability ceases upon making such 
delivery. 


Cal. 2201. 
D. & B. C. Ry. Co. v. McKenzie, 5 N. W. Rep. 1031; Leo v. St. P., M. & 
M. Ry. Co. 15N. W. Rep. 872. 


§ 1283. Proof of loss. If freight, addressed to a place beyond 
the usual route of the common carrier who first received it, is lost or in- 
jured, he must, within a reasonable time after demand, give satisfactory 
proof to the consignor that the loss or injury did not occur while it was 
in his charge, or he will be himself liable therefor. 

Cal. 2202. 


$ 1284. Other services. In respect to any seryice rendered by a 
common carrier about freight other than its carriage and delivery, his. 
rights and obligations are defined by the titles on deposit and service. 

Cal. 2203. 


ARTICLE ITVY.—-COMMON CARRIERS OF MESSAGES. 


§ 1285. Order of messages. A carrier of messages by telegraph 
must, if it is practicable, transmit every such message immediately upon 
its receipt. But if this is not practicable, and several messages accumu- 
late upon his hands, he must transmit them in the following order: 

1. Messages from public agents of the United States, or of this terri- 
tory, on public business. 

2. Messages intended in good faith for immediate publication in 
newspapers, and not for any secret use. 

3. Messages giving information relating to the sickness or death of 
any person. 

4. Other messages in the order in which they were received. 

Cal. 2207. 


§ 1286. In other cases. A common carrier of messages, other- 
wise than by telegraph, must transmit messages in the order in which 
he receives them, except messages from agents of the United States or of 
this territory, on public business, to which he must always give prior- 
ity. But he may fix upon certain times for the simultaneous transmis- 
sion of messages previously received. 

Cal. 2208. 


§ 1287. Damages. Every person whose message is refused or 
postponed, contrary to the provisions of this chapter, is entitled to re- 
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cover from the carrier his actual damages, and fifty dollars [in] addition 
thereto. 


Cal. 2209. 
White v. Western Union Tel. Co. 14 Fed. Rep. 710, and note, 718. 


TITLE VII. 


~ 


TRUST. 


CHAPTER I. Trusts in general. 
II. Trusts for the benefit of third persons. 


—Ė 


CHAPTER I. 
St 
TRUSTS IN GENERAL. 


ArtictE I. Nature and creation of a trust. 
II. Obligations of trustees. 
ITI. Obligations of third persons. 


ARTICLE I.—-NATURE AND CREATION OF A TRUST. 


$ 1288. Trusts classed. A trust is either: 
1. Voluntary; or, 

2. Involuntary. 

Cal. 2215. 


§ 1289. Voluntary. A voluntary trust is an obligation arising 


out of a personal confidence reposed in and voluntarily accepted by one 
for the benefit of another. 


Cal. 2216. 
Iron Cliffs Co. v. Beecher, 15 N. W. Rep. 558. 


§ 1290. Involuntary. An involuntary trust is one which is cre- 
ated by operation of law. 


Cal. 2217. 


§ 1291. Trustor and trustee. The person whose confidence 
creates a trust is called the trustor; the person in whom the confidence is 
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reposed is called the trustee; and the person for whose benefit the trust 
is created is called the beneficiary. 
Cal. 2218. 
Paton v. Langley, 15 N. W. Rep. 587. 


§ 1292. What constitutes trustee. Every one who voluntarily 
assumes a relation of personal confidence with another is deemed a trus- 
tee, within the meaning of this chapter, not only as tothe person who re- 
poses such confidence, but also as to all persons of whose affairs he thus 
acquires information which was given to such person in the like confi- 
dence, or over whose affairs he, by such confidence, obtains any con- 
trol. 

Cal. 2219. 

Paton v. Langley, 15 N. W. Rep. 537. 


§ 1298. Purposes of trust. A trust may be created for any 
purpose for which a contract may lawfully be made, except as otherwise 
prescribed by the titles on uses and trusts, and on transfers. 

Cal. 2220. 


§ 1294. Creation as to trustor. Subject to the provisions of 
section two hundred and seventy-nine, a voluntary trust is created, as to 
the trustor and beneficiary, by any words or acts of the trustor, indi- 
cating with reasonable certainty: 

1. An intention on the part of the trustor to create a trust; and, 

2. The subject, purpose, and beneficiary of the trust. 

Cal. 2221. 

Cook v. Black, 7 N. W. Rep. 121. 


§ 1295. As to trustee. Subject to the ptovisions of section two 
hundred and seventy-nine, a voluntary trust is created, as to the trustee, 
by any words or acts of his, indicating with reasonable certainty: 

1. His acceptance of the trust, or his acknowledgment, made upon 
sufficient consideration, of its existence; and, 

2. The subject, purpose, and beneficiary of the trust. 

Cal. 2222, 


§ 1296." Trustee by his own wrong. One who wrongfully de- 
tains a thing is an involuntary trustee thereof for the benefit of the 
owner. 

Cal. 2228. . 


§ 1297. By negligence. One who gains a thing by fraud, acci- 
dent, mistake, undue influence, the violation of a trust, or other wrong- 
ful act, is, unless he has some other and better right thereto, an invol- 
untary trustee of the thing gained, for the benefit of the person who 
would otherwise have had it. 

Cal. 2224, 


ARTICLE II.—-OBLIGATIONS OF TRUSTEES. 


$ 1298. Good faith. In all matters connected with his trust a 
trustee is bound to act in the highest good faith towards his beneficiary, 
and may not obtain any advantage therein over the latter by the slight- 
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est misrepresentation, concealment, threat, or adverse pressure of any 
kind. 

Cal. 2228. 

Harper v. Kissick, 3 N. W. Rep. 449; Romig v. West Point Butter & 
Cheese Ass’n, 11 N. W. Rep. 884. 


§ 1299. Not for his profit. A trustee may not use or deal with 
the trust property for his own profit, or for any other purpose uncon- 
nected with the trust in any manner. 

Cal. 2229. 

Meeker v. Winthrop Iron Co. 17 Fed. Rep. 49, and note, 53. 


§ 1300. Transactions forbidden. Neither a trustee nor any of 


his agents may take part in any transaction concerning the trust, in’ 


which he, or any one for whom he acts as agent, has an interest, pres- 
ent or contingent, adverse to that of his beneficiary, except as follows: 

1. When the beneficiary, having capacity to contract, with a full 
knowledge of the motives of the trustee, and of all other facts concerning 
the transaction which might affect his own decision, and without the use 
of any influence on the part of the trustee, permits him to do so; 

2. When the beneficiary, not having power to contract, the district 
court, upon the like information of the facts, grants the like permis- 
sion; oY, 

3. When some of the beneficiaries having capacity to contract, and 
some not having it, the former grant permission for themselves, and the 
district court for the latter, in the manner above prescribed. 

Cal. 2230. ; 

Romig v. West Point Butter & Cheese Ass’n, 11 N. W. Rep. 884. 


§ 1301. Influence. A trustee may not use the influence which 
his position gives him to obtain any advantage from his beneficiary. 
Cal. 2231. 


~~ § 1302. Adverse trust. No trustee, so long as he remains in 
the trust, may undertake another trust adverse in its nature to the in- 
terest of his beneficiary in the subject of the trust, without the consent 
of the latter. 

Cal. 2232. 


§ 1808. Adverse interest. Ifa trustee acquires any interest, or 
becomes charged with any duty, adverse to the interest of his beneficiary 
in the subject of the trust, he must immediately inform the latter thereof, 
and may be at once removed. 

Cal. 22338. 


$ 1804. Violation a fraud. Every violation of the provisions of 
the preceding sections of this article is a fraud against the beneficiary 
of a trust. - 

Cal. 2234. 


$ 1305. Presumption against trustee. All transactions be- 

tween a trustee and his beneficiary, during the existence of the trust, or 

while the influence acquired by the trustee remains, by which he ob- 
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tains any advantage from his beneficiary, are presumed to be entered 
into by the latter without sufficient consideration and under undue in- 
fluence. 

Cal. 2235. 


§ 1806. Mingling property. A trustee who willfully and un- 
necessarily mingles the trust property with his own, so as to constitute 
himself in appearance its absolute owner, is liable for its safety in all 
events. 

Cal, 2236. 


§ 1807. Liability. A trustee who uses or disposes of the trust 
property, contrary to section one thousand two hundred and ninety-nine, 
may, at the option of the beneficiary, be required to account for all prof- 
its so made, or to pay the value of its use, and, if he has disposed 
thereof, to replace it, with its fruits, or to account for its proceeds, with 
interest. 

Cal. 2237. 

Rath v. Vanderlyn, 7 N. W. Rep. 196. 

§ 1308. Same—good faith. A trustee who uses or disposes of 
the trust property in any manner not authorized by the trust, but in 
good faith, and with intent to serve the interest of the beneficiary, is 
liable only to make good whatever is lost to the beneficiary by his error. 

Cal. 2238. 


§ 1809. Co-trustees. A trustee is responsible for the wrongful 
acts of a co-trustee, to which he consented, or which by his negligence 
he enabled the latter to commit, but for no others. 

Cal. 2239. 


ARTICLE TiI.——-OBLIGATIONS OF THIRD PERSONS. 


§ 1810. Wheninvoluntary trustees. Every one to whom prop- 
erty is transferred, in violation of a trust, holds the same as an involun- 
tary trustee under such trust, unless he purchased it in good faith and 
for a valuable consideration. 

Cal. 2243. , 


$ 1811. Third persons, when not bound. One who actually 
and in good faith transfers any money or other property to a trustee, as 
such, is not bound to see to the application thereof; and his rights can 
in no way be prejudiced by a misapplication thereof by the trustee. 
Other persons must, at their peril, see to the proper application of money 
or other property paid or delivered by them. 

Cal. 2244. 
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CHAPTER II. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 


ARTICLE I. Nature and creation-of the trust. 
Obligations of trustees. 
III. Powers of trustees. 
IV. Rights of trustees. 
V. Termination of the trust. 
VI. Succession or appointment of new trustees. 


ARTICLE I.—-NATURE AND CREATION OF THE TRUST. 


§ 1312. Express trusts only. The provisions of this chapter 
apply only to express trusts created for the benefit of another than the 
trustor, and in which the title to the trust property is vested in the trustee; 
not including, however, those of executors, administrators, and guard- 
jans, as such. 

Cal. 2250. 


§ 1313. Mutual consent. The mutual consent of a trustor and 
trustee creates a trust, of which the beneficiary may take advantage at 
any time prior to its rescission. 

Cal. 2251. 


§ 1814. Appointed by court. When a trustee is appointed by 
a court or public officer as such, such court or officer is the trustor, 
within the meaning of the last section. 

Cal. 2252. 


$ 1315. Declaration. The nature, extent, and object of a trust 
are expressed in the declaration of trust. 
Cal. 2253. 


$ 1316. Same by trustor. All declarations of a trustor to nis 
trustees, in relation to the trust, before its acceptance by the trustees, or 
any of them, are to be deemed part of the declaration of the trust, except 
that when a declaration of trust is made in writing all previous declara- 
tions by the same trustor are merged therein. 

Cal. 2254. 


ARTICLE II.—-OBLIGATIONS OF TRUSTEES. 


$ 1317. Must obey declaration. A trustee must fulfill the 
purpose of the trust, as declared at its creation, and must follow all the 
directions of the trustor given at that time, except as modified by the 
consent of all parties interested, in the same manner, and to the same 
extent, as an employe. 

Cal. 2258. 
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§ 1818. Degree of care. A trustee, whether he receives any 
compensation or not, must use at least ordinary care and diligence in the 
execution of his trust. 

Cal. 2259. : 

$ 1819. Appointment of successor. If a trustee procures or 
assents to his discharge from his office, before his trust is fully executed, 
he must use at least ordinary care and diligence to secure the appoint- 
ment of a trustworthy successor before accepting his own final discharge, 

Cal. 2260. 

§ 1820. Investment by trustee. A trustee must invest money 
received by him under the trust, as fast as he collects a sufficient 
amount, in such manner as to afford reasonable security and interest for 
the same. 

Cal. 2261. 


$ 1821. Omitted investment—penalty. If a trustee omits to 
invest the trust moneys according to the last section he must pay simpie 
interest thereon if such omission is negligent merely, and compound 
interest if it is willful. 

Cal. 2262. 


§ 1822. Purchased claims. A trustee cannot enforce any claim 
against the trust property which he purchases after or in contemplation 
of his appointment as trustee; but he may be allowed by any competent 
court to charge to the trust property what he has in good faith paid for 
the claim, upon discharging the same. 

Cal. 2263. 

ARTICLE IIl.—POWERS OF TRUSTEES. 


§ 1323. Trustee, general agent. A trustee is a general agent 
for the trust property. His authority is such as is conferred upon him 
by the declaration of trust, and by this chapter, and none other. His 
acts, within the scope of his authority, bind the trust property to the 
same extent as the acts of an agent bind his principal. 

Cal. 2267. 


§ 1824. All must act. Where there are several co-trustees, all 
must unite in any act to bind the trust property, unless the declaration 
of trust otherwise provides. 

Cal. 2268. 

Rumney v. Coville, 15 N. W. Rep. 56. 

§ 1325. Discretionary powers. A discretionary power conferred 
upon a trustee is presumed not to be left to his arbitrary discretion, 
but may be controlled by the district court if not reasonably exercised, 
unless an absolute discretion is clearly conferred by the declaration of 
trust. 

Cal. 2269. 

7 ARTICLE IV.—-RIGHTS OF TRUSTEES. 


§ 1826. Indemnification. A trustee is entitled to the repayment,. 
out of the trust property, of all expenses actually and properly incurred 
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by him in the performance of his trust. He is entitled to the repay- 
ment of even unlawful expenditures, if they were productive of actual 
benefit to the estate. 
Cal. 2273. 


§ 1827. Compensation. When a declaration of trust is silent 
upon the subject of compensation the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his compen- 
sation, he is entitled to the amount thus specified, and no more. If it 
directs that he shall be allowed a compensation, but does not specify the 
rate or amount, he is entitled to such compensation as may be reason- 
able under the circumstances. 

Cal. 2274. 


§ 1828. Not included. An involuntary trustee, who becomes 
such through his own fault, has none of the rights mentioned in this 
article. 

Cal. 2275. n 


ARTICLE V.—TERMINATION OF THE TRUST. 
$ 1829. By fulfillment. A trust is extinguished by the entire 


fulfillment of its object, or by such object becoming impossible or un- , 


lawful. 
Cal. 2279. 


§ 1830. Irrevocable. A trust cannot be revoked by the trustor, 
after its acceptance, actual or presumed, by the trustee and beneficia- 
ries, except by the consent of all the beneficiaries, unless the declaration 
of trust reserves a power of revocation to the trustor, and in that case 
the power must be strictly pursued. 

Cal. 2280. 

Richmond v. Johnson, 10 N. W. Rep. 596. 


§ 1831. Vacated. The office of a trustee is vacated: 

1. By his death; or, 

2. By his discharge. : 
Cal. 2281. 


§ 1832. Discharge of trustee. A trustee can be discharged from 
his trust only as follows: 

1. By the extinction of the trust; 

2. By the completion of his duties under the trust; 

8. By such means as may be prescribed by the declaration of trust; 

4. By the consent of the beneficiary, if he has capacity to contract; 

5. By the judgment of a competent tribunal, in a direct proceeding 
for that purpose, that he is of unsound mind; or, 

6. By the district court. l 

Cal. 2282. 


§ 13383. Removal by court. The district court may remove 
any trustee who has violated or is unfit to execute the trust. 
Cal. 2283, 
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ARTICLE VI.—~-SUCCESSION OR APPOINTMENT OF NEW TRUSTEES. 


§ 1834. When by court. The district court may appoint a trus- 
tee whenever there is a vacancy and the declaration of trust does not 
provide a practicable method of appointment. 

Cal. 2287. j 


§ 1335. Survives to co-trustees. On the death, renunciation, 
or discharge of one of several co-trustees, the trust survives to the others. 
Cal. 2288. 


§ 1836. Court powers. When a trust exists without any ap- 
pointed trustee, or where all the trustees renounce, die, or are discharged, 
the district court of the county, or judicial subdivision, where thé trust 
property or some portion thereof is situated must appoint another trus- 
tee, and direct the execution of the trust. The court may, in its dis- 
cretion, appoint the original number, or any less number, of trustees. 

Cal, 2289. 


TITLE IX. 


AGENCY. 


CHAPTER I. Agency in general. 
Il. Particular agencies. 


CHAPTER I. 
AGENCY IN GENERAL. 


Articte I. Definition of agency. 
II. Authority of agents. 
III. Mutual obligations of principals and third persons. 
IV. Obligations of agents to third persons. _ 
V. Delegation of agency. 
VI. Termination of agency. 


ARTICLE I.—— DEFINITION OF AGENCY. 


§ 1837. Agency defined. An agent is one who represents an- 
other called the principal, in dealings with third persons. Such repre- 
sentation is called agency. 

Cal. 2295. 
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§ 1338. Qualifications. Any person, having capacity to contract, 
may appoint an agent; and any person may be an agent. 

Cal. 2296. 

Minors disqualified. Sec. 15. Idiots disqualified. Sec. 22. Wambole v. 
Foote, (Dak.) 2 N. W. Rep. 239. 

$ 1839. Special and general. An agent for a particular act or 
transaction is called a special agent. All others are general agents. 

Cal. 2297. 

Scales v. Paine, 14 N. W. Rep. 522. 

§ 1840. Classified. An agency is either actual or ostensible. 

Cal. 2298. : 


§ 13841. Actual agency. An agency is actual when the agent is 
really employed by the principal. 
Cal. 2299. s 


§ 1842. Ostensible. An agency is ostensible when the principal 
intentionally, or by want of ordinary care, causes a third person to be- 
lieve another to be his agent who is not really employed by him. 

Cal. 2800. 

Greene v. Hinkley, 3 N. W. Rep. 688. 


ARTICLE IL.—AUTHORITY OF AGENTS. 


§ 1843. What powers. An agent may be authorized to do any 
acts which his principal might do, except those to which the latter is 
bound to give his personal attention. 

Cal. 2304. 


§ 13844. Any lawful act. Every act which, according to this 
Code, may be done by or to any person, may be done by or to the agent 
of such person for that petoa; unless a contrary intention clearly ap- 
pears. 

Cal. 2805. 


§ 1845. Not to defraud principal. An agent can never have 
authority, either actual or ostensible, to do an act which is, and is 
known or suspected by the person with whom he deals to be, a fraud 
upon the principal. 

Cal. 2806. 

Campbell v. Campbell, 15 N. W. Rep. 138. 

“§ 1846. How authorized. An agency may be created, and an 
authority may be conferred, by a precedent authorization or a subse- 
quent ratification. 

Cal. 2307. 

Tookey v. Comstock, 8 N. W. Rep. 564; Warder v. Pattee, 10 N. W. Rep. 
881; Scott v. Methodist Church, 15 N. W. Rep. 891. 

§ 1847. No consideration. A consideration is not necessary to 
make an authority, whether precedent or subsequent, buiding upon the 
principal. 

Cal. 2808. 
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§ 1848. Form of authority. An oral authorization is sufficient 
for any purpose, except that an authority to enter into a contract re- 
quired by law to be in writing can only be given by an instrument in 
writing. 

Cal. 2309. 

Bettis v. Bristol, 8 N. W. Rep. 808. 


§ 13849. Form of ratification. A ratification can be made only 
in the manner that would have been necessary to confer an original au- 
thority for the act ratified, or, where an oral authorization would suffice, 
by accepting or retaining the benefit of the act, with notice thereof. 

Cal. 2310. 


§ 13850. Part includes whole. Ratification of part of an indi- 
visible transaction is a ratification of the whole. 
Cal. 2311. bs 


§ 1851. When void. A ratification is not valid unless, at the 
time of ratifying the act done, the principal has power to confer author- 
ity for such an act. 

Cal. 2312. 


§ 1352. Retroactive, limited. No [unJauthorized act can be 
made valid, retroactively, to the prejudice of third persons, without their 
consent. 

Cal. 2813. 


§ 13853. Rescission of ratification. A ratification may be re- 
scinded when made without such consent as is required in a contract, or 
with an imperfect knowledge of the material facts of the transaction rat- 
ified, but not otherwise. 

Cal. 2314. 


§ 1854. Authority. An agent has such authority as the princi- 
pal, actually or ostensibly, confers upon him. 

Cal. 2315. 

Clevenger v. Mutual Life Ins. Co. 3 N. W. Rep. 813; Gano v. C. & N. W. Ry. 
Co. 5 N. W. Rep. 46; Critchett v. American Ins. Co. Id. 543; Graham v. 
Taggart, 6 N. W. Rep. 852; Draper v. Rice, 7 N. W. Rep. 524; Tingley v. 
Parshall, 9 N. W. Rep. 571; Matthews v. Sowle, 11 N. W. Rep. 857; Mc- 
Kindly v. Dunham, 13 N. W. Rep. 485; Kamarowski v. Krumdick, Id. 881; 
Janney v. Boyd, 15 N. W. Rep. 308. 


§ 1855.7 Actual. Actual authority is such as a principal intention- 
ally confers upon the agent, or intentionally or by want of ordinary care 
allows the agent to believe himself to possess. 

Cal. 2316. 

Knox v. Lycoming Fire Ins. Co. 7 N. W. Rep. 776. 


§ 1356. Ostensible. Ostensible authority is such as a principal 
intentionally, or by want of ordinary care, causes or allows a third per- 
son to believe the agent to possess. 

Cal. 2317. 
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$ 1857. Legal construction. Every agent has actually such au- 
thority as is defined by this title, unless specially deprived thereof by 
his principal, and has even then such authority ostensibly, except as to 
persons who have actual or constructive notice of the restriction upon his 
authority. 

Cal. 2318. 


§ 1858. Necessary authority. An agent has authority: 

1. To do everything necessary or proper and usual in the ordinary 
course of business for effecting the purpose of his agency; and, 

2. To make a representation respecting any matter of fact not in- 
cluding the terms of his authority, but upon which his right to use his 
authority depends, and the truth of which cannot be determined by the 
use of reasonable diligence on the part of the person to whom the rep- 
resentation is made.’ 

Cal. 2819. 


Gimbel v. Salomon, 6 N. W. Rep. 582. New York Iron Mine v. Citizens’ 
Bank, Id. 828. ‘ 


§ 1859. May disobey. An agent has power to disobey instruc- 
tions in dealing with the subject of the agency in cases where it is clearly 
for the interest of his principal that he should do so, and there is not 
time to communicate with the principal. 

Cal. 2320. - 

Robinson Machine Works v. Vorse, 2 N. W. Rep. 1108. 


§ 1860. Construction. When an authority is given partly in gen- 
eral and partly in specific terms, the general authority gives no higher 
powers than those specifically mentioned. 


Cal. 2321. 


§ 1861. Exceptions to general power. Anauthority expressed 
in general terms, however broad, does not authorize an agent: : 

1. To act in his own name, unless it is the usual course of business 
to do s0; 

2. To define the scope of his agency; or, 

8. To do any act which a trustee is forbidden to do by article two of 
chapter one of the last article. 

Cal. 2322. 


Moynahan v. Hannaford, 3 N. W. Rep. 944; Janney v. Boyd, 15 N. W. 
Rep. 308. 


§ 1362. Implied authority. An authority to sell personial prop- 
erty includes authority to warrant the title of the principal, and the qual- 
ity and quantity of the property. © ° l 


Cal. 2323. 


§ 1868. Same as to realty. An authority to sell and convey 
real property includes authority to give the usual covenants of warranty. 


Cal. 2324, j 
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§ 1864. Receive price. A general agent to sell, who is intrusted 
by the principal with the possession of the things sold, has authority to 
receive the price. 


Cal. 2825. 


§ 1865. Limited. A special agent to sell has authority to receive 
the price on delivery of the things sold, but not afterwards. 


Cal. 2326. 
Draper v. Rice, 7 N. W. Rep. 524. 


ARTICLE III.—-MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS. 


§ 1866. Principal affected by agent. An agent represents his 
principal for all purposes within the scope of his actual or ostensible 
authority, and all the rights and liabilities which would accrue to the 
agent from transactions within such limit, if they had been entered into 
on his own account, accrue to the principal. 

Cal. 2330. 


§ 1367. Incomplete execution. A principal is bound by an 
incomplete ‘execution of an authority when it is consistent with the 
whole purpose and scope thereof, but not otherwise. 

Cal. 2381. 


§ 1368. Notice to both presumed. As against a principal, both 
principal and agent are deemed to have notice of whatever either has 
notice of, and ought, in good faith and the exercise of ordinary care and 
diligence, to communicate to the other. 

Cal, 2332. 

Davis v. Smith, 7 N. W. Rep. 731; Brandup v. St. Paul F. & M. Ins. Co. 
T ie ; Thompson v. Merrill, 10 N. W. Rep. 796; Shafer v. Phoenix Ins. Co. 


$ 13869. Exceeded authority. When an agent exceeds his au- 
thority his principal is bound by his authorized acts so far only as they 
can be plainly separated from those which are unauthorized. 

Cal. 2333. 

Gano v. C. & N. W. Ry. Co. 5 N. W. Rep. 46; Critchett v. American Ins. 
Co. Id. 543; Mathews v. Sowle, 11 N. W. Rep. 857; Roberts v. Rumley, 12 N. 
W. Rep. 323; Montrose v. Williams Ins. Co. 13 N. W. Rep. 823; Kama- 
rowski v. Krumdick, Id. 881. 


§ 1870. Bound by certain acts. A principal is bound by acts 
of his agent, under a merely ostensible authority, to those persons only 
who have in good faith and without ordinary negligence, incurred a lia- 
bility, or parted with value, upon the faith thereof. 

Cal. 2834. à 

Gano v. C. & N. W. Ry. Co. 5 N. W. Rep. 45; Critchett v. American Ins. 
Co. Id. 543. 


§ 13871. Principal exonerated. If exclusive credit is given to 
an agent by the person dealing with him, his principal is exonerated by 
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payment or other satisfaction made by him to his agent, in good faith, 
before receiving notice of the creditor’s election to hold him responsible. 

Cal. 2335. 

Bryan v. Brazil, 3 N. W. Rep. 117: West v. Wells, 11 N. W. Rep. 677; 
New York, etc., Steam-ship Co. v. Harbison, 16 Fed. Rep. 680, and note, 
694; Craigin v. Lovell, 3 Sup. Ct. Rep. 182. 

§ 1372. Set-offs against. One who deals with an agent, without 
knowing or having reason to believe that the agent acts as such in the 
transaction, may set off, against any claim of the principal arising out 
of the same, all claims which he might have set off against the agent 
before notice of the agency. 

Cal, 2336. 


§ 1373. Construction of contract. Any instrument within the 
scope of his authority, by which an agent intends to bind his principal, 
does bind him, if such intent is plainly inferable from the instrument 
itself. 

Cal. 2337. 

Pearson v. Post, 2 Dak. 220; 2 Sup. Ct. Rep. 801. i 

§ 1874. Agents negligence. Unless required by or under the 
authority of law to employ that particular agent, a principal is responsi- 
ble to third persons for the negligence of his agent in the transaction of 
the business of the agency, including wrongful acts committed by such 
agent in and as a part of the transaction of such business, and for his 
willful omission to fulfill the obligations of the principal. 

Cal. 2338. i 

Wood v. American Exp. Co. 1 N. W. Rep. 190; Hincks v. City of Milwau- 
kee, Id. 230; Thompson v. Drymala, Id. 255; Walker v. Johnson, 9 N. W. 
Rep. 632. 

$ 1375. For other wrongs. A principal is responsible for no 
other wrongs committed by his agent than those mentioned in the last 
section, unless he has authorized or ratified them, even though they are 
committed while the agent is engaged in his service. 

Cal. 2339. 


Bingham v. Myers, 1 N. W. Rep. 613; Hopkins v. Hawkeye Ins. Co. 10 
N. W. Rep. 605. 


ARTICLE IV.——OBLIGATIONS OF AGENTS TO THIRD PERSONS. 


§ 1876. Warranty of authority. One who assumes tò act as 
an agent, thereby warrants, to all who deal with him in that capacity, 
that he has the authority which he assumes. 

Cal. 2342. 


§ 1877. Agent to third persons. One who assumes fo act as 
a~. agent is responsible to third persons as a principal for his acts in the 
course of his agency, in any of the following cases, and in no others: 

1. When, with his consent, credit is given to him personally in a 
transaction; : 

2. When he enters into a written contract in the name of his prin- 
cipal, without believing, in good faith, that he has authority to do so; or, 
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3. When his acts are wrongful in their-nature. 

Cal. 2348. 

See sec. 1871, and cases cited. 

§ 1378. Surrender to third party. If an agent receives any- 
thing for the benefit of his principal, to the possession of which another 
person is entitled, he must, on demand, surrender it to such person, or 
so much of it as he has under his control at the time of demand, on be- 
ing indemnified for any advance which he has made to his principal in 
good faith, on account of the same; and is responsible therefor, if, after 
notice from the owner, he delivers it to his principal. 

Cal. 2344. 


$ 1879. Incapacity to contract. The provisions of this article 
are subject to the provisions of part one of the first division of this Code. 

Cal. 2345. 

See secs. 10-26. 


ARTICLE V.— DELEGATION OF AGENCY. 


§ 1880. When authorized. An agent, unless specially forbidden 
by his principal to do so, can delegate his powers to another person in 
any of the following cases, and in no others: 

1. When the act to be done is purely mechanical; 

2. When it is such as the agent cannot himself, and the subagent 
can, lawfully perform; 

3. When it is the usage of the place to delegate such powers; or, 

4. When such delegation is specially authorized by the principal. 

Cal. 2349. 


§ 1881. Agent is principal. If an agent employs a subagent 
without authority, the former is a principal and the latter his agent, and 
the principal of the former has no connection with the latter. 

Cal. 2350. 


§ 1882. Rightful subagent. A subagent, lawfully appointed, 
represents the principal in like manner with the original agent; and the 
original agent is not responsible to third persons for the acts of the sub- 
agent. 

Cal. 2351. 
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ARTICLE VI.—TERMINATION OF AGENCY. 


§ 1883. Classified causes. An agency is terminated, as to every 
person having notice thereof, by: ` 

1. The expiration of its term; 

2. The extinction of its subject; 

3. The death of the agent; 

4. His renunciation of the agency; or, 

5. The incapacity of the agent to act as such. 

Cal. 2855. 


§ 1884. Other causes. Unless the power of an agent is coupled 
with an interest in the subject of the agency, it is terminated as to every 
person having notice thereof, by: 
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1. Its revocation by the principal; 
2. His death; or, 
3. His incapacity to contract. 


Cal. 2356. 
Other provisions concerning agents. Secs. 1164-1167; Darrv. Darr, 12N. 


W. Rep. 765 


CHAPTER II. 
PARTICULAR AGENCIES, 


Artcore J. Auctioneers. 
II. Factors. 
ITI. Ship-masters and pilots. 
IV. Ship’s managers. 


ARTICLE I.—-AUCTIONEERS. 


§ 1385. From seller, limited. An auctioneer, in the absence of 
special authorization or usage to the contrary, has authority from the 
seller only as.follows: 

1. To sell by public auction to the highest bidder; 

2. To sell for cash only, except such articles as are usually sold on 
credit at auction; 

3. To warrant in like manner with other agents to sell, according to 
section one thousand three hundred and sixty-two; 

4. To prescribe reasonable rules and terms of sale; 

5. To deliver the thing sold upon payment of the price; 

6. To collect the price; and, 

7. To do whatever else is necessary, or proper and usual, in the or- 
dinary course of business for effecting these purposes. 

Cal. 2362. 


§ 1386. To bind both parties. An auctioneer has authority 
from a bidder at the auction, as well as from the seller, to bind both by 
a memorandum of the contract as prescribed in the title on sale. 


Cal. 2363. 
a5 S sales by auction, secs. 1022-1028. Bamber v. Savage, 8 N. W. Rep. 


ARTICLE TI. — FACTORS. 


$ 1387. Defined. A factor is an agent who is employed to buy 
or sell property in his own name, and who is intrusted by his principal 
with the possession thereof, as defined in section one thousand one hun- 
dred and sixty-eight. 
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§ 13888. Power beyond agent. In addition to the authority of © 
agents in general, a factor has actual authority from his principal, un- 
less specially restricted: 

1. To insure property consigned to him uninsured; 

2. To sell, on credit, anything intrusted to him for sale, e&cept such 
things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, 

3. To delegate his authority to hib partner or servant, but not to 
any person in an independent employment. 

Cal. 2368. 

§ 1389. Ostensible authority. A factor has ostensible authority 
to deal with the property of his principal as his own, in transaetions 
with persons not having notice of the actual ownership. 

Cal. 2369, 

See secs. 1168-1172. 


ARTICLE III.—-SHIP-MASTERS AND PILOTS. 


§ 1390. General agent. The master of a ship is a general agent 
for its owner in all matters concerning the same. 


Cal. 2373. 
Budge v. Mott, 3 N. W. Rep. 881. 


§ 13891. Borrow money. The master of a ship has authority to 
borrow money on the credit of its owner, if it is necessary to enable him 
to complete the voyage, and if neither the owner nor his proper agent 
for such matters can be consulted without injurious delay. 

Cal. 2374. 

§ 1892. Agent for owner of cargo. The master of a ship,. 
during a voyage, is a general agent for each of the owners of the cargo, 
and has authority to do whatever they might do for the preservation of 
their respective interests, except to sell or hypothecate the same. 

Cal. 2375. 

§ 1893. To contract. The master of a ship may procure all its 
necessary repairs and supplies, may engage cargo and passengers for car- 
riage, and in foreign port may enter into a charter-party; and his con- 
tracts for these purposes bind the owner to the full ameunt of the value 
of the ship and freightage. 

Cal. 2376. 

§ 1894. To hypothecate. The master of a ship may hypothecate 
the ship, freightage, and cargo, in the cases prescribed by the chapters 
on bottomry and respondentia, and in no others. 


Cal. 2377. 
Secs. 1785, 1798; Rees v. The General Terry, te N. W. Rep. 533; Bank of 


St. Thomas v. The Julia Blake, 2 Sup. Ct. Rep. 692 

§ 1895. Tosell ship. When a ship, aeie foreign or domestic, 
is seriously injured, or the voyage is otherwise broken up, beyond the 
possibility of pursuing it, the master, in case of necessity, may sell the 
ship without instructions from the owners, unless by the earliest use of 
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ordinary means of communication he can inform the owners, and await 
their instructions. 
Cal. 2378. 


§ 1896. To sell cargo. The master of a ship may sell the cargo 
if the voyage is broken up beyond the possibility of pursuing it, and no 
other ship can be obtained to carry it to its destination, and the sale is 
otherwise absolutely necessary. 

Cal. 2879. 


$ 13897. To pay ransom. The master of a ship,in case of its 
capture, may engage to pay a ransom for it in money or in part of the 
cargo, and his engagement will bind the ship, freightage, and cargo. 
Cal. 2380. 


§ 1398. When power ceases. The power of the master of a 
ship to bind its owner, or the owners of the cargo, ceases upon the aban- 
donment of the ship and freightage to insurers. 

Cal. 2881. 


$ 1899. Master’s personal liability. Unless otherwise ex- 
pressly agreed, or unless the contracting parties give exclusive credit to 
the owner, the master of a ship is personally liable upon his contracts 
relative thereto, even when the owner is also liable. 

Cal. 2382. 


§ 1400. Same to third persons. The master of a ship is liable 
to third persons for the acts or negligence of persons employed in its 
navigation, whether appointed by him or not, to the same extent as the 
owner of the ship. 

Cal. 2383. 


§ 1401. Responsibility for pilot. The owner or master of a 
ship is not responsible for the negligence of a pilot whom he is bound by 
law to employ; but if he is allowed an option between pilots, some of 
whom are competent, or is required only to pay compensation to a pilot 
whether he employs him or net, he is responsible to third persons. 

Cal. 2384. ` 

ARTICLE IV.—SHIP’S MANAGERS. 


$ 1402. Power to contract. A ship’s manager has power to 
make contracts requisite for the performance of his duties as such; to en- 
ter into charter-parties, or make contracts for carriage; and to settle for 
freightage and adjust averages. 

Cal. 2388. 


$ 1403. Limitation of same. Without special authority, a ship’s 
manager cannot borrow money, or give up the lien for freightage, or 
purchase a cargo, or bind the owners of the ship to an insurance. 

Cal. 2389. 
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TITLE X. 


PARTNERSHIP. 


CHAPTER I. Partnership in general. 
II. General partnership. 
III. Special partnership. 


CHAPTER I. 
PARTNERSHIP IN GENERAL. 


ArticLeE I. What constitutes a partnership. 
II. Partnership property. 
III. Mutual obligations of partners. 
IV. Renunciation of partnership. 


ARTICLE I.—-WHAT CONSTITUTES A PARTNERSHIP. 


§ 1404. Definition. Partnership is the association of two or more: 
persons, for the purpose of carrying on business together, and dividing its 
profits between them. 

Cal. 2395. 

Nicholaus v. Thielges, 7 N. W. Rep. 341; Beecher v. Bush, Id. 785; Hol- 
brook v. O’Berne, 9 N. W. Rep. 291. 


§ 1405. Ship-owners. Part owners of a ship do not, by simply 
using it in joint enterprise, become partners as to the ship. 


Cal. 2396. 


§ 1406. Consent necessary. A partnership can be formed only 
by the consent of all the parties thereto, and therefore no new partner 
can be admitted into a partnership without the consent of every existing 
member thereof. 

Cal. 23897. 

Chittenden v. Witbeck, 15 N. W. Rep. 526. 

Action for breach on contract for future partnership. Goldsmith v. Sachs, 
17 Fed. Rep. 726, and note, 730. See Davis v. Skinner, 17 N. W. Rep. 427. 
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ARTICLE II.—-PARTNERSHIP PROPERTY. 


§ 1407. Consist of what. The property of a partnership con- 
sists of all that is contributed to the common stock at the formation of 
the partnership, and of all that is subsequently acquired thereby. 

Cal. 2401. 

A partnership as such cannot hold real estate. Tidd v. Rines, 2 N. W. 
Rep. 497. See In re Codding, 9 Fed. Rep. 849, and note, 851. 

§ 1408. Interest in all. The interest of each member of a part- 
nership extends to every portion of its property. 

Cal. 2402. 


§ 1409. Share in profits and losses. In the absence of an 
agreement on the subject, the shares of partners in the profits or loss of 
the business are equal, and the share of each in the partnership property 
is the value of his original contribution, increased or diminished by his 
share of profit or loss. 

Cal. 2403. 

Mayer v. Garber, 6 N. W. Rep. 63. 


§ 1410. Implied division of loss. An agreement to divide the 
profits of a business implies an agreement for a corresponding division 
of its losses, unless it is otherwise expressly stipulated. 

Cal. 2404. 


§ 1411. Property applies to debts. Each member of a part- 
nership may require its property to be applied to the discharge of its 
debts, and has a lien upon the shares of the other partners for this pur- 
pose, and for the payment of the general balance, if any, due to him. 

Cal. 2405. . 

Bowen v. Billings, 14 N. W. Rep. 152; Leach v. Milburn Wagon Co, 15 N. 
W. Rep. 232; Bates v. Callender, 16 N. W. Rep. 506; Liverpool B. & R. P. N. 
Co. v. Agar, 14 Fed. Rep. (note,) 617; Goodbar v. Cary, 16 Fed. Rep. 316, 
and note, 321. 

§ 1412. Presumption. Property, whether real or personal, ac- 
quired with partnership funds, is presumed to be partnership property. 

Cal. 2406. 

Catron v. Shepard, 1 N. W. Rep. 204; Mette v. Feldman, 7 N. W. Rep. 233; 
Fitzpatrick v. Flannagan, 1 Sup. Ct. Rep. 369. 


ARTICLE HI.——MUTUAL OBLIGATIONS OF PARTNERS. 


§ 1413. Are trustees. The relations of partners are confidential. 
They are trustees for each other, within the meaning of chapter one of 
the title on trusts. Their obligations as such trustees are defined by 
that chapter. 

Cal. 2410. . 

Trusts. Secs. 278-295; Dimond v. Henderson, 2 N. W. Rep. 73; Paton v. 
Baker, 15 N. W. Rep. 586. i 

$ 1414. Good faith required. In all proceedings connected witb 
the formation, conduct, dissolution, and liquidation of the partnership, 
every partner is bound to act in the highest good faith towards his co- 


ee P 
pae oe, a ~ t 
ta 
" So) ae 


nt 


bad am Ta 


"o O o y Se 


ee 
~ m 


1016 CIVIL CODE. 


partners. He may not obtain any advantage over them in the partner- 
ship affairs by the slightest misrepresentation, concealment, threat, or 
adverse pressure of any kind. 

Cal. 2411. 

Catron v. Shepard, 1 N. W. Rep. 204; Dimond v. Henderson, 2 N. W. 
Rep. 73; Webb v. Fordyce, 7 N. W. Rep. 885; Easton v. Strother, 10 N. W. 
PRA 877; Paton v. Baker, 15 N. W. Rep. 586; Chittenden v. Witbeck, Id. 
vad. 

§ 1415. Mutual liability. Each member of a partnership must 
account to it for everything that he receives on account thereof, and is 
entitled to reimbursement therefrom for everything that he properly ex- 
pends for the benefit thereof, and to be idemnified thereby for all losses 
and risks which he necessarily incurs on its behalf. 

Cal. 2412. 

Dimond v. Henderson, 2 N. W. Rep. 73; Webb v. Fordyce, 7 N. W. Rep. 
385; Stanberry v. Cattell, 8 N. W. Rep. 478; Easton v. Strother, 10 N. W. 
Rep. 877. 

§ 1416. No compensation. A partner is not entitled to any com- 
pensation for services rendered by him to the partnership. 


Cal. 2413. 
Starr v. Case, 13 N.W. Rep. 646; Loomis v. Armstrong, 14 N.W. Rep. 505. 


ARTICLE IV.——-RENUNCIATION OF PARTNERSHIP. 


§ 1417. Of profits—exonerates. A partner may exonerate him- 
self from all future liability to a third person on account of the partner- 
ship, by renouncing, in good faith, all participation in its future profits, 
and giving notice to such third person, and to his own copartners, that 
he has made such renunciation, and that, so far as may he in his power, 
he dissolves the partnership, and does not intend to be liable on account 
thereof for the future. 

Cal. 2417. 

§ 1418. Effect of. After a partner has given notice of his renun- 
ciation of the partnership, he cannot claim any of its subsequent profits, 
and his copartners may proceed to dissolve the partnership. 

Cal, 2418. 
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CHAPTER II. 
GENERAL PARTNERSHIP. 


AnrticLtE I. What is a general partnership. 
II. Powers and authority of partners. 
III. Mutual obligations of partners. 
IV. Liability of partners. — 
- V. Termination of partnership. 
VI. Liquidation. 
VII. Of the use of fictitious names. 


ARTICLE I.—-WHAT IS A GENERAL PARTNERSHIP. 


$ 1419. Definition. Every partnership thatis not formed in ac- 
cordance with the law concerning special partnership, and every special 
partnership, so far only as the general partners are concerned, is a general 
partnership. 

Cal. 2424. 


ARTICLE II.—-POWERS AND AUTHORITY OF PARTNERS. 


§ 1420. Majority govern. Unless otherwise expressly stipu- 
lated, the decision of the majority of the members of a general partner- 
ship binds it in the conduct of its business. 

Cal, 2428. 


$ 1421. Each a general agent. Every general partner is agent 
for the partnership in the transaction of its business, and has authority 
to do whatever is necessary to carry on such business in the ordinary 
manner, and for this purpose may bind his copartners by an agreement 
in writing. 

Cal. 2429. 

Catron v. Shepard, 1 N. W. Rep. 204; In re Claim of A. C. Kasson v. 
Estate of Brocker, Id. 418; Woodruff v. King, 2 N. W. Rep. 452; Star Wagon 
Co. v. Swezey, 3 N. W. Rep. 421; Brayley v. Hedges, Id. 652; McLinden v. 
Wentworth, 8 N. W. Rep. 118; Hotchkiss v. Carney, 12 N. W. Rep. 182; 
Badger v. Daenicke, 14 N. W. Rep. 821; Seaman v. Aschermann, 15 N. W. 
Rep. 788; Post v. Pearson, 2 Sup. Ct. Rep. 801; S. C. 9 N. W. Rep. 684. 


§ 1422. Limitations classified. A partner, as such, has not 
authority to do any of the following acts, unless his copartners have 
wholly abandoned the business to him, or are incapable of acting: 

1. To make an assignment of the partnership property, or any por- 
tion thereof, to a creditor, or to a third person in trust for the benefit of 
a creditor, or of all creditors; | - 

2. To dispose of the good will of the business; 

3. To dispose of the whole of the partnership property at once, un- 
less it consists entirely of merchandise; 

4. To do any act which would make it impossible to carry on the 
ordinary business of the partnership; 
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5. To confess a judgment; 

6. To submit a partnership claim to arbitration; or, 

7. To do any other act not within the scope of the preceding section. 

Cal. 2430. 

Williams v. Frost, 6 N. W. Rep. 793; Lieb v. Pierpont, 12 N. W. Rep. 544.. 

§ 1423. Bad faith ineffectual. A partner is not bound by any 
act of a copartner in bad faith towards him, though within the scope of 
a partner’s powers, except in favor of persons who have, in good faith, 
parted with value in reliance upon such act. . 


Cal. 2481. 
See cases cited at secs. 1413, 1414. 
City of Detroit v. Robinson, 3 N. W. Rep. 845. 


ARTICLE JII.—MUTUAL OBLIGATIONS OF PARTNERS. 


§ 1424. Profits to firm. All profits made by a general partner, 
in the course of any business usually carried on by the partnership, be- 
long to the firm. 

Cal. 2435. 

§ 1425. No adverse interest. A general partner, who agrees to 
give his personal attention to the business of the partnership, may not 
engage in any business which gives him an interest adverse to that of the 
partnership, or which prevents him from giving to such business all the 
attention which would be advantageous to it. 

Cal. 2486, 

Starr v. Case, 13 N. W. Rep. 645. 

§ 1426. Exception. A partner may engage in any separate busi- 
ness, except as otherwise provided by the last two sections. 

Cal. 2437. 

Starr v. Case, 13 N. W. Rep. 645. 

§ 1427. Must account. A general partner, transacting business 
contrary to the provisions of this article, may be required by any co- 
partner to account to the partnership for the profits of such business. 


Cal. 2488. 
Starr v. Case, 13 N. W. Rep. 645; Near v. Lowe, Id. 825; Knapp v. Ed- 
wards, 15 N. W. Rep. 140; Paton v. Baker, Id. 586. 


ARTICLE IV.——-LIABILITY OF PARTNERS. 


§ 1428. Liable to third person. Every general partner is lia- 
ble to third persons for all the obligations of the partnership, jointly with 
his copartners. 

Cal. 2442. 

Gates v. Fisk, 8 N. W. Rep. 558. 

$ 1429., For each other’s acts. The liability of general part- 
ners for each other’s acts is defined by the title on agency. 

Cal. 2443. 

§ 1430. Of one held out as partner. Any one permitting 
himself to be represented as a partner, general or special, is liable as 
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such to third persons to whom such representation is communicated, 
who on the faith thereof give credit to the partnership. 

Cal. 2444. 

Benjamin v. Covert, 2 N. W. Rep. 625. 

§ 1431. Not liable. No one is liable as a partner who is not such 
in fact, except as provided by the last section. 

Cal. 2445. 


ARTICLE V. TERMINATION OF PARTNERSHIP. 


$ 1432. Duration. If no term is prescribed by agreement for its 
duration, a general partnership continues until dissolved by a partner or 
by operation of law. 
Cal. 2449. 


§ 1433. Causes of dissolution. A general partnership is dis- 
solved, as to all the partners: 

1. By lapse of the time prescribed by agreement for its duration; 

2. By the expressed will of any partner, if there is no such agree- 
ment; 

3. By the death of a partner; 

4. By the transfer, to a person not a partner, of the interest of any 
partner in the partnership property; 

5. By war, or the prohibition of commercial intercourse between 
the country in which one partner resides and that in which another re- 
sides; or, 

6. By a judgment of dissolution. 

Cal. 2450. 

Bayers v. C., R. I. & P. Ry. Co. 3 N. W. Rep. 522; Bundy v. ee 6 
N. W. Rep. 851; Richards v. Rurden, 7 N. W. Rep. 17. 

$ 1434. Partial dissolution. A general partnership ae be dis- 
solved, as to himself only, by the expressed will of any partner, notwith- 
standing his agreement for its continuance; subject, however, to liability 
to his copartners for any damage caused to them thereby, unless the cir- 
cumstances are such as entitle him to a judgment of dissolution. 

Cal. 2451. 


§ 1485. Judgment of dissolution. A general partner is entitled 
to a judgment of dissolution: 

1. When he, or another partner, becomes legally incapable of con- 
tracting; 

2. When another partner fails to perform his duties under the agree- 
ment of partnership, or is guilty of serious misconduct; or, 

3. When the business of the partnership can be carried on only at a 
permanent loss. l 

Cal. 2452. i i 


$ 1436. Notice of termination. The liability of a general part- 
ner for the acts of his copartners continues, even after a dissolution of 
the partnership, in favor of persons who have had dealings with and 
given credit to the partnership during its existence, until they have 
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had personal notice of the dissolution, and in favor of other persons 
until such dissolution has been advertised in a newspaper published in 
every county where the partnership, at the time of its dissolution, had 
a place of business; to the extent, in either case, to which such persons 
part with value, in good faith, and in the belief that such partner is still 
a member of the firm. 


Cal. 2453. 

Benjamin v. Covert, 2 N. W. Rep. 625; Goodspeed v. South Bend Chilled 
Plow Co. 7 N. W. Rep. 810; Goodspeed v. Wiard Plow Co. Id. 902; Gilchrist 
v. Brande, 15 N. W. Rep. 817. 


$ 1437. Notice of change. A change of the partnership name 
which plainly indicates the withdrawal of a partner is a sufficient notice 
of the fact of such withdrawal to all persons to whom it is communi- 
cated. Buta change in the name which does not contain such an in- 
dication is not notice of the withdrawal of any partner. 
Cal. 2454. 
ARTICLE VI.—LIQUIDATION. 


§ 1488. Powers after dissolution. After the dissolution of a 
partnership, the powers and authority of the partners are such only as 
are prescribed by this article. 

Cal. 2458. 


§ 1489. Who may act. Any member of a general partnership 
may act in liquidation of its affairs, except as provided by the next sec- 
tion. » 

Cal. 2459. 


§ 1440. Who not. If the liquidation of a partnership is com- 
mitted, by consent of all the partners, to one or more of them, the others 
have no right to act therein; but their acts are valid in favor of persons 
parting with value, in good faith, upon the credit thereof. 

Cal. 2460. 


§ 1441. Power while acting. A partner authorized to act in 
liquidation may collect, compromise, or release any debts due to the 
partnership, pay or compromise any claims against it, and dispdse of 
the partnership property. 

Cal. 2461. 


§ 1442. Partner’s power in liquidation. 1. A partner au- 
thorized to act in liquidation, may indorse, in the name of the firm, 
promissory notes, or other obligations held by the partnership, for the 
purpose of collecting the same, but he cannot create any new obligation 
in its name, or revive a debt against the firm, by an acknowledgment, 
when an action thereon is barred under the provisions of the Code of 
Civil Procedure. 

2. On the death of a partner, the surviving partners succeed to all 
the partnership property, whether real or personal, in trust for the 
purposes of liquidation, even though the deceased was appointed, by 
agreement, sole liquidator; and the interest of the deceased in the ulti- 
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mate distribution of the partnership assets passes to those who succeed. 
to his other personal property. 
Cal. 2462. a : 
Carlton v. Jenness, 3 N. W. Rep.'284; Way v. Stebbins, 11 N. W. Rep. 
166; Starr v. Case, 13 N. W. Rep. 646; Chittenden v. Witbeck, 15 N. W. 
Rep. 526; Fitzpatrick v. Flannagan, 1 Sup. Ct. Rep. 369. 


ARTICLE VI.—OF THE USE OF FICTITIOUS NAMES. 


§ 1443. Certificate of true names. Except as otherwise pro- 
vided in the next section, every partnership transacting business in this 
territory under a fictitious name, or a designation not showing the names 
of the persons interested as partners in such business, must file with the 
clerk of the district court of the county or subdivision in which its prin- 
cipal place of business is situated, a certificate, stating the names in full 
of all the members of such partnership, and their places of residence, 
and publish the same once a week for four successive weeks, in a news- 
paper published in the county, if there be one, and if there be none in 
such county, then in a newspaper published in an adjoining county. 

Cal. 2466. 


§ 1444. Foreign partnership. A commercial or banking part- 
nership, established and transacting business in a place without the 
United States, may, without filing the certificate or making the publica- 
tion prescribed in the last section, use in this territory the partnership 
name used by it there, although it be fictitious, or do not show the 
names of the persons interested as partners in such business. 

Cal. 2467. 


§ 1445. Certificate to be signed and acknowledged — 
when action cannot be maintained. The certificate filed with 
_ the clerk of the district court, provided in section fourteen hundred and 
forty-three, must be signed by the partners and acknowledged before 
some officer authorized to [take] acknowledgments of conveyances of 
real property. Persons doing business as partners, contrary to the pro- 
visions of this article, shall not maintain any action on or on account of 
any contracts made or transactions had in their partnership name in any 
court of [this] territory, until they have first filed the certificate and 
made the publication herein required: Provided, however, that if such 
partners shall at any time comply with the provisions of- this article, 
then such partnership shall have the right to maintain an action in all 
such partnership contracts and transactions entered into prior, as well 
as after, such compliance with this article, and the disabilities hereto- 
fore imposed on partnerships by said article, for a failure to comply 
therewith, are hereby removed, and made to conform to this section. 
(As amended, Sess. Laws 1881, c. 80, § 1.) 

Cal. 2468. 


§ 1446. New certificate. On every change in the members of a 
partnership transacting business in this territory under a fictitious name, 
or designation which does not show the names of the persons interested 
as partners in the business, except in the cases mentioned in section one 
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thousand four hundred and forty-four, a new certificate must be filed 
with the clerk of the district court, and a new publication made as re- 
quired by this article on the formation of such partnership. 

Cal. 2469. 


§ 1447. Registry of firms. Every clerk of the district court 
must keep a register of the names of firms and persons mentioned in the 
certificates filed with him, pursuant to this article, entering in alpha- 
betical order the name of every such partnership and of each partner 
therein. 

Cal. 2470. 


§ 1448. Copies evidence. Copies of the entries of a clerk of the 
district court, as herein directed, when certified by him, and affidavits 
of publication, as herein directed, made by the printer, publisher, or 
chief clerk of a newspaper, are presumptive evidence of the facts therein 
stated. 

Cal. 2471. 


CHAPTER III. 
SPECIAL PARTNERSHIP. 


ARTICLE I. Formation of the partnership. 
. Powers, rights, and duties of the partners. 
LIT. Liability of partners. 
IV. Alteration and dissolution of the partnership. 


ARTICLE I.—-FORMATION OF THE PARTNERSHIP. 


§ 1449. How formed. A special or limited partnership may be 
formed by two or more persons in the manner and with the effect pre- 
scribed in this chapter, for the transaction of any business, except bank- 
ing or insurance. 

Cal. 2477. 


§ 1450. Constitution of. A special partnership may consist of 
one or more persons called general partners, and one or more persons 
called special partners. 

Cal. 2478. 


§ 1451. Certified statement. Persons desirious of forming a 
special partnership must severally sign a certificate, stating: 

1. The name under which such partnership is to be conducted; 

2. The general nature of the business intended to be transacted; 

3. The names of all the partners, and their residences, specifying 
which are general and which are special partners; 

4. The amount of capital which each speciai partner has contributed 
to the common stock; and, 
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5. The periods at which such partnership will begin and end. 
Cal. 2479. 


$ 1452. Acknowledged and filed. Certificates under the last 
section must be acknowledged by all the partners, before some officer 
authorized to take acknowledgment of deeds, —one to be filed in the office 
of the clerk of the district court of the county or subdivision, and the 
other recorded in the office of the register of deeds of the county in which 
the principal place of business of the partnership is situated, in a book 
to be kept for that purpose, open to public inspection; and if the part- 
nership has places of business situated in different counties, a copy of 
the certificate, certified by the register of deeds in whose office! it is re- 
corded, must ‘be filed in the clerk’s office as aforesaid, and recorded in 
like manner in the office of the register of deeds in every such county. 
If any false statement is made in any such certificate, all the persons in- 
terested in the partnership are liable, as general partners , for all the en- 
gagements thereof. 

Cal. 2480. 


§ 1458. Sums contributed. An affidavit of each of the partners, 
stating that the sums specified in the certificate of the partnership as 
having been contributed by each of the special partners have been actu- 
ally and in good faith paid in the lawful money of the United States, 
must be filed in the same office with the original certificate. 

Cal. 2481. ` 


§ 1454. Compliance required. No special partnership is formed 
until the provisions of the last five [three] sections are complied with. 
Cal. 2482. 


§ 1455. Certificate published. The certificate mentioned in 
this article, or a statement of its substance, must be published in a news- 
paper printed in the county where the original certificate is filed, and if 
no newspaper is there printed, then in a newspaper in the territory 
nearest thereto. Such publication must be made once a week for four 
successive weeks, beginning within one week from the time of filing such 
certificate. In case the publication is not so made, the parmersiip 
must be deemed general. 

Cal. 2483. ; 


§ 1456. Affidavit filed. An affidavit of publication pursuant to 
the preceding section, made by the printer, publisher, or chief clerk of a 
newspaper, may be filed with the register of deeds with whom the orig- 
inal certificate was filed, and is presumptive evidence of the facts therein 
stated. 

Cal. 2484. 


§ 1457. Renewal—same method. Every renewal or continu- 
ance of a special partnership must be certified, recorded, verified, and 
published in the same manner as upon its original formation. 

Cal. 2485. 
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ARTICLE I. POWERS, RIGHTS, AND DUTIES OF THE PARTNERS. 


§ 1458. Style of special partnership. The business of a spe- 
cial partnership must be conducted under a name, consisting of the names 
or surnames of one or more of the general partners only, with or without 
the addition of the words “and company,” or “& Co.” Such partnership 
shall put up in some conspicious place, on the outside, and in front of 
the building in which it has its chief place of business, some sign on 
which shall be painted, in legible English characters, all the names of 
all the members of such partnership, designating the special partners. 


§ 1459. Who do business. The general partners only have au- 
thority to transact the business of a special partnership. E 
Cal. 2489. 


§ 1460. Relations of special partner. A special partner may 
at all times investigate the partnership affairs, and advise his partners 
or their agents as to their management. 

Cal. 2490. , 

§ 1461. May loan to firm. A special partner may lend money 
to the partnership, or advance money for it, and take from it security 
therefor, and as to such loans or advances has the same rights as any 
other creditor; but, in’case of the insolvency of the partnership, all other 
claims which he may have against it must be postponed until all other 
creditors are satisfied. 

Cal, 2491. 


§ 1462. Who sue and are sued. In all matters relating to a 
special partnership its general partners may sue and be sued alone, ‘in 
the same manner is if there were no special partners. 

Cal. 2492. 


§ 1463. Withdrawal of capital. No special partner, under any 
pretense, may withdraw any part of the capital invested by him in the 
partnership during its continuance. 

Cal. 2493. 

§ 1464. May draw profits. A special partner may receive such 
lawful interest, and such proportion of*profits, as may be agreed upon, 
if not paid out of the capital invested in the partnership by him, or by 
some other special partner, and is not bound to reune the same to meet 
subsequent losses. 

Cal. 2494. 

§ 1465. Becomes general partner. If a special partner with- 
draws capital from the firm, contrary to the provisions of this article, he 
thereby becomes a general partner. 

Cal. 2495. 

§ 1466. Preferential transfers. Every transfer of the property 
of a special partnership, or of a partner therein, made after or in con- 
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templation of the insolvency of such partnership or partner, with intent 
to give a preference to any creditor of such partnership or partner, over 
any other creditor of such partnership, is void against the creditors 
thereof; and every judgment confessed, lien created, or security given, 
in like manner and with the like intent, is in like manner void. 

Cal. 2496. 


s 


§ 1467. Liability—general partners. The general partners in 
a special partnership are liable to the same extent as partners in a gen- 
eral partnership. N 

Cal. 2500. 


§ 1468. Of special partners. The contribution ofa special part- 
ner to the capital of the firm, and the increase thereof, is liable for its 
debts, but he is not otherwise liable therefor, except as follows: 

t. If he has willfully made or permitted a false or materially defect- 
ive statement in the certificate of the partnership, the affidavit filed there- 
with, or the published announcement thereof, he is liable as a general 
partner to all the creditors of the firm; 

2. If he has willfully interfered with the business of the firm, except 
as permitted in article two of this-chapter, he is liable in like man- 
ner; OF, 

3. Tf he has willfully joined in or assented to an act contrary to any 
of the provisions of article two of this chapter, he is liable in like man- 
ner. 

Cal. 2501. . ' 


§ 1469. Same. When a special partner has unintentionally done 
any of the acts mentioned in the last section, he is liable as a general 
partner to any creditor of the firm who has been actually misled thereby 
to his prejudice. 

Cal. 2502. 


§ 1470. Questioning existence of. One who, upon making a 
contract with a partnership, accepts from or gives to it a written memo- 
randum of the contract, stating that the partnérship is special, and giv- 
ing the names of the special partners, cannot afterwards charge the per- 
sons thus named as general partners upon that contract, by reason of an | 
error or defect in the proceedings for the creation of the special partner- 
ship, prior to the acceptance of the memorandum, if an effort has been 
made by the partners, in good faith, to form a special partnership i in the 
manner required by law. 

Cal. 2503. 


, ARTICLE IM.—LIABILITY OF PARTNERS. 


ARTICLE IV.-—-ALTERATION AND DISSOLUTION. 


§ 1471. Special becomes general. A special partnership be- 
comes general, if, within ten days after any partner withdraws from it, or 
any new partner i is received into it, or a change is made in the nature of 
its business, or in its name, a certificate of such fact, duly verified and 
signed by one or more of the partners, is not filed with the clerk of the 

~ v. 2—65 


1028 CIVIL CODE. 


district court and the register of deeds, with whom the original certifi- 
cate of the partnership was filed, and notice thereof published as is pro- 
vided in article one of this chapter for the publication of the certificate. 

Cal. 2507. 

§ 1472. New partners. New special partners may be admitted 
into a special partnership, upon a certificate, stating the names, resi- 
dences, and contributions to the common stock of each of such partners, 
signed by each of them and by the general partners, verified, acknowl- 
edged, or proved, and filed with the clerk, and recorded in the register’s 
office in which the original certificate was filed, according to the provis- 


-ions of article one of this chapter. 


Cal. 2508. 

§ 1478. Dissolution—notice. A special partnership is subject 
to dissolution in the same manner as a general partnership, except that 
no dissolution by the act of the partners is complete, until a notice 
thereof has been filed and recorded in the office of the register of deeds with 
whom the original certificate was recorded, and filed in the office of the 
clerk of the district court, and published once in each week for four suc- 
cessive weeks, in a newspaper printed in each county where the partner- 
ship has a place of business. 

Cal. 2509. 
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TITLE XI. 


INSURANCE. 


‘(CHAPTER I. Insurance in general. 
II. Marine insurance. 
ILI. Fire insurance. 
IV. Life and health insurance. 


CHAPTER I. 
INSURANCE IN GENERAL. 


-ARTICLE I. Definition of insurance. 
- II. What may be insured. 
IIL. Parties to the contract. 
IV. Insurable interest. 
V. Concealment and representation. 
VI. The policy. 
VII. Warranties. 
VIIL. Premium. 
IX. Loss. 
X. Notice of loss. 
XI. Double insurance. 
XII. Reinsurance. 


ARTICLE I.~—~DEFINITION OF INSURANCE. 


§ 1474. Contract to indemnify. Insurance’ is a contract 
whereby one undertakes to indemnify another against loss, damage, or 
liability arising from an unknown or contingent event. 

Cal. 2527. 5 

See secs. 498-510uu, pp. 841-858, of this Code. 

Longueville v. Western Assurance Co. 2 N. W. Rep. 894; Revere Fire Ins. 
‘Co. v. Chamberlin, 8 N. W. Rep. 338; Smith v. State Ins. Co. 12 N. W..Rep. 


542; Karow v. Continental Ins. Co..15 N. W. Rep. 27; Castner v. Farmers’ 
Mut. Fire Ins. Co. Id. 452. 


ARTICLE Tl.-—-WHAT MAY BE INSURED. 


§ 1475. Insurable interest. Any contingent or unknown event, 
whether past or future, which may damnify a person having an insur- 
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able interest or create a liability against him, may be insured against, 
subject to the provisions of this chapter, with the exception of an in- 
surance for or against the drawing of any lottery, or for or against any 
chance or ticket in a lottery drawing a prize. 


Cal. 2531. E 


§ 1476. Insurance classed. The most usual kinds of insurance 
are: 
Marine insurance; 
Fire insurance; 
Life insurance; 
Health insurance; and, 
Accident insurance, 


Cal. 2533. 


§ 1477. Law general. All kinds of insurance are subject to the 
provisions of this chapter. 
Cal. 2584. 
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ARTICLE IIt.-—-PARTIES TO THE CONTRACT. 


§ 1478. Insurer. The person who undertakes to indemnify an- 
other by a contract of insurance is called the insurer, and the person. 
indemnified is called the insured. 

Cal. 2538. 


§ 1479. Who may insure. Any one who is capable of making 
a contract may be an insurer, subject to the restrictions imposed by spe- 
cial statutes upon foreign corporations, non-residents, and others. 

Cal. 2539. 


§ 1480. Who may be insured. Any one except a public enemy 
may be insured. 
Cal, 2540. 


§ 1481. Of mortgaged property. Where a mortgagor of prop- 
erty effects insurance in his own name, providing that the loss shall be 
payable to the mortgagee, or assigns a policy of insurance to the mort- 
gagee, the insurance is deemed to be upon the interest of the mortgagor, 
who does not cease to be a party to the original contract, and any act of 
his which would otherwise avoid the insurance will have the same effect, 
although the property is in the hands of the mortgagee. 

Cal. 2541. 

Hammel v. Queen’s Ins. Co. 6 N. W. Rep. 805; Bailey v. American Cent. 
Ins. Co. 13 Fed. Rep. 250, and note, 257. 


§ 1482. Same. If an insurer assents to the transfer of an insurance 
from a mortgagor to a mortgagee, and, at the time of his assent, imposes 
further obligations on the assignee, making a new contract with him, 
the acts of the mortgagor cannot affect his rights. 


Cal. 2542. 


r 
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ARTICLE IV.——IŃSURABLE INTEREST. 


§ 1483. Definition. Every interest in property, or any relation 
‘thereto, or liability in respect thereof, of such a nature that a contem- 
plated peril might directly damnify the insured, is an insurable interest. 


Cal. 2546. 


§ 1484. Classified. An insurable interest in property may con- 
sist in: 

1. An existing interest; 

2. An inchoate interest founded on an existing interest; or, 

3. An expectancy coupled with an existing interest in that out of 
which the expectancy arises. : 


Cal. 2547. 


§ 1485. Carrier, etc., has. A carrier or depositary of any kind 
has an insurable interest in a thing held by him as such, to the extent 
of its value. ' 


Cal. 2548. 


§ 1486. Not insurable. A mere contingent or expectant interest 
in anything, not founded on an actual right to the thing, nor upon any 
valid contract for it, is not insurable. 


Cal. 2549. 
$ 1487. Measure of interest. The measure of an insurable in- 


terest in property is the extent to which the insured might be damni- ` 


fied by loss or injury thereof. 


Cal. 2550. 
Appleton Iron Co. v. British American Assurance Co. 1 N. W. Rep. 9. 


§ 1488. Without interest void. The sole object of insurance is 
the indemnity of the insured, and if he has no insurable interest the con- 
tract is void. 


Cal. 2550. 


$ 1489. Must exist, when. An interest insured must exist when 
the insurance takes effect, and when the loss occurs, but need not exist 
in the mean time. 


Cal 2552. 


§ 1490. Effect of transfer. Except in the cases specified in the 
next four sections, and in the cases of life, accident, and health insurance, a 
change of interest in any part of a thing insured, unaccompanied by a 
corresponding change of interest in the insurance, suspends the insur- 
ance to an equivalent extent, until the interest in the thing and the in- 
terest in the insurance are vested in the same person. . 

Cal. 2558. 

Sec sec. 1524. 

Bailey v. American Cent. Ins. Co. 13 Fed. Rep. 250, and note, 256. 
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$ 1491. Transfer after loss. A change of interest in athing in- 
sured, after the occurrence of an injury which results in a loss, does not. 
affect the right of the insured to indemnity for the loss. 


Cal. 2554. 
Roger Williams Ins. Co. v. Carrington, 5 N. W. Rep. 303. 


§ 1492. Exception. A change of interest in one or more of sev- 
eral distinct things, separately insured by one policy, does not avoid the 
insurance as to the others. 

Cal. 2555. 


$ 1493. Same by death. A change of interest, by will, or suc- 
cession, on the death of the insured, does not avoid an insurance; and 
his interest in the insurance passes to the person taking his interest in 
the thing insured. 


Cal. 2556. 


§ 1494. By joint owners—evidence. 1. A transfer of inter- 
est by one of several partners, joint owners, or owners in common, who 
are jointly insured to the others, does not avoid an insurance, even 
though it has been agreed that the insurance shall cease upon an alien- 
ation of the thing insured. 

Cal. 2557, 2558. 


2. Every stipulation in a policy of insurance for the payment of loss, 
whether the person insured has or has not any interest in the property 
insured, or that the policy shall be received as proof of such interest, 
and every policy executed by way of gaming or wagering, is void. 


ARTICLE V.—-CONCEALMENT AND REPRESENTATION. 


§ 1495. Definition. A neglect to communicate that which a party 
knows, and ought to communicate, is called a concealment. 

Cal. 2561. 

Ryan_v. Springfield F. & M. Ins. Co. 1 N. W. Rep. 426; Schumitsch v. 
American Ins. Co. 3 N. W. Rep. 595; Knox v. Lycoming Fire Ins. Co. 7 N. 
W. Rep. 776; Alkan v. New Hampshire Ins. Co. 10 N. W. Rep. 91. 


§ 1496. Effect of. A concealment, whether intentional or unin- 
tentional, entitles the injured party to rescind a contract of insurance. 

Cal. 2562. 

Schumitsch v. American Ins. Co. 3 N. W. Rep. 595; Glade v. Germania 
Fire Ins. Co. 9 N. W. Rep. 320; Alkan v. New Hampshire Ins. Co. 10 N. 
W. Rep. 91. 


$ 1497. Mutual disclosures. Each party to a contract of insur- 
ance must communicate to the other, in good faith, all facts within his 
knowledge which are, or which he believes to be, material to the con- 
tract, and which the other has not the means of ascertaining, and as to. 
which he makes no warranty. 


Cal. 2563. 
Schumitsch v. American Ins. Co. 3 N. W. Rep. 595. 
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§ 1498. Not bound to disclose. Neither party to a.contract of 
insurance is bound to communicate information of the matters follow- 
ing, except in answer to the inquiries of the other: 

_1. Those which the other knows; 

2. Those which, in the exercise of ordinary care, the other ought to 
know, and of which the former has no reason to suppose him ignorant; 

3. Those of which the other waives communication; 

4, Those which prove or tend to prove the existence of a risk ex- 
cluded by a warranty, and which are not otherwise material; and, 

5. Those which relate to a risk excepted from the policy, and ‘which 
are not otherwise material. 

Cal. 2564. 


§ 1499. Legal construction. Materiality is to be determined, 
not by the event, but solely by the probable and reasonable influence of 
the facts upon the party to whom the communication is due, in form- 
ing his estimate of the disadvantages of the proposed contract or in mak- 
ing his inquiries. 

Cal. 2565. 

Ryan v. Springfield F. & M. Ins. Co. 1 N. W. Rep. 426. 


§ 1500. Presumed knowledge. Each party to a contract of in- 
surance is bound to know all the general causes which are open to his 
inquiry, equally with that of the other, and which may affect either the 
political or material perils contemplated, and all general usages of trade. 

Cal. 2566. 


§ 1501. Right waived. The right to information of material facts 
may be waived, either by the terms of insurance, or by neglect to make 
inquiries as to such facts, where they are distinctly implied in other 
facts of which information is communicated. 

Cal. 2567. 


§ 1502. Only oninquiry. Information of the nature or amount 
of the interest of one insured need not be communicated unless in an- 
swer to inquiry, except as prescribed by section one thousand five hun- 
dred and eighteen. 

Cal. 2568. 


§ 1503. Fraud. An intentional and fraudulent omission on the 
part of one insured to communicate information of matters proving, or 
tending to prove, the falsity of a warranty, entitles the insurer to rescind. 


Cal. 2569. 


§ 1504. Matters of opinion. Neither party to a contract of in- 
surance is bound to communicate, even upon inquiry, information of his 
own judgment upon the matters in question. 

Cal. 2570, 


§ 1505. Form. A representation may be oral or written. 
Cal. 2571. . 
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§ 1506. When made. A representation may be made at the same 
time with issuing the policy, or before it. 

Cal. 2572. 

§ 1507. Interpretation. The language of a representation is to 
be interpreted by the same rules as the language of contracts in general. 

Cal. 2573. 

§ 1508. As to future. A representation as to the future is to be 
deemed a promise, unless it appears that it was merely a statement of 
belief or expectation. 

Cal. 2574. 

§ 1509. Qualify implied warranty. A representation cannot 
be allowed to qualify an express provision in a contract of insurance; 
but it may qualify an implied warranty. 

Cal. 2575. p 

$ 1510. When withdrawn. A representation may be altered or 
withdrawn before the insurance is effected, but not afterwards. 

Cal. 2576. 

$ 1511. Reference. The completion of the contract of insurance 
is the time to which a representation must be presumed to refer. 

Cal. 2577. 


§ 1512. Information and belief. Whena person insured has no 
personal knowledge of-a fact, he may nevertheless repeat information 
which he has upon the subject, and which he believes to be true, with 
the explanation that he does so on the information of others, or he may 
submit the information, in its whole extent, to the insurer; and in neither 
case is he responsible for its truth, unless it proceeds from an agent of the 
insured whose duty it is to give the intelligence. 

Cal. 2578. R 


§ 1513. Falsity. A representation is to be deemed false when the 
facts fail to correspond with its assertions or stipulations. 


Cal. 2579. 
Redmon v. Phenix Ins. Co. 8 N. W. ‘Rep. 226. 


§ 1514. Effect of falsity. Ifa representation is false in a mate- 
rial point, whether affirmative or promissory, the injured party is entitled 
to rescind the contract from the time when the representation becomes ' 
false. 


Cal. 2580. 
Redmon v. Pheenix Ins. Co. 8 N. W. Rep. 226; Baldwin v. State Ins. Co. 
15 N. W. Rep. 300. 


§ 1515. Rule. The materiality of a representation is determined 
by the same rule as the materiality of a concealment. 
Cal. 2581. 


$ 1516. Provisions apply—rescission. 1. The provisions of 
this article apply as well to a modification of a contract of insurance as 
to its original formation. 
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2. Whenever a right to rescind a contract of insurance is given to 
the insurer by any provision of this chapter, such right may be exer- 
cised at any time previous to the commencement of an action on the 
contract. 

Cal. 2582. t 

ARTICLE VI.—THE POLICY. 


§ 1517. Definition. The written instrument, in which a contract 
of insurance is set forth, is called a policy of insurance. 
Cal. 2586. 


$ 1518. Essential specifications. A policy of insurance must 
specify: 

1. The parties between whom the contract is made; 

2. The rate of premium; 

3. The property or life insured; 

4, The interest of the insured in property insured, if he is not the 
absolute owner thereof; 

5. The risks insured against; and, 

6. The period during which the insurance is to continue. 

Cal. 2587. 


§ 1519. Effect of name. When the name of a person intended 
to be insured is specified in a policy, it can be applied only to his own 
proper interest. 


Cal. 2588. ea 


§ 1520. By trustee or agent. When an insurance is made by 
an agent or trustee, the fact that his principal or beneficiary is the per- 
son really insured, may be indicated by describing him as an agent or 
trustee, or by other general words in the policy. 

Cal. 2589. 


§ 1521. Terms mustinclude. To render an insurance, effected 
by one partner or part owner, applicable to the interest of his copart- 
ners, or of other part owners, it is necessary that the terms of the policy 
should be such as are applicable to the joint or common interest. 


Cal. 2590. 


§ 1522. Specific person. When the description of the insured in 
a policy is so general that it may comprehend any person, or any class 
of persons, he only can claim the benefit of the policy who can show 
that it was intended to include me: 


Cal. 2591. 


§ 1523. May run to whomsoever. A policy may be so framed 
that it will inure to the benefit of whomsoever, during the continuance 
of the risk, may become the owner of the interest insured. 

Cal. 2592. f l : 
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$ 1524. Transfer. The mere transfer of a thing insured does not 
transfer the policy, but suspends it until the same person becomes owner 
of both policy and the thing insured. 


Cal. 2593. 

See secs. 1490, 1491. 

Appleton Iron Co. v. British-American Assurance Co. 1 N. W. Rep. 9; 
Bailey v. American Cent. Ins. Co. 13 Fed. Rep. 250, and note, 256. 


§ 1525. Classes. A policy is either open or valued. 
Cal. 2594. 


§ 1526. To be ascertained. An open policy is one in which the- 
value of the thing insured is not agreed upon, but is left to be ascertained 
in case of loss. 

Cal. 2595. 


§ 1527. Agreed value. ‘A valued policy is one which expresses 
on its face an agreement that the thing insured shall be valued at a speci- 
fied sum. 

Cal. 2596. 

§ 1528. Successive insurance. A running policy is one which 
conteniplates successive insurances, and which provides that the object 
of the policy may be from time to time defined, especially as to the sub- 
jects of insurance, by additional statements or indorsements. 

Cal. 2597. 


§ 1529. Effect of receipt. An acknowledgment in a policy of the 
receipt of premium is conclusive evidence of its payment, so far as to 
make the policy binding, notwithstanding any stipulation therein that. 
it shall not be binding until the premium is actually paid. 

Cal. 2598. 


§ 15380. Void agreement. An agreement made before a loss, not 
to transfer the claim of a person insured against the insurer, after the loss 
has happened, is void. 

Cal. 2599. 

i ARTICLE VII.—WARRANTIES. 


§ 1531. Classified. A warranty is either express or implied. 
Cal. 2603. 


§ 1532. No form. No particular form ‘of words is necessary to 
create a warranty. 
Cal. 2604. 


§ 1533. Express to be written. Every express warranty, made 
at or before the execution of a policy, must be contained in the policy 
itself, or in another instrument signed by tee insured and referred to in 
the policy as making a part of it. 

Cal. 2605. 


§ 1534. Time. A warranty may relate to the past, present, the 
future, or to any or all of these. 
Cal. 2606. 
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§ 1585. Construction. A statement in a policy of a matter relat- 
ing to the person or thing insured, or to the risk, as a fact, is an ex- 
press warranty thereof. 

Cal. 2607. 

Wilkins v. Germania Fire Ins. Co. 10 N. W. Rep. 916. 

$ 1586. Intention means act. A statement in a policy which 
imports that it is intended to do or not to do a thing which materially 
affects the risk, is a warranty that such act or omission shall take place. 

Cal. 2608. 


$ 15387. Omission does not void. When, before the time ar- 
rives for the performance of a warranty relating to the future, a loss 
insured against happens, or performance becomes unlawful at the place 
of the contract, or impossible, the omission to fulfill the warranty does. 
not avoid the policy. 

Cal. 2609. 


$ 1538. Way rescind. The violation of a material warranty, or 
other material provisions of a policy, onthe part of either party thereto, 
entitles the other to rescind. 


Cal. 2610. ; 
Wakefield v. Orient Ins. Co. 7 N. W. Rep. 647; Copp v. German-American 
Ins. Co. 8 N. W. Rep. 127. 


$ 1539. What avoids. A policy may declare that a violation of 
specified provisions thereof shall avoid it; otherwise the breach of an 
immaterial provision does not avoid the policy. 

Cal. 2611. 

Clevenger v. Mutual Life Ins. Co. 3 N. W. Rep. 318; Dennison v. Phe- 
nix Ins. Co. Id. 500; Schumitsch v. American Ins. Co. Id. 595; Harris v. 
Royal Canadian Ins. Co.5 N. W. Rep. 124; Fitchpatrick v. Hawkeye Ins. Co. 
Id. 151; Stupetzki v. Transatlantic Fire Ins. Co. Id. 401; Critchett v. Amer- 
ican Ins. Co. Id. 543; Wakefield v. Orient Ins. Co. 7 N. W. Rep. 647; Copp 
v. German-American Ins. Co. 8 N. W. Rep. 127; Alkan v. New Hampshire 
Ins. Co. 10 N. W. Rep. 91; Shafer v. Phoenix Ins. Co. Id. 381; Hammel v. 
Queen’s Ins. Co. 11 N. W. Rep. 349; Supple v. Iowa State Ins. Co. Id. 716; 
Aurora F. & M. Ins. Co. v. Hopkins Manuf’g Co. Id. 846; Becker v. Farm- 
ers’ Mut. Ins. Co. 12 N. W. Rep. 874; Funke v. M. F. Ins. Ass’n, 13 N. 
W. Rep. 164; Waldeck v. Springfield F. & M. Ins. Co. 14 N. W. Rep. 1; 
Zwick v. Phenix Ins. Co. Id. 792: Meadows v. Hawkeye Ins. Co. 17 N. W. 
Rep. 600. 

§ 1540. Breach without fraud. A breach of warranty, with- 
out fraud, merely exonerates an insurer from the time that it occurs; or, 
where it is broken in its inception, prevents the policy from attaching to 
the risk. 

Cal. 2612. 

Stupetzski v. Transatlantic Fire-Ins. Co. 5 N. W. Rep. 401; Alkan v. .- 


ew Hampshire Ins. Co. 10 N. W. Rep. 91; Shafer v. Phenix Ins. Co. Id. 
81. 
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ARTICLE VUI.—-PREMIUM. 


§ 1541. When payable. An insurer is entitled to payment of 
the premium as soon as the thing insured is exposed to the peril in- 
sured against. 

Cal. 2616. 

§ 1542. Return, when. A person insured is entitled to a return 
‘of premium as follows: 

1. To the whole premium, if no part of his interest in the thing in- 
sured be exposed to any of the perils insured against. 

2. Where the insurance is made for a definite period of time, and 
the insured surrenders his policy to such proportion of the premium as 
corresponds with the unexpired time, after deducting from the whole 
‘premium any claim for loss or damage under the policy which has pre- 
viously accrued. 

Cal. 2617: 


§ 1548. Same. A person insured is entitled to a return of the pre- 
mium when the contract is voidable on account of the fraud or misrep- 
resentation of the insurer; or on account of facts of the existence of 
which the insured was ignorant without his fault; or when, by any de- 
fault of the insured other than actual fraud, the insurer never incurred 
any liability under the policy. 

Cal. 2619. 

§ 1544. Not so far as risk. If a peril insured against has ex- 
isted, and the insurer has been liable for any period, however short, the 
insured is not entitled to return of prema) so far as that particular 
risk is concerned. 

Cal. 2618. 


§ 1545. Ratable return. In case of an overinsurance by several 
insurers, the insurer is entitled to a ratable return of the premium, pro- 
portioned to the amount by which the aggregate sum insured in all the 
policies exceeds the insurable value of the thing at risk. 

Cal. 2620. 


§ 1546. Contribution. When an overinsurance is affected by 
simultaneous policies, the insurers contribute to the premium to be re- 
turned, in proportion to the amount insured by their respective policies. 

Cal. 2621. 


§ 1547. Same. When an overinsurance is affected by successive 
policies, those only contribute to a return of the premium who are ex- 
onerated by prior insurances from the liability assumed by them, and 
in proportion as the sum for which the premium was paid exceeds the 
amount for which, on account of prior insurance, they could be made 
liable. 

Cal. 2622. 
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ARTICLE IX.—LOSS. 


§ 1548. When insurer liable. An insurer is liable for a loss of 
which a peril insured against was the proximate cause, although a peril 
not contemplated by the contract may’ have ‘been a remote cause of the 
loss; but he is not liable for a loss of which the peril insured against was 
only a remote cause. 

Cal. 2626. , 


§ 1549. In other cases. An insurer is liable where the thing in“ 
sured is rescued from a peril insured against, that would otherwise have 
caused a loss, if in the course of such rescue the thing is exposed to 
peril, not insured against, which permanently deprives the insured of its 
possession, in whole or in part; or where a loss is caused by efforts to 
rescue the thing insured from a peril insured against. 

Cal. 2627. 


$ 1550. Exception includes consequences. Where a peril is 
specially excepted in a contract of insurance, a loss which would not 
have occurred but for such peril is thereby excepted, although the im- 
mediate cause of the loss was a peril which was not se a 

Cal. 2628. 


§ 1551. Acts of insured—effect of. An insurer is not liable 
for a loss caused by the willful act of the insured; but he is not exoner- 
ated by the negligence of the insured, or of his agents or others. 

Cal. 2629. p 


ARTICLE X.—NOTICE OF LOSS. ' 


§ 1552. No unnecessary delay. In case of loss upon an in- 
surance against fire, an insurer is exonerated if notice thereof be not 
given to him by some person insured, or entitled; to the benefit of the 
insurance, without unnecessary delay. 

Cal. 2633. 

Harriman v. Queen Ins. Co. 5 N. W. Rep. 12; Wakefield v. Orient Ins. Co. 
1N. W. Rep. 647. 

§ 1553. Best in his power. Where preliminary proof of loss is 
required by a policy, the insured is not bound to give such proof as 
would be necessary in a court of justice; but it is sufficient for him to 
give the best evidence which he has in his power at the tinie. 

Cal. 2684. 

Hansen v. American Ins. Co. 11 N. W. Rep. 670. 


§ 1554. Waiver of defects. All defects in a notice of loss, or 
in preliminary proof thereof, which the insured might remedy, and which 
the insurer omits to specify to him without unnecessary delay, as grounds 
of objection are waived. 

Cal. 26385. 

Waldeck v. Springfield F. & M. Ins. Co. 10 N. W. Rep. 88. 


§ 1555. Waiver of delays. Delay in the presentation to an in- 
surer of notice or proof of loss is waived if caused by any act of his, or 


é 
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if he omits to make objection promptly and specifically upon that 
ground. 

Cal. 26386. 

§ 1556. Reasonable diligence. Ifa policy requires, by way of 
preliminary proof of loss, the certificate or testimony of another person 
than the insured, it is sufficient for the insured to use reasonable dili- 
gence to procure it, and in case of the refusal of such person to give it, 
then to furnish reasonable evidence to the insurer that such refusal was 
not induced by any just grounds of disbelief in the facts necessary to be 
certified. 

Cal. 2637. 

ARTICLE XI.—DOUBLE INSURANCE. 


$ 1557. Definition. A double insurance exists where the same 
person is insured by several insurers separately in respect to the same 
subject and interest. 

Cal. 2641. 

Ames v. W. Manuf’rs Mut. Ins. Co. 13 N. W. Rep.-137; Funke v. Minne- 
sota Farmers’ Mut. Fire Ins. Ass’n, Id. 164; Turner v. Meridian Fire Ins. 
Co. 16 Fed. Rep. 454, and note, 459. 

§ 1558. Order of liability. In case of double insurance, the 
several insurers are liable to pay losses thereon as follows: 

1. In fire insurance, each insurer must contribute ratably towards 
the loss, without regard to the dates of the several policies. 

2. In marine insurance, the liability of the several insurers for a total 
loss, whether actual or constructive, where the policies are not simul- 
taneous, is in the order of the dates of the several policies; no liability 
attaching to a second or other subsequent policy, except as to the excess 
of the loss over the amount of all previous policies on the same interest. 
If two or more policies bear date upon the same day, they are deemed 
to be simultaneous, and the liability of Insurers on simultaneous policies 
is to contribute ratably with each other. The insolvency of any of the 
insurers does not affect the proportionate liability of the other insurers. 
The liability of all insurers on the same marine interest, for a partial or 
average loss, is to contribute ratably. 


Cal. 2642. 
Ames v. W. Manuf’rs Mut. Ins. Co. 138 N. W. Rep. 137. 


ARTICLE XII.—-REINSURANCE. 


§ 1559. Definition. A contract of reinsurance is one by which 
an insurer procures a third person to insure him against loss or liability 
by reason of such original insurance. 

Cal. 2646. 


§ 1560. Disclosure required. Where an insurer obtains rein- 
surance, he must communicate all the representations of the original in- 
surer, and also all the knowledge and information he possesses, whether 
previously or subsequently acquired, which is material to the risk. 

Cal, 2647. : 
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$ 1561. Presumed nature of. A reinsurance is presumed to be 
a contract of indemnity against liability, and not merely against damage. 

Cal. 2648. 

§ 1562. Who included. The original insured has no interest in 
a contract of reinsurance. - 

Cal. 2649. 


CHAPTER II. 
MARINE INSURANCE. 


ArticLeE I. Definition of marine insurance. 

II. Insurance interest. 

IIT. Concealment. 

IV. Representations. 
V. Implied warranties, 

VI. The voyage and deviation. 

VII. Loss. 
VIII. Abandonment. 
IX. Measure of indemnity. 


ARTICLE I.——-DEFINITION OF MARINE INSURANCE. 


§ 1568. Definition. Marine insurance is an insurance against 
risks connected with navigation, to which a ship, cargo, freightage, prof- 
its, or other insurable interest in movable property may be exposed 
during a certain voyage or a fixed period of time. 

Cal. 2655. 

ARTICLE II.—INSURABLE INTEREST. 


§ 1564. Owner retains. The owner of a ship has in all cases an 
insurable interest in it, even when it has been chartered by one who 
covenants to pay him its value in case of loss. 

Cal. 2659. 


§ 1565. Hypothecation reduces. The insurable interest of the 
owner of a ship hypothecated by bottomry is only the excess of its value 
over the amount secured by bottomry. 

Cal. 2660. 


§ 1566. Definition.. Freightage, in the sense of a policy of marine 
insurance, signifies all the benefit derived by the owner, either from the 
chartering of the ship, or its employment for the carriage of his own 
goods, or those of others. 

Cal. 2661. 


§ 1567. Expected earnings. The owner of a ship has an insur- 
able interest in expected freightage which he would have certainly earned 
but for the intervention of a peril insured against. 

Cal. 2662. ns i 
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§ 1568. Same. The interest mentioned in the last section exists, 
in the case of a charter-party, when the ship has broken ground on the 
chartered voyage; and, if a price is to be paid for the carriage of goods, 
when they are actually on board, or there is some contract for putting 
them on board, and both ship and goods are ready for the specified 
voyage. 

Cal. 2668. 

§ 1569. In profits. One who has an interest in the thing from 
which profits are expected to proceed, has an insurable interest in the 
profits. 

Cal. 2664. 


§ 1570. Charterer. The charterer of a ship has an insurable in- 
terest in it, to the extent that he is liable to be damnitied by its loss. 
Cal. 2665. 
ARTICLE III.—CONCEALMENT. 


§ 1571. Disclosures. In marine insurance each party is bound 
to communicate, in addition to what is required by section one thousand 
four hundred and ninety-seven, all the information which he possesses, 
material to the risk, except such as is mentioned in section one thou- 
sand four hundred and ninety-eight, and to state the exact and whole 
truth in relation to all matters that he represents, or upon inquiry as- 
sumes to disclose. 

Cal. 2669. 


$ 1572. Belief material. In marine insurance, information of the 
belief or expectation of a third person, in reference to a material fact, is 
material. 

Cal. 2670. 


§ 1573. Presumed knowledge. A'person insured by a contract 
of marine insurance is presumed to have had knowledge, at the time of 
insuring, of a prior loss, if the information might possibly have ‘reached 
him in the usual mode of transmission, and at the usual rate of com- 
munication. ' .- 

Cal. 2671. 


$ 1574. Partial exoneration. A concealment in marine insur- 
ance, in respect to any of the following matters, does not vitiate the en- 
tire contract, but merely exonerates the insurer from a loss resulting 
from the risk concealed: 

1. The national character of the insured; 
2. The liability of the thing insured to capture and detention; ; 
3. The liability to seizure from breach of foreign laws of trade; 
4. The want of necessary documents; and, 
5. The use of false and simulated papers. 
Cal. 2672. 

ARTICLE IV.—REPRESENTATIONS. 


§ 1575. Falsity rescinds. If a representation, by a person in- 
sured by contract for marine insurance, is intentionally false in any re- 
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spect, whether material or immaterial, the insurer may rescind the en- 
tire contract. i 
Cal. 2676. 


§ 1576. Same. The eventual falsity of a representation as to ex- 
pectation does not, in the absence of fraud, avoid a contract of insurance. 
Cal. 2677. 


ARTICLE V.~—IMPLIED WARRANTIES. 


§ 1577. Seaworthiness. In every marine insurance upon a ship 
or freight or freightage, or upon anything which is the subject of marine 
insurance, a warranty is implied that the ship is seaworthy. 

Cal. 2681. 


§ 1578.° Definition of. A ship is seaworthy when reasonably fit 
to perform the services, and to encounter the ordinary perils of the voy- 
age, contemplated by the parties to the policy. 

Cal. 2682. 


§ 1579. When seaworthy—exceptions. An implied warranty 
of seaworthiness is complied with if the ship be seaworthy at the time 
of the commencement of the risk, except in the following cases: 

1. When the insurance is made for a specified length of time, the 
implied warranty is not complied with unless the ship be seaworthy at 
the commencement of every voyage she may undertake during that time; 
and, 

2. When the insurance is upon the cargo, which by the terms of the 
policy, or the description of the voyage, or the established custom of the 
trade, is to be transshipped at an intermediate port, the implied warranty 
is not complied with unless each vessel upon which the cargo is shipped, 
or transshipped, be seaworthy at the commencement of its particular 
voyage. ; 

Cal. 2683. 


§ 1580. What included in. A warranty of seaworthiness ex- 
tends not only to the condition of the structure of the ship itself, but 
requires that it be properly laden, and provided with a competent mas- 
ter, a sufficient number of competent officers and seamen, and the re- 
quisite appurtenances and equipments, such as cables and anchors, food, 
fuel, and lights, and other necessary or proper stores and implements for 
the voyage. 

Cal. 2684. 


§ 1581. Degrees of, in-parts. Where different portions of the 
voyage, contemplated by a policy, differ in respect to the things requi- 
site to make the ship seaworthy therefor, a warranty of seaworthiness is 
complied with, if, at the commencement of each portion, the ship is sea- 
worthy with reference to that portion. 

Cal. 2685. 


§ 1582. Delayed repairs. When a ship. bécomes unseaworthy - 


during the voyage to which an insurance relates, an unreasonable delay 
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in repairing the defect exonerates the insurer from liability for any loss 
arising therefrom. 


Cal. 2686. 


§ 1583. Seaworthiness for cargo. A ship which is seaworthy 
for the purpose of an insurance upon the ship, may, nevertheless, by rea- 
son of being unfitted to receive the cargo, be unseaworthy for the pur- 
pose of insurance upon the cargo. 

Cal. 2687. 


§ 1584. Neutral papers. Where the nationality or neutrality of 
a ship or cargo is expressly warranted, it is implied that the ship wil 
carry the requisite documents to show such nationality or neutrality, 
and that it will not carry any documents which cast reasonable suspi- 
cion thereon. 

Cal. 2688. 


ARTICLE VI.——THE VOYAGE AND DEVIATION. 


§ 1585. Mercantile usage. When the voyage contemplated by 
a policy is described by the places of beginning and ending, the voyage 
insured is one which conforms to the course from point to point fixed by 
mercantile usage between those places. 

Cal. 2692. 


§ 1586. Same—exception. If the course of sailing is not fixed 
by mercantile usage, the voyage insured by a policy is the way between 
the places specified, which, to a master of ordinary skill and discretion, 
would seem the most natural, direct, and advantageous. 

Cal. 2693. 


§ 1587, Deviation defined. Deviation is a departure from the 
course of the voyage insured, mentioned in the last two sections; or an 
unreasonable delay in pursuing the voyage; or the commencement of an 
entirely different voyage. 

Cal. 2694. 


§ 1588. Proper deviations. A deviation is proper: 

1. When caused by circumstances over which neither the master nor 
the owner of the ship has any control; 

2. When necessary to comply with a warranty or to avoid a peril, 
whether insured against or not; _ 

3. When made in good faith, and upon reasonable grounds of belief 
in its necessity to avoid a peril; or, 

4, When made in good faith, for the purpose of saving human life, 
or relieving another vessel in distress. 


Cal. 2695. 
$ 1589. Others improper. Every deviation not specified in the 


last section is improper. 
Cal. 2696. 
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§ 1590. Exonerates insurer. An insurer is not liable for any 
loss happening to a thing insured subsequently to an improper devia- 
tion. 

Cal. 2697. 

ARTICLE VII.—LOSS. 


§ 1591. Classified. A loss may be either total or partial. 
Cal. 2701. l ` 


§ 1592. Partial. Every loss which is not total is partial. 
Cal. 2702. 


-§ 1598. Total. A total loss may be either actual or constructive. 
‘Cal. 2703. 2 g ` 


§ 1594. Causes of same. An actual total loss is caused by: 

1. A total destruction of the thing insured; 

2. The loss of the thing by sinking, or by being broken up; 

3. Any damage to the thing which renders it valueless to the owner 
for the purposes for which he held it; or, 

4, Any other event which entirely deprives the owner of the pos- 
session at the port of destination of the thing insured. 

Cal. 2704. 


‘§ 1595. Constructive total loss. A constructive total loss is 
‘one which gives to a person insured a right to abandon, under section 
one thousand six hundred and three. 

Cal. 2705. 


§ 1596. Actual, presumed. An actual loss may be presumed 
from the continued absence of a ship without being heard of; and the 
length of time which is sufficient to raise this presumption depends on 
the circumstances of the case. 

Cal. 2706. 


§ 1597. Voyage broken up. When a ship is prevented, at an 
intermediate port, from completing the voyage, by the perils insured. 
against, the master must make every exertion to procure, in the same or 
contiguous port, another ship for the purpose of conveying the cargo to 
its destination; and the liability of a marine insurer thereon continues 
after they are thus reshipped. 

Cal. 2707. 


§ 1598. Cost of reshipment. In addition to the liability men- 
tioned in the last section, a marine insurer is bound for damages, ex- 
penses of discharging, storage, reshipment, extra freightage, and all other 
expenses incurred in saving cargoreshipped pursuant to the last section, 
up to the amount insured. 

Cal. 2708. 


§ 1599. Payment without notice. Upon an actual total loss 


-a person insured is.entitled to payment without notice of abandonment. | 
Cal. 2709. 
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$ 1600. General average loss. Where it has been agreed that 
an insurance upon a particular thing, or class of things, shall þe free 
from particular average, a marine insurer is not liable for any particular 
average loss not depriving the insured of the possession, at the port of 
destination, of the whole of such thing, or class of things, even though 
it become entirely worthless; but he is liable for his proportion of all 
general average loss assessed upon the thing insured. 

Cal. 2711. 


§ 1601. Insurance against total loss. An insurance confined 
in terms to an actual total loss does not cover a constructive total loss, 
but covers any loss which necessarily results in depriving the insured of. 
the possession, at the port of destination, of the entire thing insured. 


Cal. 2712. 
ARTICLE VII.—ABANDONMENT. 


§ 1602. Definition. Abandonment is the act by which, after a 
constructive total loss, a person insured by a contract of marine insur- 
ance declares to the insurer that he relinquishes to him his interest in 
the thing insured. 

Cal. 2716. 


§ 1603. When authorized. A person insured by a contract of 
marine insurance may abandon the thing insured, or any particular por- 
tion thereof, separately valued by the policy, or otherwise separately in- 
sured, and recover for a total loss thereof, when the cause of the loss is a 
peril insured against: 

1. If more than half thereof, in value, is actually lost, or would have 
to be expended to recover it from the peril; 

2. Ifit is injured to such an extent as to reduce its value more than. 
one-half; 7 

3. If a thing insured being a ship, the contemplated voyage cannot 
be lawfully performed without incurring an expense to the insured of 
more than half the value of the thing abandoned, or without incurring 
a risk which a prudent man would not take under the circumstances; or, 

4. Ifthe thing insured being cargo or freightage, the voyage cannot 
be performed, nor another ship procured by the master within a reason- 
able time, and with reasonable diligence, to forward the cargo, without 
incurring the like expenses or risk. But freightage cannot, in any case, 
be abandoned, unless the ship is also abandoned. 

Cal. 2717. 


§ 1604. Must be absolute. An abandonment must be neither 
partial nor conditional. 
Cal. 2718. 


§ 1605. When made. An abandonment must be made within a 
reasonable time after information of the loss, and after the commence- 
ment of the voyage, and before the party abandoning has information of 
its completion. 

Cal. 2719. 


| ; g iS 
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‘$1606. When ineffectual. Where the information upon which 
-an abandonment has been made proves incorrect, or the thing insured 
was so far restored when the abandonment was made that there was 
then in fact no total loss, the abandonment becomes ineffectual. 

Cal. 2720. * 


§ 1607. Form of notice. Abandonment is made by giving no- 
tice thereof to the insurer, which may be done orally or in writing. 
Cal. 2721. 


§ 1608. Requisites of. A notice of abandonment must be ex- 
plicit, and must specify the particular cause of the abandonment; but 
need state only enough to show that there is probable cause therefor, 
and need not be accompanied with proof of interest or of loss. 

Cal. 2722. 


§ 1609. Notice’ governs. An abandonment can be sustained 
only upon the cause specified in the notice thereof. 
Cal. 2723. 


§ 1610. Isa transfer. An abandonmeft is equivalent to a trans- 
fer by the insured, of his interest, to the inser, with all the chances 
of recovery and. indemnity. 

Cal. 2724. 


§ 1611. Payment entitles to salvage. If a marine insurer 
pays for a loss as if it were an actual total loss, he is entitled to whatever 
may remain of the thing insured, or its proceeds or salvage, as if- there 
had been a formal abandonment. 

Cal. 2725. 


§ 1612. Agents of insurer. Upon an abandonment, acts done 
in good faith by those who were agents of the insured, in respect to the 
thing insured, subsequent to the loss, are at the risk of the insurer, and 
for his benefit. 

Cal. 2726. 


§ 1613. Acceptance unnecessary. An acceptance of an aban- 
donment is not necessary to the rights of the insured, and is not to be 
presumed from the mere silence of the insurer, upon his receiving notice 
of abandonment. 

Cal. 2727. 


§ 1614. Conclusive. The acceptance of an abandonment, whether 
express or implied, is.conclusive upon the parties, and admits the loss 
and sufficiency of the abandonment. 

Cal. 2728. : 

§ 1615. Irrevocable. An abandonment once made and accepted 
is irrevocable, unless the ground upon which it was made proves to be 

“unfounded. 

Cal. 2729. 


$ 1616. Effect of freightage. On an accepted abandonment of 
a ship, freightage earned previous to the loss belongs to the insurer 
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thereof; but freightage subsequently earned belongs to the insurer of the- 
ship. 

Cal. 2730. 

§ 1617. Refusal to accept. If an insurer refuses to accept a 
valid abandonment, he is liable as upon an actual total loss, deducting 
from the amount any proceeds of the thing insured which may have 
come to the hands of the insured. 

Cal. 2731. 


§ 1618. Omission. If a person insured omits to abandon, he may, 
nevertheless, recover his actual loss. 
Cal. 2732. 


b 


ARTICLE IX.——-MEASURE OF INDEMNITY. 


§ 1619. Valuation conclusive. A valuation in a policy of ma- 
rine insurance is conclusive between the parties thereto, in the adjust- 
ment of either a partial or total loss, if the Insured has some interest at 
risk, and there is no fraud on his part, except that when a thing has 
been hypothecated by bottomry or respondentia, before its insurance, and 
without the knowledge of the person actually procuring the insurance, 
he may show the real value. But a valuation fraudulent in fact entitles 
the insurer to rescind the contract. 

Cal. 2786. 

§ 1620. Partial loss. A marine insurer is liable, upon a partial 
loss, only for such proportion of the amount insured by him as the loss 
bears to the value of the whole interest of the insured in the property in- 
sured. 

Cal. 2737. 


§ 1621. Profits. Where profits are separately insured in a con- 
tract of marine insurance, the insured is entitled to recover, in case of 
loss, a proportion of such profits equivalent to the proportion which the 
value of the property lost bears to the value of the whole. 

Cal. 2788. 


§ 1622. Valuation proportioned. In case of a valued policy 
of marine insurance on freightage or cargo, if a part only of the subject. 
is exposed to risk, the valuation applies only in proportion to such part. 

Cal. 2739. e: 


§ 1623. Presumption. When profits are valued and insured by 
a contract of marine insurance, a loss of them is conclusively presumed 
from a loss of the property out of which they were expected to arise, and 
the valuation fixes their amount. ‘ 

Cal. 2740. 


§ 1624. Rules for estimate. In estimating a loss under an open 
policy of marine insurance, the following rules are to be observed: 

1. The value of a ship is its value at the beginning of the risk, includ-- 
ing all articles or charges which add to its permanent value, or which are: 
necessary to prepare it for the voyage insured; 
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2. The value of cargo is its actual cost to the insured when laden 
on board, or, where the cost cannot be ascertained, its market value at 
the time and place of lading, adding the charges incurred in purchasing 
and placing it on board, but without reference to any losses incurred in 
raising money for its purchase, or to any drawback on its exportation, or 
to the fluctuations of the market at the port of destination, or to ex- 
penses incurred on the way, or on arrival; 

3. The value of freightage is the gross freightage, exclusive of prim- 
age, without reference to the cost of earning it; and, 


4. The cost of insurance isin each case to be added to the value thus . 


estimated. 
Cal. 2741. 


$ 1625. Arrival damaged. If cargo insured against partial loss 
arrives at the port of destination in a damaged condition, the loss of the 
insured is deemed to be the same proportion of the value which the mar- 
ket price at that port of the thing so damaged bears to the market price it 
would have broughtif sound. 

Cal. 2742. 


$ 1626. Expenses. A marine insurer is liable forall the expenses 
attendant upon a loss which forces the ship into port to be repaired; and 
where it is agreed that the insured may labor for the recovery of the 
property, the insurer is liable for the expense incurred thereby; such ex- 
pense, in either case, being in addition to the total loss, if that afterwards 
occurs. 

Cal. 2743. 


§ 1627. General average. A marine insurer is liable for a loss 
falling upon the insured through a contribution in respect to the thing 
insured, required to be made by him towards a general average loss called 
for by a peril insured against. 

Cal. 2744. 


§ 1628. Contribution. Where a person insured by a contract of 
marine insurance has a demand against others for contribution, he may 
claim the whole loss from the insurer, subrogating him to his own right 
to contribution. But no such claim can be made upon the insurer after 
the separation of the interests liable to contribution, nor when the in- 
sured, having the right and opportunity to enforce contribution from 
others, has neglected or waived the exercise of that right. 

Cal. 2745. 


§ 1629. New for old. In the case of a partial loss of a ship, or 
its equipments, the old materials are to be applied towards payment for 
the new; and, whether the ship is new or old, a marine insurer is liable 
for only two-thirds of the remaining cost of the repairs, except that he 
must pay for anchors and cannon in full, and for sheathing metal at a 
depreciation of only two and one-half per cent. for each month that it 
has been fastened to the ship. 

Cal. 2746. Í i 
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CHAPTER ITI. 
FIRE INSURANCE. 


§ 1630. Increasing risk. An alteration in the use or condition 
of a thing insured from that to which it is limited by the policy, made 
without the consent of the insurer, by means within the control of the 
insured, and increasing the risk, entitles an insurer to rescind a contract 
of fire insurance. 

Cal. 2753. 


§ 1631. Same in use. An alteration in the use or condition of a 
thing insured from that to which it is limited by the policy, which does 
not increase the risk, does not affect a contract of fire insurance. 

Cal. 2754. 

Becker v. Farmers’ Mut. Ins. Co. 12 N. W. Rep. 874. 

$ 1682. Act of insured. A contract of fire insurance is not af- 
fected by any act of the insured, subsequent to the execution of the policy, 
which does not violate its provisions, even though it increases the risk, 
and is the cause of a loss. 

Cal. 2755. 

§ 1633. Measure of indemnity. If there is no valuation in the 
policy, the measure of indemnity in an insurance against fire is the full 
amount stated in the policy; but the effect of a valuation in a policy of 
fire insurance is the same as in a policy of marine insurance. 

Cal. 2756. 


~ 


CHAPTER IV. 
LIFE AND HEALTH INSURANCE. 


§ 1634. When payable. An insurance upon life may be made 
payable on the death of the person, or on his surviving a specified period, 
or periodically so long as he shall live, or otherwise contingently on the 
continuance or determination of life. 

Cal. 2762. 


§ 1635. Insurable interest. Every person has an insurable in- 
terest in the life and health: - 

1. Of himself; 

2. Of any person on whom he depends wholly or in part for educa- 
tion or support; 

38. Ofany person under a legal obligation to him for the payment of 
money, or respecting property or services, of which death or illness might 
delay or prevent the performance; and, 


Cal. 2763. 
Connecticut Mut. Life Ins. Co. v. Luchs, 2 Sup. Ct. Rep. 949. 
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4, Of any person upon whose life any estate or interest, vested in 
him, depends. - 


$ 1686. Assignee. A policy of insurance upon life or health may 
pass by transfer, will, or succession to any person, whether he has an 
insurable interest or not, and such person may recover upon it whatever 
the insured might have recovered. 


Cal. 2764. 
Mulls v. Bobstock, 13 N. W. Rep. 162. 


§ 1637. Notice of transfer. Notice to an insurer of a transfer 
or bequest thereof is not necessary to preserve the validity of a policy of 
insurance upon life or health, unless thereby expressly required. 

Cal. 2765. 


§ 1638. Measure of indemnity. Unless the interest of a per- 
son insured is susceptible of exact pecuniary measurement, the measure 
of indemnity under a policy of insurance upon life or health is the sum 
fixed in the policy. 

Cal. 2766. 


§ 1639. Indemnity defined. Indemnity is a contract by which 
one engages to save another from a legal consequence of the conduct of 
one of the parties, or of some other person. 

Cal. 2772. ‘ 


$ 1640. Unlawful. An agreement to indemnify a person against 
an act thereafter to be done is void if the act be known by such person 
at the time of doing it to be unlawful. 

Cal. 2773. 


§ 1641. Valid.’ An agreement to indemnify a person against an 
act already done is valid, even though the act was known to be wrong- 
ful, unless it was a felony. 

Cal. 2774. 


§ 1642. Includes agents. An agreement to indemnify against 
the acts of a certain person applies not only to his acts, and their con- 
sequences, but also to those of his agents. 

Cal. 2775. 


§ 1648. Several means each. An agreement to indemnify sev- 
eral persons applies to each, unless a contrary intention appears. 
Cal. 2776. 


§ 1644. Joint and separate. One who indemnifies another 
against an act to be done by the latter, is liable jointly with the person 
indemnified, and separately to every person injured by such act. 

Cal. 2777. 


§ 1645. Rules of interpretation. In the interpretation of a 
contract of indemnity, the following rules are to be applied, unless a 
contrary intention appears: 
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1. Upon an indemnity against liability, expressly or in other equiv- 
alent terms, the person indemnified is entitled to recover upon becoming 
liable. 

2. Upon an indemnity against claims or demands, or damages, or 
costs, expressly, or in other equivalent terms, the person indemnified is 
not entitled to recover without payment thereof. 

3. An indemnity against claims or demands, or liability, expressly, 
or in other equivalent terms, embraces the cost of defense against such 
claims, demands, or liability incurred in good faith, and in the exercise 
of reasonable discretion. 

4. The person indemnifying is bound, on request of the person in- 
demnified, to defend actions or proceedings brought against the latter in 
respect to the matters embraced by the indemnity, but the person indem- 
nified has the right to conduct such defenses if he chooses to do so. 

5. If, after request, the person indemnifying neglects to defend the 
person indemnified, a recovery against the latter, suffered by him in good 
faith, is conclusive in his favor against the former. 

6. Ifthe person indemnifying, whether he is a principal or a surety 
in the agreement, has not reasonable notice of the action or proceedings 
against the person indemnified, or is not allowed to control its defense, 
judgment against the latter is only presumptive evidence against the 
former. 

7. A stipulation that a judgment against the person indemnified shall 
be conclusive upon the person indemnifying is inapplicable if he had a 
good defense upon the merits, which, by want of ordinary care, he failed 
to establish in the action. 

Cal. 2778. | 

§ 1646. When a surety. When one, at the request of another, 
engages to answer in damages, whether liquidated or unliquidated, for 
any Violation of duty on the part of the latter, he is entitletl to be reim- 
bursed in the same manner as a surety for whatever he may pay. 

Cal. 2779. 

$ 1647. Bail. Upon those contracts of indemnity which are taken 
in legal proceedings, as security for the performance of an obligation im- 
posed or declared by the tribunals, and known as undertakings or recog- 
nizances, the sureties are called bail. 

Cal. 2780. 


§ 1648. How regulated. The obligations of bail are governed by 
the statutes specially applicable thereto. 
Cal. 2781. 
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TITLE XIII. 


GUARANTY. 


CHAPTER I. Guaranty in general. 
IL. Suretyship. 


CHAPTER I. 
GUARANTY IN GENERAL. 


ARTICLE I. Definition of guaranty. 
IT. Creation of guaranty. 
III. Interpretation of guaranty. 
IV. Liability of guarantors. 
V. Continuing guaranty. 
VI. Exoneration of guarantors. 


ARTICLE I.—~DEFINITION OF GUARANTY. 


§ 1649. Definition. A guaranty is a promise to answer for the 
debt, default, or miscarriage of another person. 

Cal. 2787. ; 

Fond du Lac Harrow Co. v. Bowles, 11 N. W. Rep. 795; Wetherbee v. 
Kusterer, 2 N. W. Rep. 45; Star Wagon Co. v. Swezey, 3 N. W. Rep. 421; 
Green v. Burrows, 10 N. W. Rep. 111; Young v. Brown, Id. 394; Eagle M. 
& R. Machine Co. v. Shattuck, Id. 690; Adams & French Harvester Co. v. 
Tomlinson, 12 N. W. Rep, 189; Wilson v. Hentges, Id. 151; First Nat. Bank 


S pfonroe v. Edgerton, 13 N. W. Rep. 248; Bloom v. Warder, 14 N. W. Rep. 


§ 1650. Without consent. A person may become guarantor even 
without the knowledge or consent of the principal. l 
Cal. 2788. 


ARTICLE I.— CREATION OF GUARANTY. 


§ 1651. Consideration. Where à guaranty is entered into at the 
same time with the original obligation, or with the acceptance of the 
latter by the guarantee, and forms with that obligation a part of the 
consideration to him, no other consideration need exist. In all other 
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cases there must be a consideration distinct from that of the original 


obligation. 

Cal. 2792. 

State of Minnesota v. Galusha, 2 N. W. Rep. 989; Newton Wagon Co. v. 
Dier, 4 N. W. Rep. 995; Parry v. Spikes, 5 N. W. Rep. 794; Young v. Brown, 
10 N. W. Rep. 394. 

§ 1652. In writing. Except as prescribed by the next section, a 
guaranty must be in writing, and signed by the guarantor; but the writ- 
ing need not express a consideration. 

Cal. 2793. 

See sec. 920. 

Parry v. Spikes, 5 N. W. Rep. 794; Tookey v. Comstock, 8 N. W. Rep. 564; 
Vaughn v. Smith, 12 N. W. Rep. 604. 

$ 16538. Exception. A promise to answer for the obligation of 
another, in any of the following cases, is deemed an original obneanou 
of the promisor, and need not be i in writing: ; 

1. Where the promise is made by one who has received property of 
another upon an undertaking to apply it pursuant to such promise; or 
by one who has received a discharge from an obligation in whole or in 
part, in consideration of such promise. 

2. Where the creditor parts with value, or enters into an obligation, 
in consideration of the obligation in respect to whieh the promise is 
made, in terms or under circumstances such as to render the party mak- 
ing the promise the principal debtor, and the person in whose behalf it 
is made his surety. 

3. Where the promise, being for an antecedent obligation of another, 
is made upon the consideration that the party receiving it cancels the 
antecedent obligation, accepting the new promise as a substitute there- 
for, or upon the consideration that the party receiving it releases the 
property of another from a levy, or his person from imprisonment under 
an execution on a judgment obtained upon the antecedent obligation, or 
upon a consideration beneficial to the promisor, whether moving from 
either party to the antecedent obligation, or from another person. 

4. „Where a factor undertakes, for a commission, to sell merchandise 
and guaranty the sale. 

5. Where the holder of an instrument for the payment of money, 
upon which a third person is or may become liable to him, transfers it 
in payment of a precedent debt of his own, or for a new consideration, 
and in connection with such transfer enters into a promise respecting 
such instrument. 

Cal. 2794. 

Rose v. O’Linn, 6 N. W. Rep. 480; Clopper v. Poland, 10 N. W. Rep. 588. 

§ 1654. Acceptance necessary. A mere offer to guaranty is 
not binding until notice of its acceptance is communicated by the 
guarantee to the guarantor; but an absolute guaranty is binding upon 
the guarantor without notice of acceptance. 

Cal. 2795. 

Wilcox v. Draper, 10 N. W. Rep. 579. 
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ARTICLE Ili.—-INTERPRETATION OF GUARANTY. 


§ 1655. Implied guaranty. In a guaranty of a contract, the 
terms of which are not then settled, it is implied that its terms shall be 
such as will not expose the guarantor to greater risks than he would in- 
cur under those terms which are most common, in similar contracts, at 
the place where the principal contract is to be performed. 

Cal. 2799. 


§ 1656. Ofsolvency. A guaranty to the effect that an obligation 
is good, or is collectible, imports that the debtor is solvent, and thai the 
demand is collectible by the usual legal proceedings, if taken with rea- 
sonable diligence. 

Cal. 2800. 


§ 1657. Recovery. A guaranty, such as is mentioned in the iast 
section, is not discharged by an omission to take proceedings upon the 
principal debt, or upon any collateral security for its payment, if no part 
of the debt could have been collected thereby. 

Cal. 2801. 


§ 1658. Insolvency presumed. In the cases mentioned ‘in sec- 
tion one thousand six hundred and fifty-six, the removal of the prin- 
cipal from the territory, leaving no property therein from which the 
obligation might be satisfied, is equivalent to the insolvency of the prin- 
cipal, in its effect upon the rights and obligations of the guarantor. 

Cal. 2802. l 


ARTICLE IV.——LIABILITY OF GUARANTORS. -- 


$ 1659. Guaranty construed. A guaranty is to be deemed un- 
conditional, unless its terms import some condition precedent to the lia- 
bility of the guarantor.. 

Cal. 2806. 


§ 1660. Liability—when and how. A guarantor of payment 
or performance is liable to the guarantée immediately upon the default 
of the principal, and without demand or notice. 

Cal. 2807. 


§ 1661. Of conditional obligation. Where one guaranties a 
conditional obligation, his liability is commensurate with that of the 
principal, and he is not entitled to notice of the default of the principal, 
unless he is unable, by the exercise of reasonable diligence, to acquire 
information of such default, and the creditor has actual notice thereof. 

Cal. 2808. 


§ 1662. Limitation of obligation. The obligation of a guar- 
antor must be neither larger in amount nor in other respects more bur- 
densome than that of the principal; and if, in its terms, it exceeds it, it 
is reducible in proportion to the principal obligation. 

Cal. 2809. 

Lewis y. Garrettson, 9 N. W. Rep. 214. 


1054 CIVIL CODE, 


§ 1668. Illegal contract void. A guarantor is not liable if the 
contract of the principal is unlawful; but he is liable notwithstanding 
any mere personal disability of the principal, though the disability be 
such as to make the contract void against the principal. 


Cal. 2810. 
ARTICLE V.——-CONTINUING GUARANTY. 


§ 1664. Definition. A guaranty relating to a future liability of 
the principal, under successive transactions, which either continue his 
liability or from time to time renew it after it has been satisfied, is called 
a continuing guaranty. 

Cal. 2814. i 

Clark v. Hyman, 7 N. W. Rep. 386; Davis Sewing-machine-Co. v. Mills, 
8 N. W. Rep. 356; Crittenden v. Fiske, Id. 714; Young v. Brown, 10 N. W. 
Rep. 394; Tootle v. Elgutter, 15 N. W. Rep. 228. 


§ 1665. Revocation. A continuing guaranty may be revoked at 
any time by the guarantor, in respect to future transactions, unless there . 
is a continuing consideration as to such transactions which he does not 
renounce. 


Cal. 2815. 


ARTICLE VI.——-EXONERATION OF GUARANTORS. 


§ 1666. Exoneration. A guarantor is exonerated, except so far 
as he may be indemnified by the principal, if by any act of the cred- 
itor, without the consent of the guarantor, the original obligation of the 
principal is altered in any respect, or the remedies or rights of the cred- 
itor against the principal, in respect thereto, In any way impaired or 
suspended. 


Cal. 2819. 
See secs. 1657, 1679. 


$ 1667. Void promise. A promise’ by a creditor, which for any 
cause is void, or voidable by him at his option, does not alter the oblis 
gation, or suspend or impair the remedy, within the meaning of the last 
section. 


Cal. 2820. 


§ 1668. Alteration rescinded. The rescission of an agreement 
altering the original obligation of a debtor, or impairing the remedy of 
a creditor, does not restore the liability of a guarantor who has been ex- 
onerated by such agreement. 


Cal. 2821. 


§ 1669. Part performance. The acceptance, by a creditor, of 
anything in partial satisfaction of an obligation, reduces the obligation 
of a guarantor thereof in the same measure as that of the principal, but 
does not otherwise affect it. 


Cal. 2822. 
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§ 1670. Delay no discharge. Mere delay on the part of a cred- 
itor to proceed against the principal, or to enforce any other remedy, 
does not exonerate a guarantor. 

Cal. 2823. 


§ 1671. Indemnity. A guarantor, who has been indemnified by 
the principal, is liable to the creditor to the extent of the indemnity, 
notwithstanding that the creditor, without the assent of the guarantor, 
may have modified the contract or released the principal. 

Cal. 2824. 


§ 1672. Act of law. A guarantor is not exonerated by the dis- 
charge of his principal by operation of law, without the intervention or 
omission of the creditor. 

Cal. 2825. 


CHAPTER II. 


SURETYSHIP. 


Articte I. Who are sureties. 
IL. Liability of sureties. 
III. Rights of sureties. 
IV. Rights of creditors. 
V. Letter of credit. 


ARTICLE I.—-WHO ARE SURETIES. 


§ 1673. Definition. A surety is one who, at the request of another, 
-and for the purpose of securing to him a benefit, becomes responsible 
for the performance by the latter of some act in favor of a third person, 
or hypothecates property as security therefor. 

Cal. 2831. 

Mitchell v. Chambers, 5 N. W. Rep. 57; Canadian Bank of Commerce v. 
‘Coumbe, 11 N. W. Rep. 196; Ward v. Hackett, 14 N. W. Rep. 578. 

§ 1674. Surety who appears principal. One who appears to 
be a principal, whether by the terms of a written instrument or other- 
wise, may show that he is in fact a surety, except as against persons 
who have acted on the faith of his apparent character of principal. 

Cal. 2832. 7 

ARTICLE Il.—LIABILITY OF SURETIES. 


§ 1675. Obligation. A surety cannot be held beyond the express 
terms of his contract, and if such contract prescribes a penalty for its 
breach, he cannot in any case be liable for more than the penalty. 

Cal, 2836. 

White Sewing-machine Co. v. Mullins, 2 N. W. Rep. 196; Ottenstein v. 
Alpaugh, Id. 219; Marquette Co. v. Ward, 15 N. W. Rep. 70; City of Fond 
‘du Lac v. Moore, Id. 782. : ` 
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§ 1676. Like other contracts. In interpreting the terms of a 
contract of suretyship, the same rules are to be observed in the case of 
other contracts. 

Cal. 2837. 

§ 1677. Continues as surety. Notwithstanding the recovery of 
judgment by a creditor against a surety, the latter still occupies the re- 
lation of surety. 

Cal. 2838. 

§ 1678. Exoneration. Performance of the principal obligation, 
or an offer of such performance, duly made as provided in this Code, 
exonerates a surety. 

Cal. 2839. 

Greening v. Patten, 8 N. W. Rep. 107. 

§ 1679. Same. A surety is exonerated: 

1. In like manner with a guarantor; 

2. To the extent to which he is prejudiced by any act of the creditor 
which would naturally prove injurious to the remedies of the surety or 
inconsistent with his rights, or which lessens his security; or, 

3. To the extent to which he is prejudiced by an omission of the 
creditor to do anything, when required by the surety, which it is his 
duty to do. 


Cal. 2840. 

Exoneration of guarantors. See sec. 1666. _ 

Nichols v. Palmer, 4 N. W. Rep. 187; Hamilton v. Prouty, 7 N. W. Rep. 
659; Wheaton v. Wheeler, 8 N. W. Rep. 599; Moulton v. Posten, Id. 621; 
Kimball v. Bryan, 10 N. W. Rep. 218; Wendling v. Taylor, Id. 675; Brill v. 
Hoile, 11 N. W. Rep. 42; Fond du Lac Harrow Co. v. Bowles, Id. 795; Morgan 
v. Thompson, 14 N. W. Rep. 306; Campion v. Whitney, Id. 806; Durfee v. 
Abbott, 15 N. W. Rep. 559. 


ARTICLE III.—-RIGHTS OF SURETIES. 


§ 1680. Rights of a guarantor. A surety has all the rights of 
a guarantor, whether he becomes personally responsible or not. 

Cal. 2844. 

§ 1681. Proceedings against principal. A surety may require 
his creditor to proceed against the principal, or to pursue any other rem- 
edy in his power which the surety cannot himself pursue, and which 
would lighten his burden; and if, in such case, the creditor neglects to 
do so, the surety is exonerated to the extent to which heis thereby prej- 
udiced. 

Cal. 2845. 

§ 1682. May compel principal. A surety may compel his 
principal to perform the obligation when due. j 

Cal. 2846. 

§ 1683. Reimbursement. If a surety satisfies the principal ob- 
ligation, or any part thereof, whether with or without legal proceedings, 
the principal is bound to reimburse what he has disbursed, including 
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necessary costs and expenses; but the surety has no claim for reimburse- 
ment against other persons, though they may have been benefited by his 
act, except as prescribed by the next section. 

Cal. 2847. 

Kimmel v. Lowe, 9 N. W. Rep. 764. o 

§ 1684. Same. A surety, upon satisfying the obligations of the 
principal, is entitled to enforce every remedy which the creditor then has 
against the principal, to the extent of reimbursing what he has expended; 
and also to require all his co-sureties to contribute thereto, without re- 
gard to the order of time in which they became such. 

Cal. 2848. 

Reiner v. Schlitz, 5 N. W. Rep. 498; Perry v. Miller, Id. 727; McDonald 
Manuf’ g Co. v. Moran, 8 N. W. Rep. 864; Barhydt v. Perry, 10 N. W. Rep. 
820; Searing v. Berry, 11 N. W. Rep. 708; Hampton v. Phipps, 2 Sup. Ct. 
Rep. 622. 

§ 1685. Entitled to all securities. A surety is entitled to the 
benefit of every security for the performance of the principal obligation 
held by the creditor, or by a co-surety, at the time of entering into the 
contract of suretyship, or acquired by him afterwards, whether the 
surety was aware of the security or not. 

Cal. 2849, 

Richards v. Yoder, 6 N. W. Rep. 629. 

§ 1686. Principal’s property first. Whenever p qperty of a 
surety is hypothecated with the property of the principal, the surety is 
entitled to have the property of the principal first applied to the dis- 
charge of the obligation. 

Cal. 2850, 


ARTICLE IV.-—RIGHTS OF CRE 


§ 1687. Right to every security. A creditor is entitled to 
the benefit of everything which a surety has received from the debtor by 
way of security for the performance of the obligation, and may, upon 
the maturity of the obligation, compel the application of such security 
to its satisfaction. 

Cal. 2854. 


ARTICLE V.—— LETTER OF CREDIT. 


§ 1688. Definition. A letter of credit is a written instrument, 
addressed by one person to another, requesting the latter to give credit 
to the person in whose favor it is drawn. 


Cal. 2858. 


§ 1689. Toseveral. A letter of credit may be addressed to several 
persons in succession. 
Cal. 2859. 


§ 1690. When writer liable.. The writer of a letter of credit is, 
upon the default of the debtor, liable to those who gave credit in com- 
pliance with its terms. 

Cal. 2860. 
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$ 1691. Classes defined. A letter of credit is either general or 
special. When the request for credit, in a letter, is addressed to specified 
persons by name or description, the letter is special. All other letters 
of credit are general. 

Cal. 2861. 7 

§ 1692. General. A general letter of-credit gives any person to 
whom it may be shown authority to comply with its request, and by his 
so doing it becomes, as to him, of the same effect as if addressed to him 
by name. 

Cal. 2862. 

§ 1693. Successive credits on. Several persons may successively 
give credit upon a general letter. 

Cal. 2863. 

§ 1694. Continuing guaranty. Ifthe parties toa letter of credit 
appear by its terms to contemplate a course of future dealing between 
the parties, it is not exhausted by giving a credit, even to the amount 
limited by the letter, which is subsequently reduced or satisfied by pay- 
ments made by the debtor, but is to be deemed a continuing guaranty. 

Cal. 2864. 

$ 1695. Notice to writer. The writer of a letter of credit is lia- 
ble for credit given upon it without notice to him, unless its terms ex- 
press or imply the necessity of giving notice. 

Cal. 2865. ; 

$ 1696. Credit must agree with letter. If a letter of credit 
prescribes the persons by whom or the mode in which the credit is to 
þe given, or the term of credit, or limits the amount thereof, the writer 
is not bound, except for transactions which, in these respects, conform 
strictly to the terms of the letter. 

Cal. 2866. 
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TITLE XIV. 
LIEN. 
(CHAPTER I. Liens in general. ae 


II. Mortgage. 
ITI. Pledge. l : 
IV. Bottomry. 
: V. Respondentia. 
VI. Other liens. 
VII. Stoppage in transit. 


‘CHAPTER I. 
LIENS IN GENERAL. 


ArticLE I. Definition of liens. 
II. Creation of liens. _ 
ILI. Effect of liens. 
IV. Priority of liens. l 
V. Redemption from liens. 
VI. Extinction of liens. 


ARTICLE I.—-DEFINITION OF LIENS. 


"$ 1697. Definition. A lien is a charge imposed upon specific 


‘property, by which it is made security for the performance of an act. 
Cal. 2872. 


Gage v. Cheeseboro, 5 N. W. Rep. 881. 


§ 1698. Classified. Liens are.either general or special. 
Cal. 2873. 


§ 1699. General lien. A general lien is one which the holder 
thereof is entitled to enforce as a security for the performance of all the 
obligations, or all of a particular class of obligations, which exist in his 
favor against the owner of the property. 

Cal. 2874. 


§ 1700. Special—prior liens. 1. A special lien is one which 
the holder.thereof can enforce only as a security for the performance of 
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a particular act or obligation, and of such obligations as may be inci- 
dental thereto. 

2. Where the holder of a special lien is compelled to satisfy a prior 
lien for his own protection, he may enforce payment of the amount so 
paid by him, as a part of the claim for which his own lien exists. 


Cal. 2875, 2876. 
Fejavary v. Broesch, 2 N. W. Rep. 968; Lamb v. Jeffrey, 3 N. W. Rep. 
04. 


§ 1701. This chapter applies. Contracts of mortgage, pledge, 
bottomry, or respondentia are subject to all the provisions of this chap- 
ter. 

Cal. 2877. 

ARTICLE Il.—CREATION OF LIENS. 


$ 1702. Two methods. A lien is created: 

1. By contract of the parties; or, 

2. By operation of law. 

Cal. 2881. 

§ 1703. When by law. No lien arises by mere operation of law 
until the time at which the act to be secured thereby ought to be per- 
formed. 

Cal. 2882. 

§ 1704. On future interest. An agreement may be made to 
create a lien upon property not yet acquired by the party agreeing to 
give the lien, or not yet in existence. In such case, the lien agreed for 
attaches from the time when the party agreeing to give it acquires an in- 
terest in the thing to the extent of such interest. 

Cal. 28838. 

Cadwell v. Pray, 2 N. W. Rep. 52; Clark v. Hyman, 7 N. W. Rep. 3863. 
Pennington v. Jones, 10 N. W. Rep. 274; Phillips v. Both, 12 N. W. Rep. 
481; Curtiss v. Wilcox, 13 N. W. Rep. 803. 

§ 1705. Immediate effect. A lien may be created by contract, 
to take immediate effect, as security for the performance of obligations 
not then in existence. 

Cal. 2884. 

Cadwell v. Pray, 2 N. W. Rep. 52; First Nat. Bank of Waterloo v. Elmore, 
3 N. W. Rep. 547; Manor v. Sheehan, 15 N. W. Rep. 688. 


ARTICLE I.—EFFECT OF LIENS. 


§ 1706. Transfers no title. Notwithstanding an agreement to 
the contrary, a lien or a contract for a lien transfers no title to the prop- 
erty subject to the lien. 

Cal. 2888. 

Everett v. Buchanan, 2 Dak. 264; 8 N. W. Rep. 31. Otherwise in Min- 
nesota. See Fletcher v. Nendeck, 14 N. W. Rep. 518. 

§ 1707. Void contracts. All contracts for the forfeiture of prop- 
erty subject to a lien, in satisfaction of the obligation secured thereby, 
and all contracts in restraint of the right of redemption from a lien, are 
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void, except in the case specified in section one thousand and seventy- 
one. 

Cal. 2889. 

Everett v. Buchanan, 2 Dak. 265; 8 N. W. Rep. 31. 


§ 1708. Does not imply obligation. The creation of a lien 
does not of itself imply that any person is bound to perform the act for 
which the lien is a security. 

Cal. 2890. 

Weil v. Churchman, 3 N. W. Rep. 38; Smith v. Unger, 5 N. W. Rep. 
1069. 


§ 1709. Extent limited. The existence of a lien upon property’ 
does not of itself entitle the person, In whose favor it exists, to a lien 
upon the same property, for the performance of any other obligation than 
that which the lien originally secured. 

Cal. 2891. 


§ 1710. No compensation to holder. One who holds prop- 
erty by virtue of a lien thereon is not entitled to compensation from the 
owner thereof for any trouble or expense which he incurs respecting it, 
except to the same extent as a borrower, under sections one thousand 
and eighty-two and one thousand and eighty-three. 

Cal. 2892. 


ARTICLE IV.——-PRIORITY OF LIENS. 


§ 1711. According to date. Other things being equal, different 
liens upon the same property have priority according to the time of their 
creation, except in cases of bottomry and respondentia. 

Cal. 2897. 

Stimpson v. Pease, 5 N. W. Rep. 760; Phelps v. Pope, 6 N. W. Rep. 42; 
Philips v. Myers, 7 N. W. Rep. 580; Chadburn v. Rahilly, 10 N. W. Rep. 420; 
Bradley v. Gelkinson, Id. 743; Stuart v. Smith, 14 N. W. Rep. 310; Phelps v. 
Fockler, Id. 729; Manor v. Sheehan, 15 N. W. Rep. 688. 

Maritime liens. The De Smet, 10 Fed. Rep. 483, and note, 489. 


§ 1712. Priority of purchase price. A mortgage given for 
the price of real property, at the time of its conveyance, has priority 
over all other liens created against the purchaser, subject to the opera- 
tion of the recording laws. 

Cal. 2898. 

See sec. 1801. 


Escher v. Simmons, 6 N. W. Rep. 274; Denison v. Shuler, 11 N. W. Rep. 
402; Phelps v. Fockler, 14 N. W. Rep. 729. 


§ 1713. Order of resort. Where one has a lien upon several 
things, and other persons have subordinate liens upon or interests in 
some but not all, of the same things, the person having the prior lien, if 
he can do so without risk of loss to himself, or of injustice to other per- 
sons, must resort to the property in the following order, on the demand 
of any party interested: 

1. To the things upon which he has an exclusive lien; 

2. To the things which are subject to the fewest subordinate liens; 
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8. In like manner inversely to the number of subordinate liens upon 
the same thing; and, 

4. When several things are within one of the foregoing classes and’ 
subject to the same number of liens, resort must be had: 

1. To the things which have not been transferred since the prior 
lien was created; 

2. To the things which have been so transferred without a valuable. 
consideration; and, 

3. To the things which have been so transferred for a valuable con- 
sideration. 


Cal. 2899. 
Alternative right tofunds. Sec. 2022; Southworth v. Parker, 1 N.W. Rep. 
944; Lee v. Gregory, 11 N. W. Rep. 297; McVeigh v. Sherwood, Id. 379. 


ARTICLE V.— REDEMPTION OF LIENS. 


§ 1714. Rightofevery owner. Every person having an interest 
in property subject to a lien has a right to redeem it from the lien at 
any time after the claim is due, and before his right of redemption is 
foreclosed. 

Cal. 2903. 

Everett v. Buchanan, 2 Dak. 265; 8 N. W. Rep. 31; Lamb v. Jeffrey, 3 N. 
W. Rep. 204; Sieben v. Becker, Id. 804; Powers v. Golden Lumber Co. 5 N. 
W. Rep. 656; Wylie v. Welch, 8 N. W. Rep. 207; Diddy v. Risser, Id. 655; 
Hospes v. Ames, Id. 905; Swearingen v. Roberts, 11 N. W. Rep. 325. 

§ 1715. Inferior—subrogation. One who has a lien, inferior to 
another, upon the same property, has a right: 

1. To redeem the property, in the same manner as its owner might, 
from the superior lien; and, , 

2. To be subrogated. to all the benefits of the superior lien, when ne- 
cessary for the protection of his interests, upon satisfying the claim se- 
cured thereby. 

Cal. 2904. 

See sec. 1700. 

Burr v. Patrick, 3 N. W. Rep. 748; Sieben v. Becker, Id. 804; Powers v. 
Golden Lumber Co. 5 N. W. Rep. 656; Iowa Co. v. Beeson, 7 N. W. Rep.. 
597; Wright v. Patterson, 1d. 820; Johnson v. Payne, 9 N. W. Rep. 81; De- 
troit, F. & M. Ins. Co. v. Aspinall, 12 N. W. Rep. 214; Hammond v, Leav- 
itt, 138 N. W. Rep. 397. 


§ 1716. How made. Redemption from a lien is made by perform- 
ing, or offering to perform, the act for the performance of which it is a 
security, and paying, or offering to pay, the damages, if any, to which- 
the holder of the lien is entitled for delay. 

Cal. 2905. 

Everett v. Buchanan, 2 Dak. 270; 8 N. W. Rep. 31. 

73 pender of amount due. Mitchell v. Roberts, 17 Fed. Rep. 776, and note, 
ARTICLE VI.—EÈTINCTION OF LIENS. 

$ 1717. Deemed accessory. Alien is to be deemed accessory to: 

the act for the performance of which it is a security, whether any person. 
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is bound for such performance or not, and is extinguishable in like man- 
ner with any other accessory obligation. 

Cal. 2909. 

See secs. 620, 1727. 

Burbank v. Warwick, 3 N. Rep. 519; Brainerd v. Elwood, Id. 799; Johnson 
v. Walter, 14 N. W. Rep. -325. 

$ 1718. Sale or conversion by lienor. The sale of any prop- 
erty on which there is a lien, in satisfaction of the claim secured thereby, 
or, in case of personal property, its wrongful conversion by the person 
holding the lien, extinguishes the lien thereon, 

Cal. 2910. 

Everett v. Buchanan, 2 Dak. 258; 8 N. W. Rep. 31; 6 N. W. Rep. 489; 
Bacon v. Johnson, 7 N. W. Rep. 88; Todd v. Davey, 15 N. W. Rep. 421. See 
Tewksbury v. Bronson, 4 N. W. Rep. 749; Pike v. Gleason, 14 N. W. Rep. 210. 


$ 1719. Not by mere lapse of time. Alien is not extihguished ` 


by the mere lapse of the time within which, under the provisions of the 
Code of Civil Procedure, an action can be brought upon the prinoipal 
obligation. 

Cal. 2911. 

Hurley v. Cox, 2 N. W. Rep. 705; Hayes v. Frey, 11 N. W. Rep. 695. 

Sale of unclaimed property by carrier, innkeeper, ete. *§§ 1228a-1228e. 

§ 1720. Apportionment of lien. The partial performance of an 
act secured by a lien does not extinguish the lien upon any part of the 
property subject thereto, even if it is divisible. 

Cal. 2912. i 

Carey v. Boyle, 14 N. W. Rep. 32. i 

§ 1721. When restoration extinguishes. The voluntary res- 
toration of property to its owner by the holder of a lien thereon, depend- 
ent upon possession, extinguishes the lien as to such property, unless 
otherwise agreed by the parties, and extinguishes it notwithstanding any 
such agreement as to creditors of the owner and persons subsequently 
acquiring title to the property, or a lien thereon, in good faith, and for 
a good consideration. 

Cal, 2918. 


CHAPTER II. 
MORTGAGE. 


ARTICLE I. Mortgage in general. 
II. Mortgage of real property. 
ITI. Mortgage of personal property. 


+ 


ARTICLE I.——MORTGAGE IN GENERAL. 


§ 1722. Definition—written formalities. 1. Mortgage is a 
contract by which specific property is hypothecated for the perform- 
ance of an act, without the necessity of a change of possession. 


om ene Pied 


1064 CIVIL CODE. 


2. A mortgage of real property can be created, renewed, or extended 
only by writing, executed with the formalities required in the case of a 
grant of real property. 

Cal. 2920, 2922. 

Everett v. Buchanan, 2 Dak. 265; 8 N. W. Rep. 31; 6 N. W. Rep. 4389; 
Everett v. Whitney, 7 N. W. Rep. 487; Davidson v. Cox, 9 N. W. Rep. 95. 


§ 1723. Special lien. The lien of a mortgage is special, unless 
otherwise expressly agreed, and is independent of possession. 

Cal, 2928. 

§ 1724. What deemed a mortgage. Every transfer of an in- 
terest in property, other than in trust, made only as a security for the 
performance of another act, is to be deemed a mortgage, except when, in 
the case of personal property, it is accompanied by actual change of pos- 
session, in which case it is to be deemed a pledge. 

Cal. 2924. 

See sec. 1758. 

Taylor v. McClain, 2 Pac. Rep. 400; Butler v. Butler, 1 N. W. Rep. 70; 
Cooper v. Brock, 2 N. W. Rep. 660; Presley v. Lowry, Id. 61; Smith v. 
Crosby, Id. 104; Ingalls v. Atwood, 5 N. W. Rep. 160; Johnson v. Van Vel- 
son, Id. 265; Rogers v. Burrus, 9 N. W. Rep. 786; Stroup v. Haycock, 10 N. 
W. Rep. 257; Hensley v. Whiffin, Id. 844; Wier v. Day, Id. 304; Bridges v. 
Lander, 14 N. W. Rep. 217; Lockwood v. Bassett, Id. 492; Challover v, 
Bouck, Id. 810; Rockwell v. Humphrey, 15 N. W. Rep. 394; Gould v. Hurto, 
Id. 588; Hurst v. Beaver, 16 N. W. Rep. 165; Mitchell v. Roberts, 17 Fed. 
Rep. 776, and note, 782. 

§ 1725. Exceptions. Contracts of bottomry or respondentia, al- 
though in the nature of mortgages, are not affected by any of the pro- 
visions of this chapter. 

Cal. 2942. 


§ 1726. Defeasibility may be proved. The fact that a trans- 
fer was made, subject to defeasance on a condition, may, for the pur- 
pose of showing such transfer to be a mortgage, be proved, except as 
against a subsequent purchaser or incumbrancer for value and without 
notice, though the fact does not appear by the terms of the instrument. 

Cal. 2925. k 

Taylor v. McClain, 2 Pac. Rep. 400; Johnson v. Van Velsor, 5N . W. Rep. 
265; Tilden v. Streeter, 8 N. W. Rep. 502. b 

§ 1727. Rules governing mortgage. i. Any interest in prop- 
erty, which is capable of being transferred, may be mortgaged. 

2. Title acquired by the mortgagor subsequent to the execution of the 
mortgage, inures to the mortgagee as security for the debt in like man- 
ner as itacquired before the execution. : 

3. A mortgage does not bind the mortgagor personally to perform 
the act for the performance of which it is a security, unless there is an 
express covenant therein to that effect. 

4. The assignment of a debt secured by mortgage carries with it the 
security. 

Cal. 2947. 

See secs. 620, 683, 1717. 
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(1) See secs. 1704, 1728. Lincoln Building Ass’n v. Hass, 7 N. W. Rep. 
27 " 


327. 
(2) Rice v. Kelso, 7 N. W. Rep. 3; 10 N. W. Rep. 335. 


4) Woodruff v. King, 2 N. W. Rep. 452; Schofield v. State Nat. Bank of 
Lincoln, Id. 888; Reynolds v. Morse, Id. 1070; First Nat. Bank of Decorah 
v. Day, 8 N. W. Rep. 728; Tewksbury v. Bronson, 4 N. W. Rep. 749; Kuhns 
y. Bankes, 17 N. W. Rep. 356. 


$ 1728. On property adversely held. A mortgage may be 
created upon property held adversely to the mortgagor. 

2. A mortgage of property held adversely to the mortgagor takes ef- 
fect from the time at which he, or one claiming under him, obtains pos- 
session of the property; but has precedence over every lien upon the 
mortgagor’s interest in the property, created subsequently to the record- 
ing of the mortgage. 


Cal. 2930. 


$ 1729. Power of sale. A power of sale may be conferred by a 
mortgage upon the mortgagee or any ọther person, to be exercised after 
a breach of the obligation for which the mortgage is a security. 


Cal. 2932. 
Everett v. Buchanan, 2 Dak. 267; 8 N. W. Rep. 31; 6 N. W. Rep. 489. 


$ 1730. Power of attorney. 1. A power of sale under a mort- 
gage is a trust, and, as to real property, can be executed only in the 
manner prescribed by the Code of Civil Procedure. 

2. A power of attorney to execute a mortgage must be in.writing, 
subscribed, acknowledged, or proved, certified, and recorded in like 
manner as powers of attorney for grants of real property. 

Everett v. Buchanan, 2 Dak. 267; 8 N. W. Rep. 31; 6 N. W. Rep. 439. 


§ 1731. Lien of mortgage. A mortgage is a lien upon every- 
thing that would pass by a grant of the property, and upon nothing 
more. 

Cal. 2926. 


Thorpe v. Cowles, 7 N. W. Rep. 677; Kellogg v. Lovely, 8 N. W. Rep. 
699; Campbell v. Wambole, 13 N. W. Rep. (Dak.) 567. 


§ 1732. Against whom. A mortgage is a lien upon the prop- 
erty mortgaged, in the hands of every one claiming under the mortgagor 
subsequently to its execution, except purchasers or incumbrancers in 
good faith, without notice and for value, and except as otherwise pro- 
vided by article three of this chapter. 

See secs. 620, 633, 711, 796, 1717, 1727. 


§ 1733. Possession—impairing security. 1. A mortgage 
does not entitle the mortgagee to the possession of the property unless 
authorized by the express terms of the mortgage; but, after the execu- 
tion of the mortgage, the mortgagor may agree to such change of pos- 
session without a new consideration. 
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2. No person whose interest is subject to the lien of a mortgage-may 
do any act which will substantially impair the mortgagee’s security. 

Cal. 2927. 

Right of mortgagee to take possession. Sec. 1752; Everett v. Buchanan, 2 
Dak. 266; Union M. L. Ins. Co. v. Lovitt, 4 N. W. Rep. 986; Evans v. Gra- 
ham, 7 N. W. Rep. 380; Boice v. Boice, Id. 687; Bottsford v. Murphy, 11 
N. W. Rep. 375, 376. Otherwise in Minnesota. Fletcher v. Nendeck, 14 
N. W. Rep. 513. 


§ 1734. Foreclosure. A mortgagee may foreclose the right of re- 
demption of the mortgagor, in the manner prescribed by the Code of 
Civil Procedure. 

Cal. 2931. 

Code Civil Proc. Dak. §§ 597-634, pp. 159-168. 


§ 1735. Assignment—record—discharge. 1. An assignment 
of a mortgage may be recorded in like manner as a mortgage, and such 
record operates as notice to all persons subsequently deriving title to the 
mortgage from the assignor. 

2. When the mortgage is execùted as security for money due, or to 
become due, on a promissory note, bond, or other instrument, desig- 
nated in the mortgage, the record of the assignment of the mortgage is 
not, of itself, notice to a mortgagor, his heirs or personal representatives, 
so as to invalidate any payment made by them, or either of them, to. 
the person holding such note, bond, or other instrument. 

Ə. A recorded mortgage may be discharged by an entry in the margin 
of the record thereof, signed by the mortgagee, or his personal represent- 
ative or assignee, acknowledging the satisfaction of the mortgage in the 
presence of the register, who must certify the acknowledgment in form 
substantially as follows: 

Signed and acknowledged before me, this , in the year 
. A. B., Register. 

4. A recorded mortgage, if not discharged as provided in the preced- 
ing subdivision, must be discharged upon the record by the officer hav- 
ing custody thereof, on the presentation to him of a certificate signed by 
the mortgagee, ‘his personal representatives or assigns, acknowledged, or 
proved and certified, as prescribed by the chapter on recording transfers, 
stating that the mortgage has been paid, or otherwise satisfied and dis- 
charged. 

5. A certificate of the discharge of a mortgage, and a proof or ac- 
knowledgment thereof, must be recorded at length, and a reference made 
in the record to the book and page where the mortgage is recorded, and. 
in the minute of the discharge made upon the record of the mortgage, 
to the book and page where the discharge is recorded. 

6. When any mortgage has been satisfied, the mortgagee or his as- 
signee must immediately, on demand of the mortgagor, execute and de- 
liver to him a certificate of the discharge thereof, and must, at the 
expense of the mortgagor, acknowledge the execution thereof, so as to: 
entitle it to be recorded; or he must enter satisfaction, or cause satisfac- 
tion of such mortgage to be entered of record; and any mortgagee, or 
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assignee of such mortgage, who refuses to execute and deliver to the 
mortgagor the certificate of discharge, and to acknowedge the execution. 
thereof, or to enter satisfaction, or cause satisfaction to be entered of the 
mortgage, as provided in this chapter, is liable to the mortgagor, or his 
grantee or heirs, for all damages which he or they may sustain by reason 
of such refusal, and also forfeit to him or them the sum of one hundred. 
dollars. 


Cal. 2984, 2935, 2988, 2939, 2940, 2941. 


a 


ARTICLE I.—— MORTGAGE OF REAL PROPERTY. 


§ 1736. Form. A mortgage of real property may be made in sub- 
stantially the following form: 


This mortgage, made the day of , in the year ———, by A. 
B., of ———, mortgagor, to C. D., of , mortgagee, witnesseth: 

That the mortgagor mortgages to the mortgagee, (here describe the prop- 
erty,) as security for the payment to him of dollars, on or before the 
—— day of , in the year , With interest thereon, (or as security 
for the payment of an obligation, describing it, etc.) A. B. 

Cal. 2948. 

See sec. 1742, and cases there cited. 

Stipulation for attorney’s fees. Danforth v. Charles, 1 Dak. 285; Everett v. 
Buchanan, 2 Dak. 249; Abbott v. Johnson, 2 N. W. Rep. 332. 

But a note containing provision for payment of attorney’s fees is not 
negotiable. Jones v. Radatz, 6 N. W. Rep. 800; Garretson v. Purdy, 14 N. 
W. Rep. 100. 

Description of property. White v. Hapeman, 5 N. W. Rep. 3138; Johnson 
v. Ashland Lumber Co. 9 N. W. Rep. 464; Shepard v. Barnes, (Dak.) 14 N. 
W. Rep. 110; Manor v. Sheehan, 15 N. W. Rep. 687. 

Mortgage of homestead. Political Code, Dak. c. 38, § 3. 

Power of husband and wife to convey real estate. *§§ 85a-85¢e; Edgell v. 
Hagens, (Iowa,) 5 N. W. Rep. 186; Van Sickles v. Town, (lowa,) Id. 148; 
Wilson v. Christopherson, (Iowa,) Id. 687; Sherrid v. Southwick, (Mich.) Id. 
1027; Lefebvre v. Dutruit, (Wis.) 8 N. W. Rep. 149; Shoemaker v. Collins, 
(Mich.) 14 N. W. Rep. 559; Dunn v. Buckley, (Wis.) Id. 67. 


$ 1737. Mortgage follows property. When real property, 
subject to a mortgage, passes by succession,or will, the successor or dev- 
isee must satisfy the mortgage out of his own property, without resort- 
ing to the executor or administrator of the mortgagor, unless there is an 
express direction in the will of the mortgagor that the mortgage shall be- 
otherwise paid. 

Prob. Code Dak. § 140, p. 229. 

See secs. 620, 638, 711, 796, 1717, 1727, 1732. 

Bryson v. Close, 14 N. W. Rep. 350. : 


§.1738. Executed like grants. Mortgages of real property may 
be acknowledged or proved, certified and. recorded, in like manner, and 
with like effect, as grants thereof. 


Cal. 2952. - 
Irwin v. Welch, 6 N. W. Rep. 753; Stuart v. Smith, 14 N. W. Rep. 310. 
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§ 1739. Notice by record. The record of a mortgage, duly made, 
operates as notice to all subsequent purchasers and incumbrancers. 

See sec. 1735. Registry, secs. 647-675. Stuart v. Smith, 14 N. W. Rep. 310. 

$ 1740. Record of accompanying paper. Every grant of real 
property, or of any estate therein, which appears, by any other writing, 
to be intended as a mortgage within the meaning of chapter one of this 
title, must be recorded as a mortgage; and if such grant and other writ- 
ing explanatory of its true character are not recorded together, at the same 
time and place, the grantee can derive no benefit from such record. 


§ 1741. Defeasance must be recorded. When a grant of real 
property purports to be an absolute conveyance, but is intended to be 
defeasible on the performance of certain conditions, such grant is not 
defeated or affected as against any person, other than the grantee or his 
heirs or devisees, or persons having actual notice, unless an instrument | 
of defeasance, duly executed and acknowledged, shall have been recorded. 
in the office of the register of deeds of the county where the property is 
situated. 

Cal. 2950. 


ARTICLE II.— MORTGAGE OF PERSONAL PROPERTY. 


§ 1742. Form. A mortgage of personal property may be made in 
substantially the following form: 


This mortgage, made the day of , in the year , by A. 
B., of ——-—, by occupation a , mortgagor, toC. D., of ——-—, by occu- 
pation a , mortgagee, witnesseth: 


That the. mortgagor mortgages to the mortgagee (here describe the prop- 
erty) as security for the payment to him of dollars, on (or before) the 


day of , in the year , with interest thereon (or as security 
for the payment of a note or obligation, describing it, etc.) A. B. 
Cal. 2956. 


See sec. 1736, and cases there cited. 

Everett v. Buchanan, 2 Dak. 249; 8 N. W. Rep. 31. 

Description of, property. Fowler v. Hunt, 4 N. W. Rep. 481; Muir v. 
Blake, 11 N. W. Rep. 621; 9 N. W. Rep. 345; Phillips v. Both, 12 N. W. 
Rep. 481; Eggert v. White, 13 N. W. Rep. 426; Shepard v. Barnes, (Dak.) 
14 N. W. Rep. 110; Montgomery v. Chase, Id. 586; Manor v. Sheehan, 15 
N. W. Rep. 687. 


§ 1748. Two methods of foreclosure. A mortgagee of personal 
property, when the debt to secure which the mortgage was executed, 
becomes due, may foreclose the mortgagor’s right of redemption by a sale 
of the property, made in the manner and upon the notice prescribed by 
the title on pledge, or by proceedings under the Code of Civil Procedure: 
provided, that when the mortgagee, his agent or assignee, has commenced 
foreclosure by advertisement, and it shall be made to appear, by the affi- 
davit of the mortgagor, his agent or attorney, to the satisfaction of the 
judge of the district court of the county where the mortgaged property 
is situated, that the mortgagor has a legal counter-claim or any other 
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valid defense against the collection of the whole or any part of the amount 
claimed to be due on such mortgage, such judge may, by an order to 
that effect, enjoin the mortgagee, his agent or assignee, from foreclosing 
such mortgage by advertisement, and direct that all further proceedings 
for the foreclosure of such mortgage be had in the court properly having 
jurisdiction of the subject-matter. (As amended, Sess. Laws 1883, c. 62, 
§ 1.) 

Cal. 2967. 

§ 1744. Void unless filed—how. A mortgage of personal prop- 
erty is void as against creditors of the mortgagor, and subsequent pur- 
chasers and incumbrancers of the property in good faith for value, unless 
the original, or an authenticated copy thereof, be filed by depositing the 
same in the office of the register of deeds of the county where the prop- 
erty mortgaged, or any part thereof, is at such time situated. 

Cal. 2957. 

But a mortgage is valid as to parties and privies, and those having actual 
notice, without registry. Sec. 675; (Cooper v. Brock, 2 N. W. Rep. 660; 
Anderson v. Brenneman, 6 N. W. Rép. 222; Wallen v. Rossman, 7 N. W. 
Rep. 901. 

§ 1745. Notice of filing. The filing of a mortgage of personal 
property, in conformity to the provisions of this article, operates as no- 
tice thereof to all subsequent purchasers and incumbrancers of so much 
of said property as is, at the time mentioned in the preceding section, 
situated in the county or counties wherein such mortgage or authenti- 
cated copy thereof is filed. 

Cal. 2959. 

Putnam v. Fitzgerald, 6 N. W. Rep. 198; Boydson v. Goodrich, 12 N. W. 
Rep. 913; Shepard v. Barnes, 14 N. W. Rep. 110. 


§ 1746. Property in transit—of carrier. 1. For the pur- 
poses of this article, property in transit from the possession of the mort- 
gagee to the county of the residence of the mortgagor, or to a location 
for use, is, during a reasonable time for transportation, to be taken as 
situated in the county in which the mortgagor resides, or where it is in- 
tended to be used. 

2. For a like purpose personal property used in conducting the busi- 
ness of a common carrier is to be taken as situated in the county in 
which the principal office or place of business of the carrier is located. 

Cal. 2960, 2961. 


§ 1747. Valid only where duly filed. A single mortgage 
of personal property, embracing several things of such character, or 
so situated, that by the provisions of this article separate mortgages 
upon them would be required to be filed in different counties, is only 
valid jin respect to the things as to which it is duly filed; but a copy of 
the original mortgage may be authenticated by the register of deeds in 
whose office it is filed, and such copy be filed in any other county with 
the same effect as to the property therein that the original could have been. 

Cal, 2962, 2964. 

Putnam v. Fitzgerald, 6 N. W. Rep. 198. 
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§ 1748. Filing valid three years—renewal. A mortgage 
of personal property ceases to be valid as against creditors of the mort- 
gagor, and subsequent purchasers or incumbrancers in good faith, at the 
expiration of three years from the filing thereof, unless, within thirty days 
next preceding the expiration of such term, a copy of the mortgage and 
a statement of the amount of existing debt for which the mortgagee or 
his assignee claims a lien, sworn to and subscribed by him, his agent 
or attorney, are filed anew in the office of the register of deeds in the 
county in which the mortgagor then resides; and in like manner the 
mortgage and statement of debt must be again filed every three years, 
or it ceases to be valid as against the parties above mentioned. (As 
amended, Sess. Laws 1881, c. 25, § 1.) 

Briggs v. Mette, 3 N. W. Rep. 231; Lowe v. Wing, 13 N. W. Rep. 892. 


§ 1749. Execution—two witnesses. A mortgage of personal 
property must be signed by the mortgagor in the presence of two per- 
sons, who must sign the same as witnesses thereto, and no further proof 
or acknowledgment is required to admit it to be filed. 


$ 1750. How filed —careful custody — cancellation. The 
register of deeds of each of the several counties must receive and file all 
such instruments as are offered to him, and must keep the same in his 
office in regular and orderly file, for the public information, and must 
not permit them or any of them to be removed from his office until can- 
celed. Every such mortgage may be canceled by the register of deeds, 
upon the presentation to him of a receipt for the sum, money, or prop- 
erty secured, or an acknowledgment of satisfaction thereof, signed by the 
mortgagee. 


§ 1751. Registry index—entries. Every register of deeds with 
whom any such mortgage or authenticated, copy thereof is filed, must 
indorse a number upon the same in regular order, together with the time 
of receiving the.same, and must enter the name of every party thereto in 
a book kept for that purpose, alphabetically, placing mortgagors and 
mortgagees under a separate head, and stating in separate columns, op- 
posite each name} the number indorsed upon the mortgage, the date 
thereof, and of the filing, the amount secured thereby, a brief of the sub- 
stance thereof not otherwise entered, and the time at which it is due. 
A mortgage is not to be deemed defectively filed by reason of any errors 
in the copy filed which do not tend to mislead a party interested; and 
the negligence of the officer with whom a mortgage is filed does not prej- 
udice the rights of the mortgagee. ` 


§ 1752. When mortgagor may take property. Ifthe mort- 
gagor voluntarily removes or permits the removal of the mortgaged prop- 
erty from the county in which it was situated at the time it was mort- 


x 


PLEDGE. : . 1071 


‘gaged, the morigagee may take possession and dispose of the property 
as a pledge for the payment of the debt, though the debt is not on: 

Cal. 2965, 2966. 

See sec. 1783. * 

Everett v. Buchanan, 2 Dak. 249; 8 N: W. Rep. 31; Boice v. Boice, 7 N. 
W. Rep. 687; Evans v. Graham, Id. 380. 

§ 1753. May be attached. Persoal property mortgaged may 
be taken under attachment or execution issued at the suit of a creditor 
of a mortgagor. 

Cal. 2968. 


§ 1754. Mortgagee’s rights. Before the property is so taken, 
the officer must pay or tender to the mortgagee the amount of the mort- 
gage debt and interest, or must deposit the amount thereof with the 
county treasurer, payable to the order of the mortgagee. 

Cal. 2969. 7 

Stimpson v. Pease, 5 N. W. Rep. 760. 

$ 1755. Proceeds, how applied. When the property thus taken 
is sold under process, the officer must apply the proceeds of the sale as 
follows: 

1. To the payment of the sum paid to the mortgagee, with interest 
from the date of such payment; and, 

2. The balance, if any, in like manner as tag proceeds of sales under 
execution are applied in other cases. 

Cal. 2970. 


$ 1756. Ship mortgages. No mortgage of any ship or vessel, or 
part thereof, of the United States, shall be valid against any person, 
(other than the mortgagor, his heirs and devisees, and persons having 
actual notice thereof,) unless such mortgage is recorded in the office of 
the collector of the customs where such vessel is registered or enrolled. 
[Sec. 4192, Rev. St. of U. S.] 

Cal. 2958. 

2. Sections one thousand seven hundred and forty-four oon thou- 
sand seven hundred and fifty-five, inclusive, of this article, do not, there- 
fore, apply to any mortgage of a ship or vessel (or any part thereof) 
which is required as above, by act of congress, to be recorded in a par- 
ticular place or manner. > d 


CHAPTER III. a 
PLEDGE. 


§ 1757. Definition. Pledge is a deposit ‘of personal property by 
‘way of security for the as of another act. 
Cal, 2986. 
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§ 1758. Construction. Every contract by which the possession 
of personal property is transferred, as a security only, is to be deemed a. 
pledge. 

Cal. 2987. 

See sec. 1724. 

Mitchell v. Roberts, 17 Fed. Rep. 776, and note, 782. 


§ 1759. Possession necessary. The lien of a pledgeis depénd- 
ent on possession, and no pledge is valid until the property pledged is 
delivered to the pledgee, or to a pledge-holder, as hereafter prescribed. 


Cal. 2988. 
Everett v. Buchanan, 2 Dak. 259. 


§ 1760. Increase. The increase of property pledged is pledged 
with the property. 
Cal. 2989. 


§ 1761. Lien upon lien. One who hasa lien upon property may 
pledge it to the extent of his lien. 
Cal. 2990. 


§ 1762. Pledge by apparent owner. One who has allowed 
another to assume the apparent ownership of property for the purpose 
of making any transfer of it, cannot set up his own title to defeat a 
pledge of the property, made by the other, to a pledgee who received 
the property in good faith, in the ordinary course of business, and for 
value. 

Cal. 2991. 


§ 1768. For other person. Property may be pledged as secu- 
rity for the obligation of another person than the owner, and in so doing 
the owner has all the rights of a pledgeor for himself, except as herein- 
after stated. 


Cal. 2992. 
Hampton v. Phipps, 2 Sup. Ct. Rep. 622. 


§ 1764. Pledge-holder. A pledgeor and pledgee may agree upon 
a third person with whom to deposit the property pledged, who, if he 
accepts the deposit, is called a pledge-holder. 

Cal. 2993. 


§ 1765. Cannot withdraw. One who pledges property as secu- 
rity for the obligation of another, cannot withdraw the property pledged 
otherwise than as a pledgeor for himself might; and if he receives from 
the debtor a consideration for the pledge, he cannot withdraw it without 
his consent. ; 

Cal, 2994. 


§ 1766. Exoneration of holder. A pledge-holder for reward 
cannot exonerate himself from his undertaking; and a gratuitous pledge- 
holder can do so only by giving reasonable notice to the pledgeor and 
pledgee to appoint a new pledge-holder, and, in case of their failure to 
agree, by depositing the property pledged with some impartial person, . 


® 
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who will then be entitled to a reasonable compensation for his care of 
the same. 
Cal. 2995. 


$ 1767. Duties. A pledge-holder must enforce all the rights of the 
pledgee, unless authorized by him to waive them. 
Cal. 2996. 


§ 1768. Depositary. A pledgee, or a pledge-holder for reward, 
assumes the duties and liabilities of a depositary for.reward. 
Cal. 2997. 


§ 1769. Same. A gratuitous pledge-holder assumes the duties and 
liabilities of a gratuitous depositary. 

Cal. 2998. 

See secs. 1053-1056. 


$ 1770. Misrepresentation. Where 4 debtor has obtained credit, 
or an extension of time, by a fraudulent misreprésentation of the value 
of property pledged by or for him, the creditor may demand a further 
pledge to correspond with the value represented; and in default thereof 
may recover his debt immediately, though it Þe not actually due. 

Cal. 2999. 


$ 1771. Sale—when. When performance of the act for which a 
pledge is given is due, in whole or in part, the pledgee may collect what 
is due to him by a sale of property pledged, subject to the rules and ex- 
ceptions hereinafter prescribed. 

Cal. 8000. 


§ 1772. Demand required. Before property pledged can be 
sold, and after performance of the act for which it is security is due, the 
pledgee must demand performance thereof from the debtor, if the debtor 
can be found. 

Cal. 8001. 


§ 1773. Notice to pledgeor. A pledgee must give actual notice 
to the pledgeor of the time and place at which the property pledged will 
be sold, at such a reasonable time before the sale as will enable the 
pledgeor to attend. 

Cal. 3002. 


Everett v. Buchanan, 2 Dak. 258; 8 N. W. Rep. 31; Holmes v. Crummett, 
13 N. W. Rep. 924. 


§ 1774. Waiver. Notice of sale may be waived by a pledgeor at 
any time; but it is not waived by a mere waiver of demand of perform- 
ance. 


Cal. 3003. 


$ 1775. How done. A debtor or pledgeor waives a demand of per 
formance as a condition precedent to a sale of the property pledged, by 
a positive refusal to perform, after performance is due, but cannot waive 
it in any other manner except by contract. 
Cal. 3004. 
v.2—68 
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§ 1776. Auction. The sale by a pledgee, of property pledged, 
must be made by public auction, in the manner and upon the‘notice to 
the public usual at the place of sale, in respect to auction sales of sim- 
ilar property; and must be for the highest obtainable price. 

Cal. 8005. 

Everett v. Buchanan, 2 Dak. 258. 

§ 1777. Securities. A pledgee cannot sell any evidence of debt 
pledged to him, except the obligations of governments, states, or corpo- 
rations; but he may collect the same when due. 

Cal. 3006. 


§ 1778. Sale required. Whenever property pledged can be sold 
for a price sufficient to satisfy the claim of the pledgee, the pledgeor may 
require it to be sold, and its proceeds to be applied to such satisfaction, 
when due. . 

Cal. 3007. 


§ 1779. Account. After a pledgee has lawfully sold property 
pledged, or otherwise collected its proceeds, he may deduct therefrom 
the amount due under the principal obligation, and the necessary ex- 
penses of sale and coliection, and must pay the surplus to the pledgeor, 
on demand. 

Cal. 3008. 


§ 1780. Same. When property pledged is sold by order of the 
pledgeor before the claim of the pledgee is due, the latter may retain out 
of the proceeds all that can possibly become due under his claim until 
it becomes due. 

Cal. 3009. 


§ 1781. Cannot purchase. A pledgee or pledge-holder cannot 
purchase the property pledged except by direct dealing with the pledgeor. 

Cal. 3010. 

§ 1782.- Foreclosure. Instead of selling property pledged as here- 
inbefore provided, a pledgee may foreclose the right of redemption by a 
judicial sale under the direction of a competent court; and in that case 
may be authorized by the court to purchase at the sale. 


Cal. 3011. 
Everett v. Buchanan, 2 Dak. 268. 


CHAPTER IV. 
BOTTOMRY. 


§ 1783. Definition. Bottomry is a contract by which a ship or its 
freightage is hypothecated as security for a loan, which is to be repaid 
only in case the ship survives a particular risk, voyage, or period. 

Cal. 3017. 
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§ £784. - Owner may. The owner of a ship may hypothecate it or 
its freightage, upon bottomry, for any lawful purpose, and at any time 
_ and place. 

Cal. 3018. 


$ 1785. Master may. The master of a ship may hypothecate it 
upon bottomry, only for the purpose of procuring repairs or supplies 
which are necessary. for accomplishing the objects of the voyage, hie 
securing the safety of the ship. J 


Cal. 3019. 
See secs. 1391-1396, and cases cited. 


§ 1786. Same—limited. The master of [a] ship can hypothecate it 
upom bottomry, only when he cannot otherwise relieve the necessities of 
the ship, and is unable to reach adequate funds of the owner, or to ob- 
tain any upon the personal credit of the owner, and when previous 
communication with him is precluded by the urgent necessity of the 
case. 

Cal. 3020. 


§ 1787. Same—freightage. The master of aship may hypothe- 
cate freightage upon bottomry, under the same circumstances as those 
which authorize an bypothecation of the ship by him. 

Cal. 8021. 


§ 1788. Interest. Upon a contract of bottomry, the parties may 
lawfully stipulate for a rate of interest higher than that allowed by the 
law upon other contracts. Buta competent court may reduce the rate 
stipulated when it appears unjustifiable and exorbitant. 

Cal. 8022. 


§ 1789. Foreclosure. A lender upon a contract of bottomry, made 
by the master of a ship as such, may enforce the contract, though the 
circumstances necessary to authorize the master to hypothecate the ship 
did not in fact exist, if, after due diligence and inquiry, the lender had 
reasonable grounds ‘to believe, and did in good faith believe, in the exist- 
ence of such circumstances. 

Cal. 3023. 


§ 1790. Void. A stipulation in a contract of bottomry, imposing 
any liability for the loan independent of the maritime risks, is void. . 
Cal. 3024. 


§ 1791. No recovery. Incase of a total loss of the thing hypoth- . 


ecated from a risk to which the loan was subject, the lender upon bot- 
tomry can recover nothing. In case of a partial loss, he can recover only 
to the extent of the net value to the owner of the part saved. 

Cal. 3025. i 


§ 1792. “When loan due. Unless itis otherwise expressly agreed, 
a bottomry loan becomes due immediately upon the termination of the 
risk, although a term of credit is specified in the contract. 

Cal. 3026. ~ 
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§ 1793. Lost by omission. A bottomry lien is independent of 
possession, and is lost by omission to enforce it within a reasonable time. ~ 

Cal. 8027. ‘ 

§ 1794. Preference over other lien. A bottomry lien, if cre- 
ated out of a real or apparent necessity, in good faith, is preferred to every 
other lien or claim upon the same thing, excepting only a lien for sea- 
men’s wages, a subsequent lien of material-men for supplies or repairs, 
indispensable to the safety of the ship, and a subsequent lien for salvage. 

Cal. 3028. 

The De Smet, 10 Fed. Rep. (note,) 492. 

$ 1795. Among each other. Of two or more bottomry liens on 
the same subject, the latter in date has preference, if created out of. 
necessity. 

Cal. 3029. 

The De Smet, 10 Fed. Rep. (note,) 492. 


CHAPTER V. 
RESPONDENTIA. 


$ 1796. Definition. Respondentia is a contract by which a cargo,. 
or some part thereof, is hypothecated as security for a loan, the repay- 
ment of which is dependent on maritime risk. 

Cal. 3036. < 


$ 1797. By owner. The owner of cargo may hypothecate it upon 
respondentia, at any time and place, and for any lawful purpose. 
Cal. 3087. 


$ 1798. By master. The master of a ship may hypothecate its 
cargo upon respondentia only in a case in which he would be authorized 
to hypothecate the ship and freightage, but is unable to borrow sufficient 
money thereon for repairs or supplies, which are necessary for the suc- 
cessful accomplishment of the voyage; and he cannot do so, even in such 
case, if there is no reasonable prospect of benefiting the cargo thereby. 

Cal. 3038. 

See secs. 1391-1396, and cases cited. 

$ 1799. Reference. The provisions of sections one thousand 
seven hundred and eighty-eight to one thousand seven hundred and 
ninety-five apply equally to loans on respondentia. 

Cal. 3039. 

§ 1800. Cargo owner. The owner of a ship is bound to repay to 
the owner of its cargo all which the latter is compelled to pay under a 
contract of respondentia made by the master in order to discharge its 
lien. ` 

Cal. 3040. 
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CHAPTER VI. 
OTHER LIENS. 


$ 1801. For price of realty. One who sells real property has a 
special or vendor’s lien thereon, independent of possession, for so much 
of the price as remains’ unpaid, and unsecured otherwise than by the 
personal obligation of the buyer. 

Cal. 3046. 

See sec. 1712. 

Palmer v. Sterling, 2 N. W. Rep. 24; Cross v. B. & S. Ry. Co. Id. 586; 
Stuart v. Harrison, 8 N. W. Rep. 546; Noyes v. Kramer, 6 N. W. Rep. 123; 
Escher v. Simmons, Id. 274; Kaiser v. Lembeck, 7 N. W. Rep. 519; Dawson 
.v. Girard, L. I. A. & T. Co. 8 N. W. Rep. 142; Akers v. Luse, 9 N. W. Rep. 
303; Rhea v. Reynolds, 10 N. W. Rep. 549; Denison v. Shuler, 11 N. W. Rep. 
402; Gnash v. George, 12 N. W. Rep. 546. 


§ 1802. Waiver of same. Where a buyer of real property gives 
to the seller a written contract for payment of all or part of the price, an 
absolute transfer of such contract by the seller waivcs his lien to the 
extent of the sum payable under the contract, but a transfer of such 
contract in trust to pay debts, and return the surplus, i is not a waiver of 
the lien. 

Cal. 3047. 


Noyes v. Kramer, 6 N. W. Rep. 123; Kendrick v. Eggleston, 8 N. W. 
Rep. 786. 


§ 1803. Certain liens valid. The liens defined in sections one 
thousand eight hundred and one and one thousand eight hundred and 
five are valid against every one claiming under the debtor, except a pur- 
chaser or incumbrancer in good faith and for value. 

Cal. 3048. 


§ 1804. Same as pledge. One who sells personal property has 
a special lien thereon, dependent on possession for its price, if it is in 
his possession when the price becomes payable; and may enforce his 
lien in like manner as if the property was pledged to him for the price. 

Cal. 8049. 

See sec. 996. 

Seller may also stop in transit and claim his” lien. See sees. 1815-1819. 


§ 1805. Purchaser’s lien. One who pays to the owner any part 
of the price of real property, under an agreement for the sale thereof, 
has a special lien upon the property, independent of possession, for such 
part of the amount paid as he may be entitled to recover back in case of 
a failure of consideration. 

Cal. 3050. 


§ 1806. For services. “Every person who, while lawfully in pos- 
session of an article of personal property, renders any service to the owner 
thereof, by labor or skill employed for the protection, improvement, 
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: x 
safe-keeping, or carriage thereof, has a special lien thereon, dependent 
en possession, for the compensation, if any, which is due to him from, 
the owner for such service. 


Cal. 3051. 


See sec. 1721. 
See stoppage in transit. Secs. 1815-1819. Reineman v. C., C. & B. H. R. 


Co. 1 N. W. Rep. 619; Marseilles Manuf’g Co. v. Morgan, 10 N. W. Rep. 462. 

§ 1807. Of factor. A factor has a general lien, dependent on pos- 
session, for all that is due to him as such, upon all articles of commer- 
cial value that are instrusted to him by the same principal. 

Cal. 8053. 

§ 1808. Banker. A banker has a general lien, dependent on pos- 
session, upon all property in his hands belonging to a customer, for the 
balance due to him from such customer in the course of the business. 

Cal. 3054. 

§ 1809. Ship-master. The master of a ship has a general lien, 
independent of possession, upon the ship and freightage, for advances 
necessarily made or liabilities necessarily incurred by him for the ben- 
efit of the ship, but has no lien for his wages. 

Cal. 8055. 

The De Smet, 10 Fed. Rep. (note,) 491. 

§ 1810. Seamen. The mate and seamen of a ship have a general 
lien, independent of possession, upon the ship and freightage for their 

wages, which is superior to every other lien. 


Cal. 3056. 
The De Smet, 10 Fed. Rep. (note,) 491. 


$ 1811. By levy. An officer who levies an attachment or execu- 
tion upon personal property acquires a special lien, dependent on pos- 
session, upon such property, which authorizes him to hold it until the 
process is discharged or satisfied, or a judicial sale of the property is 


had. 


Cal. 8057, 
Bacon v. Thompson, 14 N. W. Rep. 812. 


§ 1812. Various liens. Innkeepers, boarding-house keepers, attor- 
neys at law, and others, have liens which are defined and regulated by” 


and in the various Codes. 

Lien of attorneys. See Political Code Dak. c. 18, §§ 9, 10. 

§ 1818. Judgment. The lien of a jucement: is regulated by the- 
Code of Civil Procedure. 


Cal. 3058. 
Lien of judgment. Code Civil Proc. Dak. §§ 300-304. 


§ 1814. Mechanics. 1. The liens of mechanics, for materials 
and services upon real property, are regulated by the Code of Civil Pro- 


cedure. 
2. A person who makes, alters, or repairs any article of personal 


property, at the request of the owner or legal possessor of the property,. 
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has a lien on the same for his reasonable charges for work done and 
materials furnished, and may retain possession of the same until the 
charges are paid. If not paid within two months after the work is done, 
the person may proceed to sell the property at public auction, by giving 
ten days’ public.notice of the sale, by advertising in some newspaper 
published in the county in which the work was done; or, if there be no 
newspaper published in the county, then by posting up notices of the 
sale in three of the most public places in the town where the work was 
done, for ten days previous to the sale. The proceeds of the sale must 
be applied to the discharge of the lien and the cost of keeping and sell- 
ing the property; the remainder, if any, must be paid over to the owner 
thereof. 

Cal. 8059. 

See Code Civil Proc. Dak. 8§ 654-671, pp. 172-176. 

Nordyke v. Hawkeye Woolen Mills, 5 N. W. Rep. 6938; Winter v. Hudson, 
6 N. W. Rep. 541; Merchant v. O. W. P. Co. Id. 709; Foerder v. Wesner, 
9N. W. Rep. 100; Spruhen v. Stout, Id. 277; McDonald v. Minneapolis Lum- 
i Co. Id. 765; Justice v. Parker, 12 N. W. Rep. 558; Vaughn v. Smith, Id. 
604. 


*§ 1814a. Miner to have lien upon upon mine for work done or ma- 
terial furnished. Every miner or other person who, at the request of the 
owner or owners, or his or their agents, of any lode, lead, ledge, mine, or de- 
posit bearing gold, cinnabar, or copper, or of any coal bank or mine, or at the 
request of any contractor or subcontractor, shall perform any labor whatever 
on said mine, or furnish any timber, rope, nails, or any other materials for 
timbering shafts or levels for the mine owned by such owner or owners, or 
who shall furnish any kind of materials for erecting any windlass, whims, or 
any other hoisting apparatus or machinery, or for any car track, cars, tun- 
nels, drifts, or openings thereon, or shall perform any labor on any tunnel, 
shall have a lien upon such lode, lead, ledge, mine, deposit, bank, or tunnel 
to secure the payment of the same. (Sess. Laws 1879, c. 41, § 1.) 


*§ 18146. When labor is performed for contractor, owner to pay, 
when. Every miner or other person doing and performing any work or 
furnishing any materials as specified in section one of this act under a con- 
tract, either express or impliéd, between the owner or owners of any mine, 
or his or their agent, and any contractor working on such mine, whether such 
work shall be performed or materials furnished as miner, laborer, or other- 
wise, whose demand for work so performed or materials so furnished has not 
been paid, may deliver to the owner or owners of such mine or tunnel, or to 
his or their agent or superintendent, an attested account of the amount and 
value of the work and labor thus performed, or of the materials thus furnished 
and remaining unpaid, and thereupon such owner or owners, or his or their 
agent, shall retain out of the first subsequent payments to such contractor the 
amount so due for such work and labor, or materials furnished for the benefit 
of the person so performing or purchasing the same. (Id. § 2.) - 


*§ 1814c. Duty of owner, when account for labor is presented. 
Whenever any account for labor performed or materials furnished, as speci- 
fied in the last preceding section, shall be placed in.the hands of the owner 
or owners of any mine or tunnel, or his or their agent, it shall be the duty of 
such owner or owners, or agent, to furnish such contractor with a copy of 
such papers, so that if there be any disagreement between such contractor or 
his subcontractor and the creditor of either, as the case may be, they may by 
amicable adjustment or by arbitration ascertain the sum due, if any; and if 
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such contractor or subcontractor shall not, within ten days after the receipt 
of such papers, give such owner or owners, or agent, written notice that he in- 
tends to dispute the claim, or if ten days after giving such notice he shall re- 
fuse or neglect to have the matter adjusted as aforesaid, he shall be consid- 
ered as assenting thereto; and such owner or owners, or agent, may pay the 
same when it becomes due, and for that purpose may deduct the amount out 
of any moneys due such contractor, who may in like manner deduct such 
amount from any moneys due by him to his subcontractor, in case such ac- 
count or demand is against such subcontractor for work and labor performed 
or materials furnished as aforesaid. (Sess. Laws 1879, c. 41, § 3.) 


*S 1814d. Amount due from contractor may be recovered, how. 
The amount which may be due from any contractor to his creditor may be 
recovered from said owner or owners by the creditor of said contractor, in an 
action at law, tothe extent in value of any balance due by the owner or own- 
ers to his or their contractor under the contract with him, at the time of the 
notice first given as aforesaid, or subsequently, according to such contract or 
under the same. (Jd. § 4.) 


*S 18l4e. Person entitled to lien to make itemized statement and 
file same. Any person entitled to a lien under this act shall make an åc- 
count in writing of the items of labor, skill, machinery, and material fur- 
nished, as the case may bé, and after making oath thereto shall, within sixty 
days from the time of completing such labor and skill, or furnishing the last 
item of machinery or materials, file the-same in the office of the clerk of the 
district court of the county or subdivision in which the lode, lead, ledge, mine, 
deposit, bank, or tunnel may be situated, for or upon which such labor, skill, 
machinery, or materials shall have been furnished; and also file at the same 
time a correct description of the property to be charged with said lien, which 
account and description so made and filed shall be recorded in a separate book 
to be provided for that purpose by such clerk of court, and thereupon the same 
shall, from the time of the completion of the work or furnishing the last item 
of machinery or materials, and for one year thereafter. operate as a lien on the 
property charged in such description. When any work and labor has been 
performed or materials furnished as aforesaid under a written contract, the 
same, or a copy thereof, shall be filed with said account and description: Pro- 
vided, that all lien claims for labor performed or materials furnished shall be 
concurrent liens upon the property charged, and shall be paid pro rata out of 
proceeds arising from the sale thereof, if the same shall be sold, or upon 
settlement without sale. (Jd. § 5.) 


*$ 18147. Holder of lien may obtain judgment. Any person holding 
such lien may proceed to obtain a judgment for the amount of his account 
thereon by civil action, and when any suit or suits shall be commenced thereon 
such lien shall continue until said suit or suits be finally determined and sat- 
isfied; and in all actions instituted under this act, all persons claiming liens 
upon the property charged shall be made parties to such action or proceeding, 
and the rights of all parties therein shall be determined by the court, and 
such order made in regard thereto as shall preserve and protect the rights of 
all such parties under the provisions of this act. (Id. § 6.) 


*S§ 18149. When lien is paid, satisfaction thereof shall be entered. 
Any person who shall have filed his account and perfected his lien under the 
provisions of this act, shall have received satisfaction of his claim or demand, 
and the legal cost of his proceedings thereunder, he shall, upon the request of 
any person interested, and within six days after such request, enter satisfac- 
tion of his lien in the office where such account and lien is of record, which 
shall forever thereafter discharge, defeat, and release the same; and if any per- 
son holding a lien as aforesaid shall receive satisfaction as hereinbefore speci- 
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fied, or, having been tendered the amount due on his claim or demand, with 
legal costs, shall not, within six days after receiving such satisfaction or tender 
of payment, enter satisfaction as aforesaid, he shall forfeit and pay to the per- 
sonor persons aggrieved double the amount of damages which may have been 
sustained in consequence of such failure or neglect: provided, he shall have 
been requested in such case to enter satisfaction as aforesaid. (Sess. Laws 
1879, c. 41, § 7.) 

*$ 1814h. This act to apply to oil wells, etc. The provisions of this 
act shall apply to oil wells or springs, iron and lead mines, as well as all other 
mines not herein specified, so far as the same may be applicable. (Id. § 8.) 


*§ 18147. Lien of party selling railway property. In all cases where 
railroad equipment and rolling stock may have been or shall be sold to any per- 
son, firm, or corporation, to be paid for in whole or in part in installments, 
or shall be leased, rented, hired, or delivered on condition that the same may 
be used by the person, firm, or corporation purchasing, leasing, renting, hir- 
ing, or receiving the same, and that the title to the same shall remain in the 
vendor, lessor, renter, hirer, or deliverer of the same until the agreed upon 
price of or rent for such property shall have been fully paid, such condition 
in regard to the title so remaining in the vendor, lessor, renter, hirer, or de- 
liverer until such payments are fully made, shall be valid for all intents and 
purposes as to subsequent purchasers in good faith and creditors; provided, 
the term during which the installments or [of] rent are to be paid shall not 
exceed ten years, and such contract shall be in writing and acknowledged. 
(Sess. Laws 1883, c. 93, § 1.) 


*§ 18147. Contract, where recorded. Such contract shall be recorded 
in the office of the secretary of the territory, and in the county in which is lo- 
cated the principal office or place of business of such vendee or lessee; and on 
each locomotive or car that may have been or may beso sold or leased, the name 
of the vendor or lessor, or assignee of the vendor or lessor, shall be marked, 
followed by the word “owner” or “lessor,” as the case may be. (Id. § 2.) 


*§ 1814k. Owner of stallion or bull may have lien. All owners, or 
any person having in charge a stallion or bull, shall havea lien for the service 
of the stallion or bull upon the mare or cow served by any stallion or bull, 
and upon the offspring of the mare or cow served by any stallion or bull: 
provided, that in case the owner of such stallion or bull desire to retain a lien 
upon any mare or cow served in the manner above mentioned, the owner of 
such stallion or bull shall, within ten days after such service, file with the 
‘register of deeds of the county where such mare or cow are situated, a notice 
in writing, containing a particular description of the said mare or cow, when 
served, and the amount of lien claimed upon the same, which notice, when 
filed as aforesaid, shall operate as notice to subsequent purchasers and incum- 
brancers in good faith for the term of one year from filing of such notice. 
(Sess. Laws 1883, c. 85, § 1.) 


*$ 18144 Judgment—proceedings. On all judgments rendered in any 
court in this territory for the services of any stallion or bull upon any mare 
or cow, an execution issued upon such judgment may be levied upon the 
mare or cow served by any stallion or bull, and upon the offspring of the 
mare or cow served by any stallion or bull, and said mare or cow, and the off- 
Spring thereof, shall besold in the manner provided by law for the sale of per- 
sonal property levied upon by virtue of an execution. The proceeds of the 
sale must be applied to the payment of the judgment, and all costs of the sale 
of the property levied upon; the remainder, if any, must be paid over to the 
‘owner of the mare or cow, or of the offspring thereof. (Id. § 2.)- 

Herd Law, Code Civil Proc. Dak. §§ 747-754; Land Drainage, Pol. Code 
Dak. appendix, e. 56, *§ 84. ` 
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CHAPTER VII. 
- STOPPAGE IN TRANSIT. 


§ 1815. When operative. A seller or consignor of property, 
whose claim for its price or proceeds has not been extinguished, may,,. 
upon the insolvency of the buyer or consignee becoming known to him, 
after parting with the property, stop it while on its transit to the buyer 
or consignee, and resume possession thereof. 


Cal. 3076. 
Clapp v. Peck, 7 N. W. Rep. 587; Clapp v. Sohmer, Id. 639; Sherman v. 


Rugee, 138 N. W. Rep. 241; Greve v. Dunham, 14 N. W. Rep. 130. 

§ 1816. Insolvency defined. A person is insolvent, within the 
meaning of the last section, when he ceases to pay his debts in the man- 
ner usual with persons of his business, or when he declares his inability- 
or unwillingness to do so. 

Cal. 3077. 

§ 1817. Transit ends. Thetransit of property is at an end when. 
it comes into the possession of the consignee, or into that of his agent, 
unless such agent is employed merely to forward the property to the con- 


signee. 


Cal. 3078. 
See cases cited above, at sec. 1815. 


§ 1818. How effected. Stoppage in transit can be effected only 
by notice to the carrier or depositary of the property, or by taking act- 
ual possession thereof. 

Cal. 8079. 

§ 1819. Effect of. Stoppage in transit does not of itself rescind a 
sale, but is a means of enforcing the lien of the seller. 


Cal. 8080. 
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TITLE XV. 


NF GOTIABLE INSTRUMENTS. 


an 


Cuarter I. Negotiable instruments in general. 
II. Bills of exchange. 
III. Promissory notes. 
IV. Checks. 
V. Bank-notes-and certificates of deposit. 


E 


CHAPTER I. ; 
NEGOTIABLE INSTRUMENTS IN GENERAL. 


‘Articte I. General definitions. 
II. Interpretation. 
III. Indorsement. 
IV. Presentment for payment. 
V. Dishonor. 
VI. Excuse of presentment and notice. 
VII. Extinction. 


ARTICLE I.--GENERAL DEFINITIONS . 


§ 1820. Scope of title. The provisions of this title apply only to 
negotiable instruments, as defined in this article. 
Cal. 3086. 


§ 1821. Definition. A negotiable instrument is a written promise 
or request for the payment of a certain sum of money, to order or bearer, 
in conformity to the provisions of this article. 


Cal. 8087. 

Lamb v. Storey, 8 N. W. Rep. 87; Morgan v. Edwards, 11 N. W. Rep. a 
Kiauber v. Biggerstaff, 3 N. W. Rep. 357; Edwards v. Ramsey, 14 N. W 
Rep. 272; Miller v. Poage, 8 N. W. Rep. 799; Davis v. Henry, 14 N. W. Rep. 
523; Garretson v. Purdy, (Dak.) 14 N. W. Rep. 100; Smith v. Van Blarcom, 
8 N. W. Rep. 90; Ingham v. Dudley, Id. 82; Rawson v. Davidson, Id. 565; 
Humphrey v. Beckwith, 12 N. W. Rep. 28; Blumenthal v. J assoy, Id. 517; 
Jones v. Radatz, 6 N. W. S 800; Barstow v. Savage Mining Co. (Cal.) 1 
Pac. Rep. 351. 
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$ 1822. Payable in money—certain. A negotiable instru- 
ment must be made payable in money only, and without any condition 
not certain of fulfillment. 


Cal. 3088. 
Garretson v. Purdy, 14 N. W. Rep. 100. 


§ 1823. Payee certain. The person to whose order a negotiable 
instrument is made payable, must be ascertainable at the time the in- 
strument is made. 


Cal. 3089. 
gga ttle v. Babillion, 8 N. W. Rep. 99; McIntosh v. Lytle, 3 N. W. Rep. 


§ 1824. Not included. A negotiable instrument may give to the 
payee an option between the payment of the sum specified therein and 
the performance of another act; but, as to the latter, the instrument is 
not within the provisions of this title. 

Cal. 8090. 


§ 1825. Date, place, and time. A negotiable instrument may 
be with or without date, and with or without designation of the time or 
place of payment. 

Cal. 3091. 

Time of payment, secs. 1830, 948, 949. Place of payment, sec. 1831. First 
Nat. Bank of Davenport v. Price, 3 N. W. Rep. 689; Townsend v. Star 
Wagon Co. 7 N. W. Rep. 274; Woodbury v. Roberts, 18 N. W. Rep. 312. 


§ 1826. Collateral. A negotiable instrument may contain a pledge 
of collateral security, with authority to dispose thereof. 
Cal. 3092. 


§ 1827. Single contract. A negotiable instrument must not con- 
tain any other contract than such as is specified in this article. 

Cal. 3093. 

Barstow v. Savage Mining Co. 1 Pac. Rep. 351; Jones v. Radatz, 6 N. W. 
Rep. 800; Lamb v. Storey, 8 N. W. Rep. 87; Morgan v. Edwards, 11 N. W. 
Rep. 21; Garretson v. Purdy, (Dak.) 14 N. W. Rep. 100; Edwards v. Ramsey, 
Id. 272 Davis v} Henry, Id. 523. See Farmers Nat. Bank v. Rasmussen, 1 
Dak. 60. 


§ 1828. Nominal date. Any date may be inserted by the maker 
of a negotiable instrument, whether past, present, or future, and the in- 
strument is not invalidated by his death or incapacity at the time of the 
nominal date. 

Cal. 3094. 


§ 1829. Classified. There are six classes ofnegotiable instruments, 
namely: 
Bills of exchange. 
Promissory notes. 
. Bank notes. 
Checks. 
Bonds. 
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6. Certificates of deposit. 


Cal. 8095. 
Bill of lading is a negotiable instrument. Secs. 1230, 1231. Certificates of 


stock not negotiable instruments. Barstow v. Savage Mining Co. 1 Pac.. 


Rep. 349. 


ARTICLE IT.—-INTERPRETATION OF NEGOTIABLE INSTRUMENTS. 


§ 1880. When payable. A negotiable instrument, which does 
not specify the time of payment, is payable immediately. 
Cal. 3099. 


§ 1831. Where. A negotiable instrument, which does not specify 
a place of payment, is payable at the residence or place of business of 
the maker, or wherever he may be found. 

Cal. 3100. 


$ 1832. To whom. An instrument, otherwise negotiable in form, 
payable to a person named, but adding the words, “or to his order,” or 
“or to bearer,” or words equivalent thereto, is in-the former case paya- 
ble to the written order of such person, and the latter case, payable to 
the bearer. 

Cal. 3101. 


§ 1888. Same as to bearer. A negotiable instrument, made 
payable to the order of the maker, or of a fictitious person, if issued by 
the maker for a valid- consideration, without indorsement, has the same 
effect against him and all other persons having notice of the facts, as if 
payable to the bearer. 

Cal. 3102. 


$ 1834. Same. A negotiable instrument, made payable to the or- 
der of a person ohviously fictitious, is payable to the bearer. 
Cal. 3108. 


§ 1835. Consideration presumed. The signature of every 


drawer, acceptor, and indorser of a negotiable instrument is presumed . 


to have been made for a valuable consideration, before the maturity of 
the instrument, and in the ordinary course of business. | 

Cal, 3104. 

See sec. 914. 

Indorsee in due course. Sec. 1852. | 

Wayland University v. Boorman, 14 N. W. Rep. 819. 


ARTICLE III.-——INDORSEMENT. 


-§ 1836. Definition. One who writes his name upon a negotiable 


instrument, otherwise than as a maker or acceptor, and delivers it with 


his name thereon to another person, is called an indorser, and his act is 


called indorsement. 
Cal. 3108. 


Thorpe v. Dickey, 2 N. W. Rep. 581; Cassidy v. First Nat. Bank of Fari- 
bault, 14 N. W. Rep. 363. 
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$ 1887. Agreement to indorse. One who agrees to indorse a 
negotiable instrument is bound to write his signature upon the back of 
the instrument, if there is sufficient space thereon for that purpose. 

Cal. 3109. 

§ 1888. On annexed paper. When there is not room for a sig- 
nature upon the back of a negotiable instrument, a signature equivalent 
to an indorsement thereof may be made upon a paper annexed thereto. 


Cal. 3110. 
Osgood’s Adm’rs v. Artt, 17 Fed. Rep. 575. 


§ 1839. Classified. An indorsement may be general or special. 

Cal. 3111. 

§ 1840. General. A general indorsement is one by which no in- 
dorsee is named.. 

Cal. 3112. 

§ 1841. Special. A special indorsement specifies the indorsee. 


Cal. 3113, 

§ 1842. Changed to special. A negotiable instrument bearing 
a general indorsement cannot be afterwards specially indorsed; but any 
lawful holder may turn a general indorsement into a special one by 
writing above it a direction for payment to a particular person. 

Cal. 3114. 

§ 1848. Notnegotiable. A special indorsement may, by express 
words for that purpose, but not otherwise, be so made as to render the 
instrument not negotiable. 

Cal. 3115. : 

$ 1844. Warranties implied. Every indorser of a negotiable 
instrument warrants to every subsequent holder thereof, who is not liable 
thereon to him: 

1. That it is in all respects what it purports to be. 

2. That he has a good title to it. 

3. That the signatures of all prior parties are binding upon them. 

4, That ifthe instrument is dishonored, the indorser will, upon 
notice thereof duly given to him, or without notice, where it is excused 
by law, pay the same in full, with interest, unless exonerated under the 
provisions of sections one thousand eight hundred and ninety-four, one 
thousand nine hundred and thirty-two, or one thousand nine hundred 
and thirty-four. 

Cal. 3116. 

Fish v. First Nat. Bank of Detroit, 3 N. W. Rep. 849. 

§ 1845. Liability. One man who indorses a negotiable instru- 
ment before it is delivered to the payee, is liable to the payee thereon 
as an indorsor. 

Cal. 3117. 

Gibson v. Parlin, 13 N. W. Rep. 405; Belden v. Hann, 15 N.W. Rep. 591. 

§ 1846. Qualified indorsement. An indorser may qualify his 
indorsement with the words “without recourse,” or equivalent words; 


~ 
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-and upon such indorsement he is responsible only to the same extent as 
in the case of a transfer without indorsement. 

Cal. 3118. 

$ 1847. - Same. Except as otherwise prescribed by the last section, 
an indorsement without recourse has the same effect as any other in- 
dorsement. 

Cal. 8119. : 


§ 1848. Prior indorsers. An indorsee of a negotiable instru- 
ment has the same rights against every prior party thereto that he would 
have had if the contract had been made directly between them in the 
first instance. 

Cal. 3120. 


§ 1849. Rights of guarantor. An indorser has all the rights of 
a guarantor, as defined by the chapter on guaranty in general, and is 
exonerated. from liability in like manner. 

Guaranty and guarantors. Secs. 1649-1672. 


§ 1850. Accommodation. One who indorses a negotiable instru- 
ment at the request and for the accommodation of another party to the 
instrument, has all the rights of a surety, as defined by the chapter on 
suretyship, and is exonerated in like manner, in respect to every one 
having notice of the facts, except that he is not entitled to contribution 
from subsequent indorsers. - 

Rights and obligations of sureties. Secs. 1673-1687. 


$ 1851. Not exonerated. The want of consideration for the un- 
dertaking of a maker, acceptor, or indorser of a negotiable instrument 
does not exonerate him from liability thereon to an indorsee in good faith 
for a consideration. 

Cal. 3122. 


§ 1852. Definition. An indorsee in due course is one who, in good 
faith, in the ordinary course of business, and for value, before its appar- 
ent maturity or presumptive dishonor, and without knowledge of its act- 
ual dishonor, acquires a negotiable instrument duly indorsed to him, or 
indorsed generally, or payable to the bearer. 

Cal. 3123. 

See sec. 1835. 

Gutwillig v. Stumes, 2 N. W. Rep. 774; First Nat. Bank of Rock Island v. 
Loyhed, 10 N. W. Rep. 421; Shaw v. Clark, 13 N. W. Rep. 786; Wayland 
University v. Boorman, 14 N. W.-Rep. 819. 

§ 1853. Absolute title. An indorsee of a negotiable instrument, 
in due course, acquires an absolute title thereto, so that it is valid in his 
hands, notwithstanding any provision of law making it generally void or 
voidable, and notwithstanding any defect in the title of the poo from 
‘whom he acquired it. 

Cal. 3124. 

See sec. 1852. 
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Gutwillig v. Stumes, 2 N. W. Rep. 774; Shaw v. Clark, 13 N. W. Rep. 786; 
City Bank v. Taylor, 14 N. W. Rep. 128; Buhler v. Jennings, Id. 488; John- 
ston Harvester Co. v. McLean, 15 N. W. Rep. 177; Spears v. Wilson Sewing- 
machine Co. Id. 894. 

§ 1854. Blank indorsement. One who makes himself a party 
to an instrument intended to be negotiable, but which is left wholly or 
partly in blank, for the purpose of filling afterwards, is liable upon 
the instrument to an indorsee thereof in due course, in whatever man- 
ner and at whatever time it may be filled, so long as it remains negotia- 
ble in form. 


Cal. 8125. 
Gutwillig v. Stumes, 2 N. W. Rep. 774. 


ARTICLE IV.—PRESENTMENT FOR PAYMENT. 


$ 1855. Demand. It is not necessary to make a demand of pay- 
ment upon the principal debtor in a negotiable instrument, in order to 
charge him; but if the instrument is by its terms payable at a speci- 
fied place, and he is able and willing to pay it there at maturity, such 
ability and willingness are equivalent to an offer of payment upon his 
part. 

Cal. 3130. 


§ 1856. How presented. Presentment of a negotiable instru- 
ment for payment, when necessary, must be made as follows, as nearly 
as by reasonable diligence it is practicable: 

1. The instrument must be presented by the holder; 

2. The instrument must be presented to the principal debtor, if he 
can be found at the place where presentment should be made, and if 
not, then it-must be presented to some other person having charge 
thereof, or employed therein, if one can be found there; 

8. An instrument which specifies a place for its payment must be 
presented there, and if the place specified includes more than one house, 
then at the place of residence or business of the principal debtor, if it 
can be found therein; 7 

4. An instrument which does not specify a place for its payment 
must be presented at the place of residence or business of the principal 
debtor, or wherever he may be found, at the option of the presenter; 
and, 
5. The instrument must be presented upon the day of its maturity, 
or, if it be payable on demand, it may be presented upon any day. It 
must be presented within reasonable hours, and, if it be payable at a 
banking-house, within the usual banking hours of the vicinity; but, by 
the consent of the person to whom it should be presented, it may be 
presented at any hour of the day. 

6. If the principal debtor have no place of business, or if his place 


` of business or residence cannot, with reasonable diligence, be ascertained, 


presentment for payment is excused. 


Cal. 3131. 
Luning v. Wise, 1 Pac. Rep. 495; Wallace v. Crilley, 1 N. W. Rep. 301; 
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t 

Allan v. Eldred, 6 N. W. Rep, 565; Townsend v. Star Wagon Co. 7 N-W. 
Rep. 274. : 

$ 1857. Apparent maturity. The apparent maturity of a nego- 
tiable instrument, payable at a particular time, is the day on which by 
its terms it becomes due; or, when that is a holiday, the next business 
day. 

Cal. 3182. 

$ 1858. Presumed dishonor. A bill of exchange, payable at a 


certain time after sight, which is not accepted within ten days after its- 


date, in addition to the time which would suffice, with ordinary dili- 
gence, to forward it for acceptance, is presumed to have been dishonored. 
Cal. 3133. 


§ 1859. Maturity defined. The apparent maturity of a bill of 
exchange, payable at sight or on demand, is: 

1. Ifit bears interest, one year after its date; or, 

2. If it does not bear interest, ten days after its date, in addition to 
the time which would suffice, with ordinary diligence, to forward it for 
acceptance. 

Cal. 8134. 


$ 1860. Same of note. The apparent maturity of a promissory 
note, payable at sight or on demand, is: 

1. Ifit bears interest, one year after its date; or, 

2. Ifit does not bear interest, six mens after its'date. 

Cal. 3135. 


§ 1861. Added time. Where a promissory note is payable at a 
certain time after sight or demand, such time is to be added to the peri- 
ods mentioned in the last section. 

Cal. 3186. 


§ 1862. Conditions required. A party to a negotiable instru- 
ment may require, as a condition concurrent to its payment by him: 

1. That the instrument be surrendered to him, unless it is lost or 
destroyed, or the holder has other claims upon it; or, 

2. Ifthe holder has a right to retain the instrument, and does retain 
it, then that a receipt for the amount paid, or an exoneration of the 
party paying, be written thereon; or, 

3. Ifthe instrument is lost or destroyed, then that the holder give 
to him a bond, executed by himself and two sufficient sureties, to indem- 
nify him against any lawful claim: thereon. 

Cal. 8137. 


ARTICLE V.——~DISHONOR OF NEGOTIABLE INSTRUMENTS. 


§ 1863. Dishonor defined. A negotiable instrument is dishon- 
ored when it is either not paid or not accepted according to its tenor, 
on presentment for the purpose, ot without presentment, where that is 
excused. 

Cal. 3141. 

v.2—69 
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§ 1864. Notice, how given. Notice of the dishonor of a negotia- 
ble instrument may be given: 

1. By a holder thereof; or, 

2. By any party to the instrument who might be compelled to pay 
it to the holder, and who would, upon taking it up, have a right to re- 
imbursement from the party to whom the notice is given. 

Cal. 3142. 

Shaffer v. Maddox, 2 N. W. Rep. 464. 

§ 1865. Form of notice. A notice of dishonor may be given in 
any form which describes the instrument with reasonable certainty, and 
substantially informs the party receiving-it that the instrument has been 
dishonored. 

Cal. 3148. 

§ 1866. How served. A notice of dishonor may be given: 

1. By delivering it to the party to be charged, personally, at any 
place; or, 

2. By delivering it to some person of discretion, at the place of resi- 
dence or business of such party, apparently acting for him; or, 

3. By properly folding the notice, directing it to the party to be 
charged at his place of residence, according to the best information that 
-the person giving the notice can obtain, depositing it in the post-office 
most conveniently accessible from the place where the presentment was 
made, and paying the postage thereon. 

Cal. 8144. 

Forbes v. Omaha Nat. Bank, 6 N. W. Rep. 393; Riggs v. Hatch, 16 Fed. 
Rep. 838, and note, 842. 

§ 1867. Service after death. In case of the death of a party to 
whom notice of dishonor should otherwise be given, the notice must be 
given to one of his personal representatives; or if there are none, then 
to any member of his family who resided with him at his death; or if 
there is none, then it must be mailed to his last place of residence, as 
prescribed by subdivision three of the last section. 

Cal. 3145. 

§ 1868. Same valid. A notice of dishonor sent to a party after 
his death, but in ignorance thereof, and in good faith, is valid. 

Cal. 3146. 

§ 1869. If not by mail, when. Notice of dishonor, when given 
by the holder of an instrument, or his agent, otherwise than by mail, 
must be given on the day of his [its] dishonor, or on the next business 
day thereafter. 

Cal, 3147. 

§ 1870. Notice by mail. When notice of dishonor is given by 
mail, it must be deposited in the post-office in time for the first mail 
which closes after noon of the first business day succeeding the dishonor, 
and which leaves the place where the instrument was dishonored, for the 
place to which the notice should be sent. 

Cal. 3148. 
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§ 1871. By agent. When the holder of a negotiable instrument, 
-at the time of its dishonor, is a mere agent for the owner, it is sufficient 
for him to) give notice to his principal in the same manner as to an in- 
dorser, and his principal may give notice to any other party to be 
charged, as if he were himself anindorser. And if an agent of.the owner 
employs a subagent, it is sufficient for each successive agent or subagent 
to give notice in 1 like manner to his own principal.” 

Cal. 3149. 


§ 1872. Notice to prior parties. Every party to a negotia- 
ble instrument, receiving notice of .its dishonor, has the like time there- 
after to give similar notice to prior parties, as the original holder had 
after its dishonor. But this additional time is available only to the par- 
ticular party entitled thereto. 

Cal. 3150. 

Claflin v. Reese, 6 N. W. Rep. 729. 


§ 1878. Benefits all parties. A notice of the dishonor of a ne- 
gotiable instrument, if valid in favor of the party giving it, inures to 
the benefit of all other parties thereto, whose right to give the like notice 
has not then been lost. 

Cal. 3151. 


ARTICLE VI.-—EXCUSE OF PRESENTMENT AND NOTICE. 


§ 1874. Excuses classified. Notice of dishonor is excused: 

1. When the party by whom it should be given cannot, with rea- 
sonable diligence, ascertain either the place of residence or business of 
the party to be charged; or, * 

2.° When there is no post-office communication between the town of 
the party by whom the notice should be given, and the town in which 
the place of residence or business of the party to be charged is situ- 
ated; or, 

8. When the party to be charged is the same person who dishonors 
the instrument; or, 

4. When the notice is waived by the party entitled thereto. 

Cal. 3155. 


Hale v. Danforth, 1 N. W. Rep. 284; Whiteley v. Allen, 9 N. W. Rep. 190; 
Isham v. McClure, 12 N. W. Rep. 558. 


§ 1875. Presentmentexcused. Presentment and notice are ex- 
cused as to any party to a negotiable instrument, who informs the holder 
within ten days before its maturity that it will be dishonored. 


Cal. 3156. 
Appelgarth v. Aybott, 1 Pac. Rep. 43. 


§ 1876. Security excuses. If, before or after the maturity of an 
instrument, an indorser has received full security for the amount thereof, 
or the maker has assigned all his estate to him as such security, pre- 
sentment and notice to him are excused. 

Cal. 3157. 
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$ 1877. Delay excused. Delay in presentment, or in giving no-- 
tice of dishonor, is excused, when caused by circumstances which the 
party delaying could not have avoided by the exercise of reasonable care 
and diligence. 

Cal. 8158. : 

$ 1878. Extent of waiver. A waiver of presentment waives no-- 
tice of dishonor, also, unless the contrary is expressly stipulated; but a 
waiver of notice does not waive presentment. 

Cal. 3159. 

$ 1879. Waiver of protest. . A waiver of protest on any negoti- 
able instrument other than a foreign bill of exchange, waives presentment. 
and notice. 

Cal. 3160. 


ARTICLE VII.—EXTINCTION OF NEGOTIABLE INSTRUMENTS. 


$ 1880. What does. The obligation of a party to a negotiable in-- 
strument is extinguished: 

1. In like manner with that of parties to contracts in general; or, 

2. By payment of the amount due upon the instrument, at or after- 
its maturity, in good faith and in the ordinary course of business, to any 
person having actual possession thereof, and appearing, by its terms, to- 
be entitled to payment. 

Cal. 3164. 

§ 1881. Revivor. If, after its extinction, a negotiable instrument 
comes into the possession of an indorsee in due course, the obligation. 
thereof revives in his favor. x 
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CHAPTER II. 
BILLS OF EXCHANGE. 


Articre I. Form and interpretation. ~ 
II. Days of grace. 
.III. Presentment for acceptance. 
IV. Acceptance. 
V. Acceptance or payment for honor. 
VI. Presentment for payment. 
VII. Excuse of presentment and notice. 
VIII. Foreign bills. 


ARTICLE I.—-FORM AND INTERPRETATION OF A BILL. 


§ 1882. Form of bill. A bill of exchange is an instrument, ne- 
-gotiable in form, by which one, who is called the drawer, requests an- 
other, called the drawee, to pay a specified sum of money. 

Cal. 3171. ; 

Lewis v. Lawrence, 14 N. W. Rep. 587. 

§ 1883. Additional drawee. A bill of exchange may give the 
name of any person, in addition to the drawee, to be resorted to in case 
of need. 

Cal. 3172. 

§ 1884. Parts of a set. A bill of exchange may be oe in 
any number of parts, each part stating the existence of the others, and 
all forming one set. 

Cal. 3172. 

§ 1885. In three parts. An agreement to draw a bill of ex- 
change binds the drawer to execute it in three parts, if the other party 
to the agreement desires it. 

Cal. 3174. 


§ 1886. One part for whole. Presentment, acceptance, or pay- 
ment of a single part in a set of a bill of exchange, is sufficient for the 
whole. 

Cal. 3175. 


§ 1887. Place of payment. A bill of exchange is payable: 

1. At the place where, by its terms, it is made payable; or, 

2. If it specify no place of payment, then at the place to which it is 
addressed; or, 

3., Ifit be not addressed to any place, then at the place of residence 
or business of the drawee, or wherever he may be found. If the drawee 
has no place of business, or if his place of business or residence cannot 
with reasonable diligence be ascertained, presentment for payment is ex- 
cused, and the bill may be protested for non-payment. ~- 

Cal. 3176. 
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§ 1888. Drawer. The rights and obligations of the drawer of a 
bill of exchange are the same as those of the first indorser of any other 
negotiable instrument. 

Cal. 3177. 

ARTICLE II.—-DAYS OF GRACE. 

$ 1889. What instruments have grace. Days of grace are- 
allowed, unless there be an express stipulation to the contrary, as fol- 
lows: 

1. On all bills of exchange or drafts payable at sight, whether for- 
eign or inland, the party or parties upon whom the same are drawn 
shall have three days of grace after presentation for payment of the same, 
but Sundays and holidays are excluded from the computation of the 
aforesaid days of grace; 

2. The like days of grace, to be computed as above, shall be allowed 
for the payment of all promissory notes, bills of exchange, and drafts, 
on the face of which time is given or specified; and, 

3. Notes due on demand shall also be subject to the like days of 
grace, in manner as aforesaid, after demand is made for the payment of 
the same. 


Cal. 3181. 
Green v. Raymond, 2 N. W. Rep. 881. 


ARTICLE III.~—-PRESENTMENT FOR ACCEPTANCE. 


§ 1890. Before payment. At any time before a bill of exchange 
is payable the holder may present it to the drawee for a e and 
if acceptance is refused the bill is dishonored. 

Cal. 3185. 

§ 1891. Manner of presentment. Presentments for acceptance 
must be made in the following manner, as nearly as by reasonable 
diligence it is practicable: 

1. The bill must be presented by the holder or his agent; 

2. It must be presented on a business day, and within reasonable 


hours; K 

3. It must be presented to the drawee, or, if he be absent from his 
place of residence or business, to some person having charge thereof, or 
employed therein; and, 

4. The drawee , on ‘such presentment, may postpone his acceptance 
or refusal until the next day. If the drawee have no place of business, 
or if his place of business or residence cannot with reasonable diligence 
be ascertained, presentment for acceptance is excused, and the bill may 
be protested for non-acceptance. 


Cal. 3186. 
Nicholson v. Barnes, 9 N. W. Rep. 652. 


§ 1892. Joint drawees. Presentment for acceptance to one of 
several joint drawees, and refusal by him, dispenses with presentment to- 
the others. 

Cal. 3187. 
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$ 1893. “‘Drawee in need. A bill of exchange which specifies a 
drawee in case of need, must be presented to him for acceptance or pay- 
ment, as the case may be, before it can be treated as dishonored. 

Cal. 3188. 


$ 1894. When made. When a bill of exchange is payable at a 
specified time after sight, the drawer and indorsers are exonerated if it 
is not presented for acceptance within ten days after the time which 
would suffice, with ordinary diligence, to forward it for acceptance, un- 
less presentment is excused. 

Cal. 3189. 

ARTICLE IV.—-ACCEPTANCE. 


§ 1895. How made. An acceptance of a bill must be made in 
writing, by the drawee, or by an acceptor for honor, and may be made 
by the acceptor writing his name across the face of the bill, with or with- 
out other words. 

Cal. 3193. 


§ 1896. Holder entitled to. The holder of a bill of exchange, 
if entitled to an acceptance thereof, may treat the bill as dishonored, if 
the drawee refuses to write across its face an unqualified:acceptance. 

Cal. 3194. 


§ 1897. What deemed sufficient. The holder of a bill of ex- 
change may, without prejudice to his rights against prior parties, receive 
and treat as a sufficient acceptance: 

1. An acceptance written upon any part of the bill, or upon a sep- 
arate paper; 

2. An acceptance qualified so far only as to make the bill payable at 
a particular place within the city or town in which, if the acceptance 
was unqualified, it would be payable; or, 

3. A refusal by the drawee to return the bill to the holder after pre- 
sentment; in which case the bill is payable immediately, without re- 
gard to its terms. 

Cal. 3195. 

Hoagland v. Erck, 10 N, W. Rep. 498. 

§ 1898. Upon separate paper. The acceptance of a bill of ex- 
change by a separate instrument binds the acceptor to one who, upon 
the faith thereof, has [taken] the bill for value, or other good considera- 
tion. 

Cal. 3196. 


§ 1899. Promise to accept. An unconditional promise, in writ- 
ing, to accept a bill of exchange, is a sufficient acceptance thereof, in 
favor of every person who, upon the faith thereof, has takén the pill for 
value or other good consideration. 

Cal. 3197. 


§ 1900. Cancellation of. The acceptor of a bill of exchange may 
cancel his acceptance at any time before delivering the bill to the holder, - 
and before the holder has, with the consent of the acceptor, transferred 
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his title to another person who has given value for it upon the faith of 
such acceptance. 

Cal. 3198. 

§ 1901. Admissions by. The acceptance of a bill of exchange 
admits the signature of the drawer, but does not admit the signature of 
any indorser to be genuine. 

Cal. 3199. 

ARTICLE V.—ACCEPTANCE OR PAYMENT FOR HONOR. 

§ 1902. When may be done. On the dishonor of a bill of ex- 
change by the drawee, and, in case of a foreign bill, after it has been 
duly protested, it may be accepted or paid by any person, for the honor 
of any party thereto. 

Cal. 3203. 

$ 1908. What holder must accept. The holder of a bill of ex- 
change is not bouid to allow it to be accepted for honor, but is bound 
to accept payment for honor. 

Cal. 3204. 

§ 1904. For honor, howmade. An acceptoror payer for honor 
must write a memorandum upon the bill, stating therein for whose honor 
he accepts or pays, and must give notice to such parties, with reason- 
able diligence, of the fact of such acceptance or payment. Having done 
so, he is entitled to reimbursement from such parties, and from all par- 
ties prior to them. 

Cal. 3205. 

$ 1905. How enforced. A bill of exchange which has been ac- . 
cepted for honor, must be presented at its maturity to the drawee for 
payment, and notice of its dishonor by him must be given to the ac- 
ceptor for honor in like manner as to anindorser; after which the acceptor 
for honor must pay the bill. 

Cal. 3206. 

§ 1906. . Notice by holder required. The acceptance of a bill 
of exchange for hpnor does not excuse the holder from giving notice of 
its dishonor by the drawee. 

Cal. 8207. 

ARTICLE VI.—-PRESENTMENT FOR PAYMENT. * 

§ 1907. Place. Ifa bill of exchange is by its terms payable at a 
particular place, and is not accepted on presentment, it must be pre- 
sented at the same place for payment, when presentment for payment is 
necessary. 

Cal. 3211. 

§ 1908. Presented where accepted. A bill of exchange, ac- 
cepted payable at a particular place, must be presented at that place for 
payment, when presentment for payment is necessary, and need not be 


* presented elsewhere. 


Cal. 3212. 
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§ 1909. : Reasonable diligence. Ifa bill of exchange, payable 
-at sight, or on demand, without interest, is not duly presented for pay- 
ment within ten days after the time in which it could, with reasonable 
diligence, be transmitted to the proper place for such presentment, the 
drawer and indorsers are exonerated, unless such presentment is ex- 
cused. 

Cal. 3213. 

$ 1910. No exoneration. Mere delay in presenting a bill of ex- 
change payable, with interest, at sight or on demand, does not exonerate 
any party thereto. 

Cal. 3214. 


i 


ARTICLE VII.—-EXCUSE OF PRESENTMENT AND NOTICE. 


§ 1911. Lack of capacity to accept. The ' presentment of a 
bill of exchange for acceptance is excused if the drawee has not capacity 
to accept it. 

Cal. 3218. 7 


§ 1912. Beyond control. Delay in the presentment of a bill of 
exchange for acceptance is excused when caused by circumstances over 
which the holder has no control. 

Cal. 3219. 


§ 1913. When forbidden. Presentment of a bill of exchange 
for acceptance or payment, and notice of its dishonor, are excused as to 
the drawer if he forbids the drawee to accept, or the acceptor to pay the 
bill; or if, at the time of drawing, he had no reason to believe that the 
drawee would accept or pay the same. 

Cal. 3220. 

ARTICLE VII.—FOREIGN BILLS. 


$ 1914. Definition. An inland bill of exchange is one drawn and 
payable within this territory. All others are foreign. 
Cal. 3224. 


§ 1915. Protest necessary. Notice of the dishonor of a foreign 
bill of exchange can be given only by notice of its protest. 

Cal. $225. 

Guelick v. Nat. State Bank of Burlington, 9 N. W. Rep. 328. 

§ 1916. By whom protested. Protest must be made by a nọ- 
tary public, if, with reasonable diligence, one can be obtained; and if 
not, then by any reputable person, in the presence of two witnesses. 

Cal. 3226. 

Guelick v. Nat. State Bank of Burlington, 9 N. W. Rep. 328; Pierce v. 
Indseth, 1 Sup. Ct. Rep. 418. 

§ 1917. Form of protest. Protest must be made by an instru- 
ment in writing, giving a literal copy of the bill of exchange, with all 
that is written thereon, or annexing the original, stating the presentment, 
and the manner in which it was made; the presence or absence of the 
drawee or acceptor, as the case may be; the refusal to accept, or to pay, 
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or the inability of the drawee to give a binding acceptance; and, in case 
of refusal, the reason assigned, if any; and, finally, protesting against all: 
the parties to be charged. 


Cal. 8227. $ 
Guelick v. Nat. State Bank of Burlington, 9 N. W. Rep. 328; Pierce v. 
Indseth, 1 Sup. Ct. Rep. 418. 


§ 1918. Place of protest. A protest for non-acceptance must be 
made in the city or town in which the bill is presented for acceptance; 
and a protest for non-payment, in the city or town in which it is pre- 
sented for payment. 

Cal. 8228. 


§ 1919. When noted. A protest must be noted on the day of the 
presentment, or on the next business day; but it may be written out at 
any time thereafter. 

Cal. 3229. 


§ 1920. Protest excused. The want of protest of a foreign bill 
of exchange, or delay in making the same, is excused in like cases with 
the want or delay of presentment. 

Cal. 82380. 

See secs. 1911-1918. 

Wolford v. Andrews, 13 N. W. Rep. 167. 


§ 1921. Notice, how given. Notice of protest must be given in. 
the same manner as notice of dishonor, except that it may be given by 
the notary who makes the protest. 

Cal. 3281. 


§ 1922. Protest waived by bill. If a foreign bill of exchange 
on its face waives protest, notice of dishonor may be given to any party 
thereto in like manner as of an inland bill; except that if any indorser 
of such a bill expressly requires protest to be made, by a direction writ- 
ten on the bill at or before his indorsement, protest must be made, and 
notice thereof given to him and to all subsequent indorsers. 

Cal. 3282. 


§ 1923. Declaration for honor. One who pays a foreign bill of 
exchange for honor must declare, before payment, in the presence of a 
person authorized to make protest, for whose honor he pays the same, in 
order to entitie him to reimbursement. 

Cal. 38238. 


§ 1924. Damages include. Damages are allowed, as hereinafter 
prescribed, as a full compensation for interest accrued before notice of 
dishonor, re-exchange, expenses, and all other damages in favor of hold- 
ers for value only, upon bills of exchange drawn or negotiated within 
this territory, and protested for non-acceptance or non-payment. 

Cal. 3234. 


$ 1925. Rates of damages. Damages are allowed under the last. 
section upon bills drawn upon any person: 
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1. If drawn upon any person in this territory, two dollars upon each. 
one hundred dollars of the principal sum specified in the bill. 

2. If drawn upon any person out of this territory, but in the states 
of Nebraska, Iowa, Minnesota, Wisconsin, Ilinois, and Missouri, or in 
the territory of Montana, three dollars upon each hundred dollars of the. 
principal sum specified in the bill. 

8. If drawn upon any person in any of the United States or territo- 
ries other than those above named, five dollars upon each hundred dol- 
lars of the principal sum specified in the bill. 

4, If drawn upon any person in any place in a foreign country, ten 
dollars upon each hundred dollars of the principal sum specified in the 
bill. 

And from the time of notice of dishonor and demand of payment, 
lawful interest must be allowed upon the aggregate amount of the prin- 
cipal sum specified in the bill, and the damages mentioned as above. 

Cal. 3235, 8236. 


$ 1926. In United States money. Ifthe amount ofa protested 
bill of exchange is expressed in money of the United States, damages 
are estimated upon such amount without regard to the rate of exchange. 
Cal. 3287. 


~ § 1927. In foreign money. If the amount of a protested bill of 
exchange is expressed in foreign money, damages are estimated upon 
. the value of a similar bill at the time of protest in the place nearest to 
the place where the bill was s negotiated, and where such "bills are Cur- 
rently sold. 

Cal. 3238. 


CHAPTER III. 
PROMISSORY NOTES. 


$ 1928. Definition. A promissory note is an instrument, negoti- 
able in form, whereby the signer promises to pay a specified sum of 
money. , 

Cal. 3244. 

See sec. 1827, and cases there cited. 

Farmers Nat. Bank v. Rasmussen, 1 Dak. 60; Cook v. Weirman, 2 N. 
W. Rep. 386; Gallery v. Nat. Ex. Bank of Albion, Id. 193; Newton Wagon 
Co. v. Dier, 4 N. W. Rep. 995; Fletcher v. Daugherty, 13 N. W. Rep. 207; 
Hollen v. Davis, Id. 413. l 

$ 1929. Certain bill a note. An instrument in the form of a bill 
of exchange, but drawn upon and accepted ‘by the drawer himself, is to 
be deemed a promissory note. 

Cal. 8245. 


§ 1930. Converted into note. A bill of exchange, if accepted, 
with the consent of the owner, by a person other than the drawee or an 
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acceptor for honor, becomes in effect the promissory note of such per- 
son, and all prior parties thereto are exonerated. 

Cal. 3246. 

$ 1931. Laws applicable. Chapter one of this title, and sections 
one thousand eight hundred and eighty-nine and. one thousand nine. 
hundred and ten of this Code, apply to promissory notes. 

Cal. 3247. 

§ 1932. Delay exonerates. Ifa promissory note, payable on 
demand or at sight, without interest, is not duly presented for payment 
within six months from its date, the indorsers thereof are exonerated un- 
less such presentment is excused. 

Cal. 3248, 


CHAPTER IV. 
CHECKS. 


§ 1983. Definition. A check is a bill of exchange drawn upon a 
bank or banker, or a person described as such upon the face thereof, and 
payable on demand, without interest. ; 

Cal. 3254. 

McIntosh v. Lytle, 3 N. W. Rep. 983. 

$ 1934. Like bill, except. A check is subject to all the provis- 
ions of this Code concerning bills of exchange, except that: 

1. The drawer and indorsers are exonerated by delay in presentment 


only to the extent of the injury which they suffer thereby. 
2. An indorsee, after its apparent maturity, but without actual no- 
tice of its dishonor, acquires a title equal to that of an indorsee before 


such period. 
3. No days of grace are allowed on checks. 
Cal, 3255. $ 


CHAPTER V. 
BONDS, BANK-NOTES, AND CERTIFICATES OF DEPOSIT. 


§ 1935. Continuing negotiability. A bank-note remains nego- 
tiable even after it has been paid by the maker. 

Cal. 3261. 

§ 19386. Known dishonor. A transferee of a bond, bank-note, or 
certificate of deposit, after its apparent maturity or actual dishonor within 


- 
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his knowledge, acquires a title equal to that of a transferee before such 
event. i 


See sec, 818. 


TITLE XVI. 
GENERAL PROVISIONS. 


$ 1987. The contract may waive these titles. Except where it 
is otherwise declared, the provisions of the foregoing fifteen titles of this 
part, in respect to the rights and obligations of parties to contracts, are 
subordinate to the intention of the parties, when ascertained in the man- 
ner prescribed by the chapter on the interpretation of contracts; and the 
benefit thereof may be waived by any party entitled thereto, unless such 
waiver would be against public policy. 

Cal. 3268. 
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DIVISION FOURTH. 


GENERAL PROVISIONS. 


APPLICABLE TO PERSONS, PROPERTY, AND OBLIGATIONS, OR 
TO TWO OF THOSE SUBJECTS. 


Part I. Relief. 
II. Special relations of debtor and creditor. 
III. Nuisance. 
IV. Maxims of jurisprudence. 
V. Definitions and general provisions. 


~ 


PART I. 


RELIEF. 


Titre I. Relief in general. 
II. Compensatory relief. 
ITI. Specific relief. 
IV. Preventive relief. 


TITLE I. 
RELIEF IN GENERAL. 


§ 1938. Species of relief. As a general rule, compensation is 
the relief or remedy provided by the law of this territory for the viola- 
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i 
‘tion of private rights, and the means of securing their observance; and 
specific and preventive relief may be given in no other cases than those 
specified in this part of the Civil Code. 

-Cal. 3274. 

Hempstead v. City of Des Moines, 3 N. W. Rep. 128. 

§ 1939. Relief from forfeiture. Whenever, by the terms of an 
obligation, a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture, by reason of his failure to comply with its provisions, he 
may be relieved therefrom, upon making full compensation to the other 
party, except in case of a grossly negligent, willful, or fraudulent breach 
of duty. 

Cal. 3275. 


TITLE II. 


COMPENSATORY RELIEF. 


(CHAPTER I. Damages in general. 
IL. Measure of damages. 


‘CHAPTER I. 
DAMAGES IN GENERAL. 


ARTICLE I. General principles. 
II. Interest as damages. 
III. Exemplary damages. 


ARTICLE I.——GENERAL PRINCIPLES. 


'§ 1940. Damages for any injury. Every person who suffers 
‘detriment from the unlawful act or omission of another, may recover 
from the person in fault a compensation therefor in money, which is 
‘called damages. ss 

Cal. 3281. 

Injuries resulting from willful acts—negligence. Sec. 979. 

Carriers—obligation to accept and deliver. Secs. 1962-1964. 

Breach of contracts. Secs. 1947-1958. 

Breach of warranty. Secs. 1959-1961. 

Damages for wrongs committed. Secs. 1967-1974. 
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Exemplary damages. Sec. 1946. 

Interest as damages. Secs. 1943-1945. 

Penal damages. Secs. 1975-1978. 

§ 1941. Definition. Detriment is a loss or harm suffered in per- 
son or property. 

Cal. 3282. 

Personal rights. Secs. 27-33. 

§ 1942. Future detriment. Damages may be awarded in a ju- 
dicial proceeding for detriment resulting after the commencement thereof, 
or certain to result in the future. 

Cal. 3283. 


% 


ARTICLE II.-—-INTEREST AS DAMAGES. 


§ 1943. Interest upon damages. Every person whe is entitled 
to recover damages certain, or capable of being made certain by calcula- 
tion, and the right to recover which is vested in him upon a particular 
day, is entitled also to recover interest thereon from that day, except 
during such time as the debtor is prevented by law, or by the act of the 
creditor, from paying the debt. 

Cal. 3287. 

Varco v. C., M. & St. P. Ry. Co. 18 N. W. Rep. 921. 

$ 1944. Jury may allow. In an action for the breach of an 
obligation not arising from contract, and in every case of oppression, 
fraud, or malice, interest may be given, in the discretion of the jury. 

Cal. 3288. 

§ 1945. Waiver of interest. Accepting payment of the whole 
principal, as such, waives all claim to interest. 


Cal. 3290. 
ARTICLE II],—-EXEMPLARY DAMAGES. 


§ 1946. When jury may give. In any action for the breach 
of an obligation not arising from contract, where the defendant has been 
guilty of oppression, fraud, or malice, actual or presumed, the jury, in 
addition to the actual damages, may give damages for the sake of ex- 
ample, and by way of punishing the defendant. 

Cal. 3294. 

Evening News Ass’n v. Tryon, 4 N. W. Rep. 267. Steele v. Thompson, 
Id. 536; Boetcher v. Staples, 7 N. W. Rep. 263; Craig v. Cooke, 9 N. W. 
Rep. 712; Jones v. Marshall, 10 N. W. Rep. 264; Lavery v. Crook, Id. 599; 
Batterson v. C. & G. T. Ry. Co. 13 N. W. Rep. 508; Davidson v. M. G. Ry. Co. 
Id. 804; Eriston v. Cramer, 15 N. W. Rep. 760. 
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CHAPTER II. 
MEASURE OF DAMAGES. 


ArticLe I. Damages for breach of contract. . 
IT. Damages for wrongs. 
III. Penal damages. 
IV. General provisions. 


ARTICLE I.--DAMAGES FOR BREACH OF CONTRACT. : 


§ 1947. Proximate results. For the breach of an obligation 
arising from contract, the measure of damages, except where otherwise 
expressly provided by this Code, is the amount which will compensate 
the party aggrieved for all the detriment proximately caused thereby, 
or which, in the ordinary course of things, would be likely to -result 
therefrom. 

Cal. 3300. ; 

Carli v. Seymour, 3 N. W. Rep. 348; McEwen v. McKinnon, 11 N. W. Rep. 
828; McMillan v. Malloy, 4 N. W. Rep. 1004; Salvo v. Duncan, Id. 1074; 
Allis v. McLean, 12 N. W. Rep. 640; Nelson v. Morse, 9 N. W. Rep. 1; Hill 
v. Palmer, 14 N. W. Rep. 20; Sycamore Marsh Harvester Co. v. Sturm, 18N. 
W. Rep. 202; Cochran v. Quackenbush, Id. 154; Bierbach v. Goodyear Rub- 
ber Co. 11 N. W. Rep. 514; Frohreich v. Gammon, Id. 88; Borchardt v. 
Wausau Boom Co. Id. 440; (changing grade of street, Meyer v. City of Bur- 
lington, 8 N. W. Rep. 558; Goodrich v. City of Omaha, 4 N. W. Rep. 424;) 
Jackson v. Armstrong, 14 N. W. Rep. 702; Bridges v. Lanham, 15 N. W. 
Rep. 704; Wright v. Wright, Id. 571; Cushing v. Seymour, Id. 249; Alberts v. 
Stearns, Id. 505; Mitchell v. Scott, 1 N. W. Rep. 968; Howell v. Medler, 2 N. 
W. Rep. 911; Briggs v. Brushaber, 5 N. W. Rep. 883; Reynolds v. B. & M. R. 
Co. 7 N. W. Rep. 737; Taft v. Tiede, Id. 617; Wetmore v. Patterson, 8 N. W. 
Rep. 67; Inter-ocean Transp. Co. v. Sheriffs, 11 N. W. Rep. 480. 


§ 1948. Must be certain. No damages can be recovered for a 
breach of contract which are not clearly ascertainable in both their na- 
ture and origin. 

Cal. 3301. 


§ 1949. Principal and interest. The detriment caused by the 
breach of an obligation to pay money only is deemed to be the amount 
due by the terms of the obligation, with interest thereon. 

Cal. 3302. f 


§ 1950. Foreign bills. For the.dishonor of foreign bills of ex- 
change, the damages are prescribed by sections one thousand nine hun- 
dred and twenty-five, one thousand nine hundred and twenty-six, and 
one thousand nine hundred and twenty-seven, of this Code. 

Cal. 3303. 


§ 1951. Covenants in grants. The detriment caused by the 
breach of a covenant of seizin, of right to convey, of warranty, or of 
quiet enjoyment, in a grant of an estate in real property, is deemed to be: 

y.2—70 ra 
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1. The price paid to the grantor, or, if the breach is partial only, 
such proportion of the price as the value of the property affected by the 
breach bore at the time of the grant to the value of the whole property; 

2. Interest thereon for the time during which the grantee derived no 
benefit from the property, not exceeding six years; and, 

3. Any expenses properly incurred by the covenantee in defending 
his possession. 


Cal. 3304. 
Post v. Campau, 3 N. W. Rep. 272; Mischke v. Baughn, Id. 548; Smith v. 


Hughes, 7 N. W. Rep. 653; Messer v. Oestreich, 10 N. W. Rep. 6; Johnson 
v. Skillman, 12 N. W. Rep. 149; Bartelt v. Braunsdorf, 14 N. W. Rep. 869. 


§ 1952. Incumbrances. The detriment caused by the breach of 
a covenant against incumbrances, in a grant of an estate in real property, 
is deemed to be the amount which has been actually expended by the 
covenantee in extinguishing either the principal or interest thereof; not 
exceeding, in the former case, a proportion of the price paid to the 
grantor, equivalent to the relative value at the time of the grant, of the 
property affected by the breach, as compared with the whole; or, in the 
latter case, interest on a like amount. 


Cal. 3305. 
Post v. Campau, 3 N. W. Rep. 272; Hollinsworth v. Johnson, 11 N. W. 


Rep. 848. 


§ 1958. Agreement to convey. The detriment caused by the 
breach of an agreement to convey an estate in real property is deemed 
to be the price paid, and the expenses properly incurred in examining 
the title and preparing the necessary papers, with interest thereon; but 
adding thereto, in case of bad faith, the difference between the price 
agreed to be paid and the value of the estate agreed to be conveyed, at 
the time of the breach, and the expenses properly incurred in preparing 
to enter upon the land. 


Cal. 3306. 


$ 1954. Same to buy. The detriment caused by the breach of 
an agreement to*purchase an estate in real property is deemed to be the 
excess, if any, of the amount which would have been due to the seller, 
under the contract, over the value of the property to him. 


Cal. 3307. 


§ 1955. Delivery of personalty. The detriment caused by the 
breach of a seller’s agreement to deliver personal property, the price of 
which has not been fully paid in advance, is deemed to be the excess, 
if any, of the value of the property to the buyer over the amount which 
would have been due to the seller under the contract if it had been ful- 


filled. 

Cal. 3308. 

Hammer v. Schoenfelder, 2 N. W. Rep. 1129; Lindon v. Eldred, 5 N. W. 
Rep. 862; Taft v. Tiede, 7 N. W. Rep. 617; Cockburn v. Ashland Lumber 
Co. 12 N. W. Rep. 49; McDonald v. Gardner, 13 N. W. Rep. 689; Howard 
v. Bellows, 14 N. W. Rep. 570; Stevens v. Brown, Id, 735. 
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§ 1956. Same. The detriment caused by the breach of a seller’s 
-agreement to deliver personal property, the price of which has been fully 
paid to him in advance, is deemed to be the same as in case of a wrong- 
ful conversion. ` 
Cal. 3309. > 


§ 1957. Agreement to accept and pay. The detriment caused 
by the breach of a buyer’s agreement to accept and pay for personal 
property, the title to which is vested in him, is deemed to be the con- 
tract price. ` , . 

Cal. 3310. 


§ 1958. To buy personalty. The detriment caused by the breach 
of a buyer’s agreement to accept and pay for personal property, the title 
to which is not vested in him, is deemed to be: 

1. Ifthe property has been resold, pursuant to section one thousand. 
eight hundred and four, the excess, if any, of the amount due from the 
buyer, under the contract, over the net proceeds of the resale; or, 

2. Ifthe property has not been resold in the manner prescribed by 
section one thousand eight hundred and four, the excess, if any, of the 
amount due from the buyer, under the contract, over the value to the 
seller, together with the excess, if any, of the expenses properly incurred. 
in carrying the property to market, over those which would have been 
incurred for the carriage thereof if the buyer had accepted it. 

Cal. 3311. 7 


$ 1959. Breach of warranty to title. The detriment caused 
by the breach of a warranty of the title of personal property sold, is 
deemed to be the value thereof to the buyer, when he is deprived of its 
possession, together with any costs which he has become liable to pay, 
in an action brought for the property by the true owner. 

Cal. 3812. 

See Warranty, secs. 1003-1018. 

Hersey v. Long, 14 N. W. Rep. 508. 


§ 1960. As to quality. The detriment caused by the breach of 
a warranty of the quality of personal property is deemed to be the ex- 
cess, if any, of the value which the property would have had at the time 
to which the warranty referred, if.it had been complied with, over its 
actual value at that time. 

Cal. 3318. | 

Warranty. Secs. 1012, 1013. , 

Sycamore Marsh Harvester Co. v. Sturm, 13 N. W. Rep. 202; Hopkins v.. 
O’Neil, 9 N. W. Rep. 448; Frohreich v. Gammon, 11 N. W. Rep. 88; Min- 
neapolis Harvester Works v. Bonnallie, 18 N. W. Rep. 149; Winkler v. Patten, 
15 N. W. Rep. 380; Daniels v. Aldrich, 3 N. W. Rep. 253; Warder v. Fisher, 
4N. W. Rep. 470; Jack v. D. M. & F. D. Ry. Co. 5 N. W. Rep. 537; McDon- 
ald Manuf’g Co. v. Thomas, Id. 737; Birdsall v. Carter, 7 N. W. Rep. 751; 


Worden v. Sycamore Marsh Harvester Co. Id. 756; Thoreson v. Minneapolis 
Harvester Works, 13 N. W. Rep. 156. ‘e 


§ 1961. Fitness. The detriment caused by the breach of a war- 
-ranty of the fitness of an article of personal property for a particular 
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purpose, is deemed to be that which is defined by the last section; to~- 
gether with a fair compensation for the loss incurred by an effort in good. 
faith to use it for such purpose. 


Cal. 3314. 

Osborne v. Rawson, 10 N. W. Rep. 201; Sycamore Marsh Harvester Co. v. 
Sturm, 13 N. W. Rep. 202; Marsh v. Snyder, 15 N. W. Rep. 341; Wood 
Machine Co. v. Smith, Id. 906. 


$ 1962. By carrier to accept. The detriment caused by the- 
breach of a carrier’s obligation to accept freight, messages, or passengers. 


_is deemed to be the difference between the amount which he had aright 


to charge for the carriage, and the amount it would be necessary to pay 
for the same service when it ought to be performed. 

Cal. 3315. 

See secs. 475, 1256, 1276, 1277. 

§ 1963. To deliver. The detriment caused by the breach of æ 
carrier’s obligation to deliver freight, where he has not converted it to 
his own use, is deemed to be the value thereof at the place and on the 
day at which it should have been delivered, deducting the freightage to. 
which he would have been entitled if he had completed the delivery. 

Cal. 3316. 

§ 1964. Delay by carrier. The detriment caused by a carrier’s 
delay in the delivery of freight is deemed to be the depreciation in the 
intrinsic value of the freight during the delay, and also the depreciation, 
if any, in the market value thereof, otherwise than by reason of a depre- 
ciation in its intrinsic value at the place where it ought to have been 
delivered, and between the day at which it ought to have been delivered 
and the day of its actual delivery. 

Cal. 3317. 

§ 1965. By agent of authority. The detriment caused by the 
breach of a warranty of an agent’s authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with, and the reasonable expenses of legal 
proceedings taken, in good faith, to enforce the act of the agent against 
his principal. + 

Cal. 33818. 

See sec. 1376. 

§ 1966. Of marriage. The damages for the breach of a promise 
of marriage rest in the sound discretion of the jury. 


Cal. 3319. 
Bennett v. Beam, 4 N. W. Rep. 8; Giese v. Schultz, 10 N. W. Rep. 598. 
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CHAPTER II. 
DAMAGES FOR WRONGE. . 


§ 1967. Proximate detriment. For the breach of an obliga- 
tion not arising from contract, the measure of damages, except where 
otherwise expressly provided by this Code, is the amount. which will 
compensate for all the detriment proximately caused thereby, whether 
it could have been anticipated or not. 

Cal. 3333. 

Personalrights. Secs. 27-33, 973. Libeland slander. Secs. 29, 30; Even- 
ing News Ass’n v. Tryon, 4 N. W. Rep. 267; Eviston v. Cramer, 15 N. W. 
Rep. 760; Johnston v. Disbrow, 10 N. W. Rep. 79; Johnson v. C., R. I. & P. 
Ry. Co. 12 N. W. Rep. 329. Abduction of wife. Perry v. Lovejoy, 14 N. 
W. Rep. 485. Seduction. Lavery v. Crooke, 9 N. W. Rep. 599. Negli- 


gent medical treatment. Stuhlmiller v. Cloughly, 13 N. W. Rep. 55. Phy-, 


sician, for deceit. De May v. Roberts, 9 N. W. Rep. 146. Fraud. Daniels 
v. Dayton, 13 N. W. Rep. 392; Clews v. Fraer, 10 N. W. Rep. 838. Ab- 
stinence from injury. Sec. 973. Sale of intoxicating liquors. Kehrig v. 
Peters, 2 N. W. Rep. 801. Roose v. Perkins, Id. 715; Steele v. Thompson, 
4 N. W. Rep. 536; Town of New Hampton v. Conroy, 9 N. W. Rep. 417; 
Loan v. Hiney, 4 N. W. Rep. 865; Grand R. & I. Ry. Co. v. Heisel, 11 N. 
W. Rep. 212; Hampton v. Johns, 12 N. W. Rep. 276. 

Other cases. Franz v.8.C. & P. R. Co. 7 N. W. Rep. 472. Trespass. 
Craig v. Fowler, 13 N. W. Rep. 116; Craig v. Cook, 9 N. W. Rep. 712; 
Weaver v. M. & R. R. Boom Co. 11 N. W. Rep. 118; Leber v. M. & N. W. 
Ry. Co. 13 N. W. Rep. 31; Keables v. Christie, 11 N. W. Rep. 400; Soule v. 
Hough, 8 N. W. Rep. 50, 159; Kellogg v. Lovely, Id. 699; Enos v. Cole, 10 N. 
W. Rep. 3877. Nuisance. Pierce v. Wagoner, 13 N. W. Rep. 170; Baltimore 
& P. R. Co. v. Fifth Baptist Church, 2 Sup. Ct. Rep. 719. Deceit. Markel 
v. Moudy, 14 N. W. Rep. 409. Sheriff, for oppression. Handy v. Clippert, 
15 N. W. Rep. 507; Prosser v. Coot, Id. 448. ? ‘ 


§ 1968. Wrongful occupation. The detriment caused by the 
wrongful occupation of real property, in cases not embraced in sections 
one thousand nine hundred and sixty-nine, one thousand nine hundred 
and seventy-five, one thousand nine hundred and seventy-six, and one 
thousand nine hundred and seventy-seven, is deemed to be the value of 
the use of the property for the time of such occupation, not exceeding 
Six years next preceding the commencement of the action, or proceeding 
to enforce the right to damages, and the costs, if any, of recovering the 
possession. 

Cal. 3334. 


§ 1969. Detainer by trustee. For willfully holding over real 
property by a person who entered upon the same as guardian or trustee 
for an infant, or by right of an estate terminable with any life or lives, 
after the termination of the trust or peculiar estate, without the consent 
of the party immediately entitled after such termination, the measure of 
damages is the value of the ‘profits received during such holding over. 

Cal. 3335. 

See. sec. 1299. 
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~ 


§ 1970. Conversion of personalty.. The detriment caused by - 
the wrongful conversion of personal property is presumed to be: 

1. The value of the property at the time of the conversion, with the 
interest from that time; and, 

2. A fair compensation for the time and money properly expended 
in pursuit of the property. 

Cal. 3336. 

See secs. 976, 977. 

Keables v. Christie, 11 N. W. Rep. 400; Peckinbaugh v. Quillin, 12 N. W. 
Rep. 104; McCormick v. Stevenson, Id. 828; Lowe v. Wing, 13 N. W. Rep. 
892; Shepard v. Barnes, 14 N. W. Rep. 110; Shepard v. Pettit, Id. 511; Lar- 
son v. Furlong, 8 N. W. Rep. 1; Dyer v. Rosenthal Id. 560; Hicks v. Lyle, 
9 N. W. Rep. 529; Ingersoll v. Gage, 10 N. W. Rep. 135; Hassfeldt v. Dill, Id. 
781; Finn v. Peck, Id. 202; Bottsford v. Murphy, 11 N. W. Rep. 875; Bow- 
ser v. Birdsell, 12 N. W. Rep. 888; Holt v. Van Epps, 1 Dak. 206; Jaudt v. 
South, 2 Dak. 46; Ingram v. Rankin, 2 N. W. Rep. 755; Brong v. Brown, 3 
N. W. Rep. 291; Allen v. Kinyon, 1 N. W. Rep. 863; Ingersoll v. Barnes, 
10 N. W. Rep. 127; Tucker v. Cole, 11 N. W. Rep. 703; Wooden-ware Co. v. 
U. S. 1 Sup. Ct. Rep. 398. 

§ 1971. Same—- presumption. The presumption declared by 
the last section cannot be repelled, in favor of one whose possession was 
wrongful from the beginning, by his subsequent application of the prop- 
erty to the benefit of the owner, without his consent, 

Cal. 3837. 


§ 1972. Damages to lienor. One having a mere lien on per- 
sonal property, cannot recover greater damages for its conversion, from 
one having a right thereto superior to his, after his lien is discharged, 
than the amount secured by the lien, and the compensation allowed by 
section one thousand nine hundred and seventy, for loss of time and ex- 
penses. i 

Cal. 3338. 

§ 1973. For seduction. The damages for seduction rest in the 
sound discretion of the jury. 

Cal. 3339. 

Lavery v. Crogke, 9 N. W. Rep. 599; Giese v. Schultz, 10°N. W. Rep. 598. 

Abduction of wife. Johnston v. Disbrow, 10 N. W. Rep. 79; White v. 
Ross, Id. 188. f 

§ 1974. Exemplary damages. For wrongful injuries to ani- 
mals, being subjects of property, committed willfully, or by gross negli- 
gence, in disregard of humanity, exemplary damages may be given. 


Cal. 3840. 
Brentner v. C., M. & St. P. Ry. Co. 12 N. W. Rep. 615. 


ARTICLE MI.——PENAL DAMAGES. 


§ 1975. Double rent. For the failure of a tenant to give up the 
premises held by him, when he has given notice of his intention to do- 
so, the measure of damagena is double the rent which ne ought otherwise, 
to pay. 

Cal. 3844. 


DAMAGES FOR WRONGS. 1111 

$ 1976., For willful holding over. For willfully holding over 
real property by a tenant after the end of his term, and after notice to 
quit has been duly given, and demand of possession made, the measure 
of damages is double the yearly value of the property, for the time of 
withholding, in addition to compensation for the detriment occasioned. 
thereby. 

Cal. 3845. 


§ 1977. For forcible exclusion. For forcibly ejecting or ex- 
cluding a person from the possession of real property, the measure of 
damages is three times such a sum as would compensate for the detri- 
ment caused to him by the act complained of. 

Craig v. Cook, 9 N. W. Rep. 712. 


§ 1978. Injuries to timber. For wrongfal injury to timber, 
trees, or underwood upon the land of another, or removal thereof, the 
measure of damages is three times such a sum as would compensate for 
the actual detriment, except where the trespass was casual and involun- 
tary, or committed under the belief that the land belonged to the tres- 
passer, or where the wood was taken by the authority of highway offi- 
cers for the purposes of a highway; in which cases the damages are a 
sum equal to the actual detriment. ‘ 

Cal. 3346. 

Thompson v. Moiles, 8 N. W. Rep. 577; Johnson v. Ashland Lumber Co. 
9 N. W. Rep. 464; Tuttle v. White, Id. 528; Tuttle v. Wilson, Id. 822; Scott 
v. Webster, 14 N. W. Rep. 280; Gerhardt v. Swaty, Id. 851; Shepard v. Pettit, 
Id. 511; Beeman v. Black, Id. 560. 


ARTICLE IV.— GENERAL PROVISIONS. 


$ 1979. Rule of value to seller.| In estimating damages, the 
value of property to a seller thereof is deemed to be the price which he 
could have obtained therefor in the market nearest to the place at which 
it should have been accepted by the buyer, and at such time after the 
breach of the contract as would have sufficed, with reasonable diligence, 
for the seller to effect a resale. 

Cal. 3353. 


§ 1980.. Value of equivalent. In estimating damages, except 
as provided by sections one thousand nine hundred and eighty-one and 
one thousand nine hundred and eighty-two, the value of property to a 
buyer or owner thereof, deprived of its possession, is deemed to be the 
price at which he might have bought an equivalent thing in the market 
nearest to the place where the property ought to have been put into his 
possession, and at such time after the breach of duty upon which his 
right to damages is founded as would suffice, with reasonable diligence, 
for him to make such a purchase. 

*Cal. 3354. . . 

$ 1981. Peculiar value. Where certain property has a peculiar 
value to a person recovering damages for deprivation thereof or injury 
thereto, that may be deemed to be its value against one who had notice 
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thereof before incurring a liability to damages in respect thereof, or 
against a willful wrong-doer. 

Cal. 3355. 

Hammer v. Schoenfelder, 2 N. W. Rep. 1129. 


§ 1982. Title papers. For the purpose of estimating damages, 
the value of an instrument in writing is presumed to be equal to that of 
the property to which it entitles its owner. 

Cal. 3356. 


§ 1983. Explanation. The damages prescribed by this chapter 
are exclusive of exemplary damages and interest, except where those are 
expressly mentioned. 

Cal. 3357. 

Exemplary damages. Sec. 1946. 


§ 1984. Limitation. Notwithstanding the provisions of this chap- 
ter, no person can recover a greater amount in damages forthe breach of 
an obligation than he could have gained by the full performance thereof 
on both sides, except in the cases specified in the articles on exemplary 
damages and penal damages, and in sections one thousand nine hundred 
and sixty-six, one thousand nine hundred and seventy-three, and one 
thousand nine hundred and seventy-four. 

Cal. 3358. 


§ 1985. Damages must be reasonable. Damages must, in 
all cases, be reasonable, and where an obligation of any kind appears to 
create a right to unconscionable and grossly oppressive damages, con- 
trary to substantial justice, no more than reasonable damages can be re- 
covered. 

Cal. 3359. 


§ 1986. Nominal damages. When a breach of duty has caused 
no appreciable detriment to the party affected, he may yet recover nom- 
inal damages. 

Cal. 3860. 


one GENERAL PRINCIPLES. Se 1113 


‘TITLE II. 


SPECIFIC AND PREVENTIVE RELIEF. 


CHAPTER I. General principles. j 
II. Specific relief. P 


III. Preventive relief. 0’ 
CHAPTER I. 


GENERAL PRINCIPLES. 


$ 1987. Certain relief— when. Specific or preventive relief 
may be given in the cases specified in this title, and in no others. 
Cal. 3366. 


§ 1988. Methods of giving specific relief. Specific relief is 
given: 

1. By taking possession of a thing, and delivering it to a claimant; 

2. By compelling a party himself to do that which ought to be 
done; or 

3. ' By declaring and determining the rights of parties otherwise than 
by an award of damages. 

Cal. 3367. = 

Nation v. Cameron, (Dak.) 11 N. W. Rep. 525. 


§ 1989. Same—preventive. Preventive relief is given by pro- 
hibiting a party from doing that which ought not to be done. 

Cal. 3368. 

Preventive relief. Secs. 2014-2017. 


§ 1990. Limitation. Neither specific nor preventive relief can be 
granted to enforce a penal law, except in a case of nuisance, nor to en- 
force a penalty or forfeiture in any case. 

Cal. 3369. 

Mills v. Evansville Seminary, 2 N. W. Rep. 550. 
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CHAPTER II. 


SPECIAL RELIEF. 


ARTICLE I. Possession of real property. 
II. Possession of personal property. 
III. Specific performance of obligations. 
IV. Revision of contracts. 
V. Rescission of contracts. 
VI. Cancellation of instruments. 


ARTICLE I.—POSSESSION OF REAL PROPERTY. 


§ 1991. How enforced. A person entitled to specific real prep- 
erty, by reason either of a perfected title, or of a claim to title which. 
ought to be perfected, may recover the same in the manner prescribed 
by the Code of Civil Procedure, either by a judgment for its possession, 
to be executed by the sheriff, or by a judgment requiring the other party 
to perfect the title and to deliver possession of the property. 

Cal. 3375. 

See Code Civil Proc. Dak. §§ 635-650. 

Leiben v. Franks, 3 N. W. Rep. 676. 


ARTICLE II.—POSSESSION OF PERSONAL PROPERTY. 


§ 1992. Judgment of recovery. A person entitled to the im- 
mediate possession of specific personal property may recover the same in 
the manner provided by the Code of Civil Procedure. 

Cal. 3379. 

Claim and delivery. Code Civil Proc. Dak. §§ 176-187. 

$ 1993. ‘Specific delivery. Any person having the possession or 
control of a particular article of personal property, of which he is not the . 
owner, may be compelled specifically to deliver it to the person entitled 
to its immediate, possession. 

Cal. 3380. i 

Claim and delivery. Code Civil Proc. Dak. §§ 176-187. See Code Civil. 
Proc. Dak. §§ 308, 309, p. 92. 


ARTICLE YWI.—SPECIFIC PERFORMANCE OF OBLIGATIONS. 


$ 1994. May be compelled. Exceptas otherwise provided in this 
article the specific performance of an obligation may be compelled. 

Refusal of either party to perform waives performance by the other party. 
See secs. 809, 810, 2001. 

Maynard v. Brown, 2 N. W. Rep. 380; Kellogg v. Lavender, Id. 748; Cilley 
v. Burkholder, 8 N. W. Rep. 221; First National Bank of Decorah v. Day,. 
Id. 728; Hanlon v. Wilson, 4 N. W. Rep. 1031; Van Vranken v. C. R. & M.R. 
Ry. Co. 5 N. W. Rep. 197; Wiliams v. Williams, 6 N. W. Rep. 814; Jeffrey 
v. Hursh, 7 N. W. Rep. 221; Parcell v. McComber, Id. 529; Seaman v. Ascher-- 
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mann, 8 N.. W. Rep. 818; Benson v. Cutler, 10 N. W. Rep. 82; Rump v.. 
Schwartz, Id. 99; Dowling v. Bergin, Id. 194; State of Iowa v. Baldwin, Id. 
645; Brown v. Brown, 11 N. W. Rep. 205; Rust v. Conrad, Id, 265; Murphy 
v. Stever, Id. 368; Gartrell v. Stafford, Id. 732; O’Connor v. Semple, 15 N. W. 
Rep. 136; Barry v. Schmidt, Id. 24; Nelly v. Phelps, Id. 885; Dragoo v. Dra- 
goo, Id. 910. 


$ 1995. Remedy mutual. Neither party to an obligation can be 
compelled specifically to perform it, unless the other party thereto has 
performed, or is compellable specifically to perform, everything to which 
the former is entitled under the same obligation, either completely or 
nearly so, together with full compensation for any want of entire per- 
formance. 

Cal. 3386. 

See secs. 809, 2001. 

Maynard v. Brown, 2 N. W. Rep. 30; Williams v. Hodges, 3 N. W. Rep. 
189; Dickey v. Morgan, 7 N. W. Rep. 145; Richards v. White, Id. 288; 
Reynolds v. B. & M. R. Co. Id. 737; Gram v. Wasey, Id. 762; Byers v. O’Dell, 
10 N. W. Rep. 102; Home Lightning-rod Co. v. Neff, 14 N. W. Rep. 216; 
Diffenback v. Stark, Id. 621; Koplitz v. Powell, Id. 881. 


$ 1996. Different presumptions. Itisto be presumed that the 
breach of an agreement to transfer real property cannot be adequately 
relieved by pecuniary compensation, and that the breach of an agree- 
ment to transfer personal property can be thus relieved. 

Cal. 3387. 


$ 1997. When only one signed. A party who has signed a writ- 
ten contract may be compelled specifically to perform it, though the 
other party has not signed it, if the latter has performed or offers to per- 
form it on his part, aot the case is otherwise proper for enforcing ve 
performance. 

Cal. 3388. 

Bigelow v. Armes, 1 Sup. Ct. Rep. 83. 


§ 1998. Performance instead of damages. A contract other- 
wise proper to be specifically enforced, may be thus enforced, though a 
penalty is imposed, or the damages are liquidated for its breach, and the 
party in default is willing to pay the same., 


Cal. 3389. 
: § 1999. Not enforceable. The following obligations cannot be 
specifically enforced: i. 


1. An obligation to render personal service; 

2. An obligation to employ another in personal service; 

3. An agreement to submit a controversy to arbitration; 

4. An agreement to perform an act which the party has not power 
lawfully to perform when required todo so; — 

5. -An agreement to procure the act or consent of the wife of the con- 
tracting party or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently certain to 
make the precise act which is to be done clearly ascertainable. 

Cal. 3390. 
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§ 2000. Not against party. Specific performance cannot be 
enforced against a party to a contract in any of the following cases: 

1. If he has not received an adequate consideration for the contract; 

2. If itis not, as to him, just and reasonable; 

3. If his assent was obtained by the misrepresentation, concealment, 
circumvention, or unfair practice of any party to whom performance 

` would become due under the contract, or by any promise of such party 
which has not been substantially fulfilled; or, 

4. If his assent was given under the influence of mistake, misappre- 
hension, or surprise, except that where the contract provides for com- 
pensation in case of mistake, a mistake within the scope of such pro- 

í vision may be compensated for, and the contract specifically enforced in 
other respects, if proper to be so enforced. 

Cal. 3391. . ‘ 

§ 2001. Not in favor of party. Specific performance cannot be 

: enforced in favor of a party who has not fully and fairly performed all 
' the conditions precedent on his part to the obligation of the other party, 
; except where his failure to perform is only partial, and either entirely 
oo immaterial or capable of being fully compensated; in which case spe- 

: cific performance may be compelled, upon full compensation being made 
ooo for the default. 


i Cal. 3392. 
See secs. 809, 1995. 
A Kellogg v. Lavender, 2 N. W. Rep. 748. 
7 $ 2002. Not if title fails. An agreement for the sale of prop- 
A erty cannot be specifically enforced in favor of a seller who cannot give 
fi to the buyer a title free from reasonable doubt. 
aE Cal. 3094. 
be! Benson v. Cowell, 2 N. W. Rep. 1035. 


x 
pa 


§ 2003. Against subsequent holder. Whenever an obligation 


Mt 

La in respect to real property would be specifically enforced against a par- 
Bi ticular person, it may be in like manner enforced against any other per- 
Fii son claiming under him by a title created subsequently to the obligation, 
PR: except a purchaser or incumbrancer in good faith and for value, and ex- 


cept, also, that any such person may exonerate himself by conveying all 
his estate to the person entitled to enforce the obligation. 
. Cal. 3395. 


~ 


ARTICLE IV.—— REVISION OF CONTRACTS. 


§ 2004. For mistake or fraud. When through fraud, or a 
mutual mistake of the parties, or a mistake of one party, which the 


EE Ad 
-rpi ee 


| other at the time knew or suspected, a written contract does not truly 
r é express the intention of the parties, it may be revised on the application 
po of a party aggrieved, so as to express that intention, so far as it can be 


done without prejudice to rights acquired by third persons, in good faith, 
and for value. 


Cal. 3399. 
Fraud in contracts. Secs. 876-900. See secs. 931, 966. 
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Leiben v. Franks, 3. N. W. Rep. 676; Sable v. Maloney, 4 N. W. Rep. 4793. 
Waldeck v. S. F. & M, Ins. Co. 10 N. W. Rep. 88; Backus v. Jeffrey, Id. 188; 
James v. Cutler, Id. 147; McMann v. Westcott, Id. 190; George v. Howard, - 
Id. 212; Conrad v. Schwamb, Id. 395; Nation v. Cameron, (Dak.) 11 N. W. 
Rep. 525; Parkinson v. McQuaid, Id. 682; Lebanon Sav. Bank v. Hallenbeck, 
18 N. W. Rep. 145; Reed v. Root, Id. 323; Wachendorf v. Lancaster, 14 N. 
W. Rep. 316. 

§ 2005. Intention presumed. For the purpose of revising a 
contract, it must be presumed that all the parties thereto intended to. 
make an equitable and conscientious agreement. 

Cal. 3400. : 

Scofield v. Scofield, 10 N. W. Rep. 356. 

$ 2006. Substance not language. In revising a written instru- 
ment, the court may inquire what the instrument was intended to mean, 
and what were intended to be its legal consequences, and is not confined 
to the inquiry, what the language of the instrument was intended to be. 

Cal. 3401. : i 


§ 2007. Order of actions. A contract may be first revised and 
then specifically enforced. l 

Cal. 3402. ; 

Waldeck v. S. F. & M. Ins. Co. 10 N. W. Rep. 88; McMann v. Westcott, Id. 
190; Palmer v. Windrem, 11 N. W. Rep. 750. 


3 
ARTICLE V.-——RESCISSION OF CONTRACTS. 


§ 2008. When rescission adjudged. The rescission of a writ- 
ten contract may be adjudged on the application of a party aggrieved: 

1. In any of the cases mentioned in section nine hundred and sixty- 
five; or 

2. Where the contract is unlawful, for causes not apparent upon its . 
face, and the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permitting it to 
stand. 

Cal. 3406. 3 


§ 2009. Not for mere mistake. Rescission cannot be adjudged 
for mere mistake, unless the party against whom it is adjudged can þe 
restored to substantially the same position as if the contract had not. 
been made. = 

Cal. 8407. 

Rescission. See secs. 964-967. 

Keystone L. & S. Manuf’g Co. v. Dole, 5 N. W. Rep. 412. l 

§ 2010. Compensation. Onadjudging the rescission of a contract 
the court may require the party to whom such relief is granted to make 
any compensation to the other which justice may require. 

* Cal. 8408. 
See sec. 967. a 
Benson v. Cowell, 2 N. W. Rep. 1035; Yokum v. McBride, 8 N. W. Rep. 
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ARTICLE VI.—-CANCELLATION OF INSTRUMENTS, 


§ 2011. When to be adjudged. A written instrument, in re- 
spect to which there is a reasonable apprehension that if left outstanding 
it may cause serious injury to a person against whom it is void or void- 
able, may, upon his application, be so adjudged and ordered to be de- 
livered up or canceled. 


Cal. 3412. 
Code Civil Proc. Dak. § 639, p. 169; Nation v. Cameron, 2 Dak. 347; 11 


N. W. Rep. 525. 


§ 2012. Construction. An instrument, the [in]validity of which 
is apparent upon its face, or upon the face of another instrument which 
is necessary to the use of the former in evidence, is not to be deemed 
capable of causing injury within the provisions of the last section. 

Cal. 3413. 


§ 2013. Part cancellation. When an instrument is evidence of 
different rights or obligations, it may be canceled in part, and allowed 
to stand for the residue. 


Cal. 3414. 
Nation v. Cameron, 2 Dak. 347; 11N. W. Rep. 525, 


CHAPTER III. 
PREVENTIVE RELIEF. 


§ 2014. By injunction. Preventive relief is granted by í injunc- 
tion, provisional or final. 
Cal. 3420. 


§ 2015. How. regulated. Provisional injunctions are regulated 
by the Code of Civil Procedure. 


Cal. 3421. 
Code Civil Proc. Dak. §§ 188-196, pp. 53-55. 


$ 2016. When injunction allowed. Except where otherwise 
provided by this title, a final injunction may be granted to prevent the 
breach of an obligation existing in favor of the applicant: 

1. Where pecuniary compensation would not afford adequate relief; 

2. Where it would be extremely difficult to ascertain the amount of 
compensation which would afford adequate relief; 

3. Where the restraint is necessary to prevent a multiplicity of ju- 
dicial proceedings; or, 

4, Where the obligation arises from a trust. 

Cal. 3422. 

McLaughlin v. Del Re, 2 Pac. Rep. 244. ae} 


GENERAL PRINCIPLES. - 1119 
§ 2017. ' When not granted. An injunction cannot be granted: 
1. To stay a judicial proceeding pending at the commencement of 
the action in which the injunction is demanded, unless such restraint is 
necessary to prevent a multiplicity of such proceedings; 
2. To stay proceedings in a court of the United States; 


state; 
4. " To prevent the execution of a public statute by officers of the law 
for the public benefit; 


5. To prevent the breach of a contract, the performance of which 


would not be specifically enforced; 

6. To prevent the exercise of a public or private office in a lawful 
manner by the person in possession; * 

7. To prevent a legislative act by a municipal corporation. 

Cal, 3428, 


PART II. 


SPECIAL RELATIONS OF DEBTOR AND CREDITOR. 


Trtz I. General principles. g 
II. Fraudulent instrunients and transfers. 
ITI. Assignments for the benefit of creditors. 


\ 


TITLE I. 
GENERAL PRINCIPLES. 


§ 2018. Debtor defined. - A debtor, within the meaning of this 
title, is one who, by reason of an existing obligation, is or may become 
liable to pay money to another, whether such liability is certain or con- 
tingent. 

Cal. 3429. 


§ 2019. Creditor. A creditor, within the meaning of this title, is 
one in whose favor an obligation exists, by reason of which he is, or may 
become, entitled to the payment of money. 

_ Cal. 3480. Ta Saun 
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§ 2020. Fraud only invalidates. In the absence of fraud, every- 
contract of a debtor is valid against all his creditors, existing or subse- 
quent, who have not acquired a lien on the property affected by such 
contract. 

Cal. 3481. 

Jones v. Brandt, 18 N. W. Rep. 310; Patterson v. Johnson, Id. 416. 

§ 2021. Preferred creditors. A debtor may pay one creditor in . 
preference to another, or may give to one creditor security for the pay- 
ment of his demand, in preference to another. 

Cal. 38482. 

Preferential transfers prohibited. Secs. 1466, 2027. 

Lininger v. Raymond, 9 N. W. Rep. 550; State Bank of Fenton v. Whittle, 
11 N. W. Rep. 756; Robinson v. First M. E. Church of Frankville, 12 N. W. 
Rep. 772; Howland v. Knox, Id. 777; Kohn v. Clement, Id. 550; Aultman v. 
Heiney, 13 N. W. Rep. 856; Jones v. Brandt, Id.310; Howard v. Rynearson, 
15 N. W. Rep. 486. . 

§ 2022. Alternative right to funds. Where a creditor is en- 
titled to resort to each of several funds for the satisfaction of his claim, 
and another, person has an interest in or is entitled as a creditor to re- 
sort to some, but not all of them, the latter may require the former 
to seek satisfaction from those funds to which the latter has no such 
claim, so far as it can be done without impairing the right of the former 
to complete satisfaction, and without doing injustice to third persons. 


Cal. 8483. 
Order of resort on different funds. Sec. 1718. 


TITLE II. 
FRAUDULENT INSTRUMENTS AND TRANSFERS. 


$ 2023. With intent to defraud. Every transfer of property 
or charge thereon made, every obligation incurred, and every judicial 
proceeding taken, with intent to delay or defraud any creditor or other 
person of his demands, is void against all creditors of the debtor and 
their successors in interest, and against any persons upon whom the 
estate of the debtor devolves in trust for the benefit of others than the 


debtor. 

Cal. 3439. l 

Conveyances and mortgages in fraud of purchasers and incumbrancers. 
Sec. 676. See Prob. Code Dak. § 218, p. 248. . 

(1) Sales and mortgages under this section are valid and binding on all the 
world until attacked and judicially declared void. McMasters v. Campbell, 2 
N. D Rep. 886; Turner v. Killian, 12 N. W. Rep. 101; Howland v. Knox, 
Id. 777. 

(2) The complaining creditor must reduce his claim to judgment as a con- 
dition precedent to his right to attack the fraudulent sale or mortgage. See 
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d 


sec. 2025. McMasters v. Campbell, 2 N. W. Rep. 886; Wineland v. Cochran, 
4N. W. Rep. 67; German Bank v. Leyser, 6 N. W. Rep. 309. 

(8) The transfer must have been made with intent to delay or defraud 
creditors, and can be avoided on no other ground. Norris v. Persons, 5 N. 
W. Rep. 224; Brown v. Vandermulen, 7 N. W. Rep. 238; Hoffman v. Junk, 
8N. W. Rep. 493; Baldwin v. O’Laughlin, 11 N. W. Rep. 77; Rice v. Jer- 
ensor, Id. 549; Kohn v. Clement, 12 N. W. Rep. 550. 

(4) Both parties to the transfer must have participated in the fraudulent 
intent. Fisher v. Hall, 7 N. W. Rep. 72; Van Patten v. Burr, Id. 522; 


Smith v. Schmitz, Id. 329; McDonald v. Hardin, 8 N. W. Rep. 478; Smith v. ` 


Conkwright, Id. 876; Moore v. Orman, Id. 689; Burley v. Marsh, 9 N. W. 
Rep. 48; Andrews v. Fillmore, Id. 431; Mehlhop v. Pettibone, 11 N. W. Rep. 
553; Williamson v. Wachenheim, 12 N. W. Rep. 302; Kohn v. Clement, Id. 
550; S. L. Ins. Co. v. Waters, 14 N. W. Rep. 679; Forepaugh v. Pryor, Id. 
61; Temple v. Smith, Id. 527. 

(5) Valid consideration repels suspicions of fraud. Reich v. Reich, 1 N. 
W. Rep. 804; Fliescher v. Dignon, 5 N. W. Rep. 164; Pogodzinski v. Kruger, 
6N. W. Rep. 116; Smith v. Schmitz, 7 N. W. Rep. 329; Wood v. Scott, Id. 
465; Adams v. Niemann, 8 N. W. Rep. 719; Farnham v. Trussell, 10 N. W. 
Rep. 20; Le Saulnier v. Loew, Id. 145; Arndt v. Harshaw, Id. 390; Fisher 
v. Shelver, Id. 681; Jones v. Brandt, Td. 854; 13 N. W. Rep. 310; Mehihop 
v. Pettibone, 11 N. W. Rep. 553; Leppig v. Bretzell, 12 N. W. Rep. 199; 
Boulton v. Hahn, Id. 560; Kohn v. Clement, Id. 550; Aultman v. Heiney, 
13 N. W. Rep. 856; Forepaugh v. Pryor, 14 N. W. Rep. 61; Byrnes v. Clark, 
Id. 815; Howard v. Rynearson, 15 N. W. Rep. 486. - 

(6) Miscellaneous cases. Wake v. Griffin, 2 N. W. Rep. 461; Joseph v. 
McGill, Id. 1007; Elwell v. Walker, 3 N. W. Rep. 6t; Pashby v. Mandigo, 
Id. 927; Palmer v. Mason, Id. 945; Watson v. Melchor, 4 N. W. Rep. 200; 
Allen v. Kennedy, 5 N. W. Rep. 906; Star Wagon Co. v. Maurer, -Id. 576; 
Knowlton v. Hawes, 7 N. W. Rep. 286; Gjeniess v. Fladeland, Id. 355; Case 
v. Sawtell, Id. 441; Mohn v. Barton, 8 N. W. Rep. 765; Savage v. Hazard, 
9N. W. Rep. 83; First Nat. Bank of Appleton v. Bertschy, Id. 584; Rhead 
v. Hounson, Id. 267; Wier v. Day, 10 N. W. Rep. 304. 

Proof must be clear and satisfactory. Pogodzinski v. Kruger, 6 N. W. Rep. 
116; Le Saulnier v. Loew, 10 N. W. Rep. 145; David v. Birchard, 10 N. W. 
Rep. 557; Trowbridge v.Sickler, 11 N. W. Rep. 581; Rice v. Jerenson, Id. 
549; Gear v. Schrei, Id. 625; Strong v. Lawrence, 12N. W. Rep. 74; Trip- 
lett v. Graham, Id. 143; Ferguson v. Hillman, Id. 389; Van Horn v. Smith, 
Id. 789; Johnston Harvester Co. v.Cibula, 18 N. W. Rep. 480; Dickerman 
v. Farrell, Id. 422; Lyon v. Haddock, Id. 787; Coon v. Henry, Id. 518; Lang- 
ford v. Thurlby, 14N. W. Rep. 185; McDonald v. Farrell, Id. 318; Leppel v. 
Schermerhorn, Id. 418; Smith v. Deidrick, Id. 262; Shaffer v. Mink, Id. 726; 
Howard v. Rynearson, 15 N. W. Rep. 486; Baldwin v. State Ins. Co. Id. 300. 

Assignments in fraud of creditors. Sec. 2027, and cases there cited. 


§ 2024. Conclusive presumption. > Every transfer of personal 
property other than a thing in action, or a ship or cargo at sea or ina 
foreign port, and every lien thereon, other than a mortgage, when al- 


lowed by law, and a contract of bottomry or respondentia, is conclusively | 


presumed, if made by a person having at the time the possession or con- 

trol of the property, and not accompanied by an immediate delivery, 

and followed by an actual and continued change of possession of the 

things transferred, to be fraudulent and therefore void against those 

who: are his creditors while he remains in possession, and the successors 

in interest of such creditors, and against any person on whom his estate 
v.2—ī1 
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devolves in trust for the benefit of others than himself, and against pur- 
chasers or incumbrancers in good faith subsequent to the transfer. 


Cal. 3440. 
Wake v. Griffin, 2 N. W. Rep. 461; Hickok v. Buell, Id. 512; Case v. 


Burrows, 7 N. W. Rep. 180; Jordan v. Lindrum, 8 N. W. Rep. 311; Howe 
v. Jones, Id. 451; Mohn v. Barton, Id. 765; Turner v. Killian, 12 N. W. Rep. 
101; Densmore v. Tomer, 15 N. W. Rep. 734. 

§ 2025. Fraud, how avoided. A creditor can avoid the act or 
obligation of his debtor, for fraud, only where the fraud obstructs the 
enforcement, by legal process, of his right to take the property affected 
by the transfer or obligation. 


Cal. 3441. 
MeMasters v. Campbell, 2 N. W. Rep. 836; Wier v. Day, 10 N. W. Rep. 


304; Baldwin v. O’Laughlin, Id. 77. 

$ 2026. Question of fact, not law. In all cases arising under 
section six hundred and seventy-six, or under the provisions of this 
title, except as otherwise provided in section two thousand and twenty- 
four, the question of fraudulent intent is one of fact and not of law; nor 
can any transfer or charge be adjudged fraudulent solely on the ground 
that it was not made for a valuable consideration. 


Cal. 3442. 
Turner y. Killian, 12 N. W. Rep. 101. 


> TITLE III. 
ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


§ 2027. When allowable. An insolvent debtor may, in good 
faith, execute an assignment of property to one or more assignees in 
trust towards the satisfaction of his creditors, in conformity to the pro- 
visions of this title; subject, however, to the provisions of this Code 
relative to trusts and to fraudulent transfers, and to the restrictions im- 
posed by law upon assignments by special partnerships, by corporations, 
or by other specific classes: of persons: provided, moreover, that such as- 
sionment shall not be valid if it be upon or contain any trust or condi- 
tion by which any creditor is to receive a preference or priority over any 


- other creditor; but in such case the property of the insolvent shall be- 


come a trust fund to be administered in equity in the district court, and 
shall inure to the benefit of all the creditors in proportion to their re- 
spective claims or demands. 

Cal. 3449. 

Swart v. Thomas, 1 N. W. Rep. 830; Bramstadt v. Kleinschmidt, 2 N. 
W. Rep. 232; Lininger v. Raymond, Id. 359; Van Patten v. Burr, 3 N. W. 
Rep. 524; 7 N. W. Rep. 522; Hubbard v. McNaughton, 5 N. W. Rep. 293; 
Farrington v. Sexton, Id. 654; Ball v. Bowe, Id. 909; Heelan v. Hoagland, 7N. 
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W. Rep. 282; Perry v. Murray, Id. 680; Lesher v. Getman, 9 N. W. Rep. 585; 
Parsell v. Patterson, 11 N. W. Rep. 291; Lord v. Devendorff, Id. 903; Rum- 
ery v. McCulloch, 12 N. W. Rep. 65; Lindsay. v. Guy, 15 N. W. Rep. 181; 
Wadleigh v. Scheiderer, Id. 838. 


$ 2028. Insolvency defined. A debtor is insolvent, within the 
“meaning of this title, when he is unable to pay his debts from his own 
means as they become due. 

Cal. 3450. 


§ 2029. What may provide. An assignment for the benefit of 
creditors may provide for any subsisting liability of the assignor which 
he might lawfully pay, whether absolute or contingent. 

Cal. 8452. 


$ 2030. Void in certain cases. An assignment for the benefit 
of creditors is void against any creditor of the assignor, not assenting 
thereto, in the following cases: 

1. If it tend to coerce any creditor to release or compromise his de- 
mand. 

2. If it provide for the payment of any claim known to the assignor 
to be false or fraudulent; or for the payment of more’ upon any claim 
than is known to be justly due from the assignor. 

8. If it reserve any interest in the assigned property, or in any part 
thereof, to the assignor, or for his benefit, before all his existing debts 
are paid, other than property exempt by law from execution. 

4. If it confer upon the assignee any power which, if exercised, 
might prevent or delay the immediate conversion of the assigned prop- 
erty to the purposes of the trust. 


5. If it exempt him fram liability for neglect of duty and miscon- 
duct. 


Cal. 3457. 

Lininger v. Raymond, 2 N. W. Rep. 359; Rodman v. Nathan, 8 N. W. 
Rep. 562; Jaffray v. McGehee, 2 Sup. Ct. Rep. 367. 

§ 2031. How executed. An assignment for the benefit of cred- 
itors must be in writing, subscribed by the assignor, or by his agent, 
thereto authorized by writing. It must be acknowledged, or proved and 


certified, in the mode prescribed by the chapter on recording transfers . 


of real property, and recorded as required by sections two thousand 
and thirty-six and two thousand and thirty-seven. 

Cal. 3458. 

Heelan v. Hoagland, 7 N. W. Rep. 282; De Graw v. King, 9 N. W. Rep. 
636; Richardson v. Rogers, 8 N. W. Rep. 526; Steinlein v. Halstead, Id. B81. 


§ 2032. Void unless so made. _ Unless the provisions of the last 
section are complied with, an assignment for- the. benefit of creditors is 


void against every creditor of the assignor not assenting thereto. 
Cal. 3459. 
See sec. 2031, and cases there cited. 


§ 2033. Rights of assignee. Anassignee for the benefit of cred- 
itors is not to be regarded as a purchaser for value, and has no greater 
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rights than his assignor had, in respect to things : in action transferred 
by the assignment. 

Cal. 3460. 

McMasters v. Campbell, 2 N. W. Rep. 836; Farrington v. Sexton, 5 N. W. 
Rep. 654; Hawkes v. Pritzlaff, 7 N. W. Rep. 303; Clark v. Bartlett, Id. 663; 
Coots v. Radford, 10 N. W. Rep. 69; Gimble v. Ferguson, Id. 789; Housel v, 
Cremer, 14 N. W. Rep. 398; Wisner v. Brown, 15 N. W. Rep. 901; Dono- 
hue v. Stearns, 17 N. W. Rep. 381. 

§ 2034. Inventory required. Within twenty days after an as- 
signment is made for the benefit of creditors, the assignor must make 
and file, in the manner prescribed by section 1938 [2036,] a full and 
true inventory, showing: 

‘1. All the creditors of the assignor; 

2. The place of residence of each creditor, if known to the assignor, 
or if not known, that fact must be stated; 

8. The sum owing to each creditor, and the nature of each debt or 
liability, whether arising on written security, account, or otherwise; 

4. The true consideration of the liability in each case, and the place 
where it arose; 

5. Every existing judgment, mortgage, or other security for the pay- 
ment of any debt or liability of the assignor; 

6. All property of the assignor at the date of the assignment which 
is exempt by law from execution; and, 

7. All the assignor’s property at the date of the assignment, both 
real and personal, of every kind not so exempt, and the incumbrances 
existing thereon, and all vouchers and securities relating thereto, and 
the value of such property according to the best knowledge of the as- 
signor. 

Cal. 3461. 

Gimble v. Ferguson, 10 N. W. Rep. 789; Wadleigh v. Scheiderer, 15 N. W. 
Rep. 838. 

§ 2085. Verification of same. An affidavit must be made by 
every person executing an assignment for the benefit of creditors, to be 
annexed to and filed with the inventory mentioned in the last section, 
to the effect that the same is in all respects just and true, according to 
the best of such assignor’s knowledge and pene 

Cal. 3462. 

‘Steinlein v. Halstead, 8 N. W. Rep. 881. 

§ 2086. Record and filing. An assignment for the benefit of 
creditors must be recorded, and the inventory required by section two 
thousand and thirty-four filed with the register of deeds of the county in 
which the assignor resided at the date of the assignment; or, if he did 
not then reside in this territory, with the like officer of the county in 
which his principal place of business was then situated; or, if he had not 
then a residence or place of business in this territory, with the like offi- 
cer of the county in which the principal part of the assigned property 
was then situated. 

Cal. 3463. 
Perry v. Murray, 7 N. W. Rep. 680 
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$ 2037.‘ Same. If an assignment for the benefit of creditors is ex- 
ecuted by more than one assignor, it must be recorded, and a copy of 
the inventory required by section two thousand and thirty-four must be 
filed with the register of deeds of every county in which any of the as- 
signors resided at its date, or in which any of them, not then residing 


in this territory, had then a place of business. T 


Cal. 3464. 
Perry v. Murray, 7 N. W. Rep. 680. 


$ 2038. Record within twenty days. As assignment for the 
benefit of creditors is void against creditors of the assignor, and against 
purchasers and incumbrancers in good faith and for value, if the assign- 
ment is not recorded, and the inventory required by section two thousand 
and thirty-four filed, pursuant to section two thousand and thirty-six, 
within twenty days after the date of the assignment. 

Cal. 3465. 


§ 2089. Real property. Where an assignment for the benefit of 
creditors embraces real property, it is subject to the provisions of article 
four of the chapter on recording transfers, as well as to those of this title. 

Cal. 3466. 


§ 2040. Bond of assignee. Within thirty days after the date of 
an assignment for the benefit of creditors, the assignee must enter into a 
bond to this territory in double the amount of the value of the property 
assigned, with sufficient sureties, to be approved by the judge of the dis- 
trict court of the county in which the original inventory is filed, and con- 
ditioned for the faithful discharge of the trust, and the due accounting 
for all moneys received by the assignee, which bond must be filed in the 
same office with the original inventory. 

Cal. 3467. 


Klauber v. Carlton, 3 N. W. Rep. 443; Russell v. Phelps, 4 N. W. Rep. 1; 
Fuller v. Hasbrouck, 8 N. W. Rep. 697. 


§ 2041. When authority begins. Until the inventory and 
affidavit required by sections two thousand and thirty-four and two 
thousand and thirty-five have been made, and the assignment has been 
duly recorded, and the inventory filed, and the assignee has given a bond 
as required by the last section, an assignee for the benefit of creditors 
has no authority to dispose of the estate or convert it to the purposes of 
the trust. 

Cal. 3468. - 

Perry v. Murray, 7 N. W. Rep. 680. 


§ 2042. When assignee to account. After six months from 
the, date of an assignment for the benefit of creditors, the assignee may 
be required, on complaint of any creditor, to account before the district 
court of the county where the accompanying inventory was filed, in the 
manner prescribed by the Code of Civil Procedure. 

Cal. 3469. 

Perry v. Murray, 7 N. W. Rep. 46; Radford v. Folsom, Id. 604. 
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§ 2048. Property exempt. Property exempt from execution, 
and insurances upon the life of the assignor, do not pass to the assignee 
by a general assignment for the benefit of creditors, unless the instru- 
ment specially mentions them, and declares an intention that they should 
pass thereby. 

Cal. 3470. 

ee. See Pol. Code Dak. c. 88; Code Civil Proc. Dak. §§ 822-334, 
pp. 95-99. 

§ 2044. Compensation. In the absence of any provision in the 
assignment to the contrary, an assignee for the benefit of creditors is en- 
titled to the same commissions as are allowed by law to executors and 
guardians, but the assignment cannot grant more, and may restrict the 
commissions to a less amount, or deny them altogether. 

Cal. 3471. 

§ 2045. Good faith protects assignee. An assignee for the 
benefit of creditors is not to be held liable for his acts done in good faith 
in the execution of the trust, merely for the reason that the assignment 
is afterward adjudged void. 

Cal. 3472. 

§ 2046. Cannot be canceled. An assignment for the benefit of 
creditors, which has been executed and recorded so as to transfer the 
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é i property to the assignee, cannot afterwards be canceled or modified by 
? the parties thereto, without the consent of every creditor affected thereby. 
4 Cal. 8473. 
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r TITLE I. 
o i GENERAL PRINCIPLES. 


$ 2047. Nuisances defined. A nuisance consists in unlawfully 
doing an act, or omitting to perform a duty, which act or omission 
either: 
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1. Annoys, injures, or endangers the comfort, repose, health, or 
safety of others; or, 

2. Offends decency; or, 

3. Unlawfully interferes with, obstructs, or tends to obstruct, or ren- 
ders dangerous for passage, any lake or navigable river, bay, stream, 
canal, or basin, or any public park, square, street, or highway; or, 

4. Inany way renders other persons insecure in life, or in the use 
of property. 

Cal. 3479. 

Carl v. S. & F. D. Ry. Co. 1 N. W. Rep. 295; Pennoyer v. Allen, 14 N, 
W. Rep. 609; State of Nebraska v. Mayor of Omaha, 15 N. W. Rep. 210; 
Fancher v. Grass, Id. 302; Harris v. Cohen, Id. 498; Baltimore & P. R. Co. 
v. Fifth Baptist Church, 2 Sup. Ct. Rep. 719. . 

§ 2048. Public nuisance. A public nuisance is one which affects 
at the same time an entire community or neighborhood, or any consid- 
erable number of persons, although the extent of the annoyance or dam- 
age inflicted upon individuals may be unequal. 

Cal. 3480. 


§ 2049. Private. Every nuisance not included in the definition 
of the last section is private. ‘ 

Cal. 3481. 

Carl v. S. & F. D. Ry. Co. 1 N. W. Rep. 295. 

§ 2050. Statute authority. Nothing which is done or main- 
tained under the express authority of a statute can be deemed a nuisance. 

Cal. 3482. 

Baltimore & P. R. Co. v. Fifth Baptist Church, 2 Sup. Ct. Rep. 719. 

§ 2051. Successive owners. Every successive owner of prop- 
erty, who neglects to abate a continuing nuisance upon, or in the use of, 
such property, created by a former owner, is liable therefor in the same 
manner as the one who first created it. 

Cal. 3483. 


§ 2052. Damages. The abatement of a nuisance does not preju- 
dice the right of any person to recover damages for its past existence. 
Cal. 8484. 


TITLE Il. 
PUBLIC NUISANCES. 


“§ 2053. Time does not legalize. -No lapse of time can legalize 
*a public nuisance, amounting to an actual obstruction of public right. 
Cal. 3490. 


§ 2054. Remedies. The remedies against a public nuisance are: 
1. Indictment; 
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2. <A civil action; or, 

83. Abatement. 

Cal. 3491. 

Code Civil Proc. Dak. §§ 651-653, p. 171. 

Town of Nevada v. Hutchins, 13 N. W. Rep. 634. 

§ 2055. By indictment. The remedy by indictment is regulated 
by the Penal Code and the Code of Criminal Procedure. - 

Cal. 3492. 

§ 2056. By action. A private person may maintain an action for 
a public nuisance, if it is specially injurious to himself, but not other- 
wise. 

Cal. 3493. 

Wilder v. De Cou, 1 N. W. Rep. 48; Pierce v. Wagner, 13 N. W. Rep. 170. 

§ 2057. How abated. A public nuisance may be abated by any 
public body or officer authorized thereto by law. 

Cal. 8494. 

§ 2058. Same. Any person may abate a public nuisance which is 
specially injurious to him, by removing, or if necessary, destroying the 
thing which constitutes the same, without committing a breach of the 
peace or doing unnecessary injury. 

Cal. 3495. 


TITLE II. 
PRIVATE NUISANCES. 


§ 2059. Remedies against. The remedies against a private nui- 
sance are: l 

1. A civil action; or, 

2. Abatement, 

Cal. 3501. g 

$ 2060. How person may abate. A person injured by a pri- 
vate nuisance may abate it by removing or, if necessary, destroying the 
thing which constitutes the nuisance, without committing a breach of 
the peace or doing unnecessary injury. 

Cal. 3502. 

$ 2061. When notice of, required. Where a private nuisance 
results from a mere omission of the wrong-doer, and cannot be abated 
without entering upon his land, reasonable notice must be given to him 
before entering to abate it. 

Cal. 3503. 
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PART IV. O Í 
MAXIMS OF JURISPRUDENCE. ` ; 
= 
§ 2062. How to be used and applied. The maxims of juris- A 7 
prudence hereinafter set forth are intended not to qualify any of the i 
foregoing provisions of this Code, but to aid in their just application. ~? 
Cal. 3509. 4 
$ 2068. When the reason of a rule ceases, so should the rule itself. 4 
Cal. 3510. a 4 
§ 2064. Where the reason is the same, the rule should be the same. ` 
Cal. 3511. 4 
§ 2065. One must not change his purpose to the i injury of another. N 
Cal. 3512. hi š 
$ 2066. Any one may waive the advantage of a law intended solely n 
for his benefit. But a law established for a public reason cannot be con- S 
travened by a private agreement, . 5 
Cal. 3513. e 3 
§ 2067. One must so use his own rights as not to infringe upon the o 
rights of another. ` 
Cal. 3514. . - $ 
§ 2068. He who consents to an act is not wronged by it. 7 
Cal. 3515. i 


$ 2069. Acquiescence in error takes away the right of objecting to it. 

Cal. 3516. 

$ 2070. No one can take advantage of his own wrong. ` 

Cal. 3517. ` 2 

Kiewert v. Rindskopf, 1 N. W. Rep. 163; Mihills Manuf’ g Co. v. Camp, 5 s 
N. W. Rep. 1; Bartlett v. Bartlett, 14 N. W. Rep. 385. 

§ 2071. He who has fraudulently dispossessed himself of a thing 
may be treated as if he still had possession. 

Cal. 8518. : 

$ 2072. He who can and does not forbid that which is done on his i 
behalf is deemed to have bidden it. l S 

Cal. 3519. X 

§ 2073. No one should suffer by the act of another. 

Cal. 3520. 

§ 2074. He who takes the benefit must bear the burden. 


Cal. 3521. 
See sec. 900. 
Beidman v. Goodell, 9 N. W. Rep. 900. 
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§ 2075. One who grants a thing is presumed to grant also whatever 
is essential to its use. 
Cal. 8522. 


§ 2076. For evéry wrong there is a remedy. 

Cal. 3528. 

§ 2077. Between those who are equally in the right, or equally in 
the wrong, the law does not interpose. 

Cal. 3524. 

§ 2078. Between rights otherwise equal, the earliest is preferred. 

Cal. 3525. ` 

$ 2079. No man is responsible for that which no man can control. 

Cal. 3526. : 

§ 2080. The law helps the vigilant before those who sleep on their 
rights. 

Cal. 3527. 

Delaney v. McDonald, 1 N. W. Rep. 331. 

§ 2081. The law respects form less than substance. 

Cal. 3528. 

§ 2082. That which ought to have been done is to be regarded as 
done, in favor of him to whom, and against him from whom, perform- 
ance is due. 

Cal. 8529. f 

§ 2083. That which does not appear to exist is to be regarded as if 
it did not exist. 

Cal. 3580. 

§ 2084. The law never requires impossibilities. 

Cal. 3581. i 

§ 2085. The law neither does nor requires idle acts. 

Cal. 3582. 

§ 2086. The law disregards trifles. 

Cal. 3533. 


§ 2087. Particular expressions qualify those which are general. 
Cal. 3534, 

§ 2088. Contemporaneous exposition is in general the best. 
Cal. 3535. 

§ 2089. The greater contains the less. 

Cal. 3536. 

§ 2090. Superfluity does not vitiate. 

Cal. 8537. 

§ 2091. That is certain which can be made certain. 

Cal. 3538. 

§ 2092. Time does not confirm a void act. 

Cal. 3539. 
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$ 2098. : The incident follows the principal, not the principal the in- 
cident. 
Cal. 3540. 


$ 2094. An sieepestiin which gives effect is preferred to one which 
makes void. 
Cal. 3541. 


§ 2095. Interpretation must be reasonable. 
Cal. 3542. 


§ 2096. Where one or two innocent persons must suffer by the act 
of a third, he by whose negligence it happened must be the sufferer. 
Cal. 3543. 


PART V. 
‘DEFINITION AND GENERAL PROVISIONS. 


§ 2097. Meaning of words. Words used in any statute are to 
be understood in their ordinary sense, except when a contrary intention. 
plainly appears, and except, also, that the words hereinafter explained 
are to be understood as thus explained. 


$ 2098. Statutory meaning. Whenever the meaning of a word 
or phrase is defined in any statute, such definition is applicable to the 
same word or phrase wherever it occurs, except where a contrary inten- 
tion plainly appears. 

§ 2099. Degrees of care. There are three degrees of care and of 
diligence mentioned in this Code, namely, slight, ordinary, and great. 
The latter-include the former. 


§ 2100. Degrees defined. Slight care or diligence is such as 
persons of ordinary prudence usually exercise about their own affairs of 
slight importance; ordinary care or diligence is such as they usually ex- 
ercise about their own affairs of ordinary importance; and great care or 
diligence is such as they usually exercise about their own affairs of great 
importance. 


§ 2101, Degrees of negligence. There are three degrees of neg- 
ligence mentioned in this Code, namely, slight, unary; and gross. 
The latter include the former. : 

§ 2102. Degrees defined. Slight negligence consists in the want. 
of great care and diligence; ordinary negligence, in the want of ordinary 
care and diligence; and gross negligence, in the want of slight care and 
diligence. 

$ 2108. Children. The term “children” includes children by birth 
and by adoption. 
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§ 2104. Debtor and creditor. Except as defined and used in 
part two of this division, and in sections two thousand and eighteen and 
two thousand and nineteen, every one who owes to another the perform- 
ance of an obligation is called a debtor, and the one to whom he owes it 
is called a creditor. 


§ 2105. Good faith. Good faith consists in an honest intention 
to abstain from taking any unconscientious advantage of another, even 
through the forms or technicalities of law, together with an absence of 
all information or belief of facts which would render the transaction un- 
conscientious. 


§ 2106. Notice classed. Notice is either actual or constructive. 


- Cal. 18. 
Gress v. Evans, 1 Dak. 888. 


§ 2107. Actual. Actual notice consists in express information of 
a fact. 


Dak. 18. 
Gress v. Evans, 1 Dak. 388. 


§ 2108. Constructive. Constructive notice is notice imputed by 
the law to a person not having actual notice. 


Dak. 18. 
Gress v. Evans, 1 Dak. 388. 


§ 2109. Presumption of. Every person who has actual notice of 
circumstances sufficient to put a prudent man upon inquity as to a par- 
ticular fact, and who omits to make such inquiry with reasonable dili- 
gence, is deemed to have constructive notice of the fact itself. 

Cal. 19. 

Gress v. Evans, 1 Dak. 388. 

§ 2110. False notice. A notice which is false when given, is not 
made valid by the subsequent happening of the event. 


§ 2111. Paper. The word “paper” means any flexible material 
upon which it is usual to write. 


§ 2112. Person includes corporation. The word “person,” ex- 
cept when used by way of contrast, includes not only human beings, but 
bodies politic or corporate. 

Cal. 14. 


§ 2113. Several. The word “several” in relation to number, means 
two or more. ` . 


$ 2114. Third persons. The words “third persons” include all 
who are not parties to the obligation or transaction concerning which the 
phrase is used. 
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§ 2115. : Holidays. Holidays are: Every Sunday, the first day of 
January, the twenty-second day of February, the fourth day of July, 
the twenty-fifth day of December, every day on which an election is held 
throughout the territory, and every day appointed by the president of 
the United States, or by the governor of this territory, for a public fast, 
thanksgiving, or holiday. 

Cal. 7. 

O’Rourke v. O’Rourke, 4 N. W. Rep. 531. 

§ 2116. Additional day. If the first of January, the twenty- 
second of February, the fourth of July, or the twenty-fifth of December, 
falls upon a Sunday, the Monday following is a holiday. 

Cal. 7, 8. 

$ 2117. Business days. All other days than those mentioned 
in the last two sections are to be deemed business days, for all pur- 
poses. 

Cal. 9. 

$ 2118. Next business day. Whenever any act of a secular 
nature, other than a work of necessity or mercy, is appointed by law or 
contract to be performed upon a particular day, which day falls upon a 
holiday, such act may be performed upon the next business day, with 
the same effect as if it had been performed upon the day appointed. 

Cal. 11. 


§ 2119. Usage. Usage is a reasonable and lawful publie custom 
concerning transactions of the same nature as those which are to be ef- 
fected thereby, existing at the place where the obligation is to be per- 
formed, and either known to the parties, or so well established, general, 
and uniform that they must be presumed to have acted with reference 
thereto. 


Ledyard v. Hibbard, 12 N. W. Rep. 637; Janney v. Boyd, 15 N. W. Rep. 
308. 

$ 2120. Customary. The words “usual” and “customary” mean 
“according to usage.” 


$ 2121. Value. A valuable consideration is a thing of value-parted 
with, or a new obligation assumed, at the time of obtaining a thing, 
which is a substantial compensation for that which is obtained thereby. 
It is also called simply “value.” 


$ 2122. Verdict. The word “verdict” includes not only the ver- 
dict of a jury, but also the finding upon the facts of a judge, or of a 
referee appointed to determine the issues in a cause. 


§ 2123. Time. The word “year” means a calendar year, and 
“month,” a calendar month. Fractions of a year are to be computed by 
the number of months; thus, half a year is six months. Fractions of a 
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day are to be disregarded in computations which include more than one 
day, and involve no questions of priority. 
Cal. 14. 


§ 2124. Gender. Words used in the masculine gender include 
the feminine and neuter. ; 
Cal. 14. 


§ 2125. Number. Words used in the singular number include the 
plural, and the plural the singular, except where a contrary intention 
plainly appears. 

Cal. 14. 


§ 2126. Other definitions. Words used in the present tense in- 
clude future as well as the present; the word “oath” includes “affirma- 
tion;” and every mode of oral statement under oath or affirmation is 
embraced by the term “testify,” and every written one in the term “de- 
pose;” “signature” or “subscription” includes mark, when the person can- 
not write,—his name being written near it, and written by a person who 
writes his own name as a witness. The following words also have the 
signification attached to them in this section, unless otherwise apparent 
from the context: 

1. The word “property” includes property real and personal. 

2. The words “real property” are co-extensive with lands, tenements, 
and hereditaments. f 

3. The words “personal property” include money, goods, chattels, 
things in action, and evidences of debt. 

4. The word “will” includes codicils. 

Cal. 14. 


§ 2127. Interest. The words “compound interest” mean interest 
added to the principal as the former becomes due, and thereafter made 
to bear interest. 


$ 2128. Writing and printing. The words “writing” and “writ- 
ten” include “printing” and “printed,” except in the case of signatures, 
and where the words are used by way of contrast to printing. Writing 
may be made in any manner, except that when a person entitled to re- 
quire the execution of a writing demands that it be made with ink, it 
must be so made. 

Cal. 14. > 


§ 2129. Code excludes common law. The rule of the com- 
mon law, that statutes in derogation thereof are to be strictly construed, 
has no application to this Code. This Code establishes the law of this 
territory respecting the subjects to which it relates; and its provisions 
are to be liberally construed with a view to effect its objects, and to pro- 
mote justice. Whenever this Code is cited, enumerated, referred to, or 
amended, it may be designated simply as “The Civil Code,” adding, 
when necessary, the number of the section. 

Cal. 4, 21. 
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$ 2180. Impression of seal. When the seal of a court, public 
officer, or person is required by law to be affixed to any process, com- 
mission, paper, or instrument, the word “seal” includgs an impression 
of such seal upon the paper alone, as well: as upon wax, or a wafer af- 
fixed thereto. : 

Cal. 1628. 

$ 2181. Majority power. Words giving a joint authority to 
three or more public officers or other persons, are construed as giving 
such authority to a majority of them, unless it is otherwise expressed in 
the act giving the authority. 

Cal. 12. 

§ 2132. Repeal does not revive. Whenever any act of the leg- 
islative assembly is repealed, which repealed a former act, such former 
act shall not thereby be revived, unless it shall be expressly so provided. 
[See section 12, Rev. St. of U. S.] 

Cal. 20. 

§ 2183. Effect of repeal. The repeal of any statute by the legis- 
lative assembly shall not have the effect to release or extinguish any pen- 
alty, forfeiture, or liability incurred under such statute, unless the re- 
pealing act shall so expressly provide, and such statute shall be treated 
as still remaining in force for the purpose of sustaining any proper ac- 
tion or prosecution for the enforcement of such penalty, forfeiture, or 
liability. [See section 18, Rev. St. of U. S.] 

Cal. 20. 


Approved February 16, 1877. 
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An Act to Establish a Penal Code for the Territory of Dakota. 


CHAPTER I. 


PRELIMINARY PROVISIONS. 


§ 1. Title of act. Be it enacted by the Legislative Assembly of 
the Territory of Dakota: That this act shall be known as the Penal 
Code of the territory of Dakota. 


$ 2. What acts criminal. No actor omission shall be deemed ` 
criminal or punishable, except as prescribed or authorized by this 
Code, or by some of the statutes which it specifies as continuing in 
force, or such laws as do not conflict with the provisions of this Code. 


§ 8. Crime defined. A crime or public offense is an act or 
omission forbidden by law, and to which is annexed, upon conviction, 
either of the following punishments: 


1. Death. 
2. Imprisonment. . s 
3. Fine. 


4. Removal from office; or, ' 
5. Disqualification to hold and enjoy any office of honor, trust, or 
profit under this territory. 


§ 4. Crimes divided. Crimes are divided into 
1. Felonies. 
2. Misdemeanors. 


§ 5. “Felony defined. A felony is a crime which is or may + 
be punishable with death or by imprisonment in the territorial prison. 


§ 6. Misdemeanor. Every other crime is a misdemeanor. 


§ 7. Objects of Penal Code. This Code specifies the classes 
of persons who are deemed capable of crimes, and liable to pynish- 
ment therefor; and defines the nature of the various crimes; and pre- 
scribes the kind and measure of punishment to be inflicted for each. 
The manner of prosecuting and convicting criminals is regulated by 
the Codo of Criminal Procedures 
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§ 8. Conviction precedes punishment. The punishment 
prescribed by this Code can be inflicted only upon a legal conviction 
in a court having jurisdiction. 


$ 9. Jury find degree of crime. Whenever a crime is 
distinguished into degrees, the jury, if they convict the prisoner, shall 
find the degree of crime of which he is guilty. 


§ 10. Rule of construction. The rule of the common law, 
that penal statutes are to be strictly construed, has no application to 
this Code. All its provisions are to be construed according to the 
fair import of their terms, with a view to effect its objects and to pro- 
mote justice. 


§ 11. Punishment determined by court. The several 
sections of this Code which declare certain crimes to be’ punishable as 
therein mentioned, devolve a duty upon the court authorized to pass 
sentence to determine and impose the punishment prescribed. 


§ 12. Punishments. Whenever in this Code the punishment 
for a crime is left undetermined between certain limits, the punish- 
ment to be inflicted in a particular case shall be determined by the 
court authorized to pass sentence, within such limits as may be pre- 
: scribed by this Code. 


§ 13. Punishment of felonies. Except in cases where a dif- 
ferent punishment is prescribed by this Code, or by some existing pro- 
vision of law, every offense declared to be felony is punishable by a 
fine not exceeding one thousand dollars, or by imprisonment in the 
territorial prison not exceeding two years, or by both such fine and 

imprisonment. 

$ 14. Misdemeanors. Except in cases where a different pun- 
ishment is prescribed by this Code, or by some existing provision of 
law, every offense declared to be a misdemeanor is punishable by im- 
priscnment in a county jail not exceeding one year, or by a fine not 
exceeding five hundred dollars, or by both such fine and imprison- 
ment. 
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CHAPTER II. 
OF PERSONS LIABLE FOR PUNISHMENT FOR CRIME. 


§ 15. Who liable to punishment. The following persons 
are liable to punishment under the laws of this territory: 

1. All persons who commit, in whole or in part, any crime within 
this territory. 

2. All who commit theft out of this territory, and bring or are 
found with the property stolen, in this territory. 
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3. All who, being out of this territory, abduct or kidnap, by force 
or fraud, any person, contrary to the laws of the place where such 
act is committed, and bring, send, or convey.such person within the 
limits of this territory, and are afterwards found therein. 

4. And all who, being out of this territory, cause or aid, advise 
or encourage another person, causing an injury to any person or 
property within this territory, by means of any act or neglect which 


is declared criminal by this Code, and who are afterwards found 
within this territory. 


§ 16. Who capable of crimes. All persons are capable of 
committing crimes, except those belonging to the following classes: 

1. Children under the age of seven years. 

2. Children of the age of seven years, but under the age of four- 
teen years,in the absence of proof that at the time of committing the 
act or neglect charged l against them they knew its wrongfulness. 

3. Idiots. 

4. Lunatics, insane persons, and all persons of unsound mind, 
including persons temporarily or partially deprived of reason, upon 
proof that at the time of committing the act charged against them 
they were incapable of knowing its wrongfulness. 

5. Persons who committed the act, or made the omission charged, 
under an ignorance or mistake of fact, which disproves any criminal 
intent. But ignorance of the law does not excuse from punishment 
for its violation. 

6. Persons who committed the act charged without being conscious 
thereof. 

7. Persons who committed the act, or made the omission charged, 
while under involuntary subjection to the power of superiors. 


$ 17. Intoxication—how considered. No act committed 
by a person while in a state of voluntary intoxication shall be deemed 
less criminal by reason of his having been in such condition. But 
whenever the actual existence of any particular purpose, motive, or in- 
tent is a necessary element to constitute any particular species or 
degree of crime, the jury may take into consideration the fact that 
the accused was intoxicated at the time, in determining the purpose, 
motive, or intent with which he committed the act. 

See sec. 259, 


§ 18. Morbid propensity. A morbid propensity to commit 
prohibited acts, existing in the mind of a person who is not shown to 
have been incapable of knowing the wrongfulness of such acts, forms 
no defense to a prosecution therefor. 


§ 19. Insanity—court may commit for. When a jury 
have returned a verdict acquitting a defendant upon the ground of 
insanity, the court may thereypon, if the defendant be in custody, 
and they deem his discharge dangerous to the public safety, order him 
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to be committed to the territorial lunatic asylum, or to the care of 


such person or persons as the court may direct, till he become sane. 


$ 20. Involuntary acts. The involuntary subjection to the 
power of a superior, which exonerates a person charged with a crim-- 
inal act or omission from punishment therefor, arises either from; 

1. Duress; or, 

2. Coverture. 

§ 21. What duress excuses. The duress which excuses a 
person from punishment who has committed a prohibited act or 
omission must be an actual compulsion by use of force or fear. 

§ 22. Subjection inferred from coverture. A subjec- 
tion sufficient to excuse from punishment may be inferred in favor of 
a wife, from the fact of coverture, whenever she committed the act 
charged, in the presence, and with the assent of her husband, except 
where such act is a participation in: 


. 1. Treason. 
2. Murder. 
3. Manslaughter. 
4. Maiming. 
5. An attempt to kill, 
6. Rape. 
7. Abduction. 
8. Abuse of children. 


9. Seduction. 

10. Abortion, either upon herself or another female. 

11. Concealing the death of an infant, whether her own or that 
of another. 

12. Fraudulently producing a false child, whether as her own or 
that of another. 

13. Bigamy. 

14. Incest. 

15. The crime against nature. 

16. Indecent exposure. 

17. Obscene exhibitions of books and prints. 

18. Keeping a bawdy or other disorderly house. 

19. Misplacing a railway switch; or, 

20. Obstructing a railway track. f 


§ 23. When not inferred. In case of the crimes enumer- 
ated in the last section, the wife is not excused from punishment by 
reason of her subjection to the power of her husband, unless the facts 
proved show a case of duress, as defined in section twenty-one. 


§ 24. Inference may be rebutted. The inference of sub- 
jection arising from the fact of coverture may be rebutted by any 
facts showing that in committing the act charged the wife acted 
freely. 
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§ 25. Exemption of public ministers. Ambassadors and 
other public ministers from foreign governments accredited to the 
president or the government of the United States, and recognized by 
it according to the laws of the United States, with their secretaries, 
messengers, families, and servants are not liable to punishment in 
this territory, but are to be returned to their own country for trial and 
punishment. ~ 


CHAPTER III. 
OF PARTIES TO 'CRIMES. 


$ 26. Classification of parties. The parties to crimes arə 
classified as: 

1. Principals; and, 

2. Accessories. 


$ 27. Principals. All persons concerned in the commission of 
crime, whether it be felony-or misdemeanor, and whether they di- 
rectly commit the act constituting thé offense, or aid and abet in its 
commission, though not present, are principals. 


$ 28. Accessories. All persons who, after the-commission of 
any felony, conceal or aid the offender, with knowledge that he has 
committed a felony, and with intent that he may avoid or escape from 
_ arrest, trial, conviction, or punishment, are accessories. 


§ 29. No accessories. In misdemeanor there are no acces- 


sories. 

§ 30. Punishment of accessories. Except in cases where 
a different punishment is prescribed by law, an accessory to a felony 
is punishable by imprisonment in a territorial prison not exceeding 
five years, or in county jail not exceeding one year, or by fine not 
exceeding five hundred dollars, or by both such fine and imprisonment. 


CHAPTER IV. 
OF CRIMES AGAINST RELIGION AND CONSCIENCE. 


§ 31. Blasphemy defined. Blasphemy consists in wantonly 
uttering or publishing words, casting contumelious reproach or pro- 
fane ridicule upon God, Jesus Christ, the Holy Ghost, the Holy Script- 
° ures, or the Christian religioh. 
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§ 32. Serious discussion. If it appears beyond reasonable 
doubt that the words complained of were used in the course of serious 
discussion, and with intent to make known or recommend opinions 
entertained by the accused, such words are not blasphemy. 


§ 38. Misdemeanor. Blasphemy is a misdemeanor. 


_§ 384. Profane swearing defined. Profane swearing con- 
sists In any use of the name of God, or Jesus Christ, or the Holy 
Ghost, either in imprecating divine vengeance upon the utterer, or 
any other person, or in light, trifling, or irreverent speech. 


_ § 35. Punishment of. Every person guilty of profane swear- 
ing is punishable by a fine of one dollar for each offense. 


§ 86. .Summary conviction for. Whenever any profane 
swearing is committed in the presence and hearing of any justice of 
the peace, mayor, recorder, or alderman of any city, while holding a 
court, or under any othe? circumstances, such as in the opinion of the 
magistrate amount to a gross violation of public decency, such mag- 
istrate may, in his discretion, immediately convict the offender, with- 
out any other proof. l 


§ 87. Penalties—how collected. If the offender does not 
forthwith pay the penalties incurred, with the costs, or give security 
for their payment within six days, he shall be committed by warrant 
to the county jail for every offense, or for any number of offenses 
whereof he was convicted at one and the same time, for not less than 
one day nor more than three, days, there to be confined in a room 
separate from all other prisoners. 


§ 88. The Sabbath. The first day of the week being by very 
general consent set apart for rest and religious uses, the law forbids 
to be done on that day certain acts deemed useless and serious inter- 
ruptions of the repose and religious liberty of the community. 


§ 89. Sabbath-breaking. Any violation of this prohibition 
is Sabbath-breaking. 


§ 40. Day defined. Under the term “day,” as employed in 
the phrase “first day of the week,” in the eight sections following, is 
included all the time from midnight to midnight. 


§ 41. Sabbath-breaking defined. The following are the 
acts forbidden to be done on the first day of the week, the doing any 
of which is Sabbath-breaking: 

Servile labor. 

Undue travel. 

Public sports. ` 
Trades, manufactures, and mechanical employments. 
Public traffic. 

Serving process, 
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§ 42. Sabbath labor. All manner of servile labor, on the 
first day of the week, is prohibited, excepting works of necessity or 
charity. 


5 


§ 48. Undue travel repealed. (Sess. Laws 1879, e. 57.) 


§ 44. Persons observing other day. It is a sufficient de- 
fense in proceedings for servile labor or undue travel on the first day 
of the week to show that the accused uniformly keeps another day 
of the week as holy time, and does not labor or travel upon that day, 
and that the labor or travel complained of was done in such manner 
as not to interrupt or disturb other persons in observing the first day 
of the week as holy time. 


§ 45. Publicsports. All shooting, sporting, horse-racing, gam- 
ing, or other public sports, upon the first day of the week, are pro- 
hibited. 


§ 46. Tradesandemployments. All trades, manufactures, 
and mechanical employments, upon the first day of the week, are 
prohibited. 


§ 47. Public traffic. All manner of public selling, or offer- 
ing or exposing for sale publicly, of any commodities upon the first | 
day of the week, is prohibited, except that meats, milk, and fish may 
be sold at any time before nine o’clock in the morning, and except 
that food may be sold to be eaten upon the premises where sold, and 
drugs and medicines and surgical appliances may be sold at any 
time of the day. 


§ 48. Serving process. All service of legal process of any 
description whatever, upon the first day of the week, is prohibited, 
except in cases of breach of the peace, or apprehended breach of the 
peace, or when sued out for the apprehension of a person charged 
with crime, or except where such service,shali be specially authorized 
by law. 


§ 49. Punishment. Every person guilty of Sabbath-breaking 
is punishable by a fine of one dollar for each offense. 


§ 50. Fines collected—no exemptions. The fines pre- 
scribed in this chapter for profane swearing and for Sabbath-break- 
ing may be collected in the manner prescribed by law for the collection 
of debts; but no property shall be exempt from execution which has 
been taken to satisfy any such fines and costs. 


§ 51. Maliciously serving process. Whoever maliciously 
procures any process in a civil action to be served on Saturday upon 
any person who keeps Saturday as holy time, and does not labor on 
that day, or serves upon him any process returnable on that day, or 
maliciously procures any civil action, to which such person is a party, 
to be adjourned to that day fer trial, is guilty of a misdemeanor. 
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§ 52. Compelling form of belief. Any willful attempt, by 
means of threats or violence, to compel any person to adopt, practice, 
or profess any particular form of religious belief is a misdemeanor, 


§ 53. Preventing religious act. Every person who willfully 
prevents, by threats or violence, another person from performing any 
lawful act enjoined upon or recommended to such person by the re- 
ligion which he professes is guilty of a misdemeanor. 


§ 54. Disturbing religious meeting. Every person who 
willfully disturbs, interrupts, or disquiets any assemblage of people 
met for religious worship, by any of the acts or things hereinafter 
enumerated, is guilty of a misdemeanor. 


§ 55. Definition of the offense. The following are the acts 
deemed to constitute disturbance of a religious meeting: 

1. Uttering any profane discourse, committing any rude or inde- 
cent act, or making any unnecessary noise, either within the place 
where such meeting is held or so near it as to disturb the order and 
solemnity of the meeting. 

2. Exposing to sale or gift any ardent or distilled liquors, or keep- 
ing open any huckster shop, within one mile of the place-where any 
religious society or assembly shall be actually convened for religious 
worship, and in any other place than such as shall have been duly 
licensed and in which the person accused shall have actually resided 
or carried on business. 

8. Exhibiting within the like distance any shows or plays with- 
out a license by the proper authority. 

4, Engaging in, or aiding, or promoting, within the like distance, 
any racing of animals, or gaming of any description. 

5. Obstructing in any manner, without authority of law, within 


-the like distance, the free passage along any highway, to the place of 


such meeting. 


CHAPTER V. 
CRIMES AGAINST THE ELECTIVE FRANCHISE. 


§ 56. Giving or receiving bribe. Every person who, by 
offering to give, or by giving, a bribe, to any elector, or who by men- 
ace or any other corrupt means, either directly or indirectly, attempts 
to influence such elector in giving his vote at any election, and every 
elector entitled to vote at such election who shall take or receive such 
bribe, shall be punished by fine not exceeding one thousand dollars, 
and not less than one hundred dollars, and be imprisoned in the 
county jail not exceeding one year, and not less than three months. 
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§ 57. Illegal influence. Every person offering, giving, or loan- 
ing to another any money or other thing of value to induce him to 
influence any elector to vote in a particular way, or for any person, at 
any such election, shall be punished by fine not exceeding five hun- 
dred dollars, or be imprisoned in the, county jail not exceeding one 
year, or by both guch fine and imprisonment. 


$ 58. Betting upon elections. Every person who makes, 
offers, or accepts any bet or wager upon the result of any election, or 
upon the success or failure of any person or candidate, or upen the 
number of votes to be cast either in the aggregate or for any partic- 
ular candidate, or upon the vote to be cast by any person or persons, 
or upon the decision to be made by any inspector or canvasser of any 
question arising in the course of an election, or upon any event what- 
ever depending upon the conduct or result of an election, is guilty of 
a misdemeanor. 


§ 59. Offers of office. Every person, who, being a candidate 
at any election, offers or agrees to appoint or procure the appoint- 
ment of any particular person or persons to office, as an inducement 
or consideration to any person to vote for or procure, or aid in pro- 
curing, the election of such candidate, is guilty of misdemeanor, 


§ 60. Communicating same. Every person who, not being 
a candidate, communicates any offer made in violation of the last sec- 
tion to any person, with intent to induce him to vote for, or to pro- 
cure, or aid in procuring the election of the candidate making the 
offer, is guilty of misdemeanor. 


§ 61. Money for elections. Eeer person who, with intent 
to promote the election, either of himself or of any other person or 
candidate, either: 

1. Furnishes or engages to pay or deliver any money or prop- 
erty, for the purpose of procuring the attendance of voters at the 
polls, or for the purpose of compensating any person for procuring 
attendance of voters at the polls, except for the conveyance of voters 
who are sick, poor, or infirm; or, 

2. Furnishes or engages to pay or deliver any money or prop- 
erty, for any purpose intended to promote the election of any can- 
didate, except for the expenses of holding and conducting public meet- 
ings for the discussion of public questions, and of printing and 
circulating ballots, handbills, and ‘other papers previous to such 
election, is guilty of misdemeanor. 


§ 62. Defrauding elector in his vote. Every person 
who fraudulently alters the ballot of any elector, or substitutes one 
ballot for another, or furnishes any elector with a ballot containing 
more than the proper number of names, or who intentionally prac- 
tices any fraud upon any elector to induce him to deposit a ballot as 
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his vote, and to have the same thrown out and not counted, or other- 
wise to defraud him of his vote, is guilty of misdemeanor. 


§ 63. Obstructing electors. Every person who willfully and 
without lawful authority obstructs, hinders, or delays any elector on 
his way to any poll where an election shall be held, is guilty of a 
misdemeanor. 


§ 64. Double voting, or offer. Every person who votes 
more than once at any election, or who offers to vote, after having 
once voted, either in the same or in another election district, shall be 
punished by fine not exceeding two hundred dollars, or by imprison- 
ment in the county jail not exceeding one year. 


§ 65. Unqualified voting. Every person knowing himself 
not to be a qualified voter, who votes, or offers to vote, at any elec- 
tion, shall be punished by fine not exceeding two hundred dollars, or 
by imprisonment in the county jail not exceeding six months. 


§ 66. Procuring same. Every person who procures, aids, as- 
sists, counsels, or advises another to give his vote, knowing that such 
person is disqualified, shall be punished by fine not exceeding five 
hundred dollars, nor less than fifty dollars, and by imprisonment in 
the county jail not exceeding one year. 


§ 67. Same. Every person who procures or counsels another 
to enter any town, ward, or election district, for the purpose of giv- 
ing his vote at an election, knowing that such person is not entitled 
so to vote, is guilty of a misdemeanor. 


§ 68. Voting out of precinct. Every person who, at any 
election, knowingly votes, or offers to vote, in any election district in 
which he does not reside, or in which he is not authorized by law to 
vote, is guilty of a misdemeanor. 


§ 69: Convicted felon. Every person who, having been con- 
victed of any bribery, or felony, thereafter offers to vote at any elec- 
tion without having been pardoned and restored to all the rights of a 
citizen, is guilty of a misdemeanor. 


§ 70. Name registered improperly. Every person who 
causes his name to be registered as that of an elector, upon any reg- 
istry of voters authorized by law to be kept in any town, city, or 
election district of this territory, knowing that he is not a qualified 
voter within the territorial limits covered by'such registry, is punish- 
able by imprisonment in the territorial prison not less than one year. 


§ 71. Personating registered voters. Every person who, 
within any city, town, or election district in this territory, in which a 
registry of qualified voters is by law authorized to be kept, falsely per- 
sonates a registered voter, and in such personating offers to vote at 
any election, is punishable by imprisonment in the territorial prison 
not less than one year. 
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§ 72. False statements upon. Every person who, at the 
time of requesting his name to be registered as that of a qualified 
voter, upon any registry df voters authorized by law to be kept in any 
city, town, or election district of this territory, or at the time of offer- 
ing his vote at any election, knowingly, makes any false statement, or 
employs any false representation, or false pretense, or token, to pro- 
cure his name to be registered or his vote to be received, is guilty of 
a misdemeanor. 


§ 73. What false statement. A false statement, representa- 
tion, or token, made or used in the presence and to the knowledge of 
a person requesting his name to be registered, or offeting his vote, is 
to be deemed made by himself, if it appears that it was made or used 
in support of his claim to be registered, or to vote, that he knew it to. 
be false, and suffered it to pass “uncontradicted. 

See Pol. Code, Dak. Appendix, c. 52. 


§ 74. Disturbance of public meetings. Every person 
who willfully disturbs or breaks up any public meeting of electors. 
and others, lawfully being held for the purpose of considering public 
(MOSHODE; is guilty of a misdemeanor. 


§ 75. Preventing public meetings. Every person who, by 
threats, intimidations, or unlawful violence, willfully hinders or pre- 
- vents electors from assembling in publie meeting for the considera- 
tion of public questions, is guilty of a misdemeanor. 


§ 76. Preventing attendance. Every person. who makes 
use of any force or violence, or of any threat to do any unlawful act, 
as a means of preventing an elector from attending any public meet- 
ing, lawfully held for the purpose of considering any public questions, 
is guilty of a misdemeanor. ‘ 


§ 77. Intimidation and bulldozing. Every | person who 
willfully, by unlawful arrest, by force and violence, or by threats or 
intimidation, prevents or endeavors to prevent an elector from freely 
giving his vote at any election, or employs either of such means to 
hinder him from voting, or to cause him to vote for. any person or 
candidate, shall be punished by fine not exceeding one thousand dol- 
lars, and not less than fifty dollars. 


§ 78. Violence, threats, etc. Every person who procures or 
endeavors to procure the vote of any elector, or the influence of any 
person or [over] other electors, at any election, for himself or for or 
against any candidate, by means of violence, threats of violence, or 
threats of withdrawing custom or dealings in business or trade, or 
enforcing the payment of debts, or bringing a suit or criminal pros- 
ecution, or any other threat or injury, to be inflicted by him, or by 
his means or procurement, shall be punished by fine not exceeding 
one thousand dollars, and by Ee peeoument in the county jail not ex- 
ceeding six months. 
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§ 79. Disobedience to judges. Every person who willfully 
disobeys a lawful command of a judge or board of judges of any eleg- 
tion, given in the execution of their duty as such, at an election, is 
guilty of a misdemeanor. 


§ 80. Violence which impedes elections. Every person 
who is guilty of any riotous conduct, or who causes any disturbance 
or breach of the peace, or uses any disorderly violence, or threats of 
violence, whereby any election is impeded or hindered, or whereby 
the lawful proceedings of the judges or canvassers at such election, 
in the discharge of their duty, are interfered with, is guilty of a mis. 
demeanor. 


§ 81. Summary arrest therefor. Whenever, at an elec- 
tion, any person refuses to obey the lawful command of the board of 
judges, or by any disorderly conduct in their presence interrupts or 
disturbs their proceedings, they may make an order directing the 
sheriff or any constable of the county, or one or more special consta- 
bles to be appointed by them, to take the person so offending into 
custody, and detain him until the final canvass of the votes shall be 
completed. But such order shall not prohibit the person taken into 
custody from voting at the election. 


§ 82. No defense. The fact that any person offending against 
the provisions of the preceding section was taken into custody and 
detained, as therein authorized, forms no defense to a prosecution 
for the offense committed, under any provisions of this Code. 


§ 88. Destroying ballots or boxes. Every person who 
willfully breaks or destroys, on the day of any election, or before the 
‘canvass is completed, any ballot-box used or intended to be used at 
such election, or defaces, injures, destroys, or conceals, any ballot 
which has been deposited in any ballot-box at an election, and has 
not already been counted or canvassed, or any poll-list used or in- 
tended to be used at such election, is guilty of a felony. 


§ 84. False poll-list. Every clerk of the poll, at any election, 
who willfully keeps a false poll-list, or knowingly inserts in Iris poll- 
list any false statement, is guilty of a misdemeanor. 


§ 85. Misconduct of judges. Every judge of an election 
who willfully excludes any vote duly tendered, knowing that the per- 
son offering the same is lawfully entitled to vote at such election, or 
‘who willfully receives a vote from any person who has been duly 
challenged in relation to his right to vote at such election, without 
exacting from such person such oath or other proof of qualification as 
may be required by law, or who willfully omits to challenge any per- 
son offering to vote whom he knows or suspects not to be duly enti- 
tled to vote, and who has not been challenged by any other person, 
is guilty of a misdemeanor. 
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§ 86. Falsely canvassing or certifying. Every judge of 
any election, member of any board of canvassers, messenger, or other: 
officer, authorized to take part in or perform any ditty in relation to any 
canvass or Official statement of the votes cast at any election, who 
willfully makes any false canvass of such votes, or makes, signs, pub- 
lishes, or delivers any false return of such election, knowing the same 
to be false, or willfully defaces, destroys, or conceals any statement. 
or certificate intrusted to his care, is guilty of a misdemeanor. 


§ 87. Bribing election officer. Every person who gives or 
offers a bribe to any judge, clerk, canvasser, or other officer of an elec- 
tion, as a consideration for some act done, or omitted to be done, con- 
trary to his official duty, in relation to such election, shall be punished 
by fine not exceeding five hundred.dollars, and imprisonment in the 
county jail not exceeding six months. 


$ 88. Disfranchised.” Any person guilty of either of the of- 
fenses mentioned in sections fifty-six and fifty-seven shall thereafter 
be forever disfranchised and render ineligible to any office of trust or 
profit within the territory, including that of delegate to congress. 


§ 89. Witness not excused—exempt. No person shall 
be excused from testifying upon a prosecution for an offense men- 
tioned in section fifty-seven, upon the ground that his statement. 
might tend to criminate himself, but any person so testifying against. 
the other party shall thereafter be exempt from punishment for such 
offense mentioned in said section. 


§ 90. Election defined. The word “election,” as used in 
this chapter, designates only elections had within this territory for 
the purpose of enabling electors, as such, to choose some public 
officer or officers under the laws of this territory, or of the United 
States. 


§ 91. Irregularities no defense. Irregularities or defects. 
in the mode of noticing, convening, holding, or conducting an election 
authorized by law, form no defense to a prosecution for a violation 
of the provisions of this chapter. 


§ 92. Rights. Nothing in this chapter shall be construed to 
authorize the punishment of any persons who, by authority of law, 
may interfere to prevent or regulate an: election which has been un- 
lawfully noticed or convened, or is being, or is about to be, unlawfully 
conducted. 

See sec. 482. 


_§ 93. Submission of questions. Every act which by the 
provisions of this chapter is made criminal when committed with ref- 
erence to the election of a candidate is equally criminal when com- 
mitted with reference to the determination of a questidn submitted to 
electors to be decided by votes ‘cast at an election. 


2 he, 


A 


1150 PENAL CODE. 


§ 94. Good faith. Upon any prosecution for procuring, offering, 
‘or casting an illegal vote, the accused may give in evidence any facts 
tending to show that he honestly believed, upon good reason, that the 
vote complained of was a lawful one; and the jury may take such 
facts into consideration in determining whether the acts complained 
of were knowingly done or not. 


§ 95. Selling liquors on election day. Every person who 
sells, gives away, or disposes of any intoxicating liquors as a beverage 
on the day of any general election, or special or local election, in the 
town, city, or county were held, shall be deemed guilty of a misde- 
meanor, and, upon conviction, shall be punished by imprisonment in 
the county jail not to exceed twenty days, and by fine not exceeding 
one hundred, and not less than fifty dollars, such fine to go to the 
county general fund. 


CHAPTER VI. 


OF CRIMES BY AND AGAINST THE EXECUTIVE POWER OF THE TER- 
: RITORY. 


$ 96. Usurping power. Every person who executes any of 
the functions of a public office without having taken and duly filed 
the required oath of office, or without having executed and duly filed 
the required security, is guilty of a misdemeanor, and, in addition to 
the punishment prescribed therefor, he forfeits his right to the office. 


§ 9%. Acts of officer de facto. The last section shall not 
be construed to affect the validity of acts done by a person exercising 
the functions of a public office in fact, where other persons than 
himself are interested in maintaining the validity of such acts. 


§ 98. Falsely assuming office. Every person who shall 
falsely assume or pretend to be any territorial, county, or township 
officer, or who shall knowingly take upon himself to act as such, or 
to require any person to act as such, or assist him in any matter per- 
taining to such office, shall be punished byimprisonment in the county 
jail not more than two years nor less than three months, and by fine 
not exceeding five hundred nor less than fifty dollars. 


$ 99. Giving or offering bribes. Every person who gives 
or offers any bribe to any executive officer of this territory, with in- 
tent to influence him in respect to any act, decision, vote, opinion, or 
other proceedings of such officer, is punishable by imprisonment in 
the territorial prison not exceeding ten years, or by a fine not ex- 
ceeding five thousand dollars, or both. : 


§ 100. Asking or receiving bribes. Every executive off- 
cer or person elected or appointed to executive office who asks, re- 
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ceives, or agrees to receive, any bribe upon any agreement or under- 
standing that his vote, opinion, or action upon any matter then pend- 
ing, or which may by law be brought before him in his official ca- 
pacity, shall be influenced thereby, is punishable by imprisonment in 
the territorial prison not exceeding ten years, or by a fine not ex- 
ceeding five thousand dollars, or pe ar in addition thereto, for- 
feits his office and is forever disqualified from holding any public 
office under this territory. 


$ 101. Preventing officer’s duty. Every person who at- 
tempts, by means of any threat or violence, to deter or prevent any 
executive officer from performing any duty imposed upon such officer 
by law, is guilty of a misdemeanor. 


§ 102. Resisting officers. Every person who knowingly re- 
sists, by the use of force or violence, any executive officer in the per- 
formance of his duty, is guilty of a misdemeanor. 


§ 103. Taking excessive fees. Every executive officer who 
asks or receives any emolument, gratuity, ot reward, or any promise 
of any emolument, gratuity, or reward, excepting such as may be au- 
thorized by law, for doing any official act, is guilty of a misde- 
meanor. 


§ 104. Taking reward for omitting or delaying of- 
ficial acts. Every executive officer who asks or receives-any emol- 
ument, gratuity, or reward, or any promise of any emolument, gra- 
tuity, or reward, for omitting or deferring the performance of any 
official duty, is guilty of a misdemeanor. 


§ 105. Fees for service not rendered. LHvery executive’ 


officer who asks or receives any fee or compensation for any official 
service which has not been actually rendered, except in cases of 
charges for prospective costs, or of fees demandable in advance in 
the cases allowed by law, is guilty of a misdemeanor. 


$ 106. Taking unlawful reward. Every officer of this ter- 
ritory who asks or receives any compensation, fee, or reward of any 
kind for any service rendered or expense incurred in procuring from 
the governor of this territory a demand upon the executive authority 
of a state or territory of the United States, or of a foreign govern- 
ment, for the surrender of a fugitive from justice, or of any service 
rendered or expense incurred in procuring the surrender of such fugi- 
tive, or of conveying him to this territory, or for detaining him therein, 
except upon an employment by the governor of this territory, and 
upon an account duly audited and paid out of the territorial treasury, 
is guilty of a misdemeanor. 

See Code Crim. Proc. Dak. §§ 592-594. 

§ 107. Buying appointments to office. Every person who 
gives, or agrees, or offers to give any gratuity or reward in consider- 
ation that himself or any other person shall be appointed to any 
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public office, or shall be permitted to or to exercise, perform, or dis- 
charge the prerogatives or duties of any office, is punished by im- 
prisonment in the county jail not less than six months nor more 
than two years, or by a fine of not less than two hundred dollars, or 
more than one thousand dollars, or both. 


§ 108. Selling same. Every person who, directly or indi- 
rectly, asks or receives, or promises to receive, any gratuity or re- 
ward, or any promise of a gratuity or reward, for appointing another 
person, or procuring for another person, an appointment to any pub- 
lic office, or any clerkship, deputation, or other subordinate position 
in any public office, is punishable by imprisonment in the county jail 
not less than six months nor more than two years, or by a fine not 
less than two hundred dollars, nor more than one thousand dollars, 
or both. 


§ 109. Rewards for deputation. Every public officer who, 
for any gratuity or reward, appoints another person to a public office, 
or permits another person to exercise, perform, or discharge any of 
the prerogatives or duties of his office, is punishable by imprisonment 
in the county jail not less than six months nor more than two years, 
and by a fine of not less than two hundred dollars, or more than one 
thousand dollars; and, in addition thereto, he forfeits his office. 


§ 110. Unlawful deputation void. Every grant or depu- 
tation made contrary to the provisions of the two preceding sections 
is void; but official acts done before a conviction for any offense pro- 
hibited by those sections shall not be deemed invalid in consequence 
of the invalidity of such grant or deputation. 


§ 111. Exercising functions after term. Every person 
who, having been an executive officer, willfully exercises any of the 
functions of his office after his term of office has expired and a suc- 
cessor has been duly elected or appointed, and has qualified in his 
place, and he has notice thereof, is guilty of a misdemeanor. 


§ 112. Refusal to surrender books. Every person who, 
having been an executive officer of this territory, wrongfully refuses 
to surrender the official seal, or any of the books and papers apper- 
taining to his office, to his successor, who has been duly elected or 
appointed, and has duly qualified, and has demanded the surrender 
of the books and papers of such office, is guilty of a misdemeanor. 


§ 113. Administrative officers. The various provisions of 
this chapter which relate to executive officers apply, in relation to ad- 
ministrative officers, in the same manner as if administrative and 
executive officers were both mentioned together. 
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CHAPTER VII. 


OF CRIMES AGAINST THE LEGISLATIVE POWER. 


§ 114. Preventing meeting of legislature. Every per- 
son who willfully and by force or fraud prevents the legislature of 
this territory, or either of the houses composing it, or any of the mem- 
bers thereof, from meeting or organizing, is punishable by imprison- 
ment in the territorial prison not less than five nor more than ten 
years, or by a fine of not less than five hundred dollars nor more than 
two thousand dollars, or both. 


$ 115. Disturbing the legislature. Every person who will- 
fully disturbs the legislature of this territory, or either of the houses 
composing it, while in session, or who commits any disorderly conduct 
in the immediate view and presence of either house of the legislature, 
tending to interrupt its proceedings or impair the terperi due to its 
authority, is guilty of a misdemeanor. 


§ 116. Compelling adjournment. Every person who will- 
fully and by force or fraud compels, or attempts to compel, the legis- 
lature of this territory, or either of the houses composing it, to ad- 
journ or disperse, is punishable by imprisonment in the territorial 
prison not less than five nor more than ten years, or by fine of not 
less than five hundred dollars nor more than two thousand dollars, or 
both. 


§ 117. Intimidating a member. Every person who will- 
fully, by intimidation or otherwise, prevents any member of the legis- 
lature of this territory from attending any session of the house of 
which he is a member, or of any committee thereof, or from giving 
his vote upon any question which may come before such house, or 
from performing any other official act, is guilty of a misdemeanor. 


$ 118. Compelling house to perform or omit act. Every 
person who willfully compels, or attempts to compel, either of the 
houses composing the legislature of this territory to pass, amend, or 
reject any bill or resolution, or to grant or refuse any petition, or to 
perform or omit to perform any other official act, is punishable by 
imprisonment in the territorial prison not less than five nor more than 
ten years, or by a fine of not less than five hundred dollars nor more 
than two thousand dollars, or both. 


§ 119. Altering draft of bill. Every person who fraudu- 
lently alters the draft of any bill or resolution which has been pre- 
sented to either of the houses composing the legislature, to be passed 
or adopted, with intent to procure it to be passed or adopted by either 
house, or certified by the presiding officer of either house, in lan- 
guage different from that intended by such house, is guilty of a felony. 
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§ 120. Altering engrossed copy. Every person who fraud- 
ulently alters the engrossed copy or enrollment of any bill which has 
been passed by the legislature of this territory, with intent to procure 
it to be approved by the governor or certified by the secretary of the 
territory, or printed or published by the printer of the statutes in 
language different from that in which it was passed by the legislature, 
is guilty of a felony. 

§ 121. Giving bribes to members. Ervery person who gives 
or offers to give a bribe to any member of the legislature, or attempts, 
directly or indirectly, by menace, deceit, suppression of truth, or any 
other corrupt means, to influence a member in giving or withholding 
his vote, or in not attending the house of which he is a member, or 
any committee thereof, is punishable by imprisonment in the terri- 
torial prison not exceeding ten years, or by a fine not exceeding five 
thousand dollars, or both. 


§ 122. Receiving bribes by members. Every member of 
either of the houses composing the legislature of this territory, who 
asks, receives, or agrees to receive any bribe upon any understanding 
that his official vote, opinion, judgment, or action shall be influenced 
thereby, or shall be given in any manner or upon any particular side 
of any question or matter upon which he may be required to act in 
his official capacity, or who gives, or offers, or promises to give any 
official vote in consideration that another member of the legislature 
shall give any such vote, either upon the same or another question, 
is punishable by imprisonment in the territorial prison not exceeding 
ten years, or by fine not exceeding five thousand dollars, or both. 

$ 123. Witness refusing to attend. Every person who, 
being duly summoned to attend as a witness before either house of 
the legislature, or any committee thereof authorized to summon wit- 
nesses, refuses or neglects, without lawful excuse, to attend pursuant 
to such summons, is guilty of a misdemeanor. 


$ 124. Refusing to testify. Every person who, being present 
before either house of the legislature, or any committee thereof author- 
ized to summon witnesses, willfully refuses to be sworn or affirmed, 
or to answer any material and proper question, or to produce, upon 
reasonable notice, any material and proper books, papers, or docu- 
ments in his possession or under his control, is guilty of a mis- 
demeanor. 

§ 125. Members’ forfeiture of office. The conviction of a 
member of the legislature of either of the crimes defined in this chap- 
ter involves, as a consequence, in addition to the punishment pre- 
scribed by this Code, a forfeiture of his office, and disqualifies him 
from ever afterwards holding any office under this territory. 
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CHAPTER VIII. 
OF CRIMES AGAINST PUBLIC JUSTICE—BRIBERY AND CORRUPTION. 


§ 126. Bribes to judges, jurors, referees, etc. Every 
person who gives, or offers to give, a bribe to any judicial officer, juror, 
„referee, arbitrator, umpire, or assessor, or to any person who may be 
authorized by law to hear or determine any question or controversy, 
with intent to influence his vote, opinion, or decision upon any matter 
or question which is or may be brought before him for decision, is 
punishable by imprisonment in the territorial prison not exceeding 
ten years, or by a fine not exceeding five thousand dollars, or both. 


§ 127. Receiving bribes by judicial officers. Every ju- 
dicial officer of this territory who asks, receives, or agrees to receive 
any bribe upon any agreement or understanding that his vote, opin- 
ion, or decision upon any matter or question which is or may be 
brought before him for decision shall be thereby influenced, is pun- 
ishable by imprisonment in the territorial prison not exceeding ten 
years, or by a fine not exceeding five thousand dollars, or both; and, 
in addition thereto, forfeits his office, and is forever disqualified from 
holding any public office under this territory. 


§ 128. By jurors, referees, etc. Every juror, referee, arbi- 
trator, umpire, or assessor, and every person authorized by law to 
hear or determine any question orscontroversy, who asks, receives, or 
agrees to receive any bribe upon any agreement or understanding that 
his vote, opinion, or decision, upon any matter or question which is 
or may be brought before him for decision shall be thereby influenced, 
is guilty of felony. 

§ 129. Misconduct by jurors, ete. Every juror, or person 
drawn or summoned as a juror, or chosen arbitrator, or umpire, or 
appointed referee, who either: . 

1. Makes any promise or agreement to give a verdict for or against 
any party; or, 

2. Willfully permits any communication to be made to him, or 
receives any book, paper, instrument, or information relative to any 
cause pending before him, except according to the regular course of 
proceedings upon the trial of such cause, 

Is guilty of a misdemeanor. 


§ 130. Accepting gifts from parties! Every judicial offi- 
cer, juror, referee, arbitrator, or umpire who accepts any gift from 
any person, knowing him to be a party in interest, or the attorney or 
counsel of any party in interest, to any action or proceeding then 
pending, or about to be brought before him, is guilty of a misde- 
meanor, 
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§ 131. Gifts defined. The word “gift” in the foregoing sec- 
tion shall not be taken to include property received by inheritance, by 
will, or by gift in view of death.’ 


§ 132. Attempts to influence jurors, etc. Every person 
who attempts to influence a juror, or any person summoned or drawn 
as a juror, or thosen an arbitrator or appointed a referee, in respect 
to his verdict or decision of any cause or matter pending, or about 
to be brought before him, either: 

1. By means of any communication, oral or written, had with him, 
except in the regular course of proceedings upon the trial of the cause ; 

2. By means of any book, paper, or instrument, exhibited other- 
wise than in the regular course of proceedings upon the trial of cause; 

3. By means of any threat or intimidation; 

4. By means of any assurance or promise of any pecuniary or 
other advantage; or, 

5. By publishing any statement, argument, or observation relating 
to the cause, 

Is guilty of a misdemeanor. 


§ 1838. Drawing jurors fraudulently. Every person au- 
thorized by law to assist at the drawing of any jurors, to attend any 
court, who willfully puts or consents to the putting upon any list of 
jurors as having been drawn, any name which shall not have been 
drawn for that purpose in the manner prescribed by law; or who 
omits to place on such list any name that shall have been drawn in 
the manner prescribed by law; or who signs or certifies any list of 
jurors as having been drawn which was not drawn according to law; 
or who is guilty of any other unfair, partial, or improper conduct in 
the drawing of any such list of jurors,—is guilty of a misdemeanor. 


§ 184. Misconduct by officers of jury. Every officer to 
whose charge any juror is committed by any court or magistrate, who 
negligently or willfully permits them, or any one of them, either: 

1. To receive any communication from any person; 

2. To make any communication to any person; 

8. To obtain or receive any book or paper, or refreshment; or, 

4. To leave the jury-room without the leave of such court or mag- 
istrate first obtained, 3 : 

Is guilty of a misdemeanor. 
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CHAPTER IX. 
OF RESCUES. 


§ 135. Rescuing prisoners. Every person who, by force or 
fraud, rescues, or attempts to rescue, or aids another person in res- 
cuing, or in attempting to rescue, any prisoner from any officer or 
other person having him in lawful custody, is punishable as follows: 

1. If such prisoner was in custody upon a charge of conviction 
of felony, by imprisonment in the territorial prison for not less than 
ten years. 

2. If such prisoner was in custody otherwise than upon a charge 
or conviction of felony, by imprisonment in a county jail not exceed- 
ing one year, or by fine not exceeding five hundred dollars, or by both 
such fine and imprisonment. 


§ 186. Retaking goods from custody. Every person who 
willfully injures or destroys, takes or attempts to take, or assists any 
other person in taking or attempting to take from the custody of any 
officer or person any personal property which such officer or person 
has in charge under any process of law, is guilty of a misdemeanor. 


CHAPTER X. 
OF ESCAPES, AND AIDING THEREIN, 


§ 137. Rearrest of escaped prisoners. Every prisoner 
confined upon conviction for a criminal offense, who escapes from 
prison, may be pursued, retaken, and imprisoned again, notwithstand- 
ing the term for which he was sentenced to be imprisoned may have 
expired at the time when he is retaken, and he shall remain so im- 
prisoned until tried for such escape, or discharged on a failure to 
prosecute therefor. 


§ 188. “Escape from territorial prison. Every prisoner 
confined in the territorial prison for a term less than for life, who, by 
force or fraud, escapes therefrom, is punishable by imprisonment in 
such prison for a term not exceeding five years, to commence from 
the expiration of the original term of his imprisonment. 

See sec. 189, *§ 139a. 


§ 189. Attempt to escape. Every prisoner confined in the 
territorial prison for a term less than for life, who attempts by force 
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or fraud, although unsuccessfully, to escape from such prison, ig 
guilty of felony. 

*3 139a. Punishment for escaping from prison. Any person com- 
mitted to a territorial prison, who shall escape from or break said territorial 
prison, with intent to escape therefrom, or who shall attempt by force or vio- 
lence, or in any other manner, to escape from said prison, whether such es- 
cape be effected or not, shall, wpon conviction thereof, be punished by impris- 
onment in said prison for a term not exceeding double the term for which he 
or she was so sentenced, to commence from and after the expiration of his or 
her fwrmer sentence. (Sess. Laws 1883, c. 89, § 1.) 


§ 140. Escape from other prison. Every prisoner con- 
fined in any other than the territorial prison, who by force or fraud 
escapes therefrom, is punishable by imprisonment in the territorial 
prison not exceeding two years, or in a county jail not exceeding one 
year, to commence from the expiration of the original term of his 
imprisonment. 


§ 141. Attempt to escape. Every prisoner confined in any 
other prison than the territorial prison, who attempts by force or 
fraud, although unsuccessfully, to escape therefrom, is punishable by 
imprisonment in a county jail not exceeding one year, to commence 
from the expiration of the original term of his imprisonment. 


§ 142. Assisting prisoner to escape. Every person who 
willfully, by any means whatever, assists any prisoner confined in any 
prison to escape therefrom, is punishable as follows: 

1. If such prisoner was confined upon a charge or conviction of 
felony, by imprisonment in the territorial prison not exceeding ten 

ears. : i 
j 2. If such prisoner was confined otherwise than upon a charge or 
conviction of felony, by imprisonment in the county jajl not excted- 
ing one year, or by fine not exceeding five hundred dollars, or both. 


$ i 
§ 148. Carrying intò prison things to aid escape. 
Every person who carries or sends into any prison anything useful to 
aid any prisoner in making his escape, with intent thereby to facili- 
tate the escape of any prisoner confined therein, is punishable as 
follows: 
1. If such prisoner was confined upon any charge or conviction of 
felony, by imprisonment in the territorial prison not exceeding ten 
ears. 
: 2. If such prisoner was confined otherwise than upon a charge or 
conviction of felony, by imprisonment in a county jail not exceeding 
one year, or by a fine of five hundred dollars, or both. 


$ 144. Concealing escaped prisoners. Every person who 
willfully and knowingly conceals any prisoner who, having been con- 
fined in prison upon a charge or conviction of misdemeanor has 
escaped therefrom, is guilty of misdemeanor. 
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§ 145. Assisting escape from officer. Every person who 
willfully assists any prisoner in escaping, or attempting to escape, 
from the custody of any officer or person having the lawful charge of 
such prisoner under any process of law, or under any lawful arrest, is 
guilty of a misdemeanor. 


§ 146. Prison defined. The term “prison” in this chapter 
includes territorial prisons, county jails, and every place designated 
by law for the keeping of persons held in custody under process of law 
or under any lawful arrest. 


§ 147. Prisoner defined. The term “prisoner” in this chap- 
ter includes every person held in custody under process of law, issued 
from a court of competent jurisdiction, whether civil or criminal, or 
under any lawful arrest. 


CHAPTER XI. 


FORGING, STEALING, MUTILATING, AND FALSIFYING JUDICIAL AND 
PUBLIC RECORDS AND DOCUMENTS. 


§ 148. Larceny, destruction, etc., of records. Every 
clerk, register, or other officer having the custody of any record, map, 
or book, or of. any paper or proceeding of any court of justice, filed 
or deposited in any publie office, who is’ guilty of stealing, willfully 
destroying, mutilating, defacing, altering, or falsifying, or fraudu- 
lently removing or secreting such record, map, book, paper, or pro- 
ceeding, or who permits any other person so to do, is punishable by 
imprisonment in the territorial prison not exceeding five years, and, 
in addition thereto, forfeits his office. 


§ 149. By other persons. Every ‘person not an officer such 
as is mentioned in the last section, who is guilty of any.of the acts 
specified in that section, is punishable by imprisonment in the ter- 
ritorial prison not exceeding five years, or in a county jail not ex- 
ceeding one year, or by a fine not exceeding five hundred dollars, or 
by both such fine and imprisonment. 


§ 150. Offering forged or false instruments for rec- 
ord. Every person who knowingly procures or offers any false or 
forged instrument to be filed, registered, or recorded in any public 
office within this territory, which instrument, if genuine, might be 
filed, or registered, or recorded under any law of this territory or of 
the United States, is guilty of felony. 
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CHAPTER XII. 
PERJURY AND SUBORNATION OF PERJURY. 


§ 151. Perjury. Every person who, having taken an oath that 
he will testify, declare, depose, or certify truly before any competent 
tribunal, officer, or person, in any of the cases in which such an oath 
may by law be administered, willfully and contrary to such oath, 
states any material matter which he knows to be false, is guilty of 
perjury. 

§ 152. Oath. The term “oath,” as used in the last section, in- 
cludes an affirmation, and every other mode of attesting the truth of 
that which is stated which is authorized by law. 


$ 1538. Oath of office. So much of an oath of office as relates 
to the future performance of official duties is not such an oath as is 
intended by the previous sections. 


§ 154. Irregularities no defense. It is no defense to a 
prosecution for perjury that the oath was administered or taken in 
an irregular manner. 


§ 155. Incompetency—same. Ii is no defense to a prosecu- 
tion for perjury that the accused was not competent to give the tes- 
timony, deposition, or certificate’of which falsehood is alleged. It is 
sufficient that he actually was required to give such testimony, or 
made such deposition or certificate. 


$ 156. Materiality not necessary. It is no defense to a 
prosecution for perjury that the accused did not know the mate- 
riality of the false statement made by him, or that it did not in 
fact affect the proceeding in or for which it was made. It is sufficient 
that it was material, and might have been used to affect such pro- 
ceeding. 

§ 157. Making depositions. The making of a deposition or 
certificate is deemed to be complete, within the provisions of this 
chapter, from the time when it is delivered by the accused to any 
other person with intent that it be uttered or published as true. 


§ 158. False statement. An unqualified statement of that 
which one does not know to be true is equivalent to a statement of 
that which one knows to be false. 


§ 159. Punishment of perjury. Perjury is punishable by 
imprisonment in the territorial prison, as follows: 

1. When committed on the trial of an indictment for felony, by 
imprisonment not less than ten years. 

2. When committed on any other trial or proceeding in a court of 
justice, by imprisonment for not more than ten years. 

8. In all other cases, by imprisonment not more than five years. 


PERJURY AND SUBORNATION OF PERJURY. 1161 
$ 160. Summary commital of witnesses. Whenever it 
appears probable to any court of record that any person who has 
testified in any action or proceeding in such court has committed.per- 
jury, such court may immediately commit such person, by an order 
or process for that purpose, to prison, or take a recognizance, with 
sureties, for his appearing and answering to an indictment for per- 
jury: ; 
$ 161. Witnesses bound over to appear. Such court shall 
thereupon bind over the witnesses to establish such perjury to appear 
at the proper court to testify before grand jury and upon the trial, in 
case an indictment is found for such perjury, and shall also cause 
immediate notice of such commitment or recognizance, with the names 
of the witnesses so bound over, to be given to the district attorney of 
the county. wed cas 


§ 162. Document may be retained. If, upovi-the hearing 
of such action or proceeding in which such perjury has probably been 
committed, any papers or documents produced by either party shall 
be deemed necessary to be used on the prosecution for such perjury, 
the court may, by order, detain such papers or documénts from the 
party producing them and direct them to be delivered to the district 
attorney. i j 


§ 163. Subornation of perjury defined. Every person 
who willfully procures another person to commit any perjury is guilty 
of subornation of perjury. 


§ 164. Punishment of. Every person guilty of subornation 
of perjury is punishable in the same manner as he would be if per- 
sonally guilty of the perjury so procured. 


§ 165. Convict of perjury,incompetent. No person who 
has been convicted of perjury, or of subornation of perjury, shall 
thereafter be received as a witness in any action, proceeding, or mat- 
ter whatever upon his own behalf, nor in any action or proceeding 
between adverse parties, against any person who shall object thereto, 
until the judgment against him has been reversed. But where such 
person has been actually received as a witness, contrary to the pro- 
visions of this section, his incompetency shall not prejudice the rights, 
innocently acquired, of any other person claiming under the proceed- 
ing in which such person was so received. 
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CHAPTER XII. 
FALSIFYING EVIDENCE. 


§ 166. Offering false evidence. Every person who, upon 
any trial, proceeding, inquiry, or investigation whatever, authorized 
by law, offers in evidence, as genuine, any book, paper, document, 
record, or other instrument in writing, knowing the same to have been 
forged or fraudulently altered, is punishable in the same manner as 
the forging or false alteration of such instrument is made punishable 
by the provisions of this Code. 


§ 167. Deceiving a witness. Every person who practices 
any fraud or deceit, or knowingly makes or exhibits any false state- 
ment, representation, token, or writing to any witness or person about, 
to be called as a witness upon any trial, proceeding, inquiry, or in- 
vestigation whatever, proceeding by authority of law, with intent to 
affect the testimony of such witness, is guilty of a misdemeanor. 


§ 168. Preparing false evidence. Every person guilty of 
falsely preparing any book, paper, record, instrument in writing, or 
other matter or thing, with intent to produce it or allow it to be pro- 
duced as genuine upon any trial, proceeding, or inquiry whatever, au- 
thorized by law, is guilty of felony. 

§ 169. Destroying evidence. Every person who, knowing 
that any book, paper, record, instrument in writing, or other matter 
or thing, is about to be produced in evidence upon any trial, proceed- 
ing, inquiry, or investigation whatever, authorized by law, willfully 
destroys the same, with intent thereby to prevent the same from being 
produced, is guilty of a misdemeanor. 

§ 170. Preventing witnesses attending. Every person 
who willfully prevents or dissuades any person who has been duly 
summoned or subpoenaed as a witness from attending pursuant to 
the command of the summons or subpena, is guilty of a misde- 
meanor. 

$ 171. Bribing witnesses. Every person who gives or of- 
fers, or promises to give, to any witness, or person about to be called 
as a witness, any bribe, upon any understanding or agreement that 
the testimony of such witness shall be thereby influenced, or who at- 
tempts by any other means fraudulently to induce any witness 19 give 
false testimony, is guilty of a misdemeanor. 
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CHAPTER XIV. 


2 


OTHER OFFENSES AGAINST PUBLIC JUSTICE. ' 


§ 172. Injury to records, and embezzlement. Every 
sheriff, coroner, clerk of a court, constable. or other ministerial off- 
cer, and every deputy. or subordinate of any ministerial officer, who 
either : 

1. Mutilates, destroys, conceals, erases, obliterates, or falsifies any 
record or paper appertaining to his office; or, 

2. Fraudulently appropriates to his own use, or to the use of an- 
other person, or secretes with intent to appropriate to such use, any 
money, evidence of debt, or other property intrusted to him in virtue 
of his office, 

Is guilty of felony. 


§ 173. Permitting escapes by same. Every sheriff, coro- 
ner, clerk of a court, constable, or other ministerial officer, and every 
deputy or subordinate of any ministérial officer, who either : 

J. Allows any person lawfully held by him in custody to escape 
or go at large, except as may be permitted by law; or, 

2. Receives any gratuity, or reward, or any security or promise of 
one, to procure, assist, connive at, or permit any prisoner in his cus- 
tody to escape, whether such escape is attempted or not; or, 

8. Commits any unlawful act tending to.hinder justice, 

Is guilty of a misdemeanor. 


§ 174. Refusing to receive prisoner. Every officer who, 
in violation of a duty imposed upon him by law as such officer to re- 
ceive into his custody any person as a prisoner, willfully neglects or 
refuses so to receive such person into his custody, is guilty of a mis- 
demeanor. 


§ 175. Delaying to take before magistrate. Every pub- 
lic officer or other person having arrested any person upon any crim- 
inal charge, who willfully delays to take such person before a magis- 
trate having jurisdiction to take his examination, is guilty of a mis- 
demeanor. 


§ 176. Arrest without lawful authority. Every public 
officer, or person pretending to be a public officer, who, under the pre- 
tense or color of any process or other legal authority, arrests any 
person, or detains him against his will, or seizes or levies upon any 
property, or dispossesses any one of any lands or tenements, without — 
due and legal process, is guilty of a misdemeanor. 


§ 177. Misconduct executing search. Every peace offi- 
cer who, in executing a spare wan, willfully exceeds his author- 
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ity, or exercises if with unnecessary severity, is guilty of a misde- 
meanor. 


§ 178. Refusing to aid officer. Every person who, after 
having been lawfully commanded to aid any officer in arresting any 
person, or in retaking any person who has escaped from legal cus- 
tody, or in executing any legal process, willfully neglects or refuses 
to aid such officer, is guilty of a misdemeanor. 


§ 179. Refusing to make arrest. Every person who, after 
having been lawfully commanded by any magistrate to arrest an- 
other person, willfully neglects or refuses so to do, is guilty of a mis- 
demeanor. 


§ 180. Resisting execution of process. Every person 
who, after proclamation issued by the governor declaring any county 
to be in a state of insurrection, resists, or aids in resisting, the exe- 
cution of process in the county declared to be in a state of insurrec- 
tion, or who aids or attempts the rescue or escape of another from 
lawful custody or confinement, or who resists, or aids in resisting, a 
force ordered out by the governor to quell or suppress an insurrec- 
tion, is punishable by imprisonment in the territorial prison for not 
less than two years. 


§ 181. Obstructing officer in duty. Every person who 
willfully delays or obstructs any public officer in the discharge or 
attempt to discharge any duty of his office, is guilty of a misde- 
meanor. i 


§ 182. Extrajudicial oaths. Every person who takes an 
oath before an officer or person authorized to administer judicial oaths, 
except when such oath is required or authorized by law, or is required 
by the provisions of some contract as the basis of, or in proof of, a 
claim, or when the same has been agreed to be received by some per- 
son as proof of any fact, in the performance of any contract, obliga- 
tion, ‘or duty, instead of other evidence, is guilty of a misdemeanor. 


§ 188. Administering same. Every officer or other person 
who administers an oath to another person, or who makes and de- 
livers any certificate that another person has taken an oath, except 
when such oath is required by the provisions of some contract as a 
basis of, or proof of, a claim, or when the same has been agreed to be 
received by some person as proof of any fact in the performance of 
any contract, obligation, or duty, instead of other evidence, is guilty 
of a misdemeanor. 


§ 184. Compounding crimes. Every person who, having 
knowledge of the actual commission of a crime or violation of statute, 
takes any money or property of another, or any gratuity orreward, orany 
engagement or promise therefor, upon any agreement or understand- 
ing, express or implied, to compound or conceal such crime, or viola- 
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tion of statute, or to abstain from any prosecution therefor, or to 
withhold any evidence thereof, is punishable as follows: 

1. By imprisonment in the territorial prison not exceeding five 
years, or in a county jail not exceeding one year, where the crime 
compounded is one punishable either by death or by imprisonment 
in the territorial prison for life. 

2. By imprisonment in the territorial prison not exceeding three- 
years, or in a county jail not exceeding six months, where the crime 
compounded was punishable by imprisonment in the territorial prison 
for any other term than for life. % 

3. By imprisonment in a county jail not exceeding one year, or 
by fine not exceeding two hundred and fifty dollars, or by both such 
fine and imprisonment, where the erime or violation of statute com- 
pounded is a crime punishable by imprisonment in a county jail or 
by fine, or is a misdemeanor, or violation of statute for which a pe- 
__euniary or other penalty or forfeiture is prescribed. 


§ 185. Compounding prosecution. Every person who takes 
any money or property of another, or any gratuity or reward, or any 
engagemént or promise therefor, upon any agreement or understand- 
ing, express or implied, to compound, discontinue, or delay any pros- 
ecution then pending for any crime or violation of statute, or to with- 
hold any evidence in aid thereof, is guilty of a misdemeanor. 


§ 186. Attempt to intimidate officers, etc. Every per- 
son who, directly or indirectly, utters or addresses any threat or in- 
timidation to any judicial or ministerial officer, to any juror, referee, 
arbitrator, umpire, or assessor, or other person authorized by law to 
hear or determine any controversy, with intent to induce him either 
to any act not authorized by law, or to omit or delay the perform- 
ance of any duty imposed upon him by law, is guilty of a misde- 
meanor. 


$ 187. Suppressing evidence. Every person who mali- 
ciously practices any deceit or fraud, or uses any threat, menace, or 
violence, with intent to prevent any party to an action or proceeding 
from obtaining or producing therein any book, paper, or other matter 
or thing which might be evidence, or from procuring the attendance 
or testimony of any witness therein, or with intent to prevent any 
person having in his possession any book, paper, or other matter or 
thing which might be evidence in such suit or proceeding, or prevent 
any person being cognizant of any fact material thereto from pro- 
ducing or disclosing the same, is guilty of a misdemeanor. 


§ 188. Buying lands in suit. Every person who takes any 
conveyance of any lands or tenements, or of any interest or estate 
therein, from any person not being in the possession thereof, while 
such lands or tenements are the subject of controversy, by suit in any 
court, knowing the penderfcy of such suit and that the grantor was 
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not in possession of such lands or tenements, is guilty of a. misde- 
meanor. 


§ 159. Buying pretended titles. Every person who buys 
or sells, or in any manner procures, or makes, or takes any promise 
or covenant to convey any pretended right or title to any lands or 
tenements, unless the grantor thereof, or the person making such 
promise or covenant, has been in possession, or he and those by whom 


. he claims have been in possession of the same, or of the reversion 


and remainder thereof, or have taken the rents or profits thereof for 
the space of one year before such grant, conveyance, sale, promise, 
or covenant made, is guilty of a misdemeanor. 


§ 190. Mortgage, when not prohibited. The two last sec. 
tions shall not be construed to prevent any person having a just title 
to lands, upon which there shall be an adverse possession, from exe- 
cuting a mortgage upon such lands. 


§ 191. Common barratry defined. Common barratry is 
the practice of exciting groundless judicial proceedings. 


§ 192. Misdemeanor. Common barratry is a misdemeanor. 


§ 198. Proof required. No person can be convicted of com- 
mon barratry, except upon proof that he has excited suits or pro- 
ceedings at law in at least three instances, and with a corrupt or 
malicious intent to vex and annoy. 


§ 194. Interest. Upon prosecution for common barratry, the 
fact that the accused was himself a patty in interest or upon the ree- 
ord to any proceedings at law, complained of, is not a defense, 


§ 195. Buying demands or suits by attorney. Every 
attorney who, either directly or indirectly, buys or is interested in 
buying any evidence of debt or thing in action, with intent to bring 
suit thereon, is guilty of a misdemeanor. 


$ 196. Same by justice or constable. Every justice of 
the peace and every constable who, directly or indirectly, buys or is 
interested in buying any evidence of debt or thing in action, for the 
purpose of commencing any suit thereon before a justice, is guilty of 
a misdemeanor. 


§ 197. Loans on claims for collection. Every attorney, 
justice of the peace, or constable, who, directly or indirectly, lends 
or advances any money or property or agrees for or procures any 
loan or advance to any person as a consideration for, or inducement 
towards, committing any evidence of debt or thing in action to such 
attorney, justice, constable, or any other person, for collection, is 
guilty of a misdemeanor. 


§ 198. Forfeiture of office. Every person convicted of a vio- 
lation of either of the three preceding sections, in addition to the 
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punishment by fine and imprisonment, prescribed therefor by this 
Code, forfeits his office. 


§ 199. Receiving claims allowable. Nothing in the four 
preceding sections shall be construed to prohibit the receiving in pay- 
ment of any evidence of debt or thing in action for any estate, real or 
personal, or for any services of an attorney actually rendered, or for 
a debt antecedently contracted, or the buying or receiving any evi- 
dence of debt or thing in action for the purpose of remittance, and 
without any intent to violate the preceding section. 


§ 200. Application of previous sections. The provisions 
of sections one hundred and ninety-five, one hundred and ninety- 
seven, and one hundred and ninety-nine, relative to the buying of 
claims by an attorney, with intent to prosecute them, or to the lend- 
ing or advancing of money by an attorney, in consideration of a claim 
being delivered for collection, shall apply to every case of such buy- 
ing a claim, or lending or advancing money, by any person prosecu- 
ting a suit or “demand in person. 


§ 201. Witnesses’ privilege. No person shall be excused 
from testifying, in any civil action, to any facts showing that'an evi- 
dence of debt or thing in action has been bought, sold, or received 
contrary to law, upon the ground that his testimony might tend to 
convict him of a crime. But no evidence derived from the examina- 
tion of such person shall be received against him upon any criminal 
prosecution. 


§ 202. Criminal contempts. Every person guilty of any 
contempt of court, of either of the following kinds, is guilty of a mis- 
demeanor: 

1. Disorderly, contemptuous, or insolent behavior, committed dur- 
ing the sitting of any court or justice, in immediate view and presence 
of the court, and directly tending to interrupt its proceedings, or to 
impair the respect due to its authority. 

2. Behavior of the like character, committed in the presence of 
any referee or referees, while actually sitting for the trial of a cause, 
or upon any inquest or other proceedings-authorized by law. 

3. Any breach of the peace, noise, or other disturbance directly 
tending to interrupt the proceedings of any court. 

4, Willful disobedience of any process or order lawfully issued by 
any court. 

5. Resistance willfully offered by any person to the lawful order 
or process of any court. 

6. The contumacious and unlawful refusal of any person to be 
sworn as a witness; or, when so sworn, the like refusal to answer any 
material question. «= 

T. The publication of a false or grossly inaccurate report of the 
proceedings of any court. ‘But no person can be punished, as fora 
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contempt, in publishing a true, full, and fair report of any trial, argu- 
ment, decision, or proceeding had in court. 


§ 203. Application to stay trial. Every attorney or coun- 
selor at law who, knowing that an application has been made for an 
order staying the trial of an indictment to a judge authorized to 
grant the same, and has been denied, without leave reserved to re- 
new it, makes an application to another judge to stay the same trial, 
is guilty of a misdemeanor. 


§ 204. Acting after challenge allowed. Every grand juror 
who, with knowledge of a challenge, interposed against him by a de- 
fendant, has been allowed, is present at or takes part, or attempts to 
take part, in the consideration of the charge against the defendant 
who interposed the challenge, or the deliberations of the grand jury 
thereon, is guilty of a misdemeanor. 


§ 205. Disclosure of depositions. Every magistrate or 
clerk of any magistrate who willfully permits any deposition taken 
on an’information or examination of a defendant before such magis- 
trate, and remaining in the custody of such magistrate or clerk, to 
be inspected by any person, except a judge of a court having juris- 
diction of the offense, the United States attorney, the district attor- 
ney of the district, and his assistants, and the defendant and his 
counsel, is guilty of a misdemeanor. 


§ 206. Same returned by grand jury. Every clerk of any 
court who willfully permits any deposition returned by any grand 
jury witb a presentment made by them, and filed with such clerk, to 
be inspected by any person, except the court, the deputies or assist- 
ants of such clerk, and the district attorney and his assistants, until 
after the arrest of the defendant, is guilty of a misdemeanor. 


§ 207. Fraudulent concealment. Every person who, hav- 
ing been called upon, by the lawful order of any court, to make a 
true exhibit of his real and personal effects, either: 

1. Willfully conceals any of his estate or effects, or any books or 
writing relative thereto; or, 

2. Willfully omits to disclose to the court any debts or demands 
which he has collected, or any transfer of his property which he had 
made, after being ordered to make an exhibit thereof, is guilty of a 
misdemeanor. i 

§ 208. Racing near a court. Every person concerned in 
any racing, running, or other trial of speed between any horses or 
other animals, within one-half mile of the place where any court is 
actually sitting, is guilty of a misdemeanor. 

$ 209. Selling liquor in court-houses, ete. Every per- 
son who sells any spirituous or intoxicating liquor within, or brings 
with intent to sell, or offer or expose for sale therein, any such liquor 
into, either: 
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1. Any building established as a court-house for the holding of 
courts of record while any session of such court is being held therein, 
except in such part of such building not appropriated to the use of 
courts, or of juries attending them, in which such sale has been au- 
thorized by a resolution of the board of county commissioners of the 
county ; or, ¢ 

2. Any building established as a jail or prison; or, 

3. Any building or shed, outhouse, porch, yard, or curtilage ap- 
pertaining to any building which, or any part of which, is at the time 
occupied or used for holding the “polls at an election of any public 
officer of this territory, or for canvassing votes cast at such election, 

Is guilty of a misdemeanor. 


§ 210. Misconduct by attorneys. Every attorney who, 
whether as attorney or as counselor, either: ~* 

1. Is guilty of any deceit or collusion, or consents to any deceit 
or collusion, with intent to deceive the court or any party; or, 

2. Willfully delays his client’s suit with a view to his own gain; 


or, 
8. Willfully receives any money or allowance for or on account 
of any money which he has not laid out or become answerable for, 
Is guilty of a misdemeanor; and, in addition to the punishment 
prescribed’ therefor by this Code, he forfeits to the party injured 
treble damages, to be recovered in a civil action. 


§ 211. Permitting name to be used. If any attorney 
knowingly permits any person, not being his general law partner, .or 
a clerk in his office, to sue out any process, or to prosecute or defend 
any action in his name, except as authorized by the next section, such 
attorney, and every person who shall so use his name, is guilty of a 
misdemeanor. . ~ 


§ 212. In what cases lawful. Whenever an action or pro- 
ceeding is authorized by law to be prosecuted or defended in the name 
of the people, or of any public officer, board of officers, or municipal 
corporation, on behalf of another party, the attorney general, or dis- 
trict attorney, or attorney. of such public officer, or board, or corpora- 
tion, may permit any proceeding therein to be taken in his name by 
an attorney, to be chosen by the party in interest. 


§ 213. Pretenses to:birth of child. Every person who 
fraudulently produces an infant, falsely pretending it to be born of 
any parent whose child would be entitled to inherit any real estate, 
or to receive a share of any personal estate, with intent to intercept 
the inheritance of any such real estate, or the distribution of any such 
personal estate, from any person lawfully entitled thereto, is punish- 
able by imprisonment in the territorial prison not exceeding ten years. 


§ 214. Substituting child. Every person to whom an infant 
has been confided for nursirfg, education, or any other purpose, who, 
V.2—T4 
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with intent to deceive any parent or guardian of such child, substi- 
tutes or produces to such parent or guardian another child in the 
place of the one so confided, is punishable by imprisonment in the 
territorial prison not exceeding seven years. 


§ 215. Importing convicts. Every owner, master, or com- 
mander of any vessel, arriving from a port without this territory, who 
knowingly lands, or permits to land, at any port, city, or place within 
this territory, any passenger or hand who is a foreign convict of any 
crime which, if committed in this territory, would be punishable 
therein, without giving notice thereof to the mayor of such city, or 
or other principal municipal officer of such port or place, is guilty of 
misdemeanor. 


§ 216. Omission of duty by officer. Where any duty is 
or shall be enjoined by law upon any public officer, or upon any person 
holding any public trust or employment, every willful omission to 
perform such duty, where no special provisions shall have been made 
for the punishment of such delinquency, is punishable as a misde- 
meanor. 


§ 217. Prohibited act. Where the performance of an act is 
prohibited by any statute, and no penalty for the provision [violation] 
of such statute is imposed in any statute, the doing such act is a mis- 
demeanor. 


§ 218. Disclosing indictment. Every grand juror, district 
attorney, clerk, judge, or other officer, who, excepting by issuing or 
in executing a warrant to arrest the defendant, willfully discloses the 
fact of a presentment or indictment having been made for a felony, 
until the defendant has been arrested, is guilty of a misdemeanor. 


§ 219. Disclosing jury proceedings. livery grand juror 
who, except when required by a court, willfully discloses any evidence 
adduced before the grand jury, or anything which he himself or any 
other member of the grand jury may have said, or in what manner 
he or any other grand juror may have voted, on a matter before them, 
is guilty of a misdemeanor. 


§ 220. Suit in a false name. Every person who maliciously 
institutes or prosecutes any action or legal proceeding, or makes or 
procures any arrest, in the name of a person who does not exist or 
has not consented that it be instituted or made, is guilty of a mis- 
demeanor. 

§ 221. Maliciously procuring search. Every person who 
maliciously, and without probable cause, procures a search-warrant 
to be issued and executed, is guilty of a misdemeanor. 


§ 222. Communications with convict. Every person 
who, not being authorized by law, or by a written permission from an 
inspector, or by the consent of the warden, communicates with any 
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: convict in the territorial prison, or brings into or conveys out of the 
territorial prison any letter or printing to or from a convict, is guilty 
of a misdemeanor. 


§ 223. Neglect to canvass returns. Every county clerk 
who willfully refuses or neglects to canvass the election returns of his 
county, or neglects to make proper abstracts thereof and forward 
the same to the proper officer, as is or may hereafter be provided by 
law, or fails to issue certificates of election to such persons lawfully 
entitled thereto, is punishable by a fine not exceeding one hundred 
dollars for each refusal or neglect. 


§ 224. False certificate. Every public officer who, being 
authorized by law to make or give any certificate or other writing, 
knowingly makes and delivers as true any such certificate or writing 
containing any statement which he knows to be false, is guilty of a 
misdemeanor. 


CHAPTER XV. . 
CONSPIRACY. i ' 


§ 225. Criminal conspiracies defined. If two or more 
persons conspire, either : 

1. To commit any crime; or, 

2. Falsely and maliciously to indict another for any crime, or to 
procure another to be charged or arrested for any crime; or, 

3. Falsely to move or maintain any suit, action, or proceeding; or, 

4. To cheat and defraud any person of any property by any 
means which are in themselves criminal, or by any means which, if 
executed, would amount to a cheat, or to obtaining money or property 
-by false pretenses; or, 

5. To commit any act injurious to the public health, to public 
. morals, or to trade or commerce, or for the perversion or obstruction 
of justice or the due administration of the laws, 

They are guilty of a misdemeanor. 


§ 226. Against peace of the territory. If two or more 
persons, being out of this territory, conspire to commit any act 
against the peace of this territory, the commission, or attempted 
commission, of which within this territory would be treason against 
the territory, they are punishable by imprisonment in the territorial 
prison not exceeding ten years. 


§ 227. Overt act, when necessary. No agreement except 
to commit a felony upon the person of another, or to commit arson 
or burglary, amounts to a conspiracy, unless some act besides such 
agreement be done to effect the sue thereof, by one or more of the 
parties to such agreement. 
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CHAPTER XVI. 
OF CRIMES AGAINST THE PERSON. 


SUICIDE. 


§ 228. Suicide defined. Suicide is the intentional taking of 
one’s own life. 

§ 229. No forfeiture. Although suicide is deemed a grave 
public wrong, yet from the impossibility of reaching the successful 
perpetrator no forfeiture is imposed. 

$ 230. Attempt. But every person who, with intent to: take 
his own life, commits upon himself any act dangerous to human. life, 
or which, if committed upon or towards another person and followed 
by death as a consequence, would render the perpetrator chargeable 
with homicide, is guilty of attempting suicide. 

§ 231. Aiding suicide. Every person who willfully, in any 
manner, advises, encourages, abets, or assists another person in tak- 
ing ‘his own life, is guilty of aiding suicide. 

§ 232. Furnishing weapon or drug. Every person who 
willfully furnishes another person with any deadly weapon or poison- 
ous drug, knowing that such person intends to use such weapon or 
drug in taking his own life, is guilty of aiding suicide, if such person 
thereafter employs such instrument or drug in taking his own life. 

§ 238. Aiding attempt. Every person who willfully aids. 
another in attempting to take his own life in any manner; which by 
the preceding sections would have amounied to aiding suicide, if the 
person assisted had actually taken his own life, is guilty of aiding an 
attempt at suicide. 

§ 234. Incapacity—no defense. It isno defense to a pros- 
ecution for aiding suicide, or aiding an attempt at suicide, that the 
person who committed or attempted to commit the suicide was not a 
person deemed capable of committing crime. 

§ 235. Punishment of aiding suicide. Every person 
guilty of aiding suicide is punishable by imprisonment in the territo- 
rial prison for not less than seven years. 

§ 236. Punishment of attempting suicide. Every per- 
son guilty of attempting suicide, or of aiding an attempt at suicide, is 
punishable by imprisonment in the territorial prison not exceeding 
two years, or by a fine not exceeding one thousand dollars, or both. 
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CHAPTER XVII. 
HOMICIDE. 


$ 237. Homicide defined. Homicide is the killing of one 
human being by another. 


§ 238. Homicides classified. Homicide is either: 
Murder; 

Manslaughter; 

Fixcugable homicide; or, 

Justifiable homicide. 


939. Corpus delicti. No person can be convicted of murder 
or manslaughter, or of aiding suicide, unless the death of the person 
alleged to have been killed, and the fact of killmg by the accused, are 
each established as independent facts beyond a reasonable doubt. 


§ 240. Petit treason abolished. The rules of the common 
law, distinguishing the killing of a master by his servant, and of a 
husband by his wife, as petit treason, are abolished, and these offenses 
are deemed homicides, punishable in the manner prescribed by this 
chapter. 


§ 241. Confidential or domestic relation. Whenever the 
grade of punishment of homicide is made to depend upon its having 
been committed under circumstances evincing a depraved mind or 
unusual cruelty, or in a cruel manner, the jury may take into consid- 
eration the fact that any domestic or confidential relation existed be- 
tween the accused and the person killed, in determining the moral 
quality of the acts proved. . 


§ 242. Murder defined. Homicide is murder in the follow- 
ing cases: 

1. When perpetrated without authority of law, and with a pre- 
meditated design to effect the death of the person killed, or of any 
other human being. 

2. When perpetrated by any act imminently dangerous to others, 
and evincing a depraved mind, regardless of human life, although 
without any premeditated design to effect the death of any particular 
individual. 

3. When perpetrated without any design to effect death, by a per- 
son engaged in the commission of any felony. 

§ 243. Design to effect death inferred. A design to effect 
death is inferred from the fact of killing, unless the circumstances 
raise a reasonable doubt whether such design existed. 

§ 244. Premeditation. A design to effect death sufficient to 
constitute murder, may be formed instantly before committing the 
act by which it is carried thto execution. 


gees a 


Cr 


wr sn oe 
' 


11%4 PENAL CODE. . 


§ 245. Anger or intoxication no defense: Homicide- 
committed with a design to effect death is not less murder because 
the perpetrator was in a state of anger or voluntary intoxication at 
the time. 


§ 246. Act eminently dangerous. Homicide perpetrated 
by an act eminently dangerous to others, and evincing a depraved 
mind, regardless of human life, is not the less murder because there 
was no actual intent to injure others. 


§ 247. Duel out of territory. Every person who, by pre- 
vious appointment within this territory, fights a duel without this ter- 
ritory, and in so doing inflicts a wound upon his antagonist, or any 
other person, whereof the person injured dies, and every second en- 
gaged in such duel, is guilty of murder, and may be indicted, tried, 
and convicted in any county of the territory. 


§ 248. Murder by forcibly taking mine. If any person 
or persons shall associate and agree to enter, or attempt to enter, by 
force of numbers, and the terror such numbers is calculated to in- 
spire, or by force and violence, or by threats of violence, against any 
person or persons in the actual possession of any lode, gulch, or placer 
claim, and upon such entry or attempted entry any person or per- 
sons shall be killed, said persons, and all and each of them so enter- 
ing or attempting to enter, shall be deemed guilty of murder, and 
punished accordingly. Upon the trial of such cases any person cog- 
nizant of such entry or attempted entry, who shall be present, and 
aiding, assisting, or in anywise encouraging such eniry or attempted 
entry, shall be deemed a principal in the commission of said offense. 


§ 249. Penalty for murder. Every person convicted of 
murder shall suffer death, or imprisonment at hard labor in the ter- 
ritorial penitentiary for life, at the discretion of thejury. (As amended, 
Sess. Laws 1883, c. 9.) 

See Code Crim. Proc. Dak. “Verdict,” *§ 393a. 


§ 250. Manslaughter in first degree. Homicide is man- 
slaughter in the first degree in the following cases: 

1. When perpetrated, without a design to effect death, by a person 
while engaged in the commission of a misdemeanor. 

2. When perpetrated without a design to effect death, and in a 
heat of passion, but in a cruel and unusual manner, or by means of 
a dangerous weapon, unless it is committed under such circumstances 
as constitute excusable or justifiable: homicide. 

8. When perpetrated unnecessarily, either while resisting an at- - 
tempt by the person killed to commit a crime, or after such attempt 
shall have failed. 


§ 251. Killing unborn quick child. The willful killing 
of an unborn quick child by any injury committed upon the person. 
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of the mother of such child, and not prohibited in the next following 
section, is manslaughter in the first degree. 


§ 252. By administering drugs. Every person who ad- 
ministers fo any woman pregnant with a quick child, or who pre- 
scribes for such woman, or advises or procures any such woman to 
take any medicine, drug, or substance whatever, or who uses or em- 
ploys any instrument or other means with intent thereby to destroy 
such child, unless the same shall have been necessary to preserve 
the life of such mother, is guilty, in case the death of the child or 
of the mother is thereby produced, of manslaughter in the first de- 
gree. = > 

§ 2538. Punishment — manslaughter — first degree. 
Every person guilty of manslaughter in the first degree is punish- 
able by imprisonment in the territorial prison for not less than four 
years. 


§ 254. Second degree defined. Every killing of one human 
being by the act, procurement, or culpable negligence of another, 
which under the provisions of this chapter is not murder, nor man- 
slaughter in the first degree, nor excusable nor justifiable homicide, 
is manslaughter in the second degree. 


§ 255. Owner of mischievous animal. If the owner of a 
mischievous animal, knowing its propensities, wiilfully suffers it to 
go at large, or keeps it without ordinary care, and such animal, while 
so at large or not confined, kills any human being who has taken all 
the precautions which the circumstances permitted to avoid such 
animal, the owner is deemed guilty of manslaughter in the second 
degree. 


§ 256. Navigating vessels. Every person navigating any 
vessel for gain, who willfully or negligently receives so many passen- 
gers or such a quantity of other lading on board such vessel that by 
means thereof such vessel sinks, or is overset, or injured, and thereby 
any human being is drowned or otherwise killed, is guilty of man- 
slaughter in the second degree. 


§ 257. Having charge of steam-boats. Every captain or 
other person having charge of any steam-boat used for the convey- 
ance of passengers, or of the boilers and engines thereof, who, from 
ignorance or gross neglect, or for the purpose of excelling any other 
boat in speed, creates, or allows to be created, such an undue quantity 
of steam as to burst or break the boiler or other apparatus in which 
vit shall be generated, or any apparatus or machinery connected there- 
with, by which bursting or breaking any person is killed, is deemed 
guilty of manslaughter in the second degree. 

§ 258. Charge of steam-engines. Every engineer, or other 
person having charge of any steam-boiler, steam-engine, or other ap- 
paratus for generating or employing steam, employed in any manu- 
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factory, railway, or other mechanical works, who willfully, or from 
ignorance or gross neglect, creates, or allows to be created, such an 
undue quantity of steam as to burst or break the, boiler, engine, or 
apparatus, or to cause any other accident whereby the death of a 
human being is produced, is guilty of manslaughter in the second 
degree. 


§ 259. Liabilities of physicians. Every physician who, be- 
ing in a state of intoxication, without a design to effect death, admin- 
isters any poison, drug, or medicine, or does any other act, as such 
physician, to another person, which produces the death of such other 
person, is guilty of manslaughter in the second degree. 

See secs. 17 and 405. 


§ 260. Keeping gunpowder. Every person guilty of mak- 
ing or keeping gunpowder or saltpeter within any city or‘village, in 
any quantity or manner, such as is prohibited by law, or by any or- 
dinance of said city or village, in consequence whereof any explosion 
occurs whereby any human being is killed, is guilty of manslaughtet 
in the second degree. 

*§ 260a. Hotel owners to provide fire- -escapes. The owners and pro- 
prietors of all hotels and other public buildings, in the territory of Dakota, 
over two stories in height, are required to provide safe and suitable fire-es- 
capes from all rooms above the second stor y of such hotel; and, when rooms 
have no outside windows, there shall be affixed to the windows in the hall- 
way leading from such rooms, at least three fire-escapes in each window, as 
herein directed; that said fire-escapes shall consist of at least one good cotton 
rope, not less than one inch in diameter, to be securely and permanently fas- 
tened with iron rings or bolts, at a point immediately outside or inside of, at 
least, one window in each and every room above the second story; and that 
such rope or ropes shall be of length sufficient to reach to the ground. 

Provided, however, if any such owner or proprietor of hotels above two 
stories, provide good and sufficient iron ladders extending from each of the 
windows herein described, and from points immediately adjacent to each of 
such windows, to the ground, and securely and permanently fastened to said 
building, or shall have a fire-escape ladder in each of the aforesaid rooms and 
hall windows, of a sufficient length to reach from said windows to the ground, 
will be deemed to have complied with the requirements of this act. (Sess. 
Laws 1883, c. 58, § 1.) - 

*$ 260b. Penalty for neglect. Every person violating any of the pro- 
visions of section one of this act, shall be punishable by a fine of not less than 
twenty-five dollars for each room in said hotel not provided with fire-escapes 
as required by this act. (Id. § 2.) 


§ 261. Punishment manslaughter—second degree. 
Every person guilty of manslaughter in the second degree is punish- 
able by imprisonment in the territorial prison not more than four 
years, and not less than two years, or by imprisonment in a county 
jail not exceeding one year, or by a fine not exceeding one thousand 
dollars, or by both fine and imprisonment. 


§ 262. Excusable homicide. Homicide is excusable in the 
following cases: 
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1. When committed by accident and misfortune, in lawfully cor- 
yecting a child or servant, or in doing any other lawful act, by lawful 
means, with usual and ordinary caution, and without any unlawful 
intent. 

2. When committed by accident and misfortune in the heat of 
passion, upon any sudden and sufficient provocation, or upon a sud- 
den combat: provided that no undue advantage is taken, nor any 
dangerous weapon used, and that the killing is not done in a cruel or 
unusual manner. 


§ 263. Justifiable homicide by officers. Homicide is jus- 
tifiable when committed by public officers, and those acting by their 
command in their aid and assistance, either: 

1. In obedience to any judgment of a competent court; or, 

2. When necessarily committed in overcoming actual resistance 
to the execution of some legal process, or to the discharge of any other 
legal duty; or, 

3. When necessarily committed in retaking felons who have been 
rescued, or who have escaped, or when necessarily committed in ar- 
resting felons fleeing from justice. 


§ 264. By other person. Homicide is also justifiable when 
committed by any person in either of the following cases: 

1. When resisting any attempt to murder such person, or to com- 
mit any felony upon him or her, or upon or in any dwelling-house in 
which such person is; or, 

2. When committed in the lawful defense of such person, or of 
his or her husband, wife, parent, child, master, mistress, or servant, 
when there is a reasonable ground to apprehend a design to commit 
a felony, or to do some great personal injury, and imminent danger 
of such design being accomplished; or, 

3. When necessarily committed in attempting, by lawful ways 
and means, to apprehend any person for any felony committed; or 
in lawfully suppressing any riot; or in lawfully keeping and preserv- 
ing the peace. À 


CHAPTER XVIII. 


MAIMING. 


§ 265. Maiming defined. Every person who, with prerned- 
itated design to injure another, inflicts upon his person any injury 
which disfigures his perSonal appearance, or disables any member or 
organ of his body, or seriously diminishes his physical vigor, is guilty 
of maiming. i 
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§ 266. Maiming one’s self. Every person who, with de-- 


sign to disable himself from performing any legal duty, existing or ' 


anticipated, inflicts upon himself any injury whereby he is so disabled, 
is guilty of maiming. 
_ § 267. Same. Every person who inflicts upon himself any in- 
jury such as, if inflicted upon another, would constitute maiming, 
with intent to avail himself of such injury, to excite sympathy, or to 
obtain alms, or any charitable relief, is guilty of maiming. 

§ 268. What injury is maiming. To constitute maiming 
it is immaterial by what means or instrument, or in what manner, 
the injury was inflicted. 


§ 269. What disfigurement. To constitute maiming by 
disfigurement the injury must be such as is calculated, after healing, 
to attract observation. A disfigurement which can only be discovered 
by close inspection does not constitute maiming. 


§ 270. Design to maim inferred. A design to injure, 
disfigure, or disable, is inferred from the fact of inflicting an injury 
which is calculated to disfigure or disable, unless the circumstances. 
raise a reasonable doubt whether such design existed. 


§ 271. Premeditated design. A premeditated design to in- 
jure, disfigure, or disable, sufficient to constitute maiming, may be 


~ formed instantly before inflicting the wound. 


§ 272. Subsequent recovery. When it appears, upon a trial 


_ for maiming another person, that the person injured has, before the 


time of trial, so far recovered from the wound that he is no longer by 
it disfigured in personal appearance, or disabled in any member or 
organ of his body, or affected in physical vigor, no conviction for 
maiming shall be had; but the accused may be convicted of assault 
and battery, with or without a special intent, according to the proof. 

§ 273. Punishment. Every person guilty of maiming is pun- 
ishable by imprisonment in the territorial prison not exceeding seven 
years, or by imprisonment in the county jail not exceeding one year, 
or by fine not exceeding one thousand dollars, or by both such fine 
and imprisonment. 


CHAPTER XIX. 


EJ KIDNAPING. 


§ 274. Kidnaping defined. Every person who, without law-- 


ful authority, forcibly seizes and confines another, or inveigles or kid- 
naps another, with intent, either: 


& 
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1. To cause such other person to be secretly confined or impris- 
oned in this territory against his will; or, 

2. To cause such other person to be sent out of this territory 
against his will; or, 

3. To cause such person to be sold as a slave, or in any way held 
to service against his will, is punishable by imprisonment in the ter- 
ritorial prison not exceeding ten years. 

Upon any trial for violation of this section, the consent thereto 
of the person kidnaped or confined shall not be a defense, unless it 
appear satisfactory to the jury that such person was above the age 
of twelve years, and that such cdénsent was not extorted by threat or 
by duress. 


§ 275. Selling services of persons. Every person who, 
within this territory or elsewhere, sells, or in any manner transfers, 
for any term, the services of labor of any black, mulatto, or other 
person of color, who has been forcibly taken, or inveigled, or kid- 
naped from-this territory, is punishable by imprisonment in the ter- 
ritorial prison not exceeding tew years. 


§ 276. Removing persons held to service. Every per- 
son claiming that he or another is entitled td the service of a person 
alleged to be held to labor or service in @& state or territory of the 
United States, who, except as authorized by law, takes, or removes, 
or willfully does any act tending towards removing; from this territory 
any such person, is guilty of felony, punishable by imprisonment in 
the territorial prison not exceeding ten years, and by a penalty of 
five hundred dollars, recoverable in a civil action by the party ag- 
grieved. 

§ 277. Penalty. Every judge or other public officer of this 
territory who grants or issues any warrant, certificate, or other pro- 
cess in any proceeding for the removal from this territory of any per- 
son claimed as held to labor or service in a state or territory of the 
United States, except in pursuance of positive enactment, is guilty 
of a misdemeanor; and, in addition to the punishment therefor pre- 
scribed by law, he forfeits five hundred dollars to the party aggrieved, 
recoverable in a civil action. 


CHAPTER XX. 
ATTEMPTS TO KILL. 
§ 278. Administering poison. Every person who, with in- 


tent to kill, administers, or causes or procures to be administered, to 
another, any poison which’ is actually taken by such other, but by 
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which death is not caused, is punishable by imprisonment in the ter- 
ritorial prison not less than ten years. 


§ 279. Shooting and assault. Every person who shoots or 
attempts to shoot at another, with any kind of fire-arms, air-gun, or 
other means whatever, with intent to kill any person, or who commits 
any assault and battery upon another by means of any deadly weapon, 
and by such other means or force as was likely to produce death, 
with intent to kill any other person, is punishable by imprisonment 
in the territorial prison not exceeding ten years. 


§ 280. Other assaults. Every person who is guilty of an as- 
sault with intent to kill any person, the punishment for which is not 
prescribed by the foregoing section, is punishable by imprisonment in 
the territorial prison for a term not exceeding five years, or in a county 
jail not exceeding one year, or by a fine not exceeding five hundred 
dollars, or by both such fine and imprisonment. 


” CHAPTER XXI. 
ROBBERY. ° 
§ 281. Robbery defined. Robbery is a wrongful taking of 


personal property, in the possession of another, from his person or 
immediate presence, and against his will, accomplished by means of 
force or fear. 

§ 282. How force or fear employed. To constitute rob- 
bery, the force or fear must be employed, either to obtain or retain 
possession of the property, or to prevent or overcome resistance to 
the taking. If employed merely as a means of escape, it does not 
constitute robbery. 

$ 2988. Degree immaterial. When force is employed in either 
of the ways specified in the last section, the degree of force employed 
is immaterial. 


§ 284. What fear an element. The fear which constitutes 
robbery may be either: 

1. The fear of an unlawful injury, immediate or future, to the 
person or property of the person robbed, or of any relative of his, or 
member of his family; or, 

2. The fear of an immediate and unlawful injury to the person 
or property of any one in the company of the person robbed, at the 
time of the robbery. ; 

§ 285. Value taken immaterial. When property is taken 
under the circumstances required to constitute robbery, the fact that 
the property was of trifling value does not qualify the offense. 
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§ 286. Taking secretly not robbery.’ The taking of prop- 
erty from the person of another is not robbery, when it clearly ap- 
pears that the taking was fully completed without his knowledge. 


287. Two degrees of robbery. Robbery, when accom- 
- plished by the use.of torce, or of putting the person robbed in fear of 


some immediate injury to his person, is robbery in the first degree. | 


When accomplished in any other manner, it is robbery in the second 
degree. , 

~ § 288. Punishment of first degree. Every person guilty 
of robbery in the first degree is punishable by imprisonment in the 
territorial prison not less than ten years. 


§ 289. Of second degree. Every person guilty of robbery 
in the second degree is punishable by imprisonment in the territorial 
prison not exceeding ten years. 


§ 290. When by two or more persons. Whenever two 
or more persons conjointly commit a robbery, or where the whole 
number of persons conjointly committing a robbery, and persons pre- 
sent and aiding such robbery, amount to two or more, each and either 
of such persons is punishable by imprisonment for life. 


CHAPTER XXII. 


ASSAULTS WITH INTENT TO COMMIT FELONY OTHER THAN AS- 
SAULTS WITH INTENT TO KILL. 


$ 291. Shooting and assault—deadly weapons. Every 
person who shoots or attempts to shoot at another with any kind of 
fire-arms, air-gun, or other fneans whatever, or commits any assault 
or battery upon another by means of any deadly weapon, or by such 
other means or force as was likely to produce death, with intent to 
commit any felony other than assault with intent to kill, or in resist- 
ing the execution of any legal process, is punishable by imprisonment 
in the territorial prison not exceeding ten years. 


§ 292. Other assaults. Every person who is guilty of an as- 
sault with intent to commit any felony, except an assault with intent 
to kill, the punishment for which assault is not prescribed by the pre- 
ceding section, is punishable by imprisonment in the territorial prison 
not exceeding five years, or in a county jail not exceeding one year, 
or by a fine not exceeding five hundred dollars, or by both such fine 
and imprisonment. 


$ 293. Administering drug. Every person guilty of ad- 
ministering to another ány chloroform, ether, laudanum, or other 
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intoxicating, narcotic, or anesthetic agent, with intent thereby to en- 
able or assist himself, or any other person, to commit any felony, is 
guilty of felony. 


CHAPTER XXIII. 
T 
DUELS AND CHALLENGES. 


§ 294. Duel defined. A duel is any combat, with deadly 
weapons, fought between two persons by previous agreement or upon 
‘@ previous quarrel. 


§ 295. Punishment for fighting. Every person guilty of 
fighting any duel, although no death or wound ensues, is punishable 
by imprisonment in. the territorial prison not exceeding ten years, 


§ 296. Incapacity to hold office. Every person convicted 
of fighting a duel is thereafter incapable of holding, or being elected, 
or appointed to any office, place, or post of trust or emolument, civil 
or military, under this territory. 


§ 297. Seconds, aids, and surgeons. Every person who is 
present at the time when any duel is fought, either as second, aid, or 
surgeon, or who advises or gives any countenance to any duel, is 
punishable by imprisonment in the territorial prison not exceeding 
seyen years. 


§ 298. Punishment for challenges. Every person who 
challenges another to fight a duel; every person who accepts any such 
challenge; and any person who knowingly forwards, carries, or de- 
livers any such challenge,—is punishable by imprisonment in the ter- 
ritorial prison not exceeding seven years. 


§ 299. Challenge defined. Any words, spoken or written, or 
any signs, uttered or made, to any person, expressing or implying, or 
intended to express or imply, a desire, request, invitation, or demand 
to fight a duel, or to meet for the purpose of fighting a duel, are 
deemed a challenge. 


§ 300. Attempts to induce challenge. Evéry person guilty 
‘of sending, uttering, or making to another any words or signs what- 
ever, with intent to provoke or induce such person to give or receive 
any challenge to fight a duel, is guilty of a misdemeanor. 


§ 301. Posting for not fighting. Every person who posts 
or publishes another for not fighting a duel, or for not sending or ac- 
cepting a challenge to fight a duel, or who uses any reproachful or 
contemptuous language, verbal, written, or printed, to or concerning 
another, for not sending or accepting a challenge to fight a duel, or 
with intent to provoke a duel, is guilty of a misdemeanor. 
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§ 302. Leaving territory to evade laws. Every person 
who leaves this territory with intent to elude any of the provisions of 
this chapter, and to commit any act out of this territory, such as is 
prohibited by this chapter, and who does any act, although out of 
this territory, which would be punishable by said provisions if com- 
mitted within this territory, is punishable in the same manner as he 
would have been in case such act had been committed within this 
territory. 

§ 303. Where tried. Such person may be indicted and tried 
in any county within this territory. 


§ 304. Witnesses’ privilege. No person shall be excused 
from testifying or answering any question upon any investigation or 
trial for a violation of either of the provisions of this chapter, upon 
the ground that his testimony might tend to convict him of a crime. 
But no evidence given upon any examination of a person so testify- 
ing shall be received against him in any criminal prosecution or pro- 
ceeding. 


CHAPTER XXIV. : 
ASSAULT AND BATTERY. 


§ 305. Assault. An assault is any willful and unlawful attempt 
or offer, with force or violence, to do a corporal hurt to another. 


§ 306. Battery. A battery is any willful and unlawful use of 
force or violence upon the person of another. 


$ 807. When force allowable. To use, or attempt to offer 
to use, force or violence upon or towards the person of another, is not 
unlawful i in the following cases: 

1. When necessarily committed by a public officer in the, per- 
formance of any legal duty, or by any other person assisting him or 
acting by his direction. 

2. When necessarily committed by any person in arresting one 
who has committed any felony, and delivering him to a public officer 
competent to receive him in custody. 

3. When committed either by the party about to be injured, or by 
any other person in his aid or defense, in preventing or attempting 
to prevent an offense against his person, or any trespass, or other un- 
lawful interference with real or personal property, in his lawful pos- 
Session: provided, the force or violence used is not more than suffi- 
cient to prevent such offense. 

4. When committed by a parent or the authorized agent of any 
parent, or by any guardian, master, or teacher, in the exercise of a 
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lawful authority to restrain or correct his child, ward, apprentice, or 
scholar: provided, restraint or correction has been rendered necessary 
by the misconduct of such child, ward, apprentice, or scholar, or by 
his refusal to obey the lawful command of such parent, or authorized 
agent, or guardian, master, or teacher, and the force or violence used 
is reasonable in manner and moderate in degree. 

5. When committed by a carrier of passengers, or the authorized 
agents or servants of such carrier, or by any person assisting them, 
at their request, in expelling from any carriage, railroad car, vessel, 
or other vehicle, any passenger who refuses to obey a lawful and rea~ 
sonable regulation prescribed for the conduct of passengers, if such 
vehicle has first been stopped, and the force and violence used is not 
more than is sufficient to expel the offending passenger, with a reason- 
able regard to his personal safety. 

6. When committed by any person in preventing an idiot, lunatic, 
insane person, or other person of unsound mind, including persons 
temporarily or partially deprived of reason, from committing an act 
dangerous to himself or to another, or enforcing such restraint as is 
necessary for the protection of his person or for his restoration to 
health, during such period only as shall be necessary to obtain legal 
authority for the restraint or custody of his person. 


§ 308. Penalty for assault and battery. Assault, or 
assault and battery, shall be punishable by imprisonment in a county 
jail not exceeding thirty days, or by fine of not less than five dollars 
nor more than one hundred dollars, or both, at the discretion of the 
court. (As amended, Sess. Laws 1879, c. 85, § 1.) 

*§ 308a. Justices to have jurisdiction. Justices of the peace shall have: 
jurisdiction to fine and imprison in all cases arising under the provisions of 
this act, and may try and determine the same, subject to appeal by defendant 
as in other cases. (Sess. Laws 1879, c. 35, § 3.) See sec. 585. 

§ 809. Assaults with dangerous weapons. Every per- 
son who, with intent to do bodily harm, and without justifiable or ex- 
cusable cause, commits any assault upon the person of another with 
any sharp or dangerous weapon, or who, without such cause, shoots 
or attempts to shoot at another with any kind of fire-arms, or air-gun, 
or other means whatever, with intent to injure any person, although 
without intent to kill such person or to commit any felony, is punish- 
able by imprisonment in the territorial prison not exceeding five years, 
or by imprisonment in a county jail not exceeding one year. 
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CHAPTER XXV. 
LIBEL. 


§ 310. Libel defined. Any malicious injury to good name, 
other than by words orally spoken, is a libel. 


§ 311. Libel a misdemeanor. Every person who willfully, 
and with a malicious intent to injure another, publishes any libel, is 
guilty of a misdemeanor. 


§ 312. Malice presumed. An injurious publication is pre- 
sumed to have been malicious if no justifiable motive for making itis 
shown. 

§ 313. Truth given in evidence. In all criminal prosecu- 
cutions or indictments for libel, the truth may be given in evidence to 
the jury, and if it shall appear to the jury that the matter charged as 
libelous is true, and was published with good motives and for justifi- 
able ends, the party shall be acquitted. 


§ 814. Publication defined. To sustain a charge of publish- 
ing a libel it is not needful that the words complained of should have 
been read by any person. It is enough that the accused knowingly 
parted with the immediate custody of the libel under circumstances 
which exposed it to be read by any other person than himself. 


§ 315. Liability of editors and others. Each author, ed- 
itor, and proprietor of any book, newspaper, or serial publication, and 
each member of any partnership or incorporated association, by 
which any book, newspaper, or serial publication is issued, is charge- 
able with the publication of any words contained in any part of said 
book, or number of such newspaper, or serial. 


§ 316. Privilege. No reporter, editor, or proprietor of any 
newspaper is liable to any prosecution for a fair and true report of 
any judicial, legislative, or other public official proceedings, or of any 
statement, speech, argument, or debate in the course of the same, ex- 
cept upon proof of malice in making such report, which shall in no 
case be implied from the mere fact of publication. 


$ 317. Extent of privilege. Libelous remarks or comments, 
connected with matter privileged by the last section, receive no priv- 
ilege by reason of their being so connected. 


§ 318. Other privileged communications. A commu- 
nication made to a person interested in the communication by one 
who was also interested, or who stood in such a relation to the for- 
mer as to afford a reasonable ground for supposing his motive in- 
nocent, is not presumed to be malicious, and is called a privileged 
communication. 
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§ 319. Threatening to punish libel. Every person who 
threatens to another to punish a libel concerning him, or any parent, 
husband, wife, or child of such person, or member of his family, is 
guilty of a misdemeanor. g 


CHAPTER XXVI. 
RAPE, ABDUCTION, CARNAL ABUSE OF CHILDREN, AND SEDUCTION. 


§ 320. Rape defined. Rape is an act of sexual intercourse 
accomplished with a female, not the wife of the perpetrator, under 
either of the following circumstances: 

1. Where the female is under the age of ten years. 

2. Where she is incapable, through lunacy or other unsoundness 
of mind, whether temporary or permanent, of giving legal consent. 

3. Where she resists, but her resistance is overcome by force or 
violence. 

4, Where she is prevented from resisting by threats of immediate 
and great bodily harm, accompanied by apparent power of execution. 

5. Where she is prevented from resisting by any intoxicating, 
narcotic, or anzesthetic agent administered by or with the privity of 
the accused. 

6. Where she is at the time unconscious of the nature of the act, 
and this is known to the accused. 

7. Where she submits under a belief that the person committing 
the act is her husband; and this belief is induced by artifice, pre- 
tense, or concealment, practiced by the accused with intent to induce 
such belief. 

$ 321. When physical ability must be proved. No 
conviction for rape can be had against one who was under the age of 
fourteen years at the time of the act alleged, unless his physical 
ability to accomplish penetration is proved as an independent fact, 
and beyond a reasonable doubt. 

§ 322. What sufficient. The essential guilt of rape consists 
in the outrage of the person and feeling*of the female. Any sexual 
penetration, however slight, is sufficient to complete the crime. 

§ 323. Rape in first degree defined. Rape committed 
upon a female under the age of ten years, or incapable, through lu- 
nacy or any other unsoundness of mind, of giving legal consent, or ac- 
complished by means of force overcoming her resistance, is rape in 
the first degree. 

§ 324. Second degree. In all other cases rape is of the sec- 
ond degree. 
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§ 325. Punishment in first degree. Rape in the first de- 
gree 18 punishable by imprisonment in the territorial prison not less 
than ten years. 


§ 326. Second degree. Rape in the second degree is punish- 
able by imprisonment in the territorial prison not less than five years. 


§ 327. Compelling woman to marry. Every person who 
takes any woman against her will, and, by force, menace, or duress, 
compels her to marry him, or to marry any other person, is punish- 
able by imprisonment in the territorial prison not less than ten 
years. 


§ 328. To compel woman to marry or be defiled. Every 
person who takes any woman unlawfully against her will, with the 
intent to compel her, by force, menace, or duress, to marry him, or to 
marry any other person, or to be defiled, is punishable by imprison- 
ment in the territorial prison not exceeding ten years, 


§ 329. Seduction for prostitution. Every person who in- 
veigles or entices any unmarried female of previous chaste character, 
under the age of twenty-five years, into any house of ill-fame, or of 
assignation, or elsewhere, for the purpose of prostitution, and every 
person who aids or assists in such abduction for such purpose, is 
punishable by imprisonment in the territorial prison not exceeding 
five years, or by imprisonment in a county jail not exceeding one 
year, or by a fine not exceeding one thousand dollars, or by both such 
fine and imprisonment. 


$ 330. Abduction. Every person who takes away any female 
under the age of fifteen years from her father, mother, guardian, or 
other person having the legal charge of her person, without their con- 
sent, either for the purpose of marriage, concubinage, or prostitution, 
is punishable by imprisonment in the territorial prison not exceeding 
five years, or by imprisonment in a county jail not exceeding one 
year, or by a fine not exceeding one thousand dollars, or by both such 
fine and imprisonment. 


$ 331. Seduction under promise of marriage. Every 
person who, under promise of marriage, seduces and has illicit con- 
nection with any unmarried female of previous chaste character, js 
punishable by imprisonment in the territorial prison not exceeding 
five years, or by imprisonment in a county jail not exceeding one 
year, or by a fine not exceeding one thousand dollars, or by both such 
fine and imprisonment. 


§ 332. Subsequent marriage a defense. The subsequent 


marriage of the parties is a defense to a prosecution for a violation 
of the last section. 
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CHAPTER XXVII.. 
ADULTERY. 


§ 333. Adultery defined. Adultery is the unlawful volun-- 
tary sexual intercourse of a married person with one of the opposite 
sex, and when the crime is committed between parties, only one of 
whom is married, both are guilty of adultery. 


§ 334. Punishment for. Every person guilty of the crime of. 
adultery shall be punished by imprisonment in the territorial prison 
not exceeding five years, or by a fine not exceeding five hundred dol-- 
lars, or by both such fine and imprisonment. . 


CHAPTER XXVIII.. 
ABANDONMENT AND NEGLECT. OF CHILDREN. 


§ 335. Deserting child. Every parent of any child under- 
the age of six years, and every person to whom any such child has. 
been confided for nurture or education, who deserts such child, in 
any place whatever, with intent wholly to abandon it, is punishable 
by imprisonment in the territorial prison not exceeding seven years,. 
or in a county jail not exceeding one year. 


§ 336. Omitting to provide. Every parent of any child 
who willfully omits, without lawful excuse, to perform any duty im-- 
posed upon him by law to furnish necessary food, clothing, shelter, 
or medical attendance for such child, is guilty of a misdemeanor. 


CHAPTER XXIX. 
ABORTIONS, AND CONCEALING DEATH OF INFANT. 


§ 887. Administering drugs. Every person who admin- 
isters to any pregnant woman, or who prescribes for any such woman, 
or advises or procures any such woman to take any medicine, drug, 
or substance, or uses or employs any instrument, or other means 
whatever, with intent thereby to procure the miscarriage of such. 
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- woman, unless the same is necessary to preserve her life, is punish- 
able by imprisonment in the territorial prison not exceeding three 
years, or in a county jail not exceeding one year. 


§ 838. Submitting to attempt. Every woman who solicits 
of any person any medicine, drug, or substance whatever, and takes 
the same, or who submits to any operation, or to the use of any means 
whatever, with intent thereby to procure a miscarriage, unless the 
same is necessary to preserve her life, is punishable by imprisonment 
in a county jail not exceeding one year, or by a fine not exceeding 
one thousand dollars, or by both. 


§ 389. Concealing still-birth or death. Every woman 
who endeavors, either by herself or by the aid of others, to conceal the 
still-birth of an issue of her body, which, if born alive, would be a 
bastard, or the death of any such issue under the age of two years, 
is punishable by imprisonment in a county jail not exceeding one 
year, or by a fine not exceeding.one thousand dollars, or both. 


CHAPTER XXX. 
CHILD-STEALING. 


§ 340. Punishment. Every person who maliciously, forcibly, 
or fraudulently takes or entices away any child under the age of 
twelve years, with intent to detain and conceal such child from its 
parent, guardian, or other person having the lawful charge of such 
child, is punishable by imprisonment in the territorial prison not-ex- 
ceeding ten years, or by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding five hundred dollars, or by both 
such fine and imprisonment. 


‘CHAPTER XXXI. l 
BIGAMY, INCEST, AND THE CRIME AGAINST NATURE. 


§ 841. Bigamy. Every person who, having been married to 
another who remains living, marries any other person, except in the 
cases specified in the next section, is guilty of bigamy. 

§ 342. Exceptions.. The last section does not extend: 

1. To any person by reason of any former marriage, whose hus- 
band or wife by such marrige has been absent for five successive 
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years without being known to such person within that time to be liy: 
ing; nor, 

2. To any person by reason of any former marriage, whose hus-- 
band or wife by such marriage has absented himself or herself from 
his wife or her husband, and has been continually remaining without 
the United States for the space of five years together; nor, 

3. To any person by reason of any former marriage which has 
been pronounced void, annulled, or dissolved by the judgment of a 
competent court, unless such marriage was dissolved upon the ground 
of adultery committed by such person; nor, 

4. To any person by reason of any former marriage with a hus- 
band or wife who has been sentenced to imprisonment for life. 


§ 348. Punishment of bigamy. Every person guilty of big- 
amy is punishable by imprisonment in the territorial prison not ex- 
ceeding five years. i 

§ 344. Other unlawful marriages. Every person who 
knowingly marries the husband or wife of another, in any case in 
which such husband or wife would be punishable according to the 
foregoing provisions, is punishable by imprisonment in the territorial 
prison not exceeding five years, or in a county jail not exceeding one 
year, or by a fine not exceeding five hundred dollars, or by both such - 
fine and imprisonment. 


§ 345. Incest. Persons who, being within the degrees of con- 
sanguinity within which marriages are, by the laws of the territory, 
declared incestuous and void, intermarry with each other, or commit 
adultery and fornication with each other, are punishable by impris- 
onment in the territorial prison not exceeding ten years. 

§ 246. Crime against nature. Every person who is guilty 
of the detestable and abominable crime against nature, committed 
with mankind or with a beast, is punishable by imprisonment in the 
territorial prison not exceeding ten years. 

$ 347. Penetration sufficient. Anysexual penetration, how- - 
ever slight, is sufficient to complete the crime against nature. 


2 
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CHAPTER XXXII. 
VIOLATING SEPULTURE AND THE REMAINS OF THE DEAD. 


§ 348. Disposal of one’s own body. Every person has the 
right to direct the manner in which his body shall be disposed of after 
his death, and to direct the manner in which any part of his body 
which becomes separated therefrom during his life-time shall be dis- 
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posed of. The provisions of this chapter do not apply where such per- 
son has given directions for the disposal of his body, or any part thereof, 
inconsistent with these provisions. 


§ 349. Duty of burial. Except in the cases in which a right 
to dissect a dead body is expressly conferred by law, every dead body 
of a human being, lying within this territory, must be decently buried 
within a reasonable time after the death. 


§ 350. Burial in other states. The last section does not 
affect the right to carry the dead body of a human being through this 
territory, or to remove from this territory the body of a person dying 
within it, for the purpose of burying the same in another state or 
territory. 

§ 851. Dissection—when allowed. The right to dissect 
the dead body of a human being exists in the following cases: 

1. In the cases authorized by positive enactment of the legislative 
assembly of this territory. 

2. Whenever death occurs under the circumstances in which a 
coroner is authorized by law to hold an inquest upon the body, and a 
coroner authorizes such dissection for the purposes of the inquest. 

3. Whenever any husband or next of kin of a deceased person, 
being charged by law with the duty of burial, authorizes such dissec- 
tion for the purpose of ascertaining the cause of death. 


§ 351 [352.] Unlawful dissection misdemeanor. Every 
person who makes, or procures to be made, any dissection of the 
body of a human being, except by authority of law, or in pursuance 
of a permission given by the deceased, is guilty of a misdemeanor. 


§ 352 [353] Remains after dissection. In all cases in 
which a dissection has been made, the provisions of this chapter re- 
quiring the burial of a dead body, and punishing interference with or 
injuries to a dead body, apply equally to the remains of the body dis- 
sected, as soon as the lawful purposes of such dissection have been 
accomplished. 


§ 854. Dead limb or member of body. All provisions 
of this chapter requiring the burial of a dead body, or punishing 
interference with or injuries to a dead body, apply equally to any 
dead limb or member of a human body separated therefrom during 
life-time. 

§ 355. By whom burial done. The duty of burying the 
body of a deceased person devolves upon the persons hereinafter 
specified : 

1. Ifthe deceased were a married woman, the duty of burial de- 
volves upon her husband. 

2. If the deceased were not a married woman, but left any kindred, 
the duty of burial devolves upon the person or persons in the same 
degree nearest of kin to thé deceased, being of adult age, and within 
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this territory, and possessed of sufficient means to defray the neces- 
sary expenses. 
3. If the deceased left no husband, nor kindred, answering the 


_ foregoing description, the duty of burial devolves upon the coroner 


conducting an inquest upon the body of the deceased, if any such in- 
quest is held; if none, then upon the persons charged with the sup- 
port of the poor in the locality in which the death occurs. 

£. Incase the person upon whom the duty of burial is cast by the 
foregoing provisions omits to make such burial within a reasonable 
time, the duty devolves upon the person next specified; and if all omit 
to act, it devolves upon the tenant; or, if there is no tenant, upon the 
owner of the premises or master; or, if there is no master, upon the 
owner of the vessel in which the death occurs or the body is found. 


§ 356. Neglect of burial. Every person upon whom the duty 
of making burial of the remains of a deceased person is imposed by 
law, who omits to perform that duty within a reasonable time, is guilty 
of a misdemeanor; and, in addition to the punishment prescribed 
therefor, is liable to pay to the person performing the duty in his 
stead, treble the expenses incurred by the latter in making the burial, 
to be recovered by a civil action. 


§ 357. Who entitled to custody of body. The person 
charged by law with the duty of burying the body of a deceased per- 
son is entitled to the custody of such body for the purpose of burying 
it; except that in the cases in which an inquest is required by law to 
be held upon a dead body by a coroner, such coroner is entitled to its 
custody until such inquest has been completed. 


§ 358. Unlawful removal of the dead. Every person who 
removes any part of the dead body of a human being from any grave 
or other place where the same has been buried, or from any place 
where the same is deposited while awaiting burial, with intent to sell 
the same, or to dissect it without authority of law, or from malice or 
wantonness, is punishable by imprisonment in the territorial prison 
not exceeding five years, or in a county jail not exceeding one year, 
or by a fine not exceeding five hundred dollars, or by both such fine 
and imprisonment, 


§ 359. Purchasing same—forbidden. Every person who 
purchases, or who receives, except for the purpose of burial, any dead 
body of a human being, knowing that the same has been removed 
contrary to the last section, is punishable by imprisonment in the ter- 
ritorial prison not exceeding five years, or in a county jail not ex- 
ceeding one year, or by a fine not exceeding five hundred dollars, or 
by both such fine and imprisonment. 


§ 360. Unlawful interference with places of burial. 
Every person who opens any grave or any place of burial, temporary 
or otherwise, or who breaks open any building wherein any dead body 
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‘of a human being is deposited while awaiting burial, with intent, 
either: 

1. To remove any dead body of a human being for the purpose of 
selling the same or for the purpose of dissection; or, 

2. To steal the coffin, or any part thereof, or anything attached 
thereto or connected therewith, or the vestments or other articles, 
buried with the same, 

Is punishable by imprisonment i in the territorial prison not exceed- 
ing two, or in a county jail not exceeding six months, or by a fine not 
exceeding two hundred and fifty dollars, or by both such fine and im- 
prisonment. 


§ 361. Removal to another burial place. Whenever a 
cemetery or other place of burial is lawfully authorized to be removed 
from one place to another, the right and duty to disinter, remove, and 
rebury the remains of bodies there lying buried devolves upon the 
persons named in section three hundred and fifty-five, in the order in 
which they are named, and, if they all fail to act, then upon the lawful 
custodians of the place of burial so removed. Every omission of such 
duty is punishable in the same manner as other omissions to perform 
the duty of making burial are made punishable by section three hun- 
dred and fifty-six. 


§ 362. Arresting or attaching dead body. Every person 
‘who arrests or attaches any dead body of a human being upon any 
debt or demand whatever, or detains or claims to detain it for any 
debt or demand, or upon any pretended lien or charge, is guilty of a 
misdemeanor. 


§ 368. Disturbing funerals. Every person who willfully dis- 
turbs, interrupts, or disquiets any assemblage of people met for the 
purpose of any funeral; or who, without authority of law, obstructs 
or detains any persons engaged in carrying or accompanying any 
dead body of a.human being to a place of burial,—is guilty of a mis- 
demeanor. 


§ 364. Injury to cemetery or tomb. Every person who 
shall willfully destroy, mutilate, deface, injure, or remove any tomb, 
monument, or grave-stone, or other structure placed in any cemetery 
or private burying-ground, or any fence, railing, or other work for 
the protection or ornament of any such cemetery or place of burial 
of any humnn being, or tomb, monument, or grave-stone, memento, 
or mémorial, or other structure aforesaid, or of any lot within a cem- 
etery, or shall willfully destroy, cut, break, or injure any tree, shrub, 
or plant within the limits thereof, shall be deemed guilty of a misde- 
meanor, and shall, upon conviction thereof, be punished by fine of 
not less than five dollars, nor more than five hundred dollars, or by 
imprisonment in the county jail for a term not to exceed six months, 
or by both such fine and imprisonment. 
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§ 865. Dissection. Every person who violates any provision 
of any enactment of the legislative assembly of this territory, now in 
force, or that hereafter may be enacted, not provided for in this Code 
relative to dissection, is guilty of a misdemeanor. 


' CHAPTER XXXIII. 


INDECENT EXPOSURE, OBSCENE EXHIBITIONS, BOOKS AND PRINTS, 
AND BAWDY AND OTHER DISORDERLY HOUSES 


§ 866. Indecent exposures — exhibitions — pictures. 
Every person who, willfully and lewdly, either, 

1. Exposes his person, or the private parts thereof, in any public 
place, or in any place where there are present other persons to be 
offended or annoyed thereby; or, 

2. Procures, counsels, or assists any person so to expose himself, 
or to take any part in any model artist exhibition, or to make any 
other exhibition of himself to public view, or to the view of any num- 
ber of persons, such as is offensive to decency, or is adapted to excite 
vicious or lewd thoughts or acts; or, 

3. Writes or composes, stereotypes, prints, publishes, sells, dis- 
tributes, or keeps for sale, or exhibits any obscene or indecent writ- 
ing, paper, or book, or designs or copies, draws or engraves, paints 
or otherwise prepares any obscene or indecent picture, or print of any 
description, or moulds, cuts, casts, or otherwise makes any obscene 
or indecent figure or form, 

Is guilty of a misdemeanor. 

*S 366a. 1. Using obscene language—penalty. If any person shall 
utter or speak any obscene or lascivious language or words in any pub- 
lic place, or in the presence of females, or in the presence of children under 
ten years of age, he shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof before any justice of the peace of this territory he shall be 
liable to a fine of not more than one hundred dollars, or imprisonment for not 
more than thirty days, or both, at the discretion of said justice. (Sess. Laws 
1883, e. 87, § 1.) ; 

§ 867. Seizure of indecent articles. Every person who is 
authorized or enjoined to arrest any person for a violation of subdi- 
vision three of the last section, is equally authorized and enjoined to 
seize any obscene or indecent writing, paper, book, picture, print, or 
figure found in possession or under the control of the person so ar- 
rested, and to deliver the same to the magistrate before whom -the 
person so arrested is required to be taken. 


§ 368. Their character summarily determined. The 
magistrate to whom any obscene or indecent writing, paper, book, 
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picture, print, or figure is delivered pursuant to the foregoing section, 
shall, upon the examination of the accused, or, if the examination is. 
delayed or prevented, without awaiting such examination, determine 
the character of such writing, paper, book, picture, print, or figure,. 
and if he finds it to be obscene or indecent, he shall cause the same 
to be destroyed, or to be delivered to the district attorney of the county 
in which the accused is liable to indictment or trial, as the interests 
of justice in his judgment require. But not more than two copies of 
- any one writing, paper, book, picture, print, or figure shall be deliv- 
ered to the district attorney. 


§ 369. Their destruction. Upon the conviction of the ac- 
cused, such district attorney shall cause any writing, paper, book, pic- 
ture, print, or figure, in respect whereof the accused stands convicted, 
and which remains in the possession or under the control of such dis- 
trict attorney, to be destroyed. l 


§ 370. Keeping bawdy house. Every person who keeps 
any bawdy house, house of ill-fame, of assignation, or of prostitution, 
or any other house or place for persons to visit for unlawful sexual 
intercourse, or for any other lewd, obscene, or indecent purpose, is 
guilty of a misdemeanor. 


§ 3871. Keeping disorderly house. Every person who 
keeps any disorderly house, or any house of public resort by which 
the peace, comfort, or decency of the immediate neighborhood is 
habitually disturbed, is guilty of a misdemeanor. 


$ 372. Letting building for unlawful purposes. Every 
person who lets any building, or portion of any building, knowing 
that it is intended to be used for any purpose declared punishable by 
this chapter, or who otherwise permits any building, or portion of a 
building, to be so used, is guilty of a misdemeanor. 

Territory of Dakota v. Stone, 4 N. W. Rep. 697. 


CHAPTER XXXIV. 
LOTTERIES. 


§ 373. Lottery defined. A lottery is any scheme for the 
disposal or distribution of property by chance among persons who 
have paid, or promised or agreed to pay, any valuable consideration 
for the chance of obtaining such property, or a portion of it, or for 
any share of or interest in such property, upon any agreement, un- 
derstanding, or expectation that it is to be distributed or disposed of 
by lot or chance, whethey called a lottery, a raffle, or a gift enter- 
prise, or by whatever name the same may be known. 


er 


D e 


eee te 


a Apt oe “a yep tions tee » 
E k 


cae 4 
e 


anI aon 


A - 
è 


oe 
fen 


- 


e 


R A oe 


? 
ty 


1196 PENAL CODE. 


§ 874. Lottery a public nuisance. Every lottery is un. 
lawful, and a common public nuisance. 


§ 875. Drawing lotteries. Every person who contrives, 
prepares, sets up, proposes, or draws any lottery is punishable by a 
fine equal to double the amount of the whole sum or value for which 
such lottery was made, and if such amount cannot be ascertained, 
then by imprisonment in the territorial prison not exceeding two 
years, or by imprisonment in a county jail not exceeding one year, 
or by a fine of two thousand five hundred dollars, or by both such 
fine and imprisonment. 


§ 376. Selling lottery tickets. Every person who sells, 
gives, or in any manner whatever furnishes or transfers to or for 
any other person, any ticket, chance, share, or interest, or any paper, 
certificate, or instrument, purporting, or represented, or understood 
to be or represent any ticket, chance, share, or interest in or de- 
pending upon the event of any lottery, is guilty of a misdemeanor. 


§ 3877. Buying lottery tickets. Every person who buys, or 
in any manner whatever accepts or receives for himself or another, 
any ticket, chance, share, or interest, or any paper, certificate, or in- 
strument, purporting, or represented, or understood to be or to rep- 
resent any ticket, chance, share, or interest in or depending upon the 
event of any lottery, forfeits ten dollars, to be recovered by the county 
superintendent of public instruction of the county in which the of- 
fense was committed, for the use of common schools in said county. 


§ 378. Advertising lotteries. Every person who, by writ- 
ing or printing, by circulars or letters, or in any other way, adver- 
tises or publishes any account of any lottery, stating when or where 
the same is to be or has been drawn, or what are the prizes, or any 
of them therein, or the price of a ticket, or of any share or interest, 
or where it may be obtained, or in any way aiding or assisting the 
same, or adapted to induce persons to adventure therein, is guilty of 
a misdemeanor. 


$ 379. Offering property dependent on lottery. Every 
person who offers for sale, distribution, or disposition in any way, 
any real or personal property, or things in action, or any interest 
therein, to be determined by lot or chance, that shall be dependent 
upon the drawing of any lottery within or out of this territory, and 
every person who sells, furnishes, or procures, or causes to be sold, 
furnished, or procured, in any manner whatscever, any chance or 
share, or any interest whatever, in any property offered for sale, distri- 
bution, or disposition, in violation of this section, or any ticket or other 


evidence of any chance, share, or interest in such property, is guilty 


of a misdemeanor. 


§ 380. Lottery offices. Every person who opens, sets up, or 
keeps, by himself, or by any other person or persons, any office or other 


LOTTERIES, 1197 


place for registering the numbers of any ticket in any lottery, or for 
making, receiving, or registering any bets or wagers upon the draw- 
ing, determination, or result of any lottery, is punishable by impris- 
onment in a county jail not exceeding one year, or by a fine not ex- 
ceeding one thousand dollars. | : 


§ 881. Advertising lottery offices. Every person who, by 
writing or printing, by circulars or letters, or in any other way, ad- 
vertises or publishes any account of the opening, setting up, or keep- 
ing of any office or other place, for either of the purposes prohibited 
by the last section, is guilty of a misdemeanor. 


§ 882. Insuring lottery tickets. Every person who insures 
or receives any consideration for insuring for or against the drawing 
of any ticket, share, or interest in any lottery, or for or against the 
drawing of any number or ticket, or number of any ticket, in any 
lottery; and every person who receives any valuable consideration. 
upon any agreement to pay any sum, or to deliver any property or 
thing in action, in the event that any ticket, share, or interest in any 
lottery, or any number, or ticket, or number of any ticket, in any lot- 
tery shall prove fortunate or unfortunate, or shall be drawn or not 
drawn on any particular day, or in any particular order; and every 
person who promises, agrees, or offers to pay any sum of money, 
or to deliver any property or thing in action, or to do, or forbear to 
do, anything for the benefit of any other person, with or without 
consideration, upon any event whatever connected with any lottery, 
—is guilty of a misdemeanor. 


§ 383. Advertising same. Every person who, by writing — 
or printing, by circulars, or letters, or in any other way, advertises or 
publishes any offer, notice, or proposal for any violation of the last 
section, is guilty of a misdemeanor. 


§ 384. Property offered. All property offered for sale, dis- 
tribution, or disposition, in violation of the provisions of this chapter, 
is forfeited to the people of this territory, as well before as after the 
determination of the chance on which the same was dependent. And 
it is the duty of the respective district attorneys to demand, sue for, 
and recover, in behalf of this territory, all property so forfeited, and 
to cause the same to be sold when recovered, and to pay the proceeds 
of the sale of such property, and any moneys that may be collected 
in any such suit, into the county treasury, for the benefit of common 
schools. 


§ 885. Letting building. Every person who lets or permits. 
„to be used any building, or portion of any building, knowing that it 
is intended to be used for any of the purposes declared punishable by 
this chapter, is guilty of.a misdemeanor. 


§ 386. Lotteries out of territory. The provisions of this 
chapter apply in respect ‘to lotteries drawn or to be drawn out of this - 
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territory, whether authorized or not by the laws of the state where 
they are drawn, or to be drawn, in same manner as to lotteries drawn 
or to be drawn within this territory. 


§ 387. Advertisements. The provisions of sections three hun- 
dred and seventy-eight and three hundred and eighty-one are appli- 
cable wherever the advertisement was published, or the letter or cir- 
cular sent or delivered, through or in this territory, notwithstanding 
the person causing or procuring the same to be published, sent, or 
delivered was out of this territory at the time of so doing. 


CHAPTER XXXYV. 
GAMING. 


§ 388. Keeping gambling apparatus. It is unlawful to 
maintain or keep any table, cards, dice, or any other article or ap- 
paratus whatever, useful, or intended to be used, in playing any game 
of cards, or faro, or other game of chance, upon which money is usu- 
ally wagered. 

§ 889. Punishment. Every person who knowingly violates 
the last section is guilty of a misdemeanor. 


§ 890. Apparatus a nuisance. Every article or apparatus 
maintained or kept in violation of section three hundred and eighty- 
eight is a common and public nuisance. 


§ 391. Exacting payment. Every person who exacts or re- 
eeives from another, directly or indirectly, any valuable considera- 
tion, by reason of the same having been won by playing at cards, 
faro, or any other game at chance, or any bet or wager whatever, upon 
the hands or sides of players, forfeits five times the value of the con- 
sideration so exacted or received, to be recovered in a civil action, by 
the county superintendent of public instruction of the county in which 
the offense was committed, for the benefit of common schools in said 
county. X 


§ 392. Witness’ privilege. No person shall be excused from ` 
giving-any testimony or evidence upon any investigation or proceed- 
ing for a violation of this chapter, upon the ground that such testi- 
mony would tend to convict him of a crime; but such testimony or 
evidence shall not be received against him upon any criminal inves- 
tigation or proceeding. 


§ 393. Keeping gambling establishments. Every per- 
son who keeps any building, or part of any building, or any vessel, 


GAMING. 1199 


or float, to be used or occupied for gambling, and every owner, agent, 
or superintendent of any such place, who knowingly lets the same 
or allows it to be used or occupied for gambling, is guilty of a mis- 
demeanor. 


§ 394. Keeping tables, etc., prohibited. Every person 
who, for gambling purposes, keeps or exhibits any gambling table, ` 
establishment, device, or apparatus, or is guilty of dealing faro, or 
banking for others to deal faro, or acting as lookout or game-keeper 
for the game of faro, or any other banking game where money or 
property is dependent upon the result, or who sells or vends what 
are commonly called “lottery policies,” or any writing, card, paper, 
or document in the nature of a bet, wager, or Insurance upon the 
drawing or drawn numbers of any public or private lottery, or in- 
dorses a book or any other document for the purpose of enabling 
others to sell or vend lottery policies, is deemed a common gambler, 
and is punishable as for a misdemeanor, 


§ 395. Seizure of implements authorized. Every per- 
son who is authorized or enjoined to arrest any person for a violation 
of the provisions of this chapter, is equally authorized and enjoined 
to seize any table, cards, dice, or other article or apparatus suitable 
to be used for gambling purposes, found in the possession or under 
the control of the person so arrested, and to deliver the same to the 
magistrate before whom the person so arrested is required to be 
taken. 


§ 396. Implements destroyed or delivered. The ma- 
gistrate to whom anything suitable to be used for gambling purposes 
is delivered, pursuant to the foregoing section, shall, upon the exam- 
ination of the accused, or, if such examination is delayed or prevented, 
without awaiting such examination, determine the character of the 
thing so delivered to him, and whether it was actually employed by 
the accused in violation of the provisions of this chapter; and if he 
finds that it is of a character suitable to be used for gambling pur- 
poses, and that it has been used by the accused in violation of this 
chapter, he shall cause it to be destroyed or be delivered to the dis- 
trict attorney of the county in which the accused is liable to indict- 
ment or trial, as the interests of justice, in his Judgment, require. 


§ 397. To be destroyed upon conviction. Upon the 
conviction of the accused such district attorney shall cause any such 
thing suitable to be used for gambling purposes, in respect whereof 
the accused stands. convicted, and which remains in the possession or 
under the control of such district attorney, to be destroyed. 


§ 398. Persuading person to visit gambling places. 
Every person who persuades another to visit any building or part of 
a building, or any vessel or float, used or occupied for the purpose of 
gambling, in consequence Whereof such other person gambles therein, 
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is guilty of a misdemeanor, and, in addition to the punishment pre- 
scribed therefor, is liable to such other person in an amount equal to. 
any money or property lost by him at play at such place, to be re- 
covered in a civil action. 


§ 399. Duty of certain officers. Tt is the duty of all sher- 
iffs, police officers, constables, and prosecuting or district attorneys, 
to inform against and prosecute all persons whom they havé credible 
reason to believe are offenders against the provisions of this chapter, 
and any omission so to do is punishable by a fine not exceeding five 
hundred dollars. 


§ 400. Duty of masters of vessels. If any commander, 
owner, or lessee of any vessel or float knowingly permits any gam- 
bling for money or property on board such vessel or float, and does. 
not, upon his knowledge of the fact, immediately prevent the same, 
he is punishable by a fine not exceeding five hundred dollars, and in 
addition thereto is liable to any party losing any money or property 
by means of any gambling permitted in violation of this section, in 
a sum equal to the money or property, to be recovered in a civil 
action. 


§ 401. Racing of animals for wager. All racing or trial 
of speed between horses or animals, for any bet, stake, or reward, 
except such as is allowed by special laws, is a common nuisance, and 
every person acting or aiding therein, or making or being interested 
in any such bet, stake, or reward, is guilty of a misdemeanor; and in 
addition to the penalty prescribed therefor, he forfeits all title or 
interest in any animal used with his privity in such race or trial of 
speed, and in any sum of money or other property betted or staked. 
upon the result thereof. 


CHAPTER XXXVI. 
PAWNBROKERS. 


§ 402. Pawnbroking without license. Every person who 
carries on the business of a pawnbroker, by receiving goods in pledge 
for loans at any rate of interest above that allowed by law, except by 
authority of a license from a municipal corporation empowered to: 
grant licenses to pawnbrokers, is guilty of a misdemeanor. 


§ 403. Refusing to exhibit stolen goods. Every pawn- 
broker, or person carrying on the business of a pawnbroker, and every 
junk dealer, who, having received any goods which have been embez- 
zled or stolen, refuses or omits to exhibit them, upon demand, during 
the usual business hours, to the owner of said goods, or his agent au- 
thorized to demand an inspection thereof, is guilty of a misdemeanor. 
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§ 404. Selling before default. Every pawnbroker who sells 
any article received by him in pledge, before the time to redeem the 
same has expired, and every pawnbroker who willfully refuses to dis- 
close the name of the purchaser and the price received by him for 
any article received by him in pledge, and subsequently sold, is guilty 
of a misdemeanor. 


CHAPTER XXXVII. 


OF OTHER INJURIES TO PERSONS. 


§ 405. Intoxicated physicians. Every physician who, be- 
ing in a state of intoxication, administers any poison, drug, or med- 
icine, or does any other act, as such physician, to another person, by 
which the life of such other is endangered, is guilty of a misde- 
meanor. 

See secs. 17, 259. 


§ 406. Willfully poisoning food. Every person who will- 
fully mingles any poison with any food, drink, or medicine, with in- 
tent that the same shall be taken by any human being to his injury, 
and every person who willfully poisons any spring, well, or reservoir 
of water, is punishable by imprisonment in the territorial prison not 
exceeding ten years, or in a county jail not exceeding one year, or by 
a fine not exceeding five hundred dollars, or by both such fine and 
imprisonment. 


§ 407. Overloading passenger vessel. Every person nav- 
igating any vessel for gain, who willfully or negligently receives so 
many passengers or such a quantity of other lading on board such 
vessel that by means thereof such vessel sinks, or is overset, or in- 
jured, and thereby the life of any human being is endangered, is guilty 
of a misdemeanor. 


§ 408. Mismanagement of steam-boats. Every captain 
or other person having charge of any steam-boat used for the convey- 
ance of passengers, or of the boilers and engines thereof, who, from | 
ignorance or gross neglect, or for the purpose of excelling any other 
boat in speed, creates or allows to be created such an undue quantity 
of steam as to burst or break the boiler, or other apparatus in which 
it shall be generated, or any apparatus or machiner y connected there- 
with, by which bursting or breaking human life is endangered, is 
guilty of a misdemeanor. 


§ 409. Steam-boilers. Every engineer or other person hav- 
ing charge of any steam-boiler, steam-engine, or other apparatus for 
generating or employing steam, employed in any manufactory; rail- 
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way, or other mechanical works, who willfully or from ignorance or 
gross neglect creates or allows to be created such an undue quantity 
of steam as to burst or break the boiler, or engine, or apparatus, or 
cause any other accident whereby human life is endangered, is guilty 
of a misdemeanor. 


§ 410. Fictitious copartnership. Every person transact- 
ing business in the name of a person as a partner who is not inter- 
ested in his firm, or transacting business under a firm name in which 
the designation “and company or “& Co.” is used without represent- 
ing an actual partner, except in the cases in which the continued use 
of a copartnership name is authorized by law, is guilty of a misde- 
meanor. 


$ 411. Counterfeiting trade-marks. Every person who 
willfully forges, counterfeits, or procures to be forged or counterfeited 
any trade-mark usually affixed by any person to any goods of such 
person, with intent to pass off any goods to which such forged or coun- 
terfeit trade-mark is affixed, or intended to be affixed, as the goods of 
such person, is guilty of a misdemeanor. 


§ 412. Keeping dies of trade-mark. Every person who, 
with intent to defraud, has in his possession any die, plate, or brand, 
or any imitation of the trade-mark of any person, for the purpose of 
making any counterfeit or imitation of any description whatever of 
such trade-mark, or of selling the same when made, or affixing the 
same to any goods, and selling or offering the same for sale or dis- 
posal as the original goods of any other person, and every person 
who so uses or sells the same, or who fraudulently uses the genuine 
trade-mark of another with intent to sell, or offer for sale or disposal, 
any goods not the goods of the person to whom such trade-mark prop- 
erly belongs, as genuine and original, is guilty of a misdemeanor. 


§ 413. Selling goods bearing counterfeit. Every per- 
son who sells or keeps for sale any goods upon which any counterfeited 
trade-mark has been affixed, intended to represent such goods as the 
genuine goods of another, knowing the same to be counterfeited, is 
guilty of a misdemeanor. 


§ 414. Colorable imitations. Every person who, with intent 
to defraud, affixes or causes to be affixed to any goods or to any bot- 
tle, case, box, or other package containing any goods, any description 
of label stamp, brand, imprint, printed wrapper, label, or mark, which 
designates such goods by any word or token which is wholly or in 
part the same to the eye or to the ear as the word or any of the words 
or tokens used by any other person as his trade-mark, and every per- 
son who knowingly sells, or keeps, or offers for sale, any such bottle, 
case, box, other package, with any such label, stamp, brand, imprint, 
printed wrapper, ticket, or mark affixed to or upon it, in case the per- 
son affixing or causing to be affixed such mark, or so selling, or ex- 
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posing, or offering for sale such bottle, case, box, or other package 
was not the first to employ or use such words as his trade-mark, is 
guilty of a misdemeanor, and, in additton to the punishment prescribed 
therefor, is liable to the party aggrieved in the penal sum of one hun- 
dred dollars for each and every offense, to be recovered by him in a 
civil action. 


§ 415. , Trade-marks defined. The words “trade mark,” as 
used in the sections preceding, include every description of word, 
letter, device, emblem, stamp, imprint, brand, printed ticket, label, or 
wrapper usually affixed by any mechanic, manufacturer, druggist, 
merchant or tradesman, to denote any goods to be goods imported, 
manufactured, produced, compounded or sold by him, other than any 
name, word or expression generally denoting any goods to be of some 
particular class or description. 


§ 416. Goods defined. The word “goods,” as used in the 
sections preceding, includes every kind of goods, wares, merchandise, 
compound, or preparation which may be lawfully kept or offered for 
sale. * 


$ 417. Affixing defined. The offense of affixing a false 
trade-mark to goods is equally complete within the meaning of sec- 
tions four hundred and eleven, four hundred and thirteen, and four 
hundred and fourteen, whether such mark is affixed to the goods 
themselves, or to any box, bale, barrel, bottle, case, cask, wrapper, 
or other package, or vessel, or any cover, or stopper thereof, in which 
such goods are put up. 


§ 418. Refilling or selling bottles. Whenever any per- 
son engaged in manufacturing, bottling, selling in bottles, soda, min- 
eral waters, porter, ale, cider, or small beer, has filed and published, 
in the manner authorized by law, a description of a name, mark, or 
label usually stamped by him in the bottles: containing such bever- 
age, every other person who, without the written consent of such man- 
ufacturer or dealer, refills with any beverage, whether genuine or 
otherwise, with intent to sell the same, any bottles stamped with 
such name, mark, or label, and every person who sells, disposes of, 
purchases, or traffics in such bottles, is liable to a penalty of fifty 
cents for each and every bottle so filled, sold, bought, disposed of, or 
trafficked in, for the first offense, and five dollars for each and every 
bottle so filled, bought, disposed of, or trafficked in for every subse- 
quent offense. 


. 


§ 419. Keeping bottles with intent to refill. Every 
person who keeps any bottles such as are designated in the last sec- 
tion, without the written consent of the manufacturer so to do, unless 
it appears that they were not kept with intent to refill, or use, or sell 
them in violation of the last section, is liable to the penalty therein 
prescribed. ‘ 
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§ 420. Complaint—search—penalty. Whenever any man- 
ufacturer or dealer designated by section four hundred and eighteen, 
or his agent, shall make oath ‘or affirmation before any magistrate 
that he has reason to believe, and does believe, that any of his bot- 
tles stamped and registered, as mentioned in such section, are being 
unlawfully used by any person or persons selling or manufacturing 
mineral water or other beverages, or that any junk dealer, or vender 
of bottles, has any of such bottles secreted in any place, such magis- 
trate shall thereupon issue a search warrant, to discover and obtain 
the same, under the provisions of the law upon search warrants, which 
are hereby declared to fully relate to the purposes of this chapter; 
and the magistrate may summarily bring or cause to be brought be- 
fore him the person in whose possession the bottles are found, to ex- 
amine into the circumstances of his possession; and.if such magis- 
trate, on summary examination, finds that such person has been 
guilty of a violation of section four hundred and eighteen, such mag- 
istrate shall proceed to impose the fine therein prescribed, and, if the 
same be not paid, to commit such person to prison fora term not ex- 
ceeding fifteen days. 

*§ 420a. Misappropriation of casks, etc., deemed larceny. If any 
person or persons shall willfully, and without the consent of the owner, appro- 
priate to his or their own use, sell, destroy, or otherwise dispose of any such 
casks, barrel, keg, bottle, jug, box, fountain, or other package, not the prop- 
erty of himself or themselves, and having thereon the names, marks, or 
brands of any such manufacturer or dealer, the person or persons so offend- 


ing shall be deemed guilty of larceny and be subject to all the provisions of 
the law applicable to such offense. (Sess. Laws 1881, e. 110, § 3.) 


*§ 420b. Penalty for destroying casks, ete. If any person shall un- 
lawfully and maliciously obliterate, injure, or destroy the names, marks, or . 
brands affixed to any cask, barrel, keg, bottle, jug, fountain, box, or other 
package used or intended to be used for the purpose aforesaid, and not the 
property of himself, the person so offending shall be deemed guilty of a mis- 
demeanor and be subject to a fine not exceeding one hundred dollars, or im- 
prisonment in the county jail not exceeding sixty days, or both, as the court 
may deem proper. (Id.§ 4.) See Civil Code Dak. § 576a. 


§ 421. Defacing marks. Every person who defaces or oblit-- 
erates the marks upon wrecked property, or in any manner disguises 
the appearance thereof, with intent to prevent the owner from dis- 
covering its identity, or who destroys or suppresses any invoice, bill 
of lading, or other document tending tó show the ownership, is guilty 
of a misdemeanor. 


§ 422. Same on logs, etc. Every person who cuts out or de- 
faces any mark made upon any log or lumber, whether such mark be 
recorded or not, or puts a false mark upon any log or lumber floating 
in any of the waters of this territory, or lying upon land, is guilty of 
a misdemeanor. 


§ 423. Unlawful detention. Every officer who, without 
authority of law, detains any wrecked property, or the proceeds 
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thereof, after the salvage and expenses chargeable thereon have been 
paid or offered to him, or who is guilty of any fraud; embezzlement, 
or extortion in the discharge of his duties, or who violates any pro- 
vision of the statutes relating to salvage, is guilty of a misdemeanor. 


§ 424. Fraud in partnership. Every member of a limited 
partnership who is guilty of any fraud in the affairs of the partner- 
ship is guilty of a misdemeanor. 


§ 425. Solemnizing unlawful marriages. Every min- 
ister or magistrate who solemnizes any marriage, where either of the 
parties is known to him to be within the age of legal consent, or to 
be an idiot, or an insane person, or any marriage to which, within 
his knowledge, any legal impediment exists, is guilty of a misde- 
meanor. 


§ 426. Unlawful confinement df lunatics. Every over- 
seer of the poor, constable, keeper of a jail, or other person who con- 
fines any idiot, lunatic, or insane person, in any other manner, or in 
any other place, than- is authorized by law, is guilty of a misde- 
meanor. 


§ 427. Taking usury. Every person who, directly or indirectly, 
recelves any interest, discount, or consideration, upon the loan or for- 
bearance of any money, goods, or things in action greater than is al- 
lowed by law, is guilty of a misdemeanor. 

*S 427a. Certain counties exempt from usury law. Section 427 of 
the Penal Code is hereby repealed in the counties of Lawrence, Pennington, 
Custer, Mandan, and Forsythe. (Sess. Laws 1881, c. 186, § 1.) 

§ 428. Reconfining persons. livery person who, either solely 
or as a member of a court, in the execution of a judgment, order, or 
process, knowingly recommits, imprisons, or restrains of his liberty, 
for the same cause, any person who has been discharged from im- 
prisonment upon a writ of deliverance, is guilty of a misdemeanor; 
and, in addition to the punishment prescribed therefor, he forfeits to 
the party aggrieved one thousand dollars, to be recovered in a civil 
action. 


§ 429. Concealing persons. Every person having in his 
custody or power, or under his restraint, a party who, by the provis- 
ions of the law relating to habeas corpus would be entitled to a writ of 
habeas corpus, or ‘for whose relief such writ has been issued, who, with 
intent to elude the service of stich writ, to avoid the effect thereof, 
transfers the party to the custody, or places him under the power or 
control, of another, or conceals or changes the place of his confine- 
ment, or who, without lawful excuse, refuses to produce him, is guilty 
of a misdemeanor. 


$ 430. Assisting same. Every person who knowingly assists 
in the violation of the last section is guilty of a misdemeanor. 
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CHAPTER XXXVIII. 


i 
| OF CRIMES AGAINST THE PUBLIC HEALTH AND SAFETY. 
l 


§ 431. Public nuisance defined. A public nuisance is a 
crime against the order and economy of the territory, and consists in 
unlawfully doing any act or omitting to perform any duty required by 
the public good, which act or omission either : 

1. Annoys or injures the comfort, repose, health, or safety of any 
considerable number of persons; or, 

2. Offends public decency; or, 

3. Unlawfully interferes with, obstructs, or tends to obstruct, any 
lake, or any navigable river, bay, stream, canal, or basin, or any pub- 

' lic park, square, street, or highway; or, 

4. In any way renders life or the use of property uncomfortable. 


§ 432. Unequal damage. An act which affects a consider- 
able number of persons in either of the ways specified in the last sec- 
tion is not less a nuisance because the extent of the damage is un- 
equal. 


§ 483. Maintaining a nuisance—misdemeanor. Every 

1 person who maintains or commits any public nuisance, the punish-. 

ment for which is not otherwise prescribed, or who willfully omits to 

perform any legal duty relating to the removal of a public nuisance, 
is guilty of a misdemeanor. 


te. 


§ 484. Keeping gunpowder. Every person who makes or 
keeps gunpowder or saltpeter within any city or village, and every 
person who carries gunpowder through the streets thereof, in any 
quantity or manner such as is prohibited by law or by any ordinance 
of such city or village, is guilty of a misdemeanor. 


§ 485. Throwing gas tar into public waters. Every per- 
son who throws or deposits any gas tar, or refuse of any gas-house 
or factory, into any public waters, river, or stream, or into any sewer 
or stream emptying into any such public waters, river, or stream, 18 
guilty of a misdemeanor. ` 

*§ 435a. Perpetrating nuisance in Red River of the North—misde- 
meanor. Any person who shall deposit, or cause to be deposited, upon 
the banks or in the waters of the Red River of the North, or its tributaries, 
between the city of Wahpeton, in the county of Richland, and the northern 
boundary line of this territory, any dead animal, offal, or other refuse mat- 
ter, offensive to the sight or smell or deleterious to health, is guilty of a mis- 
demeanor. (Sess. Laws 1881, c. 103, § 1.) 

*§ 435b. Penalty. If, upon conviction before any justice of the peace 
for the violation of this act, the party or parties so- convicted shall be fined 
for the first offense fifty dollars and costs; for the second offense seventy-five 
dollars and costs,—one-half of which fine shall go tothe informer. (Id. § 2.); 
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*§ 435c. James river—what shall be unlawful. It shall be unlawful 
for any person or persons to place, or cause to be placed, any manure, car- 
casses Of animals, or other deleterious substances into the Dakota or James 
river, or any of its tributaries, or upon the bgnks of the same, in such prox- 
imity that the said substance may be washed into said water-course. (Sess. 
Laws 1883, c. 70, § 1.) ‘ 

*§ 435d. Penalty. Any person offending against the provisions of sec- 
tion one [*§ 435c] of this act shall be guilty of a misdemeanor, and shall be 
subject to a fine of not exceeding one hundred dollars, to be recovered before 
any justice of the peace or judge of the county in which the offense is com- 
mitted. (Id. § 2.) 

*§ 435e. Further penalty. Upon conviction, the person or persons so 
convicted shall be ordered, by the judge or justice of the peace before whom 
the conviction is had, to remove the substances, and shall be liable to a fine 
of five dollars for each day he or they shall neglect to remove the same after 
being so ordered. The fines mentioned in this act shall be recovered upon 
complaint of any person, and disposed of as other fines. (Id. § 3.) 

*S 4357. Rapid creek—certain act unlawful. It shall be unlawful 
for any person, persons, company, or corporation to place or cause to be 
placed, manure, butchers’ offal, rubbish, carcasses of dead animals, or other 
deleterious substances into Rapid creek or any of its tributaries or upon the 
banks thereof in such proximity that said substances may be washed into said 
water-course. (Sess. Laws 1883, c. 94, § 1.) 

*$ 435g. Penalty. Any violation of the provisions of this act is a mis- 
demeanor, and the person, persons, company, or corporation so violatin 
are guilty thereof, and upon conviction shall be liable toa fine of not less than 
ten dollars nor more than one hundred dollars, and, in addition thereto, such 
offending person or persons shall be subjected to imprisonment in the county 


jail for the period of thirty days unless he or they cause such deleterious sub- 


stance to be removed. (Jd. § 2.) 

*§ 4352. Act, how construed. This act shall not be so construed as 
to interfere with or prevent any necessary or legitimate mining operation. 
(Id. § 3.) i 

*§ 4357. Justices to have jurisdiction. Justices of the peace of the 
proper county shall have jurisdiction to try and determine all offenses aris- 
ing under the provisions of this act, subject to appeal as in other criminal 
cause. (Id. § 4.) : 

Obstructing ditches. See Pol. Code, Dak. c. 23, pt. 2, % 92. 


$ 486. Violations of quarantine laws. Every master of 
a vessel subject to quarantine or visitation by the health officer, by 
the provisions of any law of this territory now in force, or that here- 
after may be enacted, arrives at any port, or at the boat-landing 
of any city or town in this territory, who refuses or omits either: 

1. To proceed with and anchor or land his vessel at the place 
assigned for quarantine, at the time of his arrival; or, 

2. To submit his vessel, cargo, and passengers to the examination 
of the health officer, and to furnish all necessary information to en- 
able that officer to determine to what length of quarantine and other 
regulations they ought respectively to be subject; or, 

3. Toremain with his vessel at quarantine during the period as- 
signed for her quarantine, and, while at quarantine, to comply with 
the directions and regulations prescribed by law, and with such as any 
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of the officers of health, by virtue of the authority given them bylaw 
shall prescribe in relation to his vessel, his cargo, himself, his pas- 
sengers, Or crew, 

Is punishable by imprisorfnent in a county jail not exceeding one 
year, or by a fine not exceeding two thousand dollars, or both. 


§ 437. Offenses by ship-master. Every master of a vessel, 
hailed by a pilot or such officer as may be specified by law, who either: 

1. Gives false information to such pilot or other officer, relative 
to the condition of his vessel, crew, or passengers, or the health of 
the place or places from whence he came, or refuses to give such in- 
formation as shall be lawfully required; or, 

2. Lands any person from his vessel, or permits any person, ex- 
cept a pilot or such officer specified by law, to come on board of his 
vessel, or unlades or transships any portion of his cargo before his ves- 
sel has been visited and examined by the proper health officers; or, 

3. Approaches with his vessel nearer any city or town within this 
territory than the place of quarantine to which he may be directed, 
is punishable by imprisonment in the county jail of the county in 
which the offense was committed, not exceeding one year, or by a fine 
not exceeding two thousand dollars, or both such fine and imprison- 
ment. 

§ 488. Landing before visit of health officers. Every 
person who being on board any vessel at the time of her arrival at 
any port within this territory, under the provisions of section four 
hundred and thirty-six, lands from such vessel, or unlades, or trans- 
ships, or assists in unlading or transshipping any portion of her cargo, 
before such vessel has been visited and examined by the health off- 
cers, is punishable by imprisonment in a county jail not exceeding 
one year, or by a fine not exceeding two thousand dollars, or both. 


§ 439. Other restrictions. Every person who goes on board 
of or has any communication, intercourse, or dealing with, any vessel 
at quarantine, or with any of the crew or passengers of such vessel, 
without the permission of the health officer, and every person who, 
without such authority, enters the quarantine grounds or anchorage, 
is punishable by imprisonment in a county jail not exceeding one 
year, or by a fine not exceeding two thousand dollars, or both; and, 
in addition thereto, he may be detained at quarantine so long as the 
health officers shall direct, not exceeding twenty days. And in case 
such person shall be taken sick of any infectious, contagious, or pesti- 
lential disease, during such twenty days, he may be detained for such 
further time and at such place as the health officer shall direct. 

§ 440. Violating quarantine regulations. Every person 
who, having been lawfully ordered by any health officer to be detained 
in quarantine, and not having been discharged, leaves the quaran- 
tine grounds or anchorage, or willfully violates any quarantine law or | 
regulation, is guilty of a misdemeanor. ; 
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§ 441. Obstructing health officer. Every person who will- 
fully opposes or obstructs any health officer, or physician charged 
with the enforcement of the health laws, in performing any legal 
duty, is guilty of a misdemeanor. | 


§ 442. Violation of health law. Every person who willfully 
violates any provision of the health laws, the punishment for violat- 
ing which is not otherwise prescribed by those laws, or by this Code, 
and every person who willfully violates, or refuses, or omits to com- 
ply with any lawful order, direction, prohibition, or regulation, pre- 
scribed by any board of health or health officer, or any regulation 
lawfully made or established by any public officer under authority of 
the health laws, is punishable by imprisonment in a county jail not 
exceeding one year, or by a fine not exceeding two thousand dollars, 
or both. 


§ 443. Unlicensed piloting. Every person not holding a 
license as a pilot under the laws of this territory, or under the laws of 
either the states of Missouri, Kansas, Iowa; or Nebraska, who pilots, 
or offers to pilot, any steam-boat to or from any port within this ter- 
ritory, is guilty of a misdemeanor. 

§ 444. Exceptions. The last section applies only to vessels 
propelled by steam while engaged in conveying freight and passen- 
gers, or either, on the Missouri river. 


§ 445. Port warden. Every person who, not being a port 


warden, assumes or undertakes to act as such, under or by the pro- 
visions of any law of this territory now in force or that may hereafter 
be enacted, and every person who issues any certificate of a survey 
on vessels, materials, or goods damaged, with the intent to avoid the 
provisions of the law, is guilty of a misdemeanor. 


§ 446. Apothecary, when liable. Every apothecary or 
druggist, and every person employed as clerk or salesman by an 
apothecary or druggist, or otherwise carrying on business as a dealer 
in drugs or medicines, who, in putting up any drugs or medicines, will- 
fully, negligently, or ignorantly omits to label the same, or puts any 
untrue label, stamp, or other designation of contents upon any box, 
bottle, or other package containing any drugs or medicines, or sub- 
stitutes a different article for any article prescribed or ordered, or 
puts up a greater or less quantity of any article than that prescribed 
or ordered, or otherwise deviates from the terms of the prescription 
or order which he undertakes to follow, in consequence of which hu- 
man life or health is endangered, is guilty of a misdemeanor. 


§ 447. Record and witness of poison sale—labels. No 
druggist, apothecary, or other person dealing or trafficking in drugs 
or medicines, and no person employed as clerk or salesman by any 
apothecary or druggist, shall sell or give away any poison or poison- 
ous substances, except to practicing physicians in their ordinary 
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practice of medicine, without recording in a book to be kept for that 
purpose the name of the person or persons receiving such poison, 
and his, her, or their residence, together with the name and residence 
of some person as witness to such sale, excepting upon the written 
order or prescription of some practicing physician, whose name must 
be attached to such order or prescription. No person shall sell, give 
away, or dispose of any poisonous substance without attaching to the 
phial, box, or parcel containing such poisonous substance a label with 
the word “poison” printed or written upon it in plain and legible 
characters. 


§ 448. Violation—misdemeanor. Any person violating any 
of the provisions of section four hundred and forty-seven shall be 
deemed guilty of a misdemeanor. 


§ 449. Record to be public. Every person whose duty it 
is, by section four hundred and forty-seven, to keep any book for re- 
cording the sale or gift of poisons, who willfully refuses to permit any 
person to inspect said books, upon reasonable demand made during 
business hours, is punishable by fine not exceeding fifty dollars. 


§ 450. Laying out poisons. Every person who shall lay out 
strychnine or other poison within the limits of any town, or within 
one mile of any dwelling-house, or any barn, stable, or out-building 
used at the time for the keeping or shelter of horses, cattle, sheep, or 
swine, or within one-half mile of any traveled thoroughfare on the 
ceded lands of this territory, is guilty of a misdemeanor: provided, 
nothing in this section shall be construed to prohibit the putting out, 
at any time, of poisoned grain for the purpose of killing gophers. 


*§ 450a. Penalty for having in possession glandered animals. It 
shall be and hereby is made unlawful for any person or corporation to own, 
have in possession, or in any manner keep, use, or control any horse, gelding, 
mare, ass, or mule inflicted with the disease commonly known as glanders; 
and each and every person or corporation that shall knowingly own, possess, 
or in any manner keep, use, or control any glandered horse, gelding, mare, 
ass, or mule shall be deemed guilty of a misdemeanor, and shall be punished 
accordingly, and all such diseased animals shall be summarily destroyed as 
hereinafter provided. (Sess. Laws 1833, c. 65, § 1.) 

oe Cherokee or Texas cattle into territory. See Pol. Code Dak. Appendix, c. 
34, % 55. 

§ 451. Omitting to mark hay. Every person who, in put- 
ting up or pressing any bundle of hay for market, omits to put the 
number of pounds in each bundle or bale so put up, for which he 
sells or offers to sell it for, is guilty of a misdemeanor. 


§ 452. Increased weight. Every person who, by putting up 
in any bag, bale, box, barrel, or other package, any hops, cotton, 
hay, or other goods usually sold in bags, bales, barrels, or packages, 
by weight, puts in or conceals therein anything whatever, for the 
purpose of increasing the weight of such bag, bale, box, barrel, or 
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package, is punishable by a fine of twenty-five dollars for each of- 
fense. 


§ 453. Adulterating food. Every person who adulterates 
or dilutes any article of food, drink, drug, medicine, strong, spirituous, 
or malt liquor, or wine, or any article useful in compounding either 
of them, whether one useful for mankind or for animals, with a 
fraudulent intent to offer the same, or cause or permit it to be offered, 
for sale as unadulterated or undiluted, and every person who fraudu- 
lently sells, or keeps, or offers for sale the same as unadulterated or 
undiluted, knowing it to have been adulterated or diluted, is guilty 
of a misdemeanor. 


§ 454. Disposing of tainted food., Every person who know- 
ingly sells, or keeps, or offers for sale, or otherwise disposes of any 
article of food, drink, drug, or medicine, knowing that the same has 
become tainted, decayed, spoiled, or otherwise unwelcome or unfit to 
be eaten or drank, with intent to permit the same to be eaten or 
drank by any person or animal, is guilty of a misdemeanor. 


§ 455. Slung-shot. Every person who manufactures or causes 
to be manufactured, or sells, or offers or keeps for sale, or gives or 
disposes of any instrument or weapon of the kind usually known as 
slung-shot, or of any similar kind, is guilty of a misdemeanor. 


§ 456. Carrying or using same. Every person who car- 
ries upon his person, whether concealed or not, or uses or attempis 
‘to use against another any instrument or weapon of the kind usually 
known as slung-shot, or of any similar kind, is guilty of a felony. 


§ 457. Concealed weapons. Every person who carries con- 
cealed about his person any description of fire-arms, being loaded or 
partly loaded, or any sharp or dangerous weapon such as is usually 
employed in attack or defense of the person, is guilty of a misde- 
meanor. 


§ 458. Willful prairie fires. Every person who shall will- 
fully set on fire, or cause to be set on fire, any woods, marshes, or 
prairie, with intention to injure the property of another, shall be 
deemed guilty of a misdemeanor, and shall be liable for all damages 
done by such fire. 


*§ 458a. Penalty for setting fire to woods or prairies. If any per- 
son or persons shall willfully, negligently, or carelessly set or cause to be 
set on fire any woods, marsh, or prairie in the counties of Lawrence, Pen- 
nington, Custer, Mandan, and Forsythe, or either of them, orif any person 
or persons having made any camp or other fire shall leave the said fire with- 
out having thoroughly extinguished the same, so that the fire shall spread 
and burn any wood, marsh, or prairie, the person or persons guilty of setting 
or causing to be set such fire, or leaving such camp or other fire without hav- 
ing thoroughly extinguished the same, so that the fire shall spread therefrom, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not to excéed two hundred dollars, or by imprisonment 
in the county jail not more than one year, or by both such fine and imprison- 
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ment, in the discretion of the court, and shall also be liable in a civil ac- 
tion to any person or persons or corporation damaged by such fire to the 
amount of such damage. (Sess. Laws 1881, ¢. 106, § 1.) 


*§ 458b. Responsibility of party to person damaged. If the ranch, 
buildings, improvements, fencing, timber, marsh, or other property of any 
person, persons, or corporation shall be injured or destroyed by any such fire 
as described in the first section of this act, the person or persons who shall 
cause or allow the same, as therein provided, shall be responsible to the person, 
persons, or corporation injured thereby for all damage or injury caused or 
sustained by reason of such fire. (Id. § 2.) 

*§ 458c. Responsibility where cattle range is injured. If the cattle 
range or improvements of any person, persons, or corporation shall be in- 
jured or destroyed by any such fire as described in the first section of this act, 
or if the hay put up on any such range or the grass growing thereon shall be 
injured by any such fire as aforesaid, the person or persons who shall cause 
or allow the same as therein provided shall be responsible to the person, per- 
sons, or corporation owning or claiming the same and injured thereby, for all 
damage or injury caused or sustained by reason of any such fire. (Id. § 3.) 


*S$ 458d. Proof necessary to establish claim for damages. In any 
action instituted in any court to recover damages under the provisions of this 
act it shall not be necessary for any person, persons, or corporation injured 
by any such fire to allege in their pleadings or prove on the trial of such ac- 
tion, title to the real property over which such fire has spread, but it shall be 
sufficient ın any such action to allege and prove that the person, persons, or 
corporation so injured was or were in the occupancy or possession of any such 
ranch, buildings, improvements, fencing, timber, marsh, or other property, 
claiming the right to and occupying with cattle any such cattle range, it be- 
ing the purpose and intention of this act to protect the possession as afore- 
said of any person, persons, or corporation, whether such person, persons, or 
corporation have title to the land claimed or occupied by such person, per- 
sons, or corporation or not. (Id. § 4.) 


§ 459. Same by negligence —damages. Every person 
who negligently or carelessly sets on fire, or causes to be set on fire, 
any woods, marshes, or prairies, or who, having set the same on fire, 
or caused it to be done, negligently or carelessly, or without full pre- 
caution or efforts to prevent, permits it to spread beyond his control, 
shall, upon conviction, be fined not exceeding one hundred dollars, 
and not less than ten dollars, and shall be liable to injured parties 
for all damages occasioned thereby. One-half of such fine shall, 
when collected, go to the informer. 


§ 460. Refusing aid at fires. Every person who, at any 
burning of a building, is guilty of any disobedience to lawful orders 
of any public officer or fireman, or of any resistance to or interfer- 
ence with the lawful efforts of any fireman, or company of firemen, to 
extinguish the same, or of any disorderly conduct calculated to pre- 
vent the same from being extinguished, or who forbids, prevents, or 
dissuades others from assisting to extinguish the same, is guilty of a 
misdemeanor. 


§ 461. Penalty for maintaining ferry without license. 
Every person who maintains any ferry for profit or hire upon any 
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waters within this territory, without having first obtained a license as. 
provided by law, is guilty of a misdemeanor. And any license or 
lease granted by the board of county commissioners of the proper — 
county shall be exelusive to the lessee or licensee for a distance of 
two miles from the place where sueh ferry is located, up and down 
such stream, either way; and any person who shall ferry, transport, 
or carry, or attempt to ferry, transport, or carry, any passengers, 
goods, chattels, or merchandise, or who shall have, keep, or maintain 
any scow, skiff, or boat, for the purpose of ferrying, transporting, or 
carrying any passengers, goods, chattels, or merchandise upon any 
water of this territory, within a distance of two miles of any licensed 
ferry, shall be guilty of a misdemeanor, and may be punished by a 
fine not exceeding one hundred dollars, or thirty days imprisonment 
in the county jail, or by both fine and imprisonment; when such ferry 
is upon waters dividing two counties, the offenders may be prosecuted 
in either county. (As amended, Sess. Laws 1879, c. 21.) 


§ 462. Ferry bond. Every person who, having entered into 
a bond or obligation, as provided by his ferry charter, or any general 
law on the subject of ferries, to keep and attend a ferry, violates the 
condition of such bond or obligation, is guilty of a misdemeanor. 


§ 463. Failure to ring locomotive bell. Every person in 
charge, as engineer, of a locomotive engine, who omits to cause a 
bell to ring, or a steam-whistle to sound, at the distance of at least 
eighty rods from the place where the track crosses, on the same level, 
any traveled public way, is punishable by a fine not exceeding fifty 
dollars, or by imprisonment in the county jail not exceeding sixty 
days. 


§ 464. Drunken manager. Every person who, while in 
charge, as engineer, of a locomotive engine, or while acting as con- 
ductor or driver upon a railroad train or car, whether propelled by 
steam or drawn by horses, is intoxicated, is guilty of a misdemeanor. 


§ 465. Agents neglectofduty. Every engineer, conductor, 
brakeman, switch-tender, or other officer, agent, or servant, of any 
railroad company, who is guilty of any willful violation or omission 
of his duty as such officer, agent, or servant, by which human life or 
safety is endangered, the punishment for which is not otherwise pre- 
seribed, is guilty of a misdemeanor. 


§ 466. Guards of ice cuttings. All persons and incorpo- 
rated companies cutting ice in or upon any waters within the bound- 
aries of this territory, for the purpose of removing such ice for sale, 
shall surround the cuttings and openings made with fences of bushes 
or other guards sufficient to warn all persons of such cuttings and 
openings. 

§ 467. How long maintained. Such fences or guards must 
be erected at or before the tifne of commencing such cuttings or open- 
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ings, and must be maintained until ice has again formed in such 
openings to the thickness of at least six inches. 


§ 468. Misdemeanor. Every person who violates the provis- 
ions of the last two sections is guilty of a misdemeanor. 


§ 469. Obstructing navigation. Every person who, in any 
manner, obstructs the free navigation of any navigable water-course 
within this territory is guilty of a misdemeanor. 


§ 470. Exposing person with contagious disease. 
Every person who willfully exposes himself or another person, being 
affected with any contagious disease, in any public place or thorough- 
fare, except in his necessary removal in a manner not dangerous to 
the public health, is guilty of a misdemeanor. 


§ 471. Frauds to affect market price. Every person who 
willfully makes or publishes any false statement, spreads any false 
rumor, or employs any other false or fraudulent means or device, 
with intent to affect the market price of any kind of property, is 
guilty of a misdemeanor. 


§ 472. False statements in newspapers. Every editor 
or proprietor of any newspaper who willfully publishes in such news- 
paper as true any statement which he has not good reason to believe 
to be true, with intent to increase thereby the sales of copies of such 
paper, is guilty of a misdemeanor. x 

§ 473. Eavesdropping. Every person guilty of secretly loit- 
ering about any building, with intent to overhear discourse therein, 
and to repeat or publish the same to vex, annoy, or injure others, is 
guilty of a misdemeanor. 


§ 474. Racing upon highways. Every person driving any 
conveyance drawn by horses upon any public road or way, who causes 
or suffers his horses to run, with intent to pass another conveyance, 
or to prevent such other from passing his own, is guilty of a misde- 
meanor. 


CHAPTER XXXIX. 
CRIMES AGAINST THE PUBLIC PEACE. 


§ 475. Disturbing lawful meetings. Every person who, 
without authority of law, willfully disturbs or breaks up any assembly 
or meeting not unlawful in its character, other than such as are men- 
tioned in sections fifty-four, seventy-four, and three hundred and sixty- 
three of this Code, is guilty of a misdemeanor. 


§ 476. Riot defined. Any use of force or violence, or any 
threat to use force or violence, if accompanied by immediate power 
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of execution, by three or more persons acting together, and without 
authority of law, is riot. 


$ 477. Punishment of riot. Every person guilty of par- 
ticipating in any riot is punishable as follows: 

1. If any murder, maiming, robbery, rape, or arson was commit- 
ted in the course of such riot, such person is punishable in the same 
manner as a principal in such crime. 

2. If the purpose of the riotous assembly was to resist the execu- 
tion of any statute of this territory, or of the United States, or to ob- 
struct any public officer of this territory, or of the United States, in 
the performance of anv legal duty, or in serving or executing any legal 
process, such person is punishable by imprisonment in the territorial 
prison, not exceeding ten years, and not less than two. 

3. If such person carried, at the time of such riot, any species of 
fire-arms, or other deadly or dangerous weapon, or was disguised, he 
is punishable by imprisonment in a territoral prison not exceeding ten 
years, and not less than two. 

4, If such person directed, advised: encouraged, or solicited other 
persons who participated in the riot to acts of force or violence, he 
is punishable by imprisonment in the territorial prison for not less 
than three years. 

5. In all other cases such person is punishable as for a misde- 
meanor. 


§ 478. Rout defined. Whenever three or more persons, act- 
ing together, make any attempt or to do any act towards the commis- 
sion of an act which would be riot if actually committed, such assembly 
is a rout. s 


§ 479. Unlawful assembly. Whenever three or more persons 
assemble with intent or with means and preparations to do an unlaw- 
ful act which would be riot if actually committed, but do not act to- 
wards the commission thereof, or whenever such persons assemble 
without authority of law, ang in such a manner as is adapted to dis- 
turb the public peace or excite public alarm, such assembly: is an un- 
lawful assembly. 


§ 480. Punishment. Every person who participates in any 
rout or unlawful assembly is guilty of a misdemeanor. 


§ 481. Warning to disperse. Every person remaining pres- 
ent at the place of any riot, rout, or unlawful assembly, after the same 
has been lawfully warned to disperse, except public officers and per- 
sons assisting them in attempting to disperse the same, is guilty of a 
misdemeanor. 


§ 482. Present after unlawful purpose. Where three or 
more persons assemble for a lawful purpose, and afterwards proceed 
to commit an aet that would amount to riot if it had been the original 
purpose of the meeting, every person who does not retire when the 
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change of purpose is made known, except public officers and persong 
assisting them in attempting to disperse the same, is guilty of a mis- 
demeanor. 

See sec. 92. 


§ 4838. Refusing to arrest rioter. Every person present at 
any riot, and lawfully commanded to aid the magistrate or officers in 
arresting any rioter, who neglects or refuses to obey such command, 
is deemed one of the rioters, and punishable accordingly. 


§ 484. Combinations to resist process. Every person 
who resists, or enters into a combination with any other person to re- 
sist, the execution of any legal process, under circumstances not 
amounting to a riot, is punishable by imprisonment in a county jail 
not exceeding one year, or by a fine not exceeding one thousand 
dollars, or both. 


§ 485. Prize fight. Every person who engages in, instigates, 
encourages, or promotes, any ring or prize fight, or any other premed- 
itated fight or contention, whether as principal, aid, second, umpire; 
surgeon, or otherwise, although no death or personal injury ensues, 
is guilty of a misdemeanor. 


§ 486. Challenge to prize fight. Every person who chal- 
lenges another to engage in any such fight as is specified in the last 
section, every person who accepts any such challenge, every person 
who knowingly forwards, carries, or delivers any such challenge, and 
every person who bets, stakes, or wagers any money or property upon 
the result of any such fight, or who undertakes to hold any money or 
property so betted, staked, or wagered, to be delivered to or for the 
benefit of the winner thereof, is guilty of a misdemeanor. 


§ 487. What is a challenge. Any words spoken or written, 
or any signs uttered or made to any person, expressing or implying, 
or intended to express or imply, a desire, request, invitation, or demand 
to engage in any fight, such as is mentioned in section four hundred 
and eighty-five, are deemed a challenge Within the meaning of the last 
section. 

§ 488. Leaving territory toengagein. Every person who 
leaves this territory with the intent to elude any of the provisions of 
the last three sections, and to commit any,act out of this territory, 
such as is prohibited by them, and who does any act which would be 
punishable under these provisions, if committed within this territory, 
is punishable in the same manner as he would have been in case such 
act had been committed within this territory. 


§ 489. Place of trial. Such person may be indicted and tried 
in any county within this territory. 


$ 490. Duty of peace officers. It is the duty of all sheriffs, 
constables, policemen, and watchmen, who have reasonable grounds 
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to believe that any offense specified in section four hundred and eighty- 
five is about to be committed within their jurisdiction, to make com- 
plaint under the provisions of this act to some magistrate within their 
jurisdiction. 

§ 491. Neglect a misdemeanor. Every sheriff, constable, 
policeman, or watchman, who willfully neglects the duty prescribed 
by the last section, is guilty of a misdemeanor, and, in addition to the 
punishment prescribed therefor, he forfeits his office. 


§ 492. Forcible entry and detainer. Every person guilty 
of using, or procuring, encouraging, or assisting another to use, any 
force or violence in entering upon or detaining any lands or other 
possessions of another, except in the cases and manner allowed by 
law, is guilty of a misdemeanor. 


§ 493. Returning to possession. Every person who has 
been removed from any lands by process of law, or who has removed 
from any lands pursuant to the lawful adjudication or direction of 
any court, tribunal, or officer, and who afterwards, without authority 
of law, returns to settle or reside upon such lands, is guilty of a mis- 
demeanor. ° 


§ 494. Unlawful intrusions. Every person who intrudes or 
squats upon any lot or piece of land within the bounds of any incor- 
porated city or village, without license or authority from the owner 
thereof, or who erects or occupies thereon any hut, hovel, shanty, or 
other structure whatever, without such license or authority, and every 
person who places, erects, or occupies within the bounds of any street 
or avenue of such city or village any hut, hovel, shanty, or other struc- 
ture whatever, is guilty of a misdemeanor. 


§ 495. Discharging fire-arms. Every person who willfully 
discharges any species of fire-arms, air-gun, or other weapon, or 
throws any other missile in any public place or in any place where 
there is any person to be endangered thereby, although no injury to 
any person shall ensue, is guilty of a misdemeanor. 


§ 496. Witness’ privilege. No person shall be excused from 
giving any evidence upon any investigation or prosecution for any 
of the offenses specified in this chapter, upon the ground that such 
testimony or evidence might tend to convict him of a crime. But 
such answer or evidence shall not be received against him upon any 
criminal proceeding or prosecution. 
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CHAPTER XL. 


OF CRIMES AGAINST THE REVENUE AND PROPERTY OF THE 
TERRITORY. 


§ 497. Embezzlements and false accounts by officers, 
Every public officer, and every deputy or clerk of any such officer, 
and every other person receiving any moneys on behalf of or for 
account of this territory, or of any department of the government of 
this territory, or of any bureau or fund created by law, and in which 
this territory, or the people thereof, are directly or indirectly inter- 
ested, who either: 

1. Appropriates to his own use, or to the use of any person not 
entitled thereto, without authority of law, any money received by him 
as such officer, clerk, or deputy, or otherwise, on behalf of this terri- 
tory or the people thereof, or in which they are interested; or, 

2. Knowingly keeps any false account, or makes any false entry 
or erasure in any account of or relating to any moneys so received 
by him on behalf of the territory, or the said people, or in which 
they are interested; or, 

3. Fraudulently alters, falsifies, conceals, destroys, or obliterates 
any such account; or, 

4. Willfully omits or refuses to pay over to this territory, or its 
officer or agent authorized by law to receive the same, any money re- 
ceived by him under any duty imposed by law so to pay over the same, 

Is guilty of a felony. 


§ 498. Other violation. Every officer or other person men- 
tioned in the last section, who willfully disobeys any provisions of law 
regulating his official conduct, in cases other than those specified in 
that section, is guilty of a misdemeanor. 


g 499. Officer’s fraud. Every public officer, being authorized 
to sell or lease any property, or make any contract, in his official ca- 
pacity, who voluntarily becomes interested individually in such sale, 
lease, or contract, directly or indirectly, is guilty of a misdemeanor. 


§ 500. Refusal to perform duty. Every register of deeds, 
judge of the probate court, district attorney, county commissioner, 
sheriff, coroner, or county superintendent-of public schools, who will- 
fully fails or refuses to perform the duties of his office according to law, 
is guilty of a misdemeanor. 


§ 501. Obstructing collecting revenue. Every person 
who willfully obstructs or hinders any public officer from collecting 
any revenue, faxes, or other sums of money in which, or in any part 
of which, the people of this territory are directly or indirectly inter- 
ested, and which such officer is by law empowered to collect, is guilty 
of a misdemeanor. 
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§ 502. Other officers. The provisions of section five hundred 
shall also apply to county treasurers, justices of the’ peace, and all 
other county and precinct officers. 


§ 503. Territorial officers. Every territorial auditor, terri- 
torial treasurer, superintendent of public instruction for this territory, 
or any other territorial officer, who willfully neglects or refuses to 
perform the duties of his office, as prescribed by law, is guilty of a 
misdemeanor. 


§ 504. Auctioneer to have but one place. No auction- 
eer, in any town or county of this territory, shall at one time have 
more than one place for carrying on the general business of an 
auctioneer. 


§ 505. Selling at other place. No such auctioneer shall ex- 
pose to sale by public auction any articles liable to auction duties at 
any other place than that so designated, except goods sold in original 
packages, as imported pictures, household furniture, libraries, station- 
ery, and such bulky articles as have usually been sold in warehouses, 
or in the public streets, or on the wharves. 


§ 506. Punishment. A violation of either of the last two sec- 
tions is punishable by a fine not exceeding two hundred and fifty dol- 
lars for each offense. 


$ 507. Fraud in quality. Every person carrying on, inter- 
ested in, or employed about the business of selling property or goods 
by auction, who sells any goods or property in a damaged condition, 
which he offers as sound or in a good condition, is guilty of a mis- 
demeanor. 


§ 508. Sales must be by day, except. All sales of goods 
by public auction by a licensed autioneer shall be made in the day 
time, between sunrise and sunset, unless otherwise authorized by the 
law under which he holds his license, excepting : 

1. Books, prints, pictures, or stationery. 

2. Goods sold in the original packages as imported, according to 
a printed catalogue, of which samples shall have been opened and 
exposed to public view at least one day previous to the sale. Every 
person who violates the provisions of this section is guilty of misde- 
meanor; and, in addition to the punishment prescribed therefor by 
law, is forever disqualified, after his conviction therefor, from being 
licensed to act as an auctioneer within, this territory. 


§ 509. Omitting to account. Every auctioneer, and every 
partner or clerk of an auctioneer, and every person whatever, in any 
way connected in business with an auctioneer, who willfully omits to 
render any semi-annual or other account, by law required to be ren- 
dered, at the time or in the manner prescribed by law, or who will- 
fully omits to pay over any duties legally payable by him at the 


an oar Se a ee a w 


bapt 


1220 PENAL CODE. . 


time and in the manner prescribed by law, is guilty of a misde-. 
meanor. É ' 


§ 510. Auctioneer committing fraud. Every auctioneer 
and every partner or clerk of any auctioneer, and every person what. . 
ever, in any way connected in business with an auctioneer, who com- 
mits any fraud or deceit, or by any fraudulent means whatever seeks to 
evade or defeat the provisions of the laws of this territory relating to 
auctions, now in force, or that may hereafter be enacted, is guilty of a 
misdemeanor, and in addition to the punishment prescribed therefor 
is liable in treble damages to any party injured thereby. 


§ 511. False bill of lading. Every person whose duty it 
may be to deliver to any collector of tolls upon any canal that here- 
after may be constructed and owned by this territory, a bill of lading 
of any property transported upon any such canal, who knowingly de- 
livers a false bill of lading as true, or makes or signs a false bill of 
lading intending to be delivered as true, is punishable by imprison- 
ment in the territorial prison not exceeding one year, or by a fine 
not exceeding five times the value of any property omitted in such 
bill, or both. 


§ 512. Weighmaster making false entry. Every weigh- 
master upon any canal that may hereafter be constructed and owned 
by this territory, and every clerk of such weighmaster, who know- 
ingly makes a false entry of the weight of any boat, or cargo of any 
boat, navigating such canal, or who knowingly makes a false certifi- 
cate of the light weight of any boat, is guilty of a misdemeanor. 


$ 513. Injuring public buildings. Every person who will- 
fully burns, destroys, or injures any public building or improvement 
in this territory, is punishable by imprisonment in the territorial 
prison not exceeding five years. 


§ 514. Seizing military stores. Every person who enters 
any fort, magazine, arsenal, armory, arsenal yard, or encampment, 
and seizes or takes away any arms, ammunition, military stores, or 
supplies belonging to the people of this territory, and every person 
who enters any such place with intent so to do, is punishable by im- 
prisonment in the territorial prison not exceeding ten years. 


§ 515. False statement about taxes. Every person who, 
in making any statement, oral or written, which is required or au- 
thorized by law to be made as the basis of imposing any tax or as- 
sessment, or of an application to reduce any tax or assessment, will- 
fully states any material matter which he knows to be false, is guilty 
of a misdemeanor. 
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* CHAPTER XLI. 
j . ARSON. 


§ 516. Arson defined. Arson is the willful and malicious 
burning of a building, with intent to destroy it. 


$ 517. Building defined. Any house, edifice, structure, ves- 
sel, or other erection, capable of affording shelter for human beings, 
or appurtenant to or connected with an erection so adapted, is a 
“building” within the meaning of the last section. 


$ 518. Inhabited building. Any building is deemed an “in- 
habited building,” within the meaning'of this chapter, any part of 
which has usually been occupied by any person lodging therein at 
night. : 

$ 519. Night defined. The words “night time” in this chap- 
ter include the period between sunset and sunrise. 


§ 520. Burning defined. To constitute a burning, within the 
meaning of section five hundred and sixteen, it is not necessary that 
the building set on fire should be destroyed. It is sufficient that fire 
is applied so as to take effect upon the substance of the building. 


§ 521. Ownership. To constitute arson it is not necessary 
that another person than the accused should have had ownership in 
the building set on fire. It is sufficient that at the time of the burn- 
ing another person was rightfully in the possession of, or was actu- 
ally occupying, such building, or any part thereof. 


$ 522. Variance in proof. An omission to designate, or er- 
ror in designating, in an indictment for arson, the owner or occupant 
of a building, shall not prejudice the proceedings thereupon, if it ap- 
pears that upon the whole description given of the building it is suf- 
- ficiently identified to enable the prisoner to prepare his defense. 


§ 523. Malice. Malice sufficient to constitute arson is inferred 
from proof that the prisoner committed an act of burning a building, 
and that some other person was rightfully in possession of or actually 
occupying any part thereof. It is not necessary that the accused 
should have had actual knowledge of such possession or occupancy, 
-or should have intended to injure any person. 


§ 524. No intent to destroy. But the burning of a build- 
ing under circumstances which shows beyond a reasonable doubt 
that there was no intent to destroy it, is not arson. A 


§ 525. Contiguous buildings. Where any appurtenance to 
any building is so situated with reference to such building, or where 
any building is so situated wjth reference to another building, that 
the burning of one will ‘manifestly endanger the other, a burning of 
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the one is deemed a burning of the other, within the foregoing def- 
inition of arson, and as against any person actually participating in 
the original setting fire, as of the moment when the fire from the 
one shall communicate to and burn the other. 


§ 526. Degrees of arson. Arson is distinguished into four 
degrees. 


§ 527. First degree. Maliciously burning in the night-time 
an inhabited building, in which there is at the time some human 
being, is arson in the first degree. 


§ 528. Appurtenances to buildings. No warehouse, bam, 
shed, or other outhouse is a subject of arson in the first degree, un- 
less it is immediately connected with and forms part of an inhabited 
building. 


§ 529. Arson in second degree. Maliciously burning in 
the day-time an inhabited building, in which there is at the time 
some human being, is arson in the second degree. 


§ 530. In night-time when same. Maliciously burning 
in the night-time a building, not an inhabited building, but adjoin- 
ing to or within the curtilage of an inhabited building in which there 
is at the time some human being, so that such inhabited building is 
endangered, even though it be not in fact injured by such burning, is 
arson in the second degree. 


§ 531. In day-time when third degree. Maliciously 
burning in the day-time a building, the burning of which in the night- 
time would He arson in the second degree, is arson in the third de- 
gree. i 

§ 582. In night-time. Maliciously burning in the night-time 
any building, not the subject of arson in the first or second degree, 
including any house for public-worship, school-house, or public build- 
ing belonging to the people of this territory, or to any county, city, 
town, or village, any building in which have usually been deposited 
the papers of any public officer, and any barn, mill, or manufactory, 
is arson in the third degree. 


§ 533. Fourth degree defined. . Maliciously burning in the 
day-time any building, the burning of which in the night-time would 
be arson in the third degree, is arson in the fourth degree. 


§ 5384. Punishment of arson. Arson is punishable by im- 
prisonment in the territorial prison, as follows: 

1. Arson in the first degree, for any term not less than ten years. 

2. Arson in the second degree, not exceeding ten years and not 
less than seven years. 

8. Arson in the third degree, not exceeding seven years and not 
less than four years. 
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4, Arson in the fourth degree, not exceeding four years and not 
less than one year, or by imprisonment in a county jail not exceding 
one year. ` a 


CHAPTER XLII. 
BURGLARY AND HOUSE-BREAKING. 


§ 535. Burglary in first degree. Every person who breaks 
into and enters in the night-time the dwelling-house of another, in 
which there is at the time some human being, with intent to commit 
some crime therein, either: 

1. By forcibly bursting or breaking the wall, or an outer door, 
window, or shutter of the window of such house, or the lock or bolt 
of such door, or the fastening of such window or shutter; or, 

2. By breaking in any other manner, being armed with a dan- 
gerous weapon, or being assisted or aided by one or more confederates, 
then actually present; or, 

3. By unlocking an outer door by means of false keys, or by pick- 
ing the lock thereof, i 

Is guilty of burglary in the first degree. 


§ 586. In second degree. Every person who breaks into 


any dwelling-house in the day-time, under such circumstances as. 


would have constituted the crime of burglary in the first degree if 
committed in the night-time, is guilty of burglary in the second 
degree. 


§ 587. Same. Every person who, having entered the dwelling- 
house of another in the night-time, through an open outer door or 
window, or other aperture not made by such person, breaks any 
inner door, window, partition, or other part of such house, with in- 
tent to commit any crime, is guilfy of burglary in the second degree. 


§ 588. Same. Every person who, being lawfully in any dwell- 
ing-house, breaks in the night-time any inner door of the same house, 
with intent to commit any crime, is guilty of burglary in the second 
degree. : 

$ 589. Burglary, third degree. Every person who breaks 
into any dwelling-house in the night-time, with intent to commit a 
crime, but under such circumstances as do not constitute the offense 
of burglary in the first degree, is guilty of burglary in the third 
degree. 

$ 540. Other burglaries in third degree. Every person 
who breaks and enters, in the day or in the night-time, either: 

1. Any building within the curtilage of a dwelling-house, but not 
forming a part thereof; or, 
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2. Any building, or any part of any building, booth, tent, railroad 
ear, vessel, or other structure or erection in which any property is 
kept, with ‘intend to steal therein, or to commit any felony, 

Is guilty of burglary in the third degree. 


§ 541. Burglary in fourth degree. Every person who 
breaks and enters the dwelling-house of another by day or by night, 
in such manner as not to constitute any burglary specified in the 
preceding section, with intent to commit a crime, is guilty of burg- 
lary in the fourth degree. 


§ 542. Same. Every person who, having committed any crime 
in the dwelling-house of another, breaks in the night-time any outer 
door, window shutter, or other part of such house to get out of the 
same, is guilty of burglary in the fourth degree. 


§ 548. Punishment. Burglary is punishable by imprison- 
ment in the territorial prison as follows: 

1. Burglary in the first degree, for any term not less than ten 
years. 

2. Burglary in the second degree, not exceeding ten years and 
not less than five years. 

8. Burglary in the third degree, not exceeding five years. 

4, Burglary in the fourth degree, not exceeding three years. 


§ 544. Burglar’s implements. Every person who, under 
circumstances not amounting to any felony, has in his possession, in 
the night-time, any dangerous, offensive weapon or instrument what- 
ever, or any picklock, crow, key, bit, jack, jimmy, nippers, pick, betty, 
or other implement of burglary, with intent to break and enter any 
building, or part of any building, booth, tent, railroad car, vessel, or 
other structure or erection, and to commit any felony therein, is guilty 
of a misdemeanor. 


$ 545. Entering other buildings. Every person who, un- 
der circumstances not amounting to any burglary, enters any build- 
ing, or part of any building, booth, tent, warehouse, railroad car, 
vessel, or other structure or erection, with intent to commit any fel- 
ony, larceny, or malicious mischief, is guilty of a misdemeanor. 

§ 546. Dwelling - house defined. The term “dwelling- 
house,” as used in this chapter, includes-every house or edifice, any 
part of which has usually been occupied by any person lodging 
therein at night, and any structure joined to and immediately con- 
nected with such a house or edifice. 


§ 547. Night-time defined. The words “night time,” in this 
chapter, include the period between sunset and sunrise. 
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CHAPTER XLIII. 


FORGERY AND COUNTERFELTING. 


$ 548. Forgery of wills, etc. Every person who, with intent 
to defraud, forges, counterfeits, or falsely alters : i 

1. Any will or codicil of real or personal property, or any deed 
or other instrument being or purporting to be the act of another, by 
which any right or interest in real property is, or purports to be, 
transferred, conveyed, or in any way charged or affected; or, 

2. Any certificate or indorsement of the acknowledgment by any 
person of any deed or other instrument which by law may be recorded 
or given in evidence, made or purporting to have been made by any 
officer duly authorized to make such certificate or indorsement ; or, 

3. Any certificate of the proof of any deed, will, codicil, or other 
instrument, which by law may be recorded or given in evidence, made 
or purporting to have been made by any court or officer duly au- 
thorized to make such certificate, 

Is guilty of forgery in the first degree. 


$ 549. Forgery of public securities. Every person who, 
with intent to defraud, forges, counterfeits, or falsely alters: 

1. Any certificate or other public security, issued or purporting 
to have been issued under the authority of this territory, by virtue of 
any law thereof, by which certificate or other public security the pay- 
ment of any money, absolutely or upon any contingency, is prom- 
ised, or the receipt of any money or property acknowledged; or, 

2. <Any certificate of any share, right, or interest in any public 
stock, created by virtue of any law of this territory, issued or pur- 
porting to have been issued by any public officer; or any other evi- 
dence of any debt or liability of the people of this territory, either 
absolute or contingent, issued or purporting to have been issued by 
any public officer; or, 

3. Anyindorsement or other instrument, transferring or purport- 
ing to transfer the right or interest of any holder of any such certifi- 
cate, public security, certificate of stock, evidence of debt or lability, 
or of any person entitled to such right or interest, 

Is guilty of forgery in the first degree. 


§ 550. Of public and corporate seals. Every person who, 
with intend to defraud, forges or counterfeits the great or privy seal 
of this territory, the seal of any public office authorized by law, the 
seal of any court of record, including judge of probate seals, or the 
seal of any corporation created by the laws of this territory, or of any 
state, government, or country, or any other public seal authorized or 
recognized by the laws of this territory, or of any other state, govern- 
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ment, or country, or who falsely makes, forges, or counterfeits any- 
impression purporting to be the impression of any such seal, is guilty 
of forgery in the second degree. 


§ 551. Forgery of records and official returns. Every 
person who, with intent to defraud, falsely alters, destroys, corrupts, 
or falsifies : 

1. Any record of any will, codicil, conveyance, or other instru. 
ment, the record of which is, by law, evidence; or, 

2. Any record of any judgment in a court of record, or any enroll- 
ment of any decree of a court of equity; or, 

3. The return of any officer, court, or tribunal to any process of 
any court, 

Is guilty of forgery in the second degree. 


§ 552. Making false entries. Every person who, with in- 
tent to defraud, falsely makes, forges, or alters any entry in any book 
of records, or any instrument purporting to be any record or return, 
specified in the last section, is guilty of forgery in the second degree. 


§ 553. False certificates. If any officer authorized to take 
the acknowledgment or proof of any conveyance of real property, or 
of any other instrument, which by law may be recorded, knowingly 
and falsely certifies that any such conveyance or instrument was ac- 
knowledged by any other party thereto, or was proved by any sub- 
scribing witness, when in truth such conveyance or instrument was 
not acknowledged or proved as certified, he is guilty of forgery in the 
second degree. í 


§ 554. False bank-note plates. Every person who makes 
or engraves, or causes or procures to be made or engraved, any plate 
in the form or similitude of any promissory note, bill of exchange, 
draft, check, certificate of depcsit, or other evidence of debt, issued 
by any banking corporation or association, or individual banker, in- 
corporated or carrying on business under the laws of this territory, or 
of any other state, government, or country, without the authority of 
such bank, or has or keeps in his custody or possession any such 
plate, without the authority of such bank, with intent to use or per- 
mit the same to be used for the purpose of taking therefrom any im- 
pression, to be passed, sold, or altered, or has or keeps in his custody 
or possession, without the authority of such bank, any impression 
taken from any such plate, with intent to have the same filled up and 
completed for the purpose of being passed, sold, or altered; or makes 
or causes to be made, or has in his custody or possession, any plate 
upon which are engraved any figures or words which may be used for 
the purpose of falsely altering any evidence of debt issued by any 
such bank, with the intent to use the same, or to permit them to be 
used, for such purpose, is guilty of forgery in the second degree. 
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§ 555. Imitation ofa genuine. Every plate specified in the 
last section shall be deemed to be in the form and similitude of the 
genuine instrument imitated, in either of the following cases: 

1. When the engraving on such plate resembles and conforms to 
such parts of the genuine instrument as are engraved; or, 

2. When such plate is partly finished, and the part so finished 
resembles and conforms to similar parts of the genuine instrument. 


§ 556. Sale of forged evidences. Every person who sells, 
exchanges, or delivers for any consideration any forged or counter- 
feited promissory note, check, bill, draft, or other evidence of debt, or 
engagement for the payment of money absolutely, or upon any con- 
tingency, knowing the same to be forged or counterfeited, with intent 
to have the same uttered or passed, or who offers any such note or 
other instrument for sale, exchange, or delivery for any consideration, 
with the like knowledge and intent, or who receives any such note or 
other instrument upon a sale, exchange, or delivery for any consid- 
eration, with the like knowledge and intent, is guilty of forgery in the 
second degree. 


§ 557. Having in possession. Every person who, with in- 
tent to defraud, has in ‘his possession any forged, altered, or counter- 
feit negotiable note, bill, draft, or other evidence of debt, issued or 
purporting to have been issued by any corporation or company duly 
authorized for that purpose by the laws of this territory, or of any other 
state, government, or country, the forgery of which is hereinbefore 
declared to be punishable, knowing the same to be forged, altered, or 
counterfeited, with intent to utter the same as true or as false, or to 
cause the same td be so uttered, is guilty of forgery in the second 
degree. i 


§ 558. Other forged instruments. Every person who has 
in his possession any forged or counterfeited instrument, the forgery 
of which is hereinbefore declared to be punishable, other than such 
as are enumerated in the last section, knowing the same to be forged, 
counterfeited, or falsely altered, with intent to injure or defraud. by 
uttering the same as true, or as false, or by causing the same to be so 
uttered, is guilty of forgery in the fourth degree. 


$ 559. Issuing spurious certificates. Every officer and 
every agent of any corporation or joint-stock association formed or 
existing under or by virtue of the laws of this territory, or of any other 
state, government, or country, who, within this territory, willfully 
signs, or procures to be signed, with intent to issue, sell, or pledge, 
or to cause to be issued, sold, or pledged, or who willfully issues, sells, 
or pledges, or causes to be issued, sold, or pledged, any false or fraud- 
ulent certificate or other evidence of the ownership or transfer of any 
share or shares of the capital, stock of such corporation or association, 
whether of full-paid shares or otherwise, or of any interest in its prop- 
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erty or profits, or of any certificate or other evidence of such owner- 
ship, transfer, or interest; or any instrument purporting to be a cer- 
tificate or other evidence of such ownership, transfer, or interest, the 
signing, issuing, selling, or pledging of which has not been duly au- 
thorized by the board of directors, or other managing body of such 
corporation or association having authority to issue the same,—is 
guilty of forgery in the second degree. 


§ 560. Reissuing canceled certificates. Every officer 
and every agent of any corporation or joint-stock association formed 
or existing under or by virtue of the laws of this territory, or of any 
other state, government, or country, who within this territory willfully 
reissues, sells, or pledges, or causes to be reissued, sold, or pledged, 
any surrendered or canceled certificate, or other evidence of the owner- 
ship or transfer of any share or shares of the capital stock of such 
corporation or association, or of an interest in its property or profits, 
with intent to defraud, is guilty of forgery in the second degree. 


§ 561. False evidences of debt. Every officer and every 
agent of any corporation, municipal or otherwise, of any joint-stock 
association formed or existing under or by virtue of the laws of this 
territory, or of any other state, government, or country, who within 
this territory willfully signs or procures to be signed, with intent to 
issue, sell, or pledge, or to cause to be issued, sold, or pledged, or who 
willfully issues, sells, or pledges, or causes to be issued, sold, or 
pledged, any false or fraudulent bond or other evidence of debt against 
such corporation or association of any instrument purporting to be a 
bond or other evidence of debt against such corporation or associa- 
tion, the signing, issuing, selling, or pledging of which has not been 
duly authorized by the board of directors or common council or other 
managing body or officers of such corporation, having authority to 
issue the same, is guilty of forgery in the second degree. 


§ 562.° Counterfeiting coin. Every person who counterfeits 
any gold or silver coin, whether of the United States or of any for- 
eign government or country, with intent to sell, utter, use, or circu- 
late the same as genuine, within this territory, is guilty of forgery in 
the second degree. 


§ 563. Same. Every person who counterfeits any gold or silver 
coin, whether of the United States or of any foreign country or gov- 
ernment, with intent to export the same, or permit them to be ex- 
ported, to injure or defraud any foreign government, or the subjects 
thereof, is guilty of forgery in the third degree. 


§ 564. Forging process of court. Every person who, with 
intent to defraud, falsely makes, alters, forges, or counterfeits : 

1. Any instrument in writing, being or purporting to be any pro- 
cess issued by any competent court, magistrate, or officer, or being 
or purporting to be any pleading, proceeding, bond, or undertaking, 
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filed or entered in any court, or being or purporting to be any certifi- 
cate, order, or allowance by any competent court or officer, or being 
or purporting to be any license or authority authorized by any stat- 
ute; or, 

2. Any instrument or writing béing or purporting to be the act of 
another, by which any pecuniary demand or obligation is or purports 
to be created, increased, discharged, or diminished, or by which any 
rights or property whatever are or purport to be transferred, con- 
veyed, discharged, diminished, or in any manner affected, the punish- 
ment of which is not hereinbefore prescribed, by which false mak- 
ing, altering, forging, or counterfeiting any person may be affected, 
bound, or in any way injured in his person or property, 

Is guilty of forgery in the third degree. 


§ 565. False entries in public books. Every person who, 
with intent to defraud, makes any false entry or falsely alters any 
entry made in any book of accounts kept in the office of the auditor 
of this territory, or in the office of the treasurer of this territory, or 
of any county treasurer, by which any demand or obligation, claim, 
right, or interest, either against or in favor of the people of this ter- 
ritory, or any county or town, or any individual, is, or purports to be, 
discharged, diminished, increased, created, or in any manner affected, 
is guilty of forgery in the third degree. 


§ 566. Forging passage tickets. Every person who, with 
intent to defraud, forges, counterfeits, or falsely alters any ticket, 
check, or other paper or writing, entitling or purporting to entitle the 
holder or proprietor thereof to a passage upon any railroad, or in any 
vessel or other public conveyance; and every person who, with like 
intent, sells, exchanges, or delivers, or keeps or offers for sale, ex- 
change or delivery, or receives, upon any purchase, exchange, or de- 
livery, any such ticket, knowing the same to have been forged, coun- 
terfeited, or falsely altered,—is guilty of forgery in the third degree. 


§ 567. Forging United States stamps. Every person who 
forges, counterfeits, or alters any postage or revenue stamp of the 
United States, or who sells, or offers, or keeps for sale, as genuine, 
or as forged, any such stamp, knowing iit to be forged, counterfeited, 
or falsely altered, is guilty of forgery in the third degree. 


§ 568. Making false entries in corporate books. Every 
person who, with intent to defraud, makes any false entry, or falsely 
alters any entry made in any book of accounts kept by any corpora- 
tion within this territory, or in any book of accounts kept by any such 
corporation or its officers, and delivered, or intended to be delivered, 
to any person dealing with such corporation, by which any pecuni- 
ary obligation, claim, or credit is, or purports to be, discharged, di- 
minished, increased, created, or in any manner affected, is guilty of 
forgery in the third degree. “ 
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§ 569. Same. Every person who, being a member or officer, or 
in the employment, of any corporation, association, or partnership, 
falsifies, alters, erases, obliterates, or destroys any account, or book 
of accounts, or records belonging to such corporation, association, or 
partnership, or appertaining to their business, or makes any false 
entries in such account or book, or keeps any false account in such 
business, with intent to defraud his employers, or to conceal any em- 
bezzlement of their money or property, or any defalcation, or other 
misconduct, committed by any person in the management of their 
business, is guilty of forgery in the fourth degree. 


§ 570. Counterfeit coin. Every person who has in his pos- 
session any counterfeit of any gold or silver coin, whether of the United 
States or of any foreign country or government, knowing the same to 
be counterfeited, with intent to sell, utter, use, circulate, or export 
the same as true or as false, or by causing the same to be uttered or 
passed, is guilty of forgery in the fourth degree. 


§ 571. Punishment of forgery. Forgery is punishable by 
imprisonment in the territorial prison, as follows: 

1. Forgery in the first degree, by imprisonment not less than ten 

ears. 

7 2. Forgery in the second degree, not exceeding ten years and not 
less than five. 

3. Forgery in the third degree, not exceeding five years. 

4. Forgery in the fourth degree, by imprisonment in the territorial 
prison not exceeding two years, or by imprisonment in a county jail 
not exceeding one year. 


§ 572. Uttering forged instrument or coin. Every per- 
son who, with intent to defraud, utters or publishes as true any forged, 
altered, or counterfeited instrument, or any counterfeit gold or silver 


coin, the forging, altering, or counterfeiting of which is hereinbefore 


declared to be punishable, knowing such instrument or coin to be 
forged, altered, or counterfeited, is guilty of forgery in the same degree 
as if he had forged, altered, or counterfeited the instrument or coin 
so uttered, except as in the next section specified. 


$ 573. Exception. If it appears on the trial of the indict- 
ment that the accused received such forged or counterfeited instru- 
ment or coin from another, in good faith, and for a good and valu- 
able consideration, without any circumstances to justify a suspicion 
of its being forged or counterfeited, the jury may find the defendant 
guilty of forgery in the fourth degree. 


§ 574. Fraudulently signing own name. Every person 
who, with intent to defraud, makes or subscribes any instrument in 
his own name, intended to create, increase, discharge, defeat, or di- 
minish any pecuniary obligation, right, or interest, or to transfer or 
affect any property whatever, and utters or passes such instrument, 
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under the pretense that it is the act of another who bears the same 
name, is guilty of forgery in the same degree as if he had forged the 
instrument of a person bearing a different name from his own. 


§ 575. Fraudulent indorsing own name. Every person 
who, with intent to defraud, indorses' any negotiable instrument in 
his own name, and utters or passes such instrument, under the 
fraudulent pretense that it is indorsed by another person who bears 
the same name, is guilty of forgery in the same degree as if he had 
forged the indorsement of a person bearing a different name from 
his own. 


§ 576. Erasures and obliterations. The total or partial 
erasure or obliteration of any instrument or writing, with intent to 
defraud, by which any pecuniary obligation, or any right, interest, or 
claim to property is or is intended to be created, increased, dis- 
charged, diminished, or in any manner affected, is forgery in the same 
degree as the false alteration of any part of such instrument or writ- 
ing. 

$ 577. Writing and written defined. Every instrument 
partly printed and partly written, or wholly printed, with a written 
signature thereto, and every signature of an individual, firm, or cor- 
poration, or of any officer of such body, and every writing purporting 
to be such signature, is a writing or a written instrument, within the 
meaning of the provisions of this chapter. 


§ 578. Fictitious names. The false making or forging of 
an evidence of debt, purporting to have been issued by any corpora- 
tion, and bearing the pretended signature of any person, as an agent 
or officer of such corporation, is forgery in the same degree as if such 
person was at the time an officer or agent of such corporation; not- 
withstanding such person may never have been an officer or agent of 
such corporation, or notwithstanding there never was any such per- 
son in existence. 


§ 579. Removing or destroying mortgaged chattels. 
Every mortgagor of personal property, or his legal representatives, 
who, while his mortgage thereof remains in force and unsatisfied, 
willfully destroys, removes, conceals; sells, or in any manner disposes 
of or materially injures the property, or any part thereof, covered by 
such mortgage, without the written consent of the then holder of such 
mortgage, shall be deemed guilty of felony, and shall, upon convic- 
tion, be punished by imprisonment in the territorial prison for a pe- 
riod not exceeding three years, or in the county jail not exceeding 
one year, and by fine not exceeding five hundred dollars. 

*$ 579a. Penalty for violating provisions of act to empower school- 
districts to issue bonds for building school-houses. Any violation of 
the provisions of this act shall be deemed a misdemeanor, and punishable by a 
fine not exceeding one hundred dollais; and any conversion or misappropria- 
tion of the bonds or money that may be issued or obtained under the provis- 
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ions of this act shall be deemed a felony, and be punished by a fine not ex- 
ceeding five hundred dollars, or by imprisonment in the territorial prison not 
exceeding two years, or by both such fine and imprisonment, in the discretion 
ae court before [which] any person is convicted. (Sess. Laws 1881, c. 24, 


False marks and brands. See Pol. Code Dak. Appendix, c. 34, *22 41, 43, 


CHAPTER XLIV. 
è LARCENY. i ° 


§ 580. Larceny defined. Larceny is the taking of personal 
property, accomplished by fraud or stealth, and with intent to deprive 
another thereof. 

“ As to liability of insurance agents for funds of principal misappropriated.” 
See Civil Code Dak. *§ 510ss. 

§ 581. Larceny of lost property. One who finds lost prop- 
erty under circumstances which give him knowledge or means of in- 
quiry as to the true owner, and who appropriates such property to his 
own use, or to the use of another person who is not entitled thereto, 
without having first made such effort to find the owner and restore 
the property to him as the circumstances render reasonable and just, 
is guilty of larceny. j 

§ 582. Grand and petit larceny. Larceny is divided into 
two degrees—the first of which is termed grand larceny, the second 
petit larceny. 

§ 5838. Grand and petit larceny. Grand larceny is larceny 
committed in either of the following cases: 

1. When the property taken is of value exceeding twenty dollars. 

2. When such property, although of value not exceeding twenty 
dollars in value, is taken from the person of another. 

Larceny in other cases is petit larceny. 


§ 584. Punishment‘of grand larceny. Grand larceny is 
punishable by imprisonment in the territorial prison not exceeding 
five years. + 

§ 585. Penalty for petit larceny. Petit larceny shall be 
punishable by a fine of not less than ten dollars nor more than one 
hundred dollars, or imprisonment in the county jail not to exceed 
thirty days, or by both such fine and imprisonment, at the discretion 
of the court. (As amended, Sess. Laws 1879, c. 35, § 2.) 

Jurisdiction of justice of peace. See *§ 808a. 

§ 586. Grand larceny in house or vessel. When it ap- 
pears, upon the trial of an indictment for grand larceny, that the lar- 
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ceny alleged was committed in any dwelling-house or vessel, the of- 
fender may be punished by imprisonment in the territorial prison not 
exceeding eight years. 


§ 587. In night-time from person. When it appears upon 
such trial, that such larceny was committed by stealing in the night- 
time, from the person of another, the offender may be punished by . 
imprisonment in the territorial prison not exceeding ten years. 


§ 588. Larceny of written instrument. If the thing 
stolen consists of any evidence of debt or other written instrument, 
the amount of money due thereupon, or secured to be paid thereby, 
and remaining unsatisfied, of which in any contingency might be col- 
lected thereon, or the value of the property, the title to which is shown 
thereby, or the sum which might be recovered in the absence thereof, 
as the case may be, shall be deemed the value of the thing stolen. 


§ 589. Value of passage ticket. If the thing stolen is any 
ticket, or other paper or writing entitling, or purporting to entitle, 
the holder or proprietor thereof to a passage upon any railroad, or 
in any vessel or other public conveyance, the price at which tickets 
entitling a person to a like passage are usually sold by the propri- 
etors of such conveyance shall be deemed the value of such ticket. 


§ 590. Securities. All the provisions of this chapter shall ap- 
ply where the property taken is an instrument for the payment of 
money, evidence of debt, public security, or passage ticket, completed 
and ready to be issued or delivered, though the same has never been 
issued or delivered by the makers thereof to any person:as a pur- 
chaser or owner. 


§ 591. Severed fixtures. All the provisions of this chapter 
shall apply where the thing taken is any fixture or part of the realty, 
and is severed at the time of the taking, in the same manner as if 
such thing had been severed by another person at some previous 
time. l 


§ 592. Stealing wrecked goods. Every person who takes 
away any goods from any stranded or wrecked steam-boat or other 
vessel, or any goods floating on the water, or goods cast by the water 
upon the shore, or goods lodged upon drifts, snags, or other obstruc- 
tions in a water-course, or goods found in any creek, or who know- 
ingly becomes possessed of any such, and does not deliver the same, 
within forty-eight hours thereafter, to the sheriff or the coroner of 
the county where the same were found, is guilty of a misdemeanor. 

See *8§ 420a, 4208. 

§ 5938. Receiving stolen property. Every person who 
buys or receives, in any manner, upon any consideration, any per- 
sonal property of any value whatsoever, that has been stolen from 
any other, knowing the same to have been stolen, is punishable by 
Imprisonment in the territorial prison not exceeding five years, or in 
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the county jail not exceeding six months, or by a fine not exceeding 
two hundred and fifty dollars, or by both such fine and imprison- 
ment. 


§ 594. Fraudulent consumption of gas. Every person, 
who, with intent to defraud, makes or causes to be made any pipe 
or other instrument or contrivance, and connects the same, or causes 
it to be connected, with any pipe laid for conducting illuminating gas, 
so as to conduct gas to a point where the same may be consumed 
without its passing through the meter provided for registering the 
quantity consumed, or in any other manner so as to evade paying 
therefor, and every person who with like intent injures or alters any 
gas-meter, or obstructs its action, is guilty of a misdemeanor. 


$ 595. Larceny out of territory. Every person who steals 
the property of another in any other state or country, and brings the 
same into this territory, may be convicted and punished in the same 
manner as if such larceny had been committed in this territory; and 
such larceny may be charged to have been committed in any town or 
city into or through which such stolen property has been brought. 


CHAPTER XLV. 


EMBEZZLEMENT. 


§ 596. Embezzlement defined. Embezzlement is the 
fraudulent appropriation of property by a person to whom it has been 
intrusted. 


§ 597. When officer guilty of. If any person, being an 
officer, director, trustee, clerk, servant, or agent of any association, 
society, or corporation, public or private, fraudulently appropriates 
to any use and purpose not in the due and lawful execution of his 
trust, any property which he has in his possession or under his con- 
trol in virtue of his trust, or secretes it with a fraudulent intent to 
appropriate it to such use or purpose, he is guilty of embezzlement. 

“ Asto criminal liability of insurance agent for funds of principal misappro- 
priated.” See Civil Code Dak. *§ 510ss. 

§ 598. When carrier or other guilty of. If any carrier 
or other person having under his control personal property for the 
purpose of transportation for hire, fraudulently appropriates it to any 
use or purpose inconsistent with the safe-keeping of such property, 
and its transportation according to his trust, he is guilty of embezzle- 
ment, whether he has broken the package in which such property is 
contained or has otherwise separated the items thereof or not. 


» 
EMBEZZLEMENT. 1235 


§ 599. When trustee, etc., guilty of. If any person, be- 
ing a trustee, banker, merchant, broker, attorney, agent, assignee in 
trust, executor, administrator, or collector, or being otherwise in- 
trusted with or having in his control property for the use of any other 
person, or for any public or benevolent purpose, fraudulently appro- 
priates it to any use or purpose not in the due and lawful execution 
of his trust, or secretes it with a fraudulent intent to appropriate it 
to such use or purpose, he is guilty of embezzlement. 


§ 600. Bailee guilty of. If any person, being intrusted with 
any property as bailee, or with any power of attorney for the sale or 
transfer thereof, fraudulently converts the same, or the proceeds 
thereof, to his own use, or secretes it, or them, with a fraudulent in- 
tent to convert to his own use, he is guilty of embezzlement, whether 
he has broken the package, or otherwise determined the bailment, 
or not. 


§ 601. Clerk or servant. If any clerk or servant of any pri- 
vate person, or copartnership or corporation, except apprentices and 
persons within the age of eighteen years, fraudulently appropriates fo 
his own use, or secretes, with a fraudulent intent to appropriate to 
his own use, any property of any other person which has come into 

. his control or care, by virtue of his employment as such clerk or serv- 
ant, he is guilty of embezzlement. 


§ 602. Distinct taking not necessary. A distinct act of 
taking is not necessary to constitute embezzlement, but any fraudu- 
lent appropriation, conversion, or use of property coming within the- 
above prohibitions is sufficient. 

$ 603. Evidence of debt. Any evidence of debt, negotiable 
by delivery only, and actually executed, is equally the subject of em- 
bezzlement, whether it has been actually delivered or issued as a 
valid instrument, or not. 


§ 604. Claim of title. Upon any indictment for embezzle- 
ment it is a sufficient defense that the property was appropriated 
openly and avowedly, and under a claim of title preferred in good 
faith, even though such claim is untenable. But this provision shall 
not excuse the retention of the property of another to offset or pay 
demand held against him. 


§ 605. Intent to restore no defense. The fact that the 
accused intended .to restore the property embezzled is no ground of 
defense, or of mitigation of punishment, if it has not been restored 
before an information has been laid before a magistrate, charging the 
commission of the offense. 


§ 606. Mitigation of punishment. Whenever it is made 
to appear that prior to any information laid before a magistrate, 
charging the commission of embezzlement, the person accused volun- 
tarily and actually restored or tendered restoration € of the property 
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alleged to have been embezzled, or any part thereof, such fact is not 
a ground of defense to the indictment, but it authorizes the court to 
mitigate punishment in its discretion. 


§ 607. Punishment. Every person guilty of embezzlement is 
punishable in the manner prescribed for feloniously stealing property 
of the value of that embezzled. And where the property embezzled 
is an evidence of debt or right in action, the sum due upon it, or se 
cured to be paid by it, shall be taken as its value. 


CHAPTER XLVI. 
EXTORTION. 


§ 608. Extortion defined. [Extortion is the obtaining of 
property from another with his consent, induced by a wrongful use 
of force or fear, or under color of official right. 


§ 609. What threats constitute extortion. Fear, such 
as will constitute extortion, may be induced by a threat, either: 

1. To do an unlawful injury to the person or property of the indi- 
vidual threatened, or to any relative of his, or member of his family; 
or, 

2. To accuse him, or any relative of his, or member of his family, - 
of any crime; or, 

8. To expose, or impute to him, or them, any deformity or dis- 
grace; or, 

4, To expose any secret affecting him or them. | 

§ 610. Punishment. Every person who extoris any money 
or other property from another, under circumstances not amounting 
to robbery, by means of force, or any threat such as is mentioned in 
the last section, is punishable by imprisonment in the territorial 
prison not exceeding five years. 


$ 611. Same. Every person who commits any extortion under 
color of official right, in cases for which a different punishment is not 
prescribed by this Code, or by some of the statutes which it specifies 
as continuing in force, is guilty of a misdemeanor. 


§ 612. Obtaining signature. Every person who, by any ex- 
tortionate means, obtains from another his signature to any paper or 
instrument, whereby, if such signature were freely given, any prop- 
erty would be transferred, or any debt, demand, charge, or right of 
action created, is punishable in the same manner as if the actual de- 
livery of such property or payment of the amount of such debt, demand, 
charge, or right of action were obtained. 
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§ 613. Sending threatening letters. Every person who, 
with intént to extort any money or other property from another, sends 
to any person any letter or other writing, whether subscribed or not, 
expressing or implying, or adapted to imply, any threat, such as is 
specified in section six hundred and nine, is punishable in the same 
manner asif such money or property were actually obtained by means 
of such threat. 


§ 614. Attempts to extort money. Every person who un- 
successfully attempts, by means of any verbal threat, such as is 
specified in section six hundred and nine, to extort money or other 
property from another, is guilty of a misdemeanor. 


CHAPTER XLVII. 


FALSE PERSONATION AND CHEATS. 


F 


§ 615. Falsely personating another. Every person who 
falsely personates another, and in such assumed character, either: 

1. Marries or pretends to marry, or to sustain the marriage rela- 
tion towards another, with or without the connivance of such other 
person; or, ; 

2. Becomes bail or surety for any party in any proceeding what- 
ever,' before any court or officer authorized to take such bail or 
surety; or, 

8. Subscribes, verifies, publishes, acknowledges, or proves, in the 
name of another person, any written instrument, with intent that the 
same may be delivered or used as true; or, 

4. Does any other act, whereby, if it were done by the person 
falsely personated, he might in any event become liable to any suit 
or prosecution, or to pay any sum of money, or to incur any charge, 
forfeiture or penalty, or whereby any benefit might accrue to the party 
personating, or to any other person, 

Is punishable by imprisonment in the territorial prison not exceed- 
ing ten years. 

§ 616. Falsely personating and receiving. Every per- 
son who falsely personates another, and in such assumed character 
receives any money or property, knowing that it is intended to be de- 
livered to the individual so personated, with intent to convert the same 
to his own use, or. to that of another person who is not entitled thereto, 
is punishable in the same manner and to the same extent as for lar- 
ceny of the money or property so received. 


§ 617. Personating officers and others. Every person who 
falsely personates any public officer, civil or military, or any fireman, 
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or any private individual having special authority by law to perform. 
any act affecting the rights or interest of another, or assumes, with. . 
out authority, any uniform or badge, by which such are usually dis. 
tinguished, and in such assumed character does any act whereby an- 
other person is injured, defrauded, vexed, or annoyed, is guilty of a 
misdemeanor. 


§ 618. Obtaining property by false pretenses. Every 
person who, with intent to cheat or defraud another, designedly, by 
color or aid of any false token or writing, or other false pretense, ob- 
tains the signature of any person to any written instrument, or ob- 
tains from any person any money or property, is punishable by im- 
prisonment in the territorial prison not exceeding three years, or in 
a county jail not exceeding one year, or by a fine not exceeding three 
times the value of the money or property so obtained, or by both 
such fine and imprisonment. 


$ 619. For charitable purposes. Every person who de- 
signedly, by color or aid of any false token or writing, or other false 
pretense, obtains the signature of any person to any written instru- 
ment, or obtains from any person any money or property for any al- 
leged charitable or benevolent purpose whatever, is punishable by im- 
prisonment in the territorial prison not exceeding three years, or ina 
county jail not exceeding one year, or by a fine not exceeding the 
value of the money or property so obtained, or by both such fine and 
imprisonment. 


§ 620. False pretenses. If the false token by which any 
money or property is obtained in violation of sections six hundred and 
eighteen and six hundred and nineteen, is a promissory note or other 
negotiable evidence of debt purporting to be issued by or under the 
authority of any banking company or corporation not in existence, 
the person guilty of such cheat is punishable by imprisonment in the 
territorial prison not exceeding seven years, instead of by the punish- 
ments prescribed by those sections. 


§ 621. Using false check. The use of a matured check or 
other order for the payment of money, as a means of obtaining any 
signature, money, or property, such as is specified in the last two sec- 
tions, by a person who knows that a drawer thereof is not entitled to 
draw for the sum specified therein, upon the drawee, is the use of a 
false token within the meaning of those sections, although no repre- 
sentation is made in respect thereto. 


§ 622. Mock auctions. Every person who obtains any money 
or property from another, or obtains the signature of another to any 
written instrument, the false making of which would be forgery, by 
means of any false or fraudulent sale of property or pretended prop- 
erty by auction, or by any of the practices known as mock auctions, 
is punishable by imprisonment in the territorial prison not exceeding 
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three years, or in a county jail not exceeding one year, or by a fine 
not exceeding one thousand dollars, or by both such fine and impris- 
onment, and, in addition thereto, he forfeits any license he may hold 
to act a8 an auctioneer, and is forever disqualified from receiving a 
license to act as auctioneer within this territory. 


CHAPTER XLVIII. 


FRAUDULENTLY FITTING OUT AND DESTROYING VESSELS. 


$ 623. Willfully destroying vessels. Every captain or 
other officer or person in command or charge of any vessel who, 
within this territory, willfully wrecks, sinks, or otherwise injures or 
destroys such vessel, or any cargo in such vessel, or willfully permits 
the same to be wrecked, sunk, or otherwise injured or destroyed, with 
intent to prejudice or defraud an insurer or any other person, is pun- 
ishable by imprisonment in the territorial prison for life. 


§ 624. Same. Every person other than such as are embraced 
within the last section, who is guilty of any act therein prohibited, is 
punishable by imprisonment in the territorial prison not exceeding 
ten years, and not less than three 


§ 625. Intent to wreck vessel. Every person guilty of fit- 
ting out any vessel, or lading any cargo on board of any vessel, with 
intent to cause or permit the same to be wrecked, sunk, or otherwise 
injured or destroyed, and thereby to prejudice or defraud an insurer 
or any other person, is punishable by imprisonment in the territorial 
prison not exceeding ten years and not less than three. 


$ 626. Making false manifest. Every person guilty of pre- 
paring, making, or subscribing any false or fraudulent manifest, in- 
voice, bill of lading, boat’s register, or protest, with intent to defraud 
another, is punishable by imprisonment in the territorial prison not 
exceeding three years, or by a fine not exceeding one thousand dol- | 
lars, or both. 


CHAPTER XLIX. 
FRAUDULENT DESTRUCTION OF PROPERTY INSURED. 


§ 627. Destroying property insured. Every person who 
willfully burns, or in any other*manner injures or destroys any prop- 
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erty whatever, which is at the time insured against loss or damage 
by fire, or by any other casualty, with intent to defraud or prejudice 
the insurer, whether the same be the property of such person or of 
any other, is punishable by imprisonment in the territorial prison not 
exceeding seven years, and not less than four. 


§ 628. False proofs. Every person who presents or causes to 
be presented any false or fraudulent claim, or any proof in support of 
such claim, upon any contract of insurance, for the payment of any 
loss, or who prepares, makes, or subscribes any account, certificate, 
survey, affidavit, proof of loss, or other book, paper, or writing, with 
intent to present or use the same, or to allow it to be presented or 
used, in support of any such claim, is punishable by imprisonment in 
the territorial prison not exceeding three years, or by a fine not ex- 
ceeding one thousand dollars, or both. 


CHAPTER L. 
FALSE WEIGHTS AND MEASURES. 


§ 629. False weights and measures. If any person, with 
intent to defraud, use a false balance, weight, or measure, in the 
weighing or measuring of anything whatever that is purchased, sold, 
bartered, shipped, or delivered, for sale or barter, or that is pledged, 
or given in payment, he shall be punished by fine not exceeding one 
hundred dollars, nor less than five dollars, or by imprisonment in the 
county jail not more than thirty days, or by both such fine and im- 
prisonment, and shall be lable to the injured party in double the 
amount of damages. 


§ 680. Retaining same. Every person who retains in his 
possession any weight or measure, knowing it to be false, unless it 
appears beyond a reasonable doubt that it was so retained without 
intent to use it, or permit it to be used, in violation of the last sec- 
tion, shall be punished as therein provided. 


§ 631. Authorized to be seized. ‘Every person who is au- 
thorized or enjoined by law to arrest another person for a violation of 
sections six hundred and twenty-nine and six hundred and thirty is 
equally authorized and enjoined to seize any false weights or measures 
found in the possession of the person so arrested, and to deliver the 
same to the magistrate before whom the person so arrested is required 
to be taken. 


§ 632. -May be tested and destroyed. The magistrate to 
whom any weight or measure is delivered pursuant to the last sec- 
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tion, shall, upon the examination of the accused, or if the examina- 
tion is delayed or prevented, without awaiting such examination, 
cause the same to be tested by comparison with standards conform- 
able to law, and if he finds it to be false, he shall cause it to be de- 
stroyed, or to be delivered to the district attorney of the county in 
which the accused is liable to indictment or trial, as the interests of 
justice in his judgment require. 


§ 633. Shall be destroyed, when. Upon the conviction of 
the accused, such district attorney shall cause any weight or meas- 
ure in respect whereof the accused stands convicted, and which re- 
mains in the possession or under the control of such district attor- 
ney, to be destroyed. 


§ 634. Stamping false weight or tare. Every person 
who knowingly marks or stamps false or short weight, or false tare 
on any cask or package, or knowingly sells or offers for sale any cask 
or package so marked, is guilty of a misdemeanor. 


Penalty for false measurement of wheat. See Pol. Code, Dak. Appendix, c. 
37, *§ 6 


CHAPTER LI. 
FRAUDULENT INSOLVENCIES BY INDIVIDUALS. 


§ 635. Fraudulent conveyance. Every person who, being 
a party to any conveyance or assignment of any real or personal 
property, or of any interest therein, made or created with intent to 
defraud prior or subsequent purchasers, or to hinder, delay, or defraud 
creditors‘or other persons, and every person being privy to or know- 
ing of such conveyance, assignment, or charge, who willfully puts the 
same in use as having been made in good faith, is guilty of a misde- 
meanor. 


$ 686. Fraudulent removal of property. Every person 
who removes any of his property out of any county, with intent to 
prevent the same from being levied upon by any execution or attach- 
ment, or who secretes, assigns, conveys, or otherwise disposes of any 
of his property, with intent to defraud any creditor, or to prevent such 
property being made liable for the payment of his debts, and every 
person who receives any such property with such intent, is guilty of 
a misdemeanor. 


§ 637. Assignments — when prohibited. Every person 
who, knowing that his property is insufficient for the payment of all 
his debts, assigns, transfers, or delivers any property for the benefit 
of any creditor or creditors, upon any trust or condition that any 
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creditor shall receive a preference or priority over any other, except 
in the cases in which such preference is expressly allowed to be given 
by law, or with intent to create such preference or priority, is guilty. 
of a misdemeanor. 


§ 6388. Frauds in bankruptcy. Every person who, upon 
making or prosecuting any application for a discharge as an insolv- 
ent debtor, under the provisions of any law now in force, or that may 
hereafter be enacted, either: 

1. Fraudulently presents, or authorizes to be presented on his be- 
half, such application, in a case in which it is not authorized by law; 
or, 

2. Makes or presents to any court or officer, in support of such 
application, any petition, schedule, book, account, voucher, or other 
paper or document, knowing the same to contain any false state- 
ment; or, 

8. Fraudulently makes and exhibits or alters, obliterates or de- 
stroys any account or voucher relating to the condition of his affairs, 
or any entry or statement in such account or voucher; or, 

4. Practices any fraud upon any creditor, with intent to induce 
him to petition for or consent to such discharge; or, 

5. Conspires with or induces any person fraudulently to unite as 
creditor in any petition for such discharge, or to practice any fraud 
in aid thereof, 

Is guilty of a misdemeanor. 


CHAPTER LII. 


FRAUDULENT INSOLVENCIES BY CORPORATIONS, AND OTHER 
FRAUDS IN THEIR MANAGEMENT. 


§ 639. Fraud in subscriptions for stock. Every person 
who signs the name of a fictitious person to any subscription for or 


agreement to take stock in any corporation, existing or proposed; and 


every person who signs to any subscription or agreement the name of 
any person, knowing that such person has not means or does not in- 
tend in good faith to comply with all the terms thereof, or under any 
understanding or agreement that the terms of such subscription or 
agreement are not to be complied with or enforced,—is guilty of a. 
misdemeanor. 


$ 640. Frauds in procuring organization. Every offi- 
cer, agent, or clerk of any corporation, or of any persons proposing 
to organize a corporation, or to increase the capital stock of any cor- 
poration, who knowingly exhibits any false, forged, or altered book, 
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paper, voucher, security, or other instrument of evidence to any pub- 
lic officer, or board authorized by law to examine the organization of 
such corporation, or to investigate its affairs, or to allow an increase 
of its capital, with intent to deceive such officer or board in respect 
thereto, is punishable by imprisonment in the territorial prison not 
exceeding ten years, and not less than three years. 


§ 641. Unauthorized use of names. Every person who, 
‘without being authorized so to do, subscribes the name of another to, 
or inserts the name of another in, any prospectus, circular, or other 
advertisement or announcement of any corporation or joint-stock 
association existing, or intended to be formed, with intent to permit 
. the same to be published and thereby to lead persons to believe that 
the person whose name is so subscribed is an officer, agent, member, 
or promoter of such corporation or association, is guilty of a misde- 
meanor. 


§ 642. Repealed. See Civil Code Dak. *§ 473bD. 


§ 643. Same in banks. Every director of any corporation 
having banking powers who concurs in any vote or act of the direct- 
ors of such corporation, or any of them, by which it is intended, 
either : 

1. To make any loan, or discount, by which the whole amount of 
the loans and discounts of the corporation is made to exceed three 
times its capital stock then paid in and actually possessed ; or, 

2. To make any loan or discount to any director of such corpora- 
tion, or upon paper upon which any such director is responsible, to 
an amount exceeding in the aggregate one-third of the capital stock 
of such corporation then paid in and actually possessed, 

Is guilty of a misdemeanor. 


§ 644. Loans not invalid. Nothing in the last section shall 
render any loan made by the directors of any such corporation in 
violation thereof invalid. 


§ 645. Sale, etc., of bank notes. Every officer or agent of 
any corporation having banking powers, who sells, or causes or per- 
mits to be sold, any bank notes of such corporation, or pledges, or 
hypothecates, or causes or permits to be pledged or hypothecated, 
with any other corporation, association, or individual, any such notes, 
as a security for a loan or for any liability of such corporation, is 
punishable by imprisonment in a county jail not exceeding one year, 
or by a fine not exceeding five thousand dollars, or both. 


$ 646. Circulating excess of bank notes. Every officer 
or agent of any corporation having banking powers, who issues or 
puts in circulation, or causes or permits to be issued or put in circu- 
lation, the bank notes of such corporation, fo an amount which, to- 
gether with previous issues, leaves in circulation, or outstanding, a 
greater amount of notes than such corporation is allowed by law to 
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issue and circulate, is punishable by imprisonment in a county jail 
not exceeding one year, or by a fine not exceeding five thousand dol- 
lars, or both. 


§ 647. Officer making guaranty or indorsement. 
Every officer or agent of any banking corporation who makes or de- 
livers any guaranty or indorsement upon behalf of such corporation, 
whereby it may become liable upon any of its discounted notes, bills, 
or obligations, in any sum beyond the amount of loans and discounts 
which such corporation may legally make, is guilty of a misdemeanor. 


§ 648. Overdrawing account. Every officer, agent, teller, 
clerk, or servant of any bank, banking association, or savings bank, 
who knowingly overdraws his account with such bank, and thereby 
wrongfully obtains the money, notes, or funds of such bank, is guilty 
of a misdemeanor. 

*§ 648a. Insolvent banker not to receive deposits—penalty for. No 
bank, banking-house, exchange broker, or deposit office, or firm, company, 
corporation, or party engaged in the banking, broker, or deposit business, 
shall accept or receive on deposit, with or without interest, any moneys, bank 
bills or notes, or United States notes, or United States treasury notes, or cur- 
rency, or other notes, bills, or drafts circulating as money or currency, when 
such bank, banking-house, exchange broker, or deposit office, firm, company, 
or corporation, or party is insolvent; and if any such bank, banking-house, 
exchange broker, or deposit office, firm, company, corporation, or party shall 
receive or accept on deposit any such deposits as aforesaid, when insolvent, 
any Officer, director, cashier, manager, member, party, or managing party 
thereof, knowing of such insolvency, who shall knowingly receive or accept, 
be accessory, or permit, or connive at the receiving or accepting on deposit 
therein or hereby, any such deposit as aforesaid, shall be guilty of a felony, 
and, upon conviction, shall be punished by imprisonment in the territorial 
prison for a term not to exceed ten years, or by imprisonment in the county 
jail, not to exceed one year, or by both fine and imprisonment, the fine not 
to exceed ten thousand dollars. (Sess. Laws 1879, c. 5, § 1.) 


§ 649. Omitting to enter receipt. Every director, officer, 
or agent of any corporation or joint-stock association, who knowingly 
receives or possesses himself of any property of such corporation or 
association, otherwise than in payment of a just demand, and who, 
with intent to defraud, omits to make, or to cause or direct to be made, 
a full and true entry thereof in the books or accounts of such corpo- 
ration or association, is guilty of a misdemeanor. 


§ 650. Destroying or falsifying books. Every director, 
officer, agent, or member of any corporation or joint-stock associa- 
tion, who, with intent to defraud, destroys, alters, mutilates, or falsi- 
fies any of the books, papers, writings, or securities belonging to such 
corporation or association, or makes or concurs in making any false 
entry, or omits or concurs in omitting to make any material entry in 
any book of accounts, or other record or document kept by such cor- 
poration or association, is punishable by imprisonment in the terri- 
torial prison not exceeding ten years and not less than three, or by 


FRAUDULENT INSOLVENCIES BY CORPORATIONS, ETC, 1245 ` 

F . 
imprisonment in a county jail not exceeding one year, or by a fine 
not exceeding five hundred dollars, or by both such fine and imprison- 
ment. 


§ 651. Publishing false reports. Every director, officer, 
or agent of any corporation or joint-stock association, who knowingly 
concurs in making, or publishes any written report, exhibit, or state- 
ment of its affairs or pecuniary condition, containing any material 
statement which is false, other than such as are mentioned in sec- 
tions six hundred and forty and six hundred and forty-one, or will- 
fully refuses or neglects to make or deliver any written report, ex- 
hibit, or statement required by law, is guilty of a misdemeanor. 


$ 652. Refusing to permit inspection. Every officer or 
agent of any corporation having or keeping an office within this ter- 
ritory who has in his custody or control any book, paper, or docu- 
ment of such corporation, and who refuses to give to a stockholder or 
member of such corporation, lawfully demanding, during office hours, 
to inspect or take a copy of the same, or any part thereof, a reason- 
able opportunity so to do, is guilty of a misdemeanor. 


§ 658. Insolvencies deemed fraudulent. Every insolv- 
ency of a moneyed corporation is deemed fraudulent unless its affairs 
appear, upon investigation, to have been administered fairly and 
legally, and generally, with the same care and diligence that agents 
receiving a compensation for their services are bound by law to ob- 
serve. 


§ 654. How punishable. In every case of a fraudulent in- 
solvency of a moneyed corporation, every director thereof who partic- 
ipated in such fraud, if no other punishment is prescribed therefor 
by this Code, or any of the acts which are specified as continuing in 
force, is guilty of a misdemeanor. 


§ 655. Violation of duty. Every director of any moneyed 
corporation who willfully does any act as such director which is ex- 
pressly forbidden by law, or willfully omits to perform any duty ex- 
pressly imposed upon him as such director by law, the punishment 
for which act or omission is not otherwise prescribed by this Code, or 
by some of the acts which it specifies as continuing in force, is guilty 
of a misdemeanor. 


§ 656. Repealed. See Civil Code Dak. *§ 473bb. 


§ 657. Debt not invalid. The last section does not affect 
the validity of a debt created in violation of its A as against 
the company. 


§ 658. Director presumed to have knowledge. Every 
director of a corporation, or joint-stock association, is deemed to pos- 
sess such a knowledge of thé affairs of his corporation as to enable 
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him to determine whether any act, proceeding, or omission of its di- 
rectors is a violation of this chapter. 


§ 659. When presumed to have assented. Every di- 
rector of a corporation, or joint-stock association, who is present at a 
meeting of the directors at which any act, proceeding, or omission of 
such directors, in violation of this chapter, occurs, is deemed to have 
concurred therein, unless he at the time causes, or in writing requires, 
his dissent therefrom to be entered in the minutes of the directors. 


§ 660. Same—when absent. Livery director of a corpora- 
tion, or joint-stock association, although not present at a meeting of 
the directors at which any act, proceeding, or omission of such di- 
rectors, in violation of this chapter, occurs, is deemed to have con- 
curred therein, if the fact constituting such violation appear on the 
records or minutes of the proceedings of the board of directors, and 
he remains a director of the same company for six months thereafter, 
and does not, within that time cause, or in writing require, his dissent 
from such illegality to be entered in the minutes of the directors. 


§ 661. Foreign corporations. It is no defense to a prose- 
cution for a violation of the provisions of this chapter that the corpo- 
ration was one created by the laws of another state, government, or 
country, if it was one carrying on business, or keeping an officer there- 
for, within this territory. 

§ 662. Director defined. The term director, as used in this 
chapter, embraces any of the persons having by law the direction or 
management of the affairs of a corporation, by whatever name such 
persons are described in its charter, or known by law. 


CHAPTER LIII. 
FRAUDS IN THE SALE OF PASSAGE TICKETS. 


§ 663. Passage tickets—to be sold by whom. No per- 
son, except the persons designated in section six hundred and sev- 
enty, shall issue, or sell, or offer to sell, within this territory, any 
passage ticket, or any instrument given or purporting to give any 
right, either absolutely or upon any condition or contingency, to any 
passage or conveyance upon any vessel or railroad train, unless he is 
an authorized agent of the owners or consignees of such vessel, or of 
the company running such train, and no person is deemed an author- 
ized agent of such owners, consignees, or company, within the mean- 
ing of this chapter, unless he has been by them duly appointed by an 
authority in writing, and which designates the name of the company, 
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line, vessel, or railroad for which such person is authorized to act as 
agent, together with the street and number of the street, and the 
city, town, or village in which his office shall be kept for the sale of 
passage tickets. 


§ 664. Same—restrictions. No persons, except the persons 
designated in section six hundred and seventy, shall, within this terri- 
tory, ask, take, or receive any money or valuable thing as a considera- 
tion for any passage or conveyance upon any vessel or railroad train, or 
for the procurement of any ticket, or instrument giving or purporting 
to give any right, either absolutely or upon any condition or contin- 
gency, to any passage or conveyance upon any vessel or railroad 
train, unless he is an authorized agent within the provisions of the 
last section; nor shall any person, as such agent, sell any such ticket 
or instrument, or ask, take, or receive any consideration for any such 
passage or conveyance, excepting at the office designated in his ap- 
pointment, nor until he has been authorized to act as such agent ac- 
cording to the provisions of the preceding section, nor for a sum ex- 
ceeding the price charged at the time of such sale by the company, 
owners, Or consignees of the vessel or railroad referred to in such 
ticket; nor shall any such ticket or instrument be issued or sold 
which purports to entitle a person to a passage by any mode of con- 
veyance, or to any place of destination, or by any route, vessel, or 
train other than the one bargained for. 


§ 665. Unlawfully procuring tickets. No person other 
than an agent appointed, as provided in section six hundred and 
sixty-three, shall sell, or offer to sell, or in any way attempt to dis- 
pose of, any order, certificate, receipt, or other instrument for the pur- 
pose, or under the pretense, of procuring any ticket or instrument 
mentioned in section six hundred and sixty-three, upon any company 
or line, vessel or railroad train therein mentioned. And every such 
order sold or offered for sale by any agent must be directed to the 
company, owners, or consignees, at their office. 


§ 666. Punishment. Every person guilty of a violation of any 
of the provisions of the preceding sections of this chapter is punish- 
able by imprisonment in the territorial prison not exceeding two years, 
or by imprisonment in a county jail not less than six months, 


$ 667. Conspiring to sell passage tickets. All persons 
who conspire together to sell, or attempt to sell, to any person, any 
passage ticket or other instrument mentioned in sections six hundred 
and sixty-three and six hundred and sixty-five, in violation of those 
sections, and all persons who, by means of any such conspiracy, ob- 
tain, or attempt to obtain, any money or other property, under the 
pretense of procuring or securing any passage or right of passage in 
violation of this chapter, are punishable by imprisonment in the ter- 
ritorial prison not exceeding tive years. 
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§ 668. Conspirators may be indicted. Persons guilty of 
violating the last section may be indicted and convicted for a con- 
spiracy, notwithstanding the object of such conspiracy has been exe- 
cuted. 

§ 669. Certain offices declared disorderly houses. All 
offices kept for the purpose of selling passage tickets in violation of 
any of the provisions of this chapter, and all offices where any such 
sale is made, are deemed disorderly houses; and all persons keeping 
any such office, and all persons associating together for the purpose 
of violating any of the provisions of this chapter, are punishable by 
imprisonment in a county jail for a period not exceeding six months, 
and not less than three months. 


§ 670. Who allowed to sell tickets. The provisions of this 
chapter do not prevent the actual owners or consignees of any vessel 
from selling passage tickets thereon, nor do they prevent the pur- 
ser or clerk of any vessel, or station master upon any railroad, or 
other ticket agent of any vessel or railroad, from selling in his office, 
on board of such vessel, or in any station on such railroad, any pass- 
age tickets upon such vessel or railroad, nor do they prevent any 
conductor upon any railroad from selling any passage tickets upon 
the trains of such railroad. 


§ 671. Delay in departure of vessels. Whenever the de- 
parture of any vessel, for a passage on board of which, to a port with- 
out this territory, any ticket or instrument above mentioned has 
been sold, is delayed more than two days after the day of departure 
mentioned in such ticket, the person holding such ticket is entitled to 
his board and lodging in such vessel without any additional charge, 
from the second day after the day named for departure until the ac- 
tual departure of such vessel and is also entitled to receive from the 
owners or consignees of such vessel fifty cents per day for each 
day of such detention. And in case of refusal on the part of the 
owners, consignees, or master of the vessel so detained to comply 
with this section, the person holding such ticket is entitled to recover 
back from the owners or consignees the amount of passage paid by 
him, together with his damages for such detention, not exceeding fifty 
dollars. 


§ 672. Passage tickets—requisites. . Every ticket or instru- 
ment issued as evidence of a right of passage upon the Missouri 
river, from any port in this territory to any port of any other state or 
territory, and every certificate or order issued for the purpose, or un- 
der pretense of procuring any such ticket or instrument, and every 
receipt for money paid for any such ticket or instrument, must state the 
name of the vessel on board of which the passage is to be made, the’ 
name of the owners or consignees of such vessel, the name of the 
company or line, if any, to which such vessel belongs, the place from 
which such passage is to commence, the place where such passage is 
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to terminate, the day of the month and year upon which the voyage 
is to commence, the name of the person or persons purchasing such 
ticket or instrument, or receiving such order, certificate, or receipt, 
and the amount paid therefor; and such ticket, or instrument, order, 
certificate, or receipt, unless sold or issued by the owners or con- 
signees of such vessel, must be signed by their authorized agent. 


§ 673. Not filled out—misdemeanor. Every person who 
issues, sells, or delivers to another any ticket, instrument, certificate, 
order, or receipt, which is not made or filled out as prescribed in the 
last section, is guilty of a misdemeanor. 


§ 674. Requisites of indictment. No indictment or con- 
viction under any provision of the preceding sections of this chapter, 
for the sale, attempted sale, issuing, or delivering of any ticket, in- 
strument, certificate, order, or receipt, is defective, because such 
ticket, instrument, certificate, order, or receipt is not made or filled 
out according to the requirements of the last section. 


§ 675. Company defined. The term “company,” as used 
in this chapter, includes all corporations, whether created under the 
laws of this territory or of those of any other state or nation. 


§ 676. Foreign railroad companies. The provisions of 
this chapter do not permit railroad companies incorporated in any 
other state to sell passage tickets under this chapter in this territory; 
nor do they permit the owners or agents of any vessel to sell tickets 
for or on behalf of any such railroad company, unless such agent be 
a resident of this territory, 


CHAPTER LIV. 
FRAUDULENT ISSUE OF DOCUMENTS OF TITLES TO MERCHANDISE. 


§ 677. Billsof lading. Every person being the master, owner, 
or agent of any vessel, or officer, or agent of any railroad, express, or 
transportation company, or otherwise being or representing any car- 
rier who delivers any bill of lading, receipt, or other voucher, or by 
which it appears that any merchandise of any description has been 
shipped on board any vessel, or delivered to any railroad, express, or 
transportation company, or other carrier, unless the same has been 
so shipped or delivered, and is at the time actually under the control 
of such carrier or the master, owner, or agent of such vessel, or of 
some officer or agent of such company, to be forwarded as expressed 
in such bill of lading, receipt, or voucher, is punishable by imprison- 
ment in the territorial prison not exceeding five years, or by a fine 
not exceeding one thousand dollars, or both. 

v.2—79 
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§ 678. Warehouse receipts. Every person carrying on the 
business of a warehouseman, wharfinger, or other depositary of prop- 
erty, who issues any receipt, bill of lading, or other voucher for any 
merchandise of any description which has not been actually received 
upon the premises of such person, and is not under his actual con- 
trol at the time of issuing such instrument, whether such instrumen} 
is issued to a person as being the owner of such merchandise, or ag _ 
security for any indebtedness, is punishable by imprisonment in the 
territorial prison not exceeding five years, or by a fine not exceeding 
one thousand dollars, or both. 


§ 679. Exceptions. No person can be convicted of any offense 
under the last two sections by reason that the contents of any barrel, 
box, case, cask, or other vessel or package mentioned in the bill of 
lading, receipt, or other voucher did not correspond with the descrip- 
tion given in such instrument of the merchandise received, if such 
description corresponded substantially with the marks, labels, or 
brands upon the outside of such vessel or package, unless it appears 
that the accused knew that such marks, labels, or brands were un- 
true. 


§ 680. Duplicate receipts. Every person mentioned in sec- 
tions six hundred and seventy-seven and six hundred and seventy- 
eight, who issues any second or duplicate receipt or voucher, of a kind 
specified in those sections, at a time while any former receipt or 
voucher for the merchandise specified in such second receipt is out- 
standing and uncanceled, without writing across the face of the same 
the word “duplicate,” in a plain and legible manner, is punishable by 
imprisonment in the territorial prison not exceeding five years, or by 
a fine not exceeding one thousand dollars, or both. 


§ 681. Selling goods so received. Every person mentioned 
in sections six hundred and seventy-seven and six hundred and sev- 
enty-eight who sells, hypothecates, or pledges any merchandise for 
which any bill of lading, receipt, or voucher has been issued by him, 
without the consent in writing thereto of the person holding such bill, 
receipt, or voucher, is punishable by imprisonment in the territorial 
prison not exceeding five years, or by a fine not exceeding one thou- 
sand dollars, or both. 


§ 682. Bill of lading or receipt must be canceled, 
when. Every person, such as mentioned in section six hundred 
and seventy-eight, who delivers to another any merchandise for which 
any bill of lading, receipt, or voucher has been issued, unless such re- 
ceipt or voucher bore upon its face the words “not negotiable,” plainly 
written or stamped, or unless such receipt is surrendered to be can- 
celed at the time of such delivery, or unless, in the case of a partial 
delivery, a memorandum thereof is indorsed upon such receipt or 
voucher, is punishable by imprisonment in the territorial prison not 
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exceeding five years, or by a fine not exceeding one thousand dollars, 
or both. 


§ 6838. Do not apply. The last two sections do not apply 
where property is demanded by virtue of process of law. 


CHAPTER LY. 


MALICIOUS INJURIES TO RAILROADS, HIGHWAYS, BRIDGES, AND 
- TELEGRAPHS. 


§ 684. Injuries to railroads. Every person who mali- 
ciously, either: 

1. Removes, displaces, injures, or destroys any part of any rail- 
road, whether for steam or horse cars, or any track ot any railroad, 
or any branch or branchway, switch, turnout, bridge, viaduct, culvert, 
embankment, station-house, or other structure or fixture, or any part 
thereof, attached to or connected with any railroad; or, ` 

2. Places any obstruction upon the rails or tracks of any railroad, 
or of any branch, branchway, or turnout connected with any railroad, 

Is punishable by imprisonment in the territorial prison not exceed- 
ing four years, or in a county jail not less than six months. 


§ 685. Cases where death ensues. Whenever any offense 
specified in the last section results in the death of any human being, 
the offender is punishable by imprisonment in the territorial prison 
for not less than four years. 


§ 686. Injuries to highways, etc. Every person who ma- 
liciously digs up, removes, displaces, breaks, or otherwise injures or 
destroys any public highway or bridge, or any private way laid out 
by authority of law, or bridge upon such way, is guilty of felony. 


§ 687. Obstructing highway. Every person who shall know- 
ingly and willfully obstruct, or plow up, or cause to be obstructed or 
plowed up, any public highway or public street of any town, except by 
order of the road supervisors for the purpose of working the same, or 
injure any bridge on the public highway, shall be deemed guilty of a 
misdemeanor, and upon conviction shall be punished by fine not ex- 
ceeding one hundred dollars, and shall be liable for all damages to 
person or property by reason of the same. 

See Pol. Code Dak. c. 28, pt. 2, § 74. 

§ 688. Toll-houses and turnpike gates. Ervery person 
who maliciously injures or destroys any toll-house or turnpike gate 
is guilty of felony. c 

Penalty for running toll-gate. See Pol. Code Dak. c. 23, pt. 2, § 83. 
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§ 689. Mile-boards and guide-posts. Every person who 
removes or injures any mile-board, mile-stone, or guide-post, or any- 
inscription on such, erected upon any highway, is guilty of a misde- 
meanor. 


§ 690. Injuring telegraph. Every person who maliciously- 
takes down, removes, injures, or obstructs any line of telegraph, or 
any part thereof, or appurtenance or apparatus therewith connected, 
or severs any wire thereof, or fraudulently intercepts any message in. 
its passage over such wire, is guilty of a misdemeanor. 


CHAPTER LVI.. 
OF MALICIOUS MISCHIEF. 


§ 691. Malicious mischief. Every person who maliciously 
injures, defaces, or destroys any real or personal property not his. 
own, in cases other than such as are specified in the following sections, 
is guilty of a misdemeanor, and, in addition to the punishment pre-- 
scribed therefor, he is liable in treble damages for the injury done, 
to be recovered in a civil action by the owner of such property or 
public officer having charge thereof. 


§ 692. Following sections not restrictive. The specifi- 
cation of the acts enumerated in the following sections of this chap- 
ter is not intended to restrict or qualify the interpretation of the last 
section. 

§ 693. Poisoning cattle. Every person who willfully admin- 
isters poison to any animal, the property of another, and every person 
who maliciously exposes any poisonous substance, with intent that 
the same shall be taken by any such animal, is punishable by impris- 
onment in the territorial prison not exceeding three years, or in a 
county jail not exceeding one year, or by a fine not exceeding two 
hundred and fifty dollars, or by both such fine and imprisonment. 


§ 694. Killing, maiming, or torturing animals. Every 
person who maliciously kills, maims, or wounds any animal, the prop- 
erty of another, or who maliciously and cruelly beats, tortures, or 1n- 
jures any animal, whether belonging to himself or another, is guilty 
of a misdemeanor. 

See Pol. Code Dak. Appendix, c. 34, *§ 45. 

§ 695. Abusing stock. Every person who shall willfully or 
negligently maltreat or abuse any domestic animal by exposure to 
heat or cold, or by deprivation of food or water, or by leaving hitched 
in the open air during cold weather or storm, or in the night-time, shall, 
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upon conviction, be fined not exceeding twenty-five dollars. Any offi- 
cer finding an animal so maltreated or abused shall cause the same 
to be taken care of, and the charges therefor shall be a lien upon such 
animal, to be collected thereon as upon a pledge. 


Driving off stock. Pol. Code Dak. c. 34, *§ 29. Interfering with brands, 
Pol. Code Dak. c. 34, *§ 44. 


§ 696. Fighting animals. Every person who maliciously, or 
for any bet, stake, or reward, instigates, encourages, or promotes any 
fight between animals, or instigates or encourages any animal to at- 
tack, bite, wound, or worry another is guilty of a misdemeanor. 


§ 697. Keeping houses, pits, etc. ` Every person who keeps 
any house, pit, or other place, to be used in permitting any fight be- 
tween animals, or in any other violation of the last section, is guilty of 
a misdemeanor. 


§ 698. Wounding or trapping birds in cemetery. Ev- 
ery person who, within any public cemetery or burying ground, wounds 
or traps any birds, or destroys any bird’s nest, or removes any eggs 
or young birds from any nest, and every person who buys or sells, 
or offers or keeps for sale, any bird which has been killed or trapped 
in violation of this section, is punishable by a fine of five dollars for 
each offense, recoverable by a civil action in any justice’s court within 
the county where the offense is.committed, brought in the name of 
any person making a complaint. Such fine shall be applied to the 
support of common schools of such county. 

Violation of game laws. Pol. Code Dak. Appendix, c. 41. 


§ 699. Burning buildings, grain, etc. Every person who 
willfully burns any building not the subject of arson, any stack of 
grain of any kind, or of any hay, any growing or standing grain, grass, 
trees, or fence, not the property of such person, is punishable by im- 
prisonment in the territorial prison not exceeding four years, and not 
less than one year, or by imprisonment in a county jail not exceed- 
ing one year. 


§ 700. Injuring houses of worship. Every person who 
willfully breaks, defaces, or otherwise injures any house of worship, 
or any part thereof, or any appurtenance thereto, or any book, furni- 
ture, ornament, musical instrument, article of silver or plated ware, 
or other chattel kept therein for use in connection with religious wor- 
ship, is guilty of felony. 


§ 701. Using gunpowder, etc. Every person who mali- 
ciously, by the explosion of gunpowder or other explosive substance, 
destroys, throws down, or injures the whole or any part of any build- 
ing by means of which the life or safety of any human being is en- 
dangered, is punishable by imprisonment in the territorial prison not 
exceeding ten years, and not léss than three. 
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§ 702. Endangering human life. Every person who places. 
in, upon, under, against, or near to any building, any gunpowder or 
other explosive substance, with intent to destroy, throw down, or in- 
jure the whole or any part thereof, under circumstances that, if such 
intent were accomplished, human life or safety would be endangered 
thereby, although no damage is done, is guilty of felony. 


§ 703. Maiicious injuries to freeholds. Every person who. 
willfully commits any trespass, by either: , 

1. Cutting down or destroying any kind of wood or timber stand- 
ing or growing upon the lands of another, or driving or riding through, 
into, or across any cultivated hedge or tree-row, or any grove of or- 
namental trees, or orchard of fruit trees growing upon the land of 
another, or in any other manner injuring the same; or, 

2. Carrying away any kind of wood or timber that has been cut 
down, and is lying on such lands; or, 

8. Maliciously severing from the freehold any produce thereof, or 
anything attached thereto; or, 

4. Digging, taking, or carrying away from any lot situated within 
the bounds of any incorporated city, without the license of the owner 
or legal occupant thereof, any earth, soil, or stone, being a part of 
the freehold, or severed therefrom at some previous time, under such 
circumstances as would render the trespass a larceny if the thing so. 
severed or carried away were personal property; or, ‘ 

5. Digging, taking, or carrying away from any land in any incor- 
porated city or town of this territory, laid down on the map or plan 
of said city or town as a street or avenue, or otherwise established or 
recognized as a street or avenue, without the license of the mayor 
and common council, or other governing body of such city or town, 
or owner of the fee thereof, any earth, soil, or stone, under such cir- 
cumstances as would render the trespass a larceny if the thing so. 
severed or carried away were personal property, 

Is guilty of a misdemeanor. (As amended, Sess. Laws 1879, c. 42.) 


§ 704. Injuring timber, fences, etc. Every person who shall 
wantonly or maliciously cut, dig up, or injure any timber set out, 
planted, cultivated, or growing naturally, or who shall wantonly or 
maliciously open, let down, throw down, or prostrate any fence, gate, 
or bars belonging to any inclosure of any, description of cultivated 
and growing timber, or tears down, or opens any such fence, gate, 
or bars, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by imprisonment in the county jail 
not exceeding thirty days, or by fine not exceeding one hundred dol- 
lars, or by both such fine and imprisonment, and shall be liable in 
damages to the party injured. 

$ 705. Injuring standing crops, etc. Every person who: 
maliciously injures or destroys any standing crops, grain, cultivated 
fruits, or vegetables, the property of another, in any case for which a 


MALICIOUS MISCHIEF. 1255 


punishment is not otherwise prescribed by this Code, or by some of 
the statutes which it specifies as continuing in force, is guilty of a 
misdemeanor. 


§ 706. Fruit and melons. Every person who, maliciously 
or mischievously, enters,in the day-time, the inclosure, or goes upon 
the premises of another, with the intent to knock off, pick, destroy, 
or carry away, or having lawfully entered or gone upon, does after- 
wards wrongfully knock off, pick, destroy, or carry away any apples, 
peaches, pears, plums, grapes, or other fruit, melons, or flowers of 
any tree, shrub, bush, or vine, shall be punished by fine not exceed- 
ing one hundred dollars, and not less than five dollars, or by im- 
prisonment in the county jail not exceeding thirty days. 


§ 707. Same—night-time. Every person who shall mali- 
ciously or mischievously enter the inclosure, or go upon the premises, 
of another in the night-time, and knock off, pick, destroy, or carry 
away any apples, peaches, pears, plums, grapes, or other fruit, melons, 
or flowers of any tree, shrub, bush, or vine, or having entered the 
inclosure, or gone upon the premises of another, in the night-time, 
with the intent to knock off, pick, destroy, or carry away any fruit 
or flowers, as aforesaid, be actually found theron, shall, on convic- 
tion thereof, be punished by fine not exceeding one hundred and not 
less than ten dollars, or by imprisonment in the county jail not ex- 
ceeding thirty days. 

§ 708. Injuring fruit trees, etc. Every person who shall 
maliciously or mischievously bruise, break, or pull up, cut down, carry 
away, destroy, or In anywise injure any fruit or ornamental tree, 
shrub, vine, or material for hedge, being, growing, or standing on the 
land of another, shall be punished by fine not exceeding one hundred 
and not less than ten dollars, or by imprisonment in the county jail 
not exceeding thirty days. 


$ 709. Removing or altering landmarks, Every person 
who either: 

1. Maliciously removes any monuments of stone, wood, or other 
material, erected for the purpose of designating any point in the 
boundary of any lot or tract of land; or, 

2. Maliciously defaces or alters the marks upon any tree, post, or 
other monument, made for the purpose of designating any point, 
course, or line in any such boundary; or, 

8. Maliciously cuts down or removes any tree upon which any 
such marks have been made for such purpose, with intent to destroy 
such marks, 

Is guilty of a misdemeanor. 


§ 710. Interfering with piers and dams. Every person 
who, without authority of law, interferes with any pier, booms, or 
dams, lawfully erected or maintained upon any waters within this 
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territory, or hoists any gate in or about said dams, is guilty of a mis. 
demeanor. 


§ 711. Destroying dam. Every person who maliciously de- 
stroys any dam or structure erected to create hydraulic power, or any 
embankment necessary for the support thereof, or maliciously makes, 
or causes to be made, any aperture in such dam or embankment, with 
intent to destroy the same, is guilty of a misdemeanor. 


§ 712. Removing or injuring piles. Every person who 
maliciously draws up, or removes, or cuts, or otherwise injures any 
piles fixed in the ground and used for securing any bank or dam of 
any river, canal, drain, aqueduct, marsh, reservoir, pool, port, dock, 
quay, jetty, or lock, is punishable by imprisonment in the territorial 
prison not exceeding five years, and not less than two, or by impris- 
onment in a county jail not exceeding one year, or by a fine not ex- 
ceeding five hundred dollars, or by both such fine and imprisonment. 


§ 718. Removing buoy. Every person who willfully removes 
any buoy placed in the Missouri river by any lawful authority is 
guilty of a misdemeanor. 


§ 714. Masking or removing signal light. | Every per- 
son who unlawfully masks, alters, or removes any light er.signal, or 
willfully exhibits any false light or signal, with intent to bring any 
locomotive, or any railway or train of cars, into danger, is punishable | 
by imprisonment in the territorial prison not exceeding ten years, and 
not less than three years. 


§ 715. Injuring written instruments. Every person who 
maliciously mutilates, tears, defaces, obliterates, or destroys any writ- 
ten instrument being the property of another, the false making of 
which would be forgery, is punishable in the same manner as the 
forgery of such instrument is made punishable. 


§ 716. Same of election returns. Every messenger ap- 
pointed by authority of law, to receive and carry any report, certifi- 
cate, or certified copy of any statement relating to the result of any 
election, who willfully mutilates, tears, defaces, obliterates, or de- 
stroys the same, or does any other act which prevents the delivery of 
it as required by law, and every person who takes away from such 
messenger any such report, certificate, or cértified copy, with intent 
to prevent its delivery, or who willfully does any injury, or other act, 
such as is above specified, is punishable by imprisonment in the ter- 
ritorial prison not exceeding five years, and not less than two years. 


§ 717. Sealed letters. Every person who willfully opens or 
reads, or causes to be read, any sealed letter not addressed to hint- 
self, without being authorized so to do, either by the writer of such 
letter or by the person to whom it is addressed, and every person 
who, without like authority, publishes any letter, knowing it to have 
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been opened in violation of this section, or any part thereof, is guilty 
of a misdemeanor. 


§ 718. Penalty for betraying contents of telegram. 
Every person who discloses the contents of any telegraphic dispatch, 
or any part thereof, addressed to another person, without the per- 

mission of such person, [except upon the lawful order of a court, or 
the judge thereof,] to his loss, injury, or disgrace, is guilty of a mis- 
demeanor. (As amended, Sess. Laws 1883, c. 109.) 

§ 719. Secreting same. Every person having in his posses- 
sion any telegraphic dispatch addressed to another, maliciously se- 
cretes, conceals, or suppresses the same, is guilty of a misdemeanor. 


§ 720. Injuring works of art or improvement. Every 
person who willfully injures, disfigures, or destroys, not being the 
owner thereof, any monument, work of art, or useful or ornamental 
improvement, within the limits of any village, town, or city, or any 
shade tree or ornamental plant growing therein, whether situated 
upon private ground or on any street, sidewalk, or public park or 
place, is guilty of a misdemeanor. 


§ 721. Destroying works of literature or art. Every 
person who maliciously cuts, tears, disfigures, soils, obliterates, breaks, 
or destroys any book, map, chart, picture, engraving, statue, coin, 
model, apparatus, specimen, or other work of literature or art, or ob- 
ject of curiosity, deposited in any public library, gallery, museum, 
collection, fair, or exhibition, is punishable by imprisonment in the 
territorial prison for not exceeding three years, or in a county jail 
not exceeding one year. 


§ 722. Breaking gas or water pipes. Every person who 
willfully breaks, digs-up, or obstructs any pipe or main for conduct- 
ing gas or water, any works erected for supplying buildings with 
gas or water, or any appurtenances or appendages therewith con- 
nected, is punishable by imprisonment in the territorial prison not 
exceeding three years, or in a county jail not exceeding one year, 


CHAPTER LVII. 


OF MISCELLANEOUS CRIMES. 


§ 723. Illegally granting license. Every officer or other 
person whose duty it is made by law to grant license to sell intoxi- 
cating liquors, or any one who grants any such license contrary to 
the provisions of the Political Code, shall be deemed guilty of a mis- 
demeanor. 
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§ 724. Liquor to Indian. Every person who shall give, 
barter, sell, or in any manner dispose of, any intoxicating liquor to 
‘any Indian, shall be guilty of a misdemeanor. 


§ 725. Public intoxication. Every person being found in- 
toxicated in any public place is punishable, upon conviction before a 
justice of the peace, by a fine of ten dollars. 


§ 726. Selling liquors to minors,etc. Every person found 
guilty of selling any intoxicating liquors, by agent or otherwise, to 
minors, unless upon the written order of their parents, guardians, or 
family physicians, or to persons intoxicated, or who are m the habit 
of getting intoxicated, is punishable by a fine not exceeding one hun- 
dred and fifty dollars, and not less than twenty dollars, for each of- 
fense. 

See Pol. Code Dak. e. 35, § 17. 


§ 727. Selling liquor to paupers. Every person who sells 
or gives to any person, knowing him to be a pauper, or inmate of 
any poor-house or alms-house, any strong or spirituous liquor or wine, 
without authority from the superintendent or physician of such poor- 
house or alms-house, is punishable by a fine of twenty-five dollars. 

Selling liquor to habitual drunkard. Pol. Code Dak. e. 35, §'4. 


§ 728. Selling liquor upon Sunday. Every innkeeper or 
person licensed to sell liquors who sells or gives away any strong or 
spirituous liquor or wine upon Sunday is guilty of a misdemeanor. 


§ 729. Same on boat. Every master or other person engaged 
in navigating any steam-boat, who allows any liquors mentioned in 
the last section to be sold on his boat on Sunday while stopping at 
any wharf, landing, city, or town in this territory, is guilty of a mis- 
demeanor. 

See, also, Pol. Code Dak. e. 35, §§ 11, 15. 16. 


*§ 729a. Unlawful to sell opium for certain purposes. It shall be 
unlawful for any person, by himself, by agent, or otherwise, to either directly 
or indirectly sell or give away, in any quantity, opium or any other commodity 
whatever of which opium is an ingredient, to be smoked or used 1n, upon, or 
about the premises where sold; or to either directly or indirectly sell or give 
away such opium or other commodity of which opium is an ingredient, to be 
smoked or used in any adjoining room, building, or premises or other place 
of popular resort connected with said premises where sold, or to be used for 
the purposes of smoking in any place or in any building or upon any prem- 
ises whatever. (Sess. Laws 1879, c. 43, § 1.) 


*§ 729b. Penalty for violating section one. Any person or persons 
violating the provisions of section one of this act shall be guilty of a musde- 
meanor, and upon conviction thereof shall be punished by a fine of not ex- 
ceeding one hundred dollars and costs, or by imprisonment in the county jail 
not exceeding thirty days, or both such fine and imprisonment; and said 
buildings, rooms, and premises shall be considered a public nuisance and liable 


to be abated as in other cases, and justices of the peace shall have jurisdiction - . 


to hear, try, and determine any case arising under this act. (Id. § 2.) 
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*§ 729e. Duty of judge of district court and ministerial officers. 
The district court or the judge thereof may at any time, upon satisfactory 
proof that the smoking or use of opium is permitted or carried on in any 
building or premises, order and cause such building and premises to be abated 
as a public nuisance; and it is hereby made the especial duty of all ministerial 
officers to enter complaint in each case of the violation of this act, and they 
are hereby required tu ascertain, by inquiry and examination, as to any such 
violations. (fd. § 3.) 


§ 730. District attorneys and their partners. Every 
attorney who directly or indirectly advises in relation to, or aids or 
promotes the defense of, any action or proceeding in any court, the 
prosecution of which is carried on, aided, or promoted by any person 
as district attorney or other public prosecutor, with whom such per- 
son is directly or indirectly connected as a partner, or who takes or 
receives, directly or indirectly, from or on behalf of any defendant 
therein, any valuable consideration upon any understanding or agree- 
ment whatever, express or implied, having relation to the defense 
thereof, is guilty of a misdemeanor, and, in addition to the punish- 
ment prescribed therefor, he forfeits his license to practice. 


See Pol. Code Dak. Appendix, c. 15, § 10. 

Town clerk—neglect to make return. Pol. Code Dak. c. 23, pt. 1, § 70. 
Town treasurer—neglect of duty. Pol. Code Dak. c. 23, pt’ 1, § 75. Town- 
ship officers—auditing account not verified. Pol. Code Dak. c. 23, pt. 1, § 
90. Violation of law fixing seat of government. Pol. Code Dak. Appendix, 
c. 1, *§ 15. 


§ 731. Prosecutors advising defense. Every attorney 
who, having prosecuted, or in any manner aided or promoted, any 
action or proceeding in any court as district attorney or other public 
prosecutor, afterwards directly or indirectly advises in relation to or 
takes any part in the defense thereof, as attorney or otherwise, or 
takes or receives any valuable consideration from or on behalf of any 
defendant therein, upon any understanding or agreement whatever, 
express or implied, having relation to the defense thereof, is guilty of 
a misdemeanor, and, in addition to the punishment prescribed there- 
for, he forfeits his license to practice. 


§ 732. Attorneys may defend themselves. The two last 
sections do not prohibit an attorney from defending himself in per- 
son, as attorney or as counsel, when prosecuted, either civilly or 
criminally. ` 


§ 733. Intimidating laborers. Every person who, by any 
use of force, threats, or intimidation, prevents, or endeavors to pre- 
vent, any hired foreman, journeyman, apprentice, workman, laborer, 
servant, or other person employed by another, from continuing or 
performing his work, or from accepting any néw work or employment, 
or to induce such hired person to relinquish his work or employment, 
or to return any work he has in hand before it is finished, is guilty 
of a misdemeanor. 
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§ 734. Intimidating employers. Every person who, by any 
use of force, threats, or intimidation, prevents or endeavors to pre- 
vent another from employing any person, or to compel another to 
employ any person, or to force or induce another to alter his mode 
of carrying on business, or to limit or increase the number of his hired 
foremen, journeymen, apprentices, workmen, laborers, servants, or 
other persons employed by him, or their rate of wages, or time of 
service, is guilty of a misdemeanor. 


§ 735. Conspiracy and mobs against mines. In all cases 
where tworor more persons shall associate themselves together for the 
purpose of obtaining possession.of any lode, gulch, or placer claim 
then in the actual possession of another, by force and violence, or by 
threats of violence, or by stealth, and shall proceed to carry out such 
purpose by making threats against the party or parties in possession, 
or who shall enter upon such lode or mining claim for the purpose 
aforesaid, or who shall enter upon or into any lode, gulch, placer 
klaim, or quartz mill, or other mining property, or not being upon 
such property, but within hearing of the same, shall make any threats, 
or make use of any language, sign, or gesture calculated to intimi- 
date any person or persons at work on said property from continu- 
ing to work thereon or therein, or to intimidate others from engaging 
to work thereon or therein, every such person so offending shall, upon 
conviction, be punished by imprisonment in the county jail not ex- 
ceeding six months and not less than thirty days, and by fine not 
exceeding two hundred and fifty dollars, such fine to be discharged 
either by payment or by confinement in such jail until such fine is 
discharged, at the rate of two dollars and fifty cents per day. On 
trials under this section, proof of a common purpose of two or more 
persons to obtain possession of property, as aforesaid, or to intimidate 
laborers, as above set forth, accompanied or followed by any of the 
acts above specified, by any of them, shall be sufficient evidence to 
convict any one committing such acts, although the parties may not 
be associated together at the time of committing the same. 


§ 736. Taking saw-logs. Any person who shall willfully and 
without authority take any saw-logs that may be on any river, or on 
the land adjoining or near a river, which may have floated down said 
river, or onto said land, and shall remove er attempt to remove the 
same, or who shall cut or split said logs, or otherwise destroy or in- 
jure them, shall be deemed guilty of a misdemeanor, and upon con- 
viction, where the value of the logs exceed one hundred dollars, be 
punished by imprisonment in the county jail not more than one year, 
nor less than three months, and by fine not to exceed one hundred 
and not less than ten dollars; and where the value of the logs is one. 
hundred dollars or less, the punishment shall be by fine not exceeding 
eighty and not less than twenty dollars. 
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§ 737. Receiving same. Any person who shall purchase, re- 
ceive, or secrete saw-logs, so taken or removed, or who shall cut or 
otherwise injure logs so taken or removed, knowing them to have been 
so taken or removed, shall be punished as prescribed in the preced- 
ing section. i 


§ 738. Concealing estray—lost goods. Any person who 
shall attempt to conceal any estray or any lost goods, found or taken 
up by him, or shall efface any marks or brands thereon, or carry the 
same beyond the limits of the territory, ar knowingly permits the same 
to be done, or shall willfully fail to cause the same to be advertised, 
sold, or otherwise dealt with as provided by the statute on estray and 
lost goods, shall be deemed guilty of a misdemeanor, and, upon con- 
viction thereof, shall be punished by fine not exceeding onè hundred 
dollars, nor less than ten dollars, one-half to be paid to the informer 
and the other half into the county treasury. 


§ 739. Woman or child—hours of labor. Every owner, 
stockholder, overseer, employer, clerk, or foreman of any manufac- 
tory, workshop, or other place used for mechanical or manufacturing 
purposes, who, having control, shall compel any woman or any child 
under eighteen years of age, or permit any child under fourteen years 
of age, to labor in any day exceeding ten hours, shall be deemed 
guilty of a misdemeanor, and, upon conviction, shall be punished by 
fine not exceeding one hundred and not less than ten dollars. 


§ 740. Harboring Indians. Every person who shall harbor 
or keep on or about his premises or place of abode, within any or- 
ganized county in this territory any Indian or Indians who have 
not adopted the manners and habits of civilized life, or who induces 
or encourages any such Indian or Indians to camp, remain, or hunt 
for any time or for any purpose within any village or settlement of 
white people, or in the vicinity of such village or settlement, within 
any organized county in this territory, shall be deemed guilty of a 
misdemeanor, and upon conviction shall be punished by fine not less 
than twenty-five dollars for each Indian so kept, harbored, or in- 
duced to remain, and shall stand committed until such fine and costs 
are paid: provided the aggregate of such fine, upon each conviction, 
shall not exceed one hundred dollars. 


§ 741. Voting unlawfully at town meeting. Every per- 
son who votes at any annual township meeting in a township in which 
he does not reside, or who offers to vote at any annual township 
meeting after having voted at an annual township meeting held in 
- another township within the same year, is guilty of a misdemeanor. 


§ 742. Injurious acts not expressly forbidden. Every 
person who willfully and wrongfully commits any act which grossly 
injures the person or property of another, or which grossly disturbs 
the public peace or health, or which openly outrages public decency, 
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and is injurious to public morals, although no punishment is expressly 
prescribed therefor by this Code, is guilty of a misdemeanor. 


Violation of ławs for preservation of game and fish. See Pol. Code Dak. 
Appendix, c. 41. 7 


CHAPTER LVIII. 
GENERAL PROVISIONS. 


§ 743. Acts punishable in different ways. An act or 
omission which is made punishable in different ways by different pro- 
visions of this Code, or other penal statute, may be punished under 
either of such provisions, except that in the cases specified in sections 
seven hundred and fifty-four to seven hundred and fifty-seven, inclu- 
sive, the punishments therein prescribed are substituted for those pre- 
scribed for a first offense, but in no case can it be punished under 
more than one; and an acquittal, or conviction and sentence, under 
either one, bars a prosecution for the same act or omission under any 
other. 


§ T44. Acts punishable under foreign law. An act or 
omission declared punishable by this Code is not less so because it is 
also punishable under the laws of another state, government, or coun- 
try, unless the contrary is expressly declared in this Code. 


§ 745. Foreign conviction or acquittal. But whenever 
it appears upon the trial of an indictment that the accused has al- 
ready been acquitted or convicted upon any criminal prosecution under 
the laws of another state, government, or country, founded upon the 
act or omission in respect to which he is upon trial, this is a sufficient 
defense. 


§ 746. Contempts punishable as crimes. A criminal 
act is not the less punishable as a crime because it is also declared 
to be punishable as a contempt. 


§ 747. Mitigation of punishment. But where it is made 
to appear at the time of passing sentence upon a person convicted 
upon indictment that such person has already paid a fine or suf- 
fered an imprisonment for the act which he stands convicted, under 
an order adjudging it a contempt, the court authorized to pass sen- 
tence may mitigate the punishment to be imposed, in its discretion. 


§ 748. Aiding in misdemeanor. Whenever an act is de- 
clared a misdemeanor, and no punishment for counseling or aiding in 
the commission of such act is expressly prescribed by law, every per- 
son who counsels or aids another in the commission of such act 1s 
guilty of a misdemeanor. 
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§ 749. Sending letter, when complete. In the various 
gases in which the sending of a letter is made criminal by this Code, 
the offense is deemed complete from the time when such letter is de- 
posited in any post-office, or any other place, or delivered to any per- 
son with intent that it shall be forwarded. And the party may be 
indicted, and tried in any county wherein such letter is so deposited 
or delivered, or in which it shall be received by the person to whom it 
is addressed. 


§ 750. Omission to perform duty. No person is punish- 
able for an omission to perform an act where such act has been per- 
formed by another person acting in his behalf, and competent by law 
to perform it. 


§ 751. Attempts to commit crimes. No person can be 
convicted of an attempt to commit a crime when it appears that the 
crime intended or attempted was perpetrated by such person in pur- 
suance of such attempt. 


$ 752. Failures punishable. Every person who attempts to 
commit any crime, and in such attempt does any act’ towards the 
commission of such crime, but fails, or is prevented or intercepted in 
the perpetration thereof, is punishable, where no provision is made 
by law for the punishment of such attempt, as follows: 

1. If the offense so attempted be punishable by imprisonment in 
the territorial prison for four years or more, or by imprisonment in a 
county jail, the person guilty of such attempt is punishable by im- 
prisonment in the territorial prison, or in a county jail, as the case 
may be, for a term not exceeding one-half the longest term of im- 
prisonment prescribed upon a conviction for the offense so attempted. 

2. If the offense so attempted be punishable by imprisonment in 
the territorial prison for any time less than four years, the person 
guilty of such attempt is punishable by imprisonment in a county 
jail for not more than one year. 

3. If the offense so attempted be punishable by a fine, the offender 
convicted of such attempt is punishable by a fine not exceeding one- 
half the largest fine which may be imposed upon a conviction of the 
offense so attempted. 

4. If the offense so attempted be punishable by imprisonment 
and by a fine, the offender convicted of such attempt may be punished 
by both imprisonment and fine, not exceeding one-half the longest 
term of imprisonment, and one-half the largest fine which may be 
imposed upon a conviction for the offense so attempted. 


$ 758. Restriction. The last two sections do not protect a 
person who in attempting unsuccessfully to commit a crime accom- 
plishes the commission of another and different crime, whether greater 
or less in guilt, from suffering the punishment prescribed by law for 
the crime committed. : i 
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§ 754. Second offenses. Every person who, having been con- 
victed of any offense punishable by imprisonment in the territorial 
prison, commits any crime after such conviction, is punishable there- 
for as follows: 

1. Ifthe offense of which such person is subsequently convicted ig. 
such that, upon a first conviction an offender would be punishable by 
imprisonment in the territorial prison for any term exceeding five 
years, such person is punishable by imprisonment in the territorial 
prison for a term not less than ten years. 

2. If such subsequent offense is such that, upon a first conviction, 

the offender would be punishable by imprisonment in the territorial 
prison for five years, or any less term, then the person convicted of 
such subsequent offense is punishable by imprisonment in the terri- 
torial prison for a term not exceeding ten years. 
_ 8, If such subsequent conviction is for petit larceny, or for any 
attempt to commit an offense which, if committed, would be punish- 
able by imprisonment in the territorial prison, then the person con- 
victed of such subsequent offense is punishable by imprisonment in 
the territorial prison for term not exceeding five years. 


$ 755. Attempts to conceal death of child. Every woman 
who, having been convicted of endeavoring to conceal the birth of 
any issue of her body, which, if born alive, would be a bastard, or the 
death of any such issue under the age of two years, subsequently to 
such conviction endeavors to conceal any such birth or death of issue 
of her body, is punishable by imprisonment in the territorial prison 
not exceeding five years, and not less than two. 


$ 756. Second offenses—how punished. Every person 
who, having been convicted of petit larceny, or of any attempt to com- 
mit an offense which, if perpetrated, would be punishable by impris- 
onment in the territorial prison, commits any crime after such con- 
viction, is punishable as follows: 

1. If such subsequent offense is such that upon a first conviction 
the offender would be punishable by imprisonment in the territorial 
prison for life, at the discretion of the court, such person is punish- 
able by imprisonment in such prison during life. 

2. If such subsequent offense is such that upon a first conviction 
the offender would be punishable by imprisonment in the territorial 
prison for any term less than for life, such person is punishable by 
imprisonment in such prison for the longest time prescribed upon a 
conviction for such first offense. 

3. If such subsequent conviction is for petit larceny, or for any 
attempt to commit an offense which, if perpetrated, would be punish- 
able by imprisonment in the territorial prison, then such person 1s 
punishable by imprisonment in such prison for a term not exceeding 
five years. 
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§ 75%. Foreign conviction. Every person who has been 
convicted in any other state, government, or country of an offense 
which, if committed within this territory, would be punishable by the 
laws of this territory by imprisonment in the territorial prison, is 
punishable for any subsequent crime committed within this territory, 
in the manner prescribed in the last three sections, and to the same 
extent as if such conviction had taken place in any court of this ter- 
ritory. 


§ 758. Two or more terms of imprisonment. When 
any person is convicted of two or more crimes before sentence has 
been pronounced upon him for either, the imprisonment to which he 
is sentenced upon the second or other subsequent conviction must 
commence at the termination of the first term of imprisonment to 
which he shall be adjudged, or at the termination of the second or 
other subsequent term of imprisonment, as the case may be. 


§ 759. Imprisonment for life. Whenever any person is de- 
clared punishable for a crime by imprisonment in the territorial prison 
for a term not less than any specified number of years, and no limit | 
to the duration of such imprisonment is declared, the court authorized 
to pronounce judgment upon such conviction may, in its discretion, 
sentence such offender to imprisonment during his natural life or for 
any number of years, not less than such as are prescribed. But no 
person can in any case be sentenced to imprisonment in the territorial 
prison for any term less than one year. 


§ 760. Sentence—how to be limited. In cases where con- 
victs sentenced to be imprisoned in the territorial prison for a longer 
period than one year, it is the duty of the court before which the con- 
viction is had to limit the time of the sentence so that it will expire 
between the month of March and the month of November, unless the 
exact period of the sentence is fixed by law. i 


§ 761. Juvenile offenders. Whenever any person under the 
age of sixteen years is convicted of an offense punishable by impris- 
onment in the territorial prison, the court before whom such convic- 
tion was held, may, in its discretion, sentence the person so convicted 
to imprisonment in the county jail of the county in which such con- 
viction was had. 


$ 762. Fine may be added to imprisonment. Upon a 
conviction for any crime punishable by imprisonment in any jail or 
prison, in relation to which no fine is herein prescribed, the court . 
may impose a fine on the offender not exceeding two hundred dollars 
in addition to the imprisonment prescribed. 


§ 763. Civil rights suspended. A sentence of imprison- 
ment in the territorial prison for any term less than for life suspends 
all the civil rights of the person so sentenced, and forfeits all public 
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offices, and all private trusts, authority, or power, during the term of 
such imprisonment. 


$ 764. Civil death. A person sentenced to imprisonment in 
the territorial prison for life is thereafter deemed civilly dead. 


§ 765. Person of convict protected. The person of a con- 
vict sentenced to imprisonment in the territorial prison is under the 
protection of the law, and any injury to his person, not authorized by 
law, is punishable in the same manner as if he was not convicted or 
sentenced. 

*§ 765a. Penalty for cruelty to convict. If any officer or other person 
treat any prisoner in a cruel or inhuman manner he shall be punished by a 
fine not exceeding one thousand dollars, or by imprisonment in the county 


jail not exceeding twelve months, or by both such fine and imprisonment. 
(Sess. Laws 1879, c. 36, § 6.) 


*§ 7650. Penalty for annoying convict. The officer having such pris- 
yo oner in charge shall protect him from insult and annoyance and communica- 
tion with others while at labor, and in going to and returning from the same, 
and he may use such means as are necessary and proper therefor; and any 
person persisting in insulting and annoying, or communicating with, any pris- 
oner after being first commanded by such officer to desist, shall be punished 
by a fine not exceeding ten dollars, or by imprisonment not exceeding three 
a days. (Id. § 7.) 

aS § 766. Forfeitures. No conviction of any person for crime 
= works any forfeiture of any property, except in the cases of any out- 
t lawry, for treason, and other cases in which a forfeiture is expressly 

ao imposed by law. 


= § 767. Witness’ testimony— perjury. The various sec- 

tions of this Code which declare that evidence obtained upon the ex- 

- amination of a person as a witness shall not be received against him 

in any criminal proceeding, do not forbid such evidence being proved 

‘ against such person upon any proceedings founded upon a charge of 
perjury committed in such examination. 


§ 768. Certain terms defined. Wherever the terms men- 
tioned in the following sections are employed in this Code they are 
deemed to be employed in the senses hereafter affixed to them, except 
where a different sense plainly appears. 


§ 769. Willfully defined. The term “willfully,” when ap- 
plied to the intent [with] which an act is done or omitted, implies 
simply a purpose or willingness to commit the act or the omission re- 
ferred. to. It does not require any intent to violate law, or to injure 
another, or to acquire any advantage. f 


§ 770. Neglect, negligence, etc. The term “neglect,” “neg- 
ligence,” “negligent,” and “negligently,” when so employed, import a 
want of such attention to the nature or probable consequences of the 
act or omission as a prudent man ordinarily bestows in acting in his 
own concerns. 
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§ 771. Corruptly defined. The bea ‘eorruptly,” when so 
employed, imports a wrongful design to acquire some pecuniary or 
other advantage to the person guilty of the act or omission referred to. 


§ 772. Malice and maliciously defined. The terms “mal- 
ice” and “maliciously,” when so employed, import a wish to vex, an- 
noy, or injure another person, established either by proof or presump- 
tion.of law. 


§ 7738. Knowingly defined. The term “knowingly,” when 
so applied, imports only a knowledge that the facts exist which bring 
the act or omission within the provisions of this Code. It does not 
require any knowledge of the unlawfulness of such act or omision. 


§ 774. Bribe defined. The term “bribe” signifies any money, 
goods, right in action, property, thing of value, or advantage, pres- 
ent or prospective, or any promise or undertaking to give any, asked, 
given, or accepted, with a corrupt intent to influence unlawfully the 
person to whom it is given, in his action, vote, or opinion, in any pub- 
lic or official capacity. 


$ 775. Vessel defined. The word “vessel,” when used with 
reference to shipping, includes ships of all kinds, steam-boats, and 
‘steam-ships, canal-boats, and every structure adapted to be navigated 
from place to place. 


§ 776. Peace officer defined. The term “peace officer” sig- 
nifies any sheriff, coroner, constable, policeman, watchman of any 
incorporation, city, or town, and such other officer or officers whose 
duty it is made to enforce and preserve the public peace. 


§ 777. Magistrate defined. The term “magistrate” signifies 
any justice of the peace, judge of probate court, mayor of any incor- 
porated city or town, and such other officer or officers whose duty it 
is made by law to examine and punish violations of the public peace. 


§ 778. Signature defined. The term “signature” includes 
any name, mark, or sign, written with intent to authenticate any in- 
strument or writing. 


§ 779. Writing. The term “writing” includes printing. 
§ 780." Real property defined. The term “real property” 


includes every estate, interest, and right in lands, tenements, and 
hereditaments. 


§ 781. Personal property. The term “personal property” 
includes every description of money, goods, chattels, effects, evidences 
of right in action, and written instruments, by which any pecuniary 
obligation, right, or title to property, real or personal, is created or 
acknowledged, transferred, increased, defeated, discharged, or dimin- 
ished. 


§ 782. Property defined. The term “property” includes 
-both real and personal property. 
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§ 783. Person defined. The word “person” includes corpor- 
ations, as well as natural persons. 


§ 784. Same.- Where the term “person” is used in this Code to 
designate the party whose property may be the subject of any offense, 
it includes this territory, any other state, government, or country, 
which may lawfully own any property within this territory, and all 
Pe and private corporations, or joint associations, as well as in- 
dividuals. 


§ 785. Singular includes plural. The singular number in- 
cludes the plural, and the plural‘the singular. 


§ 786. Gender. Words used in the masculine gender com- 
prehend as well the feminine and neuter. 


§ 78%. Present tense. Words used in the present tense in- 
clude the future, but exclude the past. 


§ 788. Intent to defraud. Whenever, by any of the provis- 
ions of this Code an intent to defraud is required in order to consti- 
tute any offense, it is sufficient if an intent appears to defraud any 


“person, association, or body politic or corporate, whatever. 


§ 789. Civil remedies. The omission to specify or affirm in 
this Code any liability to any damages, penalty, forfeiture, or other 
remedy imposed by law, and allowed to be recovered or enforced in 
any civil action or proceeding, for any act or omission declared pun- 
ishable herein, does not affect any right to recover or enforce the 
same. 


§ 790. Proceeding to impeach or remove. The omis- 
sion to specify or affirm in this Code any ground of forfeiture of a 
public office or other trust or special authority conferred by law to 
impeach, remove, depose, or suspend any public officer or other per- 
son holding any trust, appointment, or other special authority con- 
ferred by law, does not affect such forfeiture or power, or any proceed- 
ing authorized by law to carry into effect such impeachment, removal, 
deposition, or suspension. 


§ 791. Military punishments. This Code does not affect 
any power conferred by law upon any court-martial or other military 
authority or officer to impose or inflict punishment upon offenders; 
nor any power conferred by law upon any public body, tribunal, or 
officer, to impose or inflict punishment for a contempt; nor any pro- 
visions of the laws relating to apprentices, bastards, disorderly per- 
sons, Indians, and vagrants. 


§ 792. Fines, etc., to county general fund. All fines, 
forfeitures, and pecuniary penalties, prescribed as a punishment, by 
any of the provisions of this Code, when collected, shall, when not 
otherwise specially provided, be paid into the treasury of the proper 
county, to be added to the county general fund. 


ae 


MEDICAL PROFESSION. 1269 


§ 798. Costs to be taxed. In all cases of conviction, the 
costs of the prosecution shall be taxed against the defendant, and en- 
forced as other judgments in criminal causes. 


Approved February 7, 1877. i 


CHAPTER LIX. 


An Act to Protect the Citizens of Dakota Territory, and Elevate the 
Standing of the Medical Profession. [Chapter 14, Laws 1868-69.] 


$ 1. Who may practice medicine. Be it enacted by the 
Legislative Assembly of the Territory of Dakota: ‘It shall be unlawful 
for any person within the limits of said territory, who has not at- 
tended two full courses of instruction, and graduated at some school 
of medicine, either of the United States or some foreign country, or 
who cannot produce a certificate of qualification from some state or 
county medical society, and is not a person of good moral character, 
to practice medicine in any of its departments, for reward or com- 
pensation, or attempt to practice medicine, or prescribe, medicine or 
medicines, for reward or compensation, for any sick person within 
the said territory of Dakota: provided, that in all cases when any 
person has been continuously engaged in the practice of medicine for 
a period of ten years or more he shall be considered to have com- 
plied with the provisions of this act. : 


§ 2. Punishment prescribed. Any person living in the 
territory of Dakota, or any person coming into said territory, who 
shall practice medicine, or attempt to practice medicine, in any of 
its departments, or perform, or attempt to perform, any surgical op- 
eration upon any person within the limits of said territory, in viola- 
tion of section one of this act, shall, upon conviction thereof, be fined 
not less than fifty nor more than one hundred dollars for such offense; 
and, upon conviction for a second violation of this act, shall, in addi- 
tion to the above fine, be imprisoned in a jail within said territory 
for a term not less than thirty days; and in no case wherein this act 
«shall have been violated shall any person so violating receive a com- 
pensation for services rendered: provided, that nothing herein con- 
tained shall in any way be construed to apply to any person practic- 
ing dentistry. 

§ 3. Effect. This act shall take effect and be in force from and 
after its passage and approval. 


Approved January 15, 1869. 
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CHAPTER LX. 
An Act to Regulate the Time for Burning Prairies. 


§ 1. Prairie fires forbidden. Be it enacted by the Legislative 
Assembly of the Territory of Dakota: That if any person or persons 
shall set or cause to be set on fire any woods, marsh, or prairie, or 
any grass or stubble lands, in the months of September, October, 
November, December, January, February, March, April, May, or June, 
except as hereinafter provided, such person or persons shall be deemed. 
guilty of a misdemeanor, and upon conviction thereof be fined a sum 
not more than one thousand dollars nor léss than ten dollars, and 
imprisonment in the county jail a period not longer than six months, 
one or both, at the discretion of the court, and shall also be liable in 
a civil action to any person or persons damaged by such fire to the: 
amount of such damages. 4 

Territory v. Scott, 2 Dak. 212; 6 N. W. Rep. 435. 


. § 2. Fires permitted, when. For the purposes of destroy-- 
ing any grass or stubble that may be on any piece of land at the 
time any person or persons commence to break or plow the same, it 
shall be lawful for such person or persons to set the same on fire at 
any time of the year: provided, that at the time of setting such grass 
or stubble on fire there shall be a strip of land well plowed or burned 
over, at least fifty feet in width, completely encompassing the plac 
where such fire is set. l 


§ 8. Accidental damages. If any fire: set as provided in 
section two of this act should, by accident, and without any fault 
or neglect of the person or persons setting the same, get beyond his 
or their control, such person or persons shall be liable, as provided 
in section one of this act, for all damages done by said fire, but not 
otherwise. But if such fire should by negligence, carelessness, or be 
intentionally permitted to spread beyond the bounds of such strip of 
land mentioned in section two, then the person or persons setting such 
fire shall be liable both civilly and criminally, as provided in section. 
one of this act. ` 


§ 4. Grasshopper destruction. It shall be lawful for any 
person or persons, at any time between the twentieth day April 
and the twentieth day of June, to set on fire, for the destruction of 
grasshoppers, any marshes, prairies, grass, or stubble lands owned. 
or occupied by him, her, or themselves, or any marshes, prairies, 
grass, or stubble lands adjacent thereto: provided, that the person 
or persons desiring to set such fire shall give at least twenty-four 
hours’ notice to all persons residing within one and a half miles of 
the place where the fire is to be set, and shall state, at the time of 


~ 
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giving said notice, the time when, and the place where, such fire 
will be set. Such person or persons shall take all necessary precau- 
tion before the setting of such fire to prevent damage by the same. 


§ 5. Fire limited. Fire set under the provisions of section 
four of this act shall not be allowed to spread beyond the control 
of the person or persons setting the same, and shall be subdued and 
extinguished the same day on which it is set. ~ 


§ 6. Penalty. Any person or persons violating the provisions 
of section five shall be liable in a civil action to any person or per- 
sons damaged by such fire to the amount of such damage, and, in 
case any person or persons shall negligently, carelessly, willfully, 
maliciously, or intentionally violate any of the provisions of section 
five, such person or persons shall be liable, both civilly and crimi- 
nally, the same as though they had violated ‘the ee of section 
one of this act. : 


§ 7. Effect. This act shall take effect and be in force from and 
after its passage and approval. 
Approved February 17, 1877. 
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An Act to Establish a Code of Criminal Procedure for Dakota Territory. 


PRELIMINARY PROVISIONS. 


§ 1. Title of Code. Be it enacted by the Legislative Assembly 
of the Territory of Dakota: This act shall be known as the Code of 
Criminal Procedure of the Territory of Dakota. 


§ 2. Crime defined—punishments. A crime or public of- 
fense is an act or omission forbidden by law, and to which is annexed, 
upon conviction, either of the following punishments : 

1. Death. 

2. Imprisonment. 

3. Fine. 

4. Removal from office. 

5. Disqualification to hold and enjoy any office of honor, trust, or 
profit under this territory. 


§ 8. Divison of crimes. Crimes or public offenses are di- 
vided into: . 

1. Felonies. 

2. Misdemeanors.” 


§ 4. Felony defined. A felony is a crime which is, or may 
be, punishable with death, or by imprisonment in the territorial 
prison. 


§ 5. Misdemeanor. Every other crime is a misdemeanor. 


§ 6. Punishment only on conviction. No person can be 
punished for a public offense except upon legal conviction in a court 
having jurisdiction thereof. 


§ 7. Indictment necessary, except. Every public offense 
must be prosecuted by indictment, except: 

1. Where proceedings are had for the removal of civil officers of 
the territory. , 

2. Offenses arising in the militia, when in actual service, and in 
the land and naval forces in time of war, or which this territory may 
keep, with the consent of congress, in time of peace. 

(1273) 


1274 CODE OF CRIMINAL PROCEDURE. 


3. Offenses tried in justices’ and police courts, in cases concerning 
which, lawful jurisdiction, without the intervention of a grand jury, 
is, or may be, conferred upon said courts. 


§ 8. Criminal action defined. The proceeding by which 
a party charged with a public offense is accused and brought to trial 
and punishment, is known as a criminal action. 


§ 9. How prosecuted. A criminal action is prosecuted in 
the name of the territory of Dakota as a party, against the person 
charged with the offense. 


§ 10. Party defendant. The party prosecuted in a criminat 
action is designated in this Code as the defendant. 


§ 11. Rights of defendant. In a criminal action the de- 
fendant is entitled : 

1. Toa speedy and public trial; 

2. To be allowed counsel, as in civil actions, or to appear and de- 
fend in person and with counsel; and, 

3. To produce witnesses on his behalf, and to be confronted with 
the witnesses against him in the presence of the court. 


§ 12. But one prosecution, except. No person can be 
subjected to a second prosecution for a public offense, for which he 
has once been prosecuted and duly convicted or acquitted, except as 
hereinafter provided for new trials. 


$ 13. Witness against self—restraint. No person can be 
compelled in a criminal action to be witness against himself; nor can 
a person charged with a public offense be subjected before conviction 
to any more restraint than is necessary for his detention to answer 
the charge. 


§ 14. How conviction can be had. No person can be con- 
victed of a public offense unless by the verdict of a jury, accepted and 
recorded by the court, or upon a plea of guilty, or upon judgment 
against him upon a demurrer to the indictment, in the case mentioned 
in section 269, [272,] or upon a judgment of a police or justice's 
court, in cases in which such judgment may be lawfully given with- 
out the intervention of a jury and grand jury. 
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TITLE L 


OF THE COURTS HAVING JURISDICTION IN CRIM- 
INAL ACTIONS. 


§ 15. Jurisdiction of district court. There is in each of 
the three districts of this territory a court denominated the district 
court, with jurisdiction conferred by the organic act of this territory 
and other laws of congress, and having, among other things, common- 
law jurisdiction, and authority for the redress of all wrongs com- 
mitted against the laws of this territory, affecting persons or property. 


§ 16. District court, where held. Each of the said dis- 
trict courts may be held, for the trial of criminal actions, in any 
county or subdivision in the same district as is, or may be, provided 
by law. i 

§ 17. Jurisdiction of district court. The district court 
has jurisdiction : . 

1. To inquire, by the intervention of a grand jury, of all public of- 


fenses committed or triable in the county or subdivision for which ° 


the court may be held. 

2. To inquire into the cause of the detention of all persons im- 
prisoned in the jail of the county or subdivision, or otherwise de- 
tained, and to make an order for their recommitment or discharge, 
or otherwise, according to law. ° i 

3. To hear, try, and determine all criminal actions according to 
law, and to exercise all powers, whether original or appellate, con- 
ferred upon it by this Code, or by the other laws of this territory. 


§ 18. Final decisions—how reviewable. The final de- 
cisions of the district courts are reviewable and determinable by the 
supreme court, according to law, on writs of error allowable by the 
supreme court, and bringing up for review the record and biils of ex- 
ceptions. 


§ 19. Jurisdiction of justices of the peace. Justices of 
the peace shall have power and jurisdiction throughout their respect- 
ive counties, as follows: 

1. As committing magistrates, under the provisions of this Code, 
and sections three and one hundred and four of the Justice’s Code ; 
and, 

2. To exercise such lawful jurisdiction, to try and determine petit 
misdemeanors, not indictable, as by the organic law and said Jus- 
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tice’s Code, or other laws, is now, or may hereafter be, conferred upon 
them. 

Jurisdiction to fine and imprison for assault and battery, and for petit lar- 
ceny. See Penal Code Dak. *§ 308a. Jurisdiction to punish for using ob- 
scene language. See Penal Code Dak. *§ 366a. Juvenile offenders. See 
Pol. Code Dak. Appendix, c. 58, *§ 11. Corrupting the waters of Red River 
of the North, James river, and Rapid creek. Penal Code Dak. ¥*§§ 4354-4351. 
Jurisdiction to try and punish offenses in townships, towns, and cities. See 
Justices’ Code Dak. 286. 


*§ 19a. Any court, justice of the peace, police court, or police magistrate, 
in cases where such courts have jurisdiction under the laws of this territory, 
or as provided by the ordinances or charter of any incorporated town or city 
in the territory, shall have full power and authority to sentence such convict 
to hard labor, as provided in said section six hundred and forty, or as pro- 
vided in this act. (Sess. Laws 1879, c. 36, § 2.) 

*3 640a. 


TITLE II. 


OF THE PREVENTION OF PUBLIC OFFENSES. 


‘Coaprer I. Of lawful resistance. 
II. Of the intervention of officers of justice. 
III. Security to keep the peace. 
IV. Police in cities and villages, and their attendance at ex- 
posed places. 
V. Suppression of riots. 


CHAPTER I. 
OF LAWFUL RESISTANCE. 


§ 20. To commission of offense—by whom. Lawful re- 


sistance to the commission of a public offense may be made: 


1. By the party about to be injured. ; 
2. By other parties. 


§ 21. By party to be injured. Resistance sufficient fo pre- 
vent the offense may be made by the party about to be injured: 

1. To prevent an offense against his person or his family, or some 
member thereof. 
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2. To prevent an illegal attempt, by force, to take or injure prop- 
erty in his lawful possession. 


§ 22. By others. Any other person, in aid or defense of the 
person about to be injured, may make resistance sufficient to prevent 
the offense. 


| 


CHAPTER II. 
OF THE INTERVENTION OF THE OFFICERS OF JUSTICE. 


§ 23. Public offenses prevented. Public offenses may be 
prevented by the intervention of the officers of justice: 

1. By requiring security to keep the peace. \ 

2. By forming a police in cities and villages, and by requiring 
their attendance in exposed places. 

3. By suppressing riots. 


§ 24. Persons assisting officers justified. When the 
officers of justice are authorized to act in the prevention of public 
offenses, other persons who by their command act in their aid are 
justified in so doing. 


CHAPTER ITI. 
SECURITY TO KEEP THE PEACE. 


§ 25. Informations, before whom. An information, veri- 
fied by the oath of the complainant, may be laid before any of the 
magistrates mentioned in section ninety-four, that a person has 
threatened to commit an offense against the person or property of 
another. 


$ 26. Magistrate must issue warrant. Ifit appear from 
the information that there is just reason to fear the commission of 
the offense threatened by the person complained of, the magistrate 
must issue a warrant, directed generally to the sheriff of the county, 
or any constable, or marshal, or policeman of the city or town, recit- 
ing the substance of the information, and commanding the officer 
forthwith to arrest the person complained of and bring him before 
the magistrate of the county. 

§ 27. Proceedings if charge controverted. When the 
person complained of is brought before the magistrate, if the charge 
be controverted, the magistrate must take testimony in relation 
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- thereto. The evidence must, on demand of the defendant, be re. 


duced to writing and subscribed by the witnesses. 


§ 28. Person to be discharged. If it appear that there ig 
no just reason te fear the commission of the offense alleged to have 
been threatened, the person complained of must be discharged. 

See *§ 40a. 


§ 29. When person must, give bond. If, however, there 
be jist reason to fear the commission of the offense, the person com- 
plained of may be required to enter into an undertaking in such sum, 
not exceeding one thousand dollars, as the magistrate may direct, 
with one or more sufficient sureties, to abide the order of the next 
district court of the county, and in the mean time to keep the peace 
towards the people of this territory, and particularly towards the 


-complainant, 


§ 80. Where bond is or is not given. If the undertak- 
ing required by the last section be given, the party complained of 
must be discharged. If he do not give it, the magistrate must com- 
mit him to prison, specifying in the warrant the requirement to give 
security, the amount thereof, and the omission to give the same. 


§ 81. Person may be discharged. If the person com- 
plained of be committed for not giving security, he may be discharged 
by any justice of the peace of the county, or police or special justice 
of the city, upon giving the same. 


§ 32. Magistrate to transmit undertaking. The un- 
dertaking must be transmitted by the magistrate to the next district 
court of the county. 


§ 33. Assault in presence of magistrate. A person who, 
in the presence of a court or magistrate, assaults or threatens to as- 
sault another, or commit an offense against his person or property, 
or who contends with another with angry words, may be ordered by 
the court or magistrate to give security, as provided in section twenty- 
nine, or, if he refuses to do so, he may se committed, as provided 1 in 
section thirty. r 


$ 34. Person must appear at district court. A person 
who has entered into an undertaking to keep the peace must appear 
on the first day of the next term of the district court of the county. 
If he do not, the court may forfeit his undertaking and order it. to 
be prosecuted, unless his default be excused. 


§ 85. When person may be discharged. If the com- 
plainant do not appear, the person complained of may be discharged, 
unless good cause to the contrary be shown. 


§ 36. Proceedings when parties appear. If both par- 


ties appear, the court may hear their proofs and allegations, and may 
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t 
either discharge the undertaking, or require a new one for a time not 
exceeding one year. 


§ 37. When undertaking to keep the peace is broken. 
An undertaking to keep the peace is broken on the failure of a per- 
son complained of to appear at the district court, as provided in sec- 
tion thirty-four, or upon his being convicted of a breach of the peace. 


$ 38. Undertaking prosecuted. Upon thedistrict attorney 
producing evidence of such conviction to the district court to which 
the undertaking is returned, that court must order the undertaking 
to be prosecuted, and the district’ attorney must thereupon commence 
an action upon it in the name of this territory. 


§ 39. What alleged in the action. In the action, the of- 
fense stated in the record of conviction must be alleged as the breach 
of the undertaking, and such record is conclusive evidence thereof. 


§ 40. Limitation. Security to keep the peace or to be of good 
behavior cannot be required, except as prescribed in this chapter. 

*§ 40a. Court shall tax costs. In all cases of security to keep the peace 
under chapter three of the Code of Criminal Procedure, the court, in addi- 
tion to the orders mentioned in said chapter, shall tax the costs against the 
complainant or defendant, or both, as justice may require, and enter’ judg- 
ment therefor, which may be enforced as judgments for costs in criminal 
cases, and execution may issue therefor. (Sess. Laws 1881, c. 38, § 1.) 


$ 


CHAPTER IV. 
POLICE IN CITIES, AND THEIR ATTENDANCE AT EXPOSED PLACES. 


§ 41. Organization of police. The organization and regu- 
lation of the police in the cities and villages of this territory are gov- 
erned by special statutes. 


§ 42. Force to attend. public meetings. The mayor, or 
other offcer having the direction of the police in a city or village, 
must order a force sufficient to preserve the peace to attend any pub- 
lic meeting, when he is satisfied that a breach of the peace is reason- 
ably apprehended. 
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CHAPTER V. 
SUPPRESSION OF RIOTS. 


§ 43. Officer may command assistance. When a sheriff 
or other public officer, authorized to execute process, finds or has rea- 
son to apprehend that resistance will be made to the execution of the 
process, he may command as many male inhabitants of his county 
as he may think proper, and any military company or companies in 
the county, armed and equipped, to assist him in overcoming the re- 
sistance, and, if necessary, in seizing, arresting, and confining the 
resisters, and their aiders and abettors, to be punished according to 
law. 


§ 44. Officer must report resisters. The officer must 
certify to the court from which the process is issued, the names of the 
resisters and their aiders and abettors, to the end that they may be 
proceeded against for contempt. 


§ 45. Refusal a misdemeanor. Every person commanded 
by a public officer to assist him in the execution of process, as pro- 
vided in section forty-three, who, without lawful cause, refuses or 
neglects to obey the command, is guilty of a misdemeanor. 


§ 46. Governor order additional force. If it appears 
to the governor that the power of the county is not sufficient to en- 
able the sheriff to execute process delivered to him, or to suppress 
riots and to preserve the peace, he must, on the application of the 
sheriff or the judge, order such a force from any other county or 
counties as is necessary; and all persons so ordered or summoned 
by the governor or acting governor are required to attend and act; 
and any such persons who without lawful cause refuse or neglect to 
obey the command are guilty of a misdemeanor. 


$ 47. Governor may call on the military. Under the 
facts and circumstances mentioned in the last section, and when the 
civil power of the county is not deemed sufficient, it shall be the duty 
of the governor to apply to the military authorities of the United States 
for a force sufficient to execute the laws and to prevent resistance 
thereto, to suppress riots, execute process, and preserve the peace. 


§ 48. Unlawful assemblage. Where any number of per- 


_ sons, whether armed or not, are unlawfully or riotously assembled, 


the sheriff of the county, or any sheriff of the subdivision, and his 
deputies, the officials governing the city or town, or the justices of 
the peace, and marshals and constables, and police thereof, or any of 
them, must go among the persons assembled, or as near to them as 
possible, and command them, in the name of the territory, immedi- 
ately to disperse. 
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§ 49. Proceedings if do not disperse. If the persons 
assembled do not immediately disperse, the magistrates and officers 
must arrest them, or cause them to be arrested, that they may be pun- 
ished according to the law, and for that purpose may command the 
aid of all persons present or within the county. 


§ 50. Who deemed rioters. If a person, so commanded to 
aid the magistrates or officers, neglect to do so, he is deemed one of 
the rioters and is punishable accordingly. 


§ 51. Officer guilty of misdemeanor. If a magistrate or 
officer having notice of an unlawful or riotous assembly, mentioned 
in section forty-eight, neglect to proceed to the place of the assembly, 
or as near thereto as he can with safety, and to exercise the authority 
with which he is invested for suppressing the same, and arresting the 
offenders, he is guilty of a misdemeanor. 


§ 52. When officers may disperse same. Ifthe persons 
assembled and commanded to disperse do not immediately disperse, 
any two of the magistrates or officers mentioned in section forty-eight 
may command the aid of a sufficient number of persons, and may 
proceed in such manner as in their judgment is necessary to disperse 
the assembly and arrest the offenders. 


§ 53. Precautions before endangering life. Every en- 
deavor must be used, both by the magistrates and civil officers, and 
by the officer commanding the troops, which can be made consistently 
with the preservation of life, to induce or force the riotors to disperse 
before an attack is made upon them by which their lives may be en- 
dangered. a 


§ 54. Penalty for resisting. A person who, after the pub- 
lication of a proclamation by the governor or acting governor, or who, 
after lawful notice as aforesaid to disperse and retire, resists or aids 
in resisting the execution of process in a county declared to be in a 
state of riot or insurrection, or who aids or attempts the rescue or 
escape of another from lawful custody or confinement, or who resists 
or aids in resisting a force ordered out by the governor or any civil 
officer, as aforesaid, to quell or suppress an insurrection or riot, is 
guilty of a felony, and is punishable. by imprisonment in the territo- 
rial prison for not less than two years. 
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TITLE III. 


OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF 
PUBLIC OFFICERS. 


CHAPTER I. 
OF THE REMOVAL OF CIVIL OFFICERS. 


§ 55. Proceedings. In addition to the proceedings mentioned 
in chapter twenty-six of the Code of Civil Procedure and chapter twen- 
ty-two of the Political Code, and apart and distinct from any other 
criminal action or proceedings, the following provisions are adopted 
to obtain a judgment of removal from office: 


§ 56. Accusation, how presented. An accusation in writ- 
ing against any county, township, city, or municipal officer, for willful 
or corrupt misconduct in office, may be presented by the grand jury 
to the district court of the county in or for which the officer accused 
is elected or appointed. 


§ 57. Requisites of accusation. The accusation must state 
the offense charged, in ordinary and concise language, without repe- 
tition, and in such manner as to enable a person of common under- 
standing to know what is intended. 


§ 58. Duty of judge and attorney. After receiving the 
accusation the judge to whom it is delivered must forthwith cause it 
to be transmitted to the district attorney of the county or subdivision, 
except when he is the officer accused, who must cause a copy thereof 
to be served upon the defendant, and require, by written notice of noi 
less than five days, that he appear before the district court of the 
county or subdivision, and answer the accusation at a specified time. 
The original accusation must then be filed With the clerk of the court. 


§ 59. Defendant to appear. The defendant must appear at 
the time appointed in the notice and answer the accusation, unless, 
for sufficient cause, the court assigns another day for that purpose. If 
he do not appear, the court may proceed to hear and determine the ac- 
cusation in his absence. 

§ 60. Defendant’s answer. The defendant may answer the 
accusation either by objecting to the sufficiency thereof, or of any 
article therein, or by denying the truth of the same. 
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§ 61. How objection made. If he object to the legal suf- 
ficiency of the accusation, the objection must be in writing, but need 
not be in any specific form, it being sufficient if it present intelligibly 
the ground of the objection. 


§ 62. Denial. If he deny the truth of the accusation the denial 
may be oral, and without oath, and must be entered upon the minutes. 


§ 68. Answer. If an objection to the sufficiency of the accusa- 
tion be not sustained, the defendant must answer the accusation 
forthwith. 


§ 64. Judgment or trial. If the defendant plead guilty, or 
refuse to answer the accusation, the court must render judgment of 
conviction against him. If he deny the matters charged, the court 
must proceed to try the accusation. 


§ 65. Method of trial. The trial must be by a jury, and con- 
ducted in all respects in the same manner as the trial of an indict- 
ment for a misdemeanor. 


§ 66. Judgment if convicted. Upona conviction, the court 
must pronounce judgment that the defendant be removed from office. 
But, to warrant a removal, the judgment must be entered upon the 
minutes, assigning therein the causes of removal. 


§ 67. Removal of territorial officers. The same proceed- 
ings may be had, on like grounds, for the removal of any territorial 
officer elected by the people of the territory, or appointed by the gov- 
ernor thereof, except delegate to congress and members of the legis- 
lative assembly. 


§ 68. What jury to present. In such proceedings the ac- 
cusation may be presented by the grand jury of the county or subdi- 
vision in which such territorial officer resides, or in which he has his 
place of office for the usual transaction of his official business. 


§ 69. Removal of district attorney. The same proceed- 
ings may be had on like grounds for the removal of a district attor- 
ney, except that the accusation must be delivered by the judge to the 
clerk, and by him to such person as may be appointed by the judge 
to act as prosecuting officer in the matter, who is authorized and're- 
quired to conduct the proceedings. 


§ 70. Other proceedings and penalties. The same pro- 
ceedings may be had against any officer within the jurisdiction of the 
court who is accused of charging and collecting illegal fees for serv- 
ices rendered or to be rendered in his office, or who has refused or 
neglected to perform the official duties pertaining to his office, or who 
has rendered himself incompetent to perform his said duties by rea- 
son of habitual drunkenness, and upon a conwiction thereof the court 
may pronounce judgment that the defendant be removed from office, 
or that he pay a fine not exceeding five hundred dollars, in favor of 


. + SE Pitre can ene o a sao SEINE ete Ten TF in ET vies 


Sate at OR itis HER A ee 


1284 CODE OF CRIMINAL PROCEDURE, 


the informer, with costs of suit; or the court may, in its discretion, 
pronounce judgment, both for his removal from office and for the pay- 
ment of the fine and costs. 


TITLE IV. 


OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROS-. 
ECUTED BY INDICTMENT TO THE COM- 
MITMENT, INCLUSIVE. 


CHAPTER I. Of the local jurisdiction of public offenses. 
. Of the time of commencing criminal actions. 
JH. Of the information. 
IV. The warrant of arrest. 
V. Arrest, by whom, and how made. 
VI. Retaking after an escape or rescue. 
VII. Examination of the case and discharge of the de- 
fendant, or holding him to answer. 


CHAPTER I. 
OF THE LOCAL JURISDICTION OF PUBLIC OFFENSES. 


§ 71. Who punishable. Every person is liable to punish- 
ment for a public offense, as is prescribed by section fifteen of the 
Penal Code, except it is by law cognizable exclusively in the courts 
of the United States. 


§ 72. Offenses consummated within territory. When 
the commission of a public offense, commenced without this territory, 
is consummated within its boundaries, the defendant is liable to pun- 
ishment therefor in this territory, though he were out of the territory 
at the time of the commission of the offense charged, if he consum- 
mated it in this territory through the intervention of an innocent or 
guilty agent, or by any other means proceeding directly from himself; 
and in such case the jurisdiction is isin the county in which the offense 
is consummated. 
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§ 73. Jurisdiction in case of duel. When an inhabitant 
or resident of this territory, by previous appointment or engagement, 
fights a duel, or is concerned as second therein, out of the jurisdic- 
tion of this territory, and in the duel a wound is inflicted upon a per- 
son, whereof he dies in this territory, the jurisdiction of the offense 
is in the county where the death happened. 


§ 74. When person leaves to evade law. When an in- 
habitant of this territory shall have left the same for the purpose of 
evading the operation of the provisions of the statutes relating to 
dueling and challenges to fight, with the intent or for the purpose of 
doing any of the acts prohibited therein, the jurisdiction is in the 
county in which the offender was an inhabitant when the offense was 
committed, or in any county in which, in the opinion of the governor, 
the evidence can be most conveniently obtained and produced, to be 
designated by him by a written appointment, filed in the office of 
the clerk of the court of that county. 


§ 75. Offense committed in two counties. When a pub- 
lic offense is committed, partly in one county and partly in another 
county, or the acts or effects thereof, constituting or requisite to the 
offense, occur in two or more counties, the jurisdiction is in either 
county. i 


§ 76. Committed near boundary. When a public offense 
is committed on the boundary of two or more counties, or within five 
hundred yards thereof, the jurisdiction is in either county. 


§ 77. On board vessel. When an offense is committed in 
this territory on board a vessel navigating a river, lake or canal, or 
lying therein in the prosecution of her voyage, the jurisdiction is in 
any county through which the vessel is navigated in the course of her 
voyage, or in the county where the voyage terminates. 


§ 78. Jursidiction in certain cases. The jurisdiction of an 
indictment : 

1. For forcibly and without lawful authority seizing and confin- 
ing another, or inveigling or kidnaping him with intent, against his 
will, to cause him to be secretly confined or imprisoned in this terri- 
tory, or to be sent out of the territory, or from one county to another; or, 

2. For decoying, or taking, or enticing away a child under the 
age of twelve years, with intent to detain and conceal it from its 
parent, guardian, or other person having lawful charge of the child ; or, 

8. For inveigling, enticing, or taking away an unmarried female 
of previous chaste character, under the age of twenty-one years, for 
the purpose of prostitution; or, 

4. For taking away any female under the age of sixteen years, 
from her father, mother, guardian, or other person having the legal 
charge of her person, withoutetheir consent, either for the purpose of 
concubinage or prostitution, 
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Is in any county in which the offense is committed, or into or out 
of which the person upon whom the offense was committed, may, in 
the commission of the offense, have been brought, or in which an act 
was done by the defendant in instigating, procuring, promoting, aid- 


- Ing, or in being an accessory to, the commission of the offense, or in 


abetting the parties concerned therein. 


§ 79. Bigamy or incest. When the offense, either of big- 
amy or of incest, is committed in one county, and the defendant is 
apprehended in another, the jurisdiction is in either county. 


§ 80. Proceedings in certain cases. When property taken 
in one county, by burglary, robbery, larceny, or embezzlement has 
been brought into another, the jurisdiction of the offense is in either 
county. But if, before the conviction of the defendant in the latter, 
he be indicted in the former county, the sheriff of the latter must, 
upon demand, deliver him to the sheriff of the former county, upon 
being served with a certified copy of the indictment, and upon a, re- 
ceipt indorsed thereon by the sheriff of the former county, of the de- 
livery of the body of the defendant; and is, on filing the copy of the 
indictment and the receipt, exonerated from all liability in respect to 
the custody of the defendant. 


§ 81. Jurisdiction of accessory. In the case of an acces- 
sory in the commission of a public offense, the jurisdiction is in the 
county where the offense of the accessory was committed, notwith- 
standing the principal offense was committed in another county. 


§ 82. Conviction or acquittal a bar. When an act 
charged as a public offense is within the jurisdiction of another ter- 
ritory, county, or state, as well as this territory, a conviction or ac- 
quittal thereof in the former is a bar to a prosecution or indictment 
therefor in this territory. 


§ 838.: Same of two counties. When an offense is in the 
jurisdiction of two or more counties, a conviction or acquittal thereof 
in one county is a bar to a prosecution or indictment thereof in an- 


other. 


§ 84. Indictment for escape. The jurisdiction of an in- 
dictment for escaping from prison is in any county of the territory. 


§ 85. Stolen property. The jurisdiction of an indictment 
for stealing in any state or country, or other territory, the property 
of another, or receiving it, knowing it to have been stolen, and bring- 
ing the same into this territory, is in any county into or through 
which such stolen property has been brought. 

§ 86. For murder or manslaughter. The jurisdiction of 


an indictment for murder or manslaughter, when the injury which. 
caused the death was inflicted in one county, and the party injured. 
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dies in another county or out of the territory, is in the county where 
the injury was inflicted. 


$ 87. Against a principal not present. The jurisdiction 
_ of an indictment against a principal in the commission of a publie 
offense, when such principal is not present at the commission of the 
principal offense, is in the same county it would be under this Code 
if he were so present and aiding and abetting therein. 


CHAPTER II. 
OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 


§ 88. For murder unlimited. There is no limitation of the 
time within which a prosecution for murder must be commenced. It 
may be commenced at any time after the death of the person killed. 


§ 89. Limit in other cases. In all other cases an indict- 
ment for a public offense must be found within three years after its 
commission. 


§ 90. Defendant’s absence. If, when the offense is com- 
mitted, the defendant be out of the territory, the indictment may 
be found within the term herein limited after his coming within the 
territory, and no time during which the defendant is not an inhabit- 
ant of or usually resident within the territory is part of the limita- 
tion. 


§ 91. Whenindictmentis found. An indictment is found, 
within the meaning of the last three sections, when it is duly pre- 
sented by the grand jury in open court, and there received and filed. 


CHAPTER HI. 
OF THE INFORMATION. 


§ 92. Information defined. The information is the allega- 
tion in writing, made to a magistrate, that a person has been guilty 
of some designated public offense. 


§ 93. Magistrate defined. A magistrate is an officer having 
power to issue a warrant for the arrest of a person charged with a 
public offense. 
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§ 94. Who are magistrates. The following persons are mag- 
istrates : 

1. The judges of the supreme court. 

2. The district judges. 

8. Justices of the peace. 

4. Police and other special justices, appointed or elected in a city, 
village, or town. 


CHAPTER IV. 
THE WARRANT OF ARREST. 


§ 95. Magistrate must issue. When an information, veri- 
fied by oath or affirmation, is laid before the magistrate, of the com- 
mission of a public offense, he must, if satisfied therefrom that the 
offense complained of has been committed, and that there is reason- 
able ground to believe that the defendant has committed it, issue a 
warrant of arrest. 


§ 96. Warrant—form of. A warrant of arrest is an order 
in writing, in the name of the territory, signed by a magistrate, com- 
manding the arrest of the defendant, and may be substantially in 
the following form: 

County of : 

The Territory of Dakota. To any sheriff, constable, marshal, or policeman, 
in this territory, (or in the county of , or as the case may be:) 

Information upon oath having been this day laid before me that the crime 
of (designating it) has been committed, and accusing C. D. thereof; 

You are therefore commanded forthwith to arrest the above named C. D. 
and bring him before me, at (naming the place,) or in case of my absence or 
inability to act, before the nearest or most accessible magistrate in this county. 

Dated at , this day of , 18—. 

E. F., Justice of the Peace, (or as the case may be.) 


§ 9%. Requisites of warrant. The warrant must specify 
the name of the defendant, or, if it be unknown to the magistrate, the 
defendant may be designated therein by any name. It must also 
state an offense in respect to which the magistrate has authority to- 
issue the warrant, and the time of issuing it, and the county, city, 
town, or village where it is issued, and be signed by the magistrate, 
with his name of office. 


§ 98. To whom directed. The warrant must be directed to 
and executed by a peace officer. 


§ 99. Peace officer. A peace officer is a sheriff of a county or 
subdivision, or constable, marshal, or policeman of a city, town, or 
village, or township. 
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§ 100. Warrant by judges. If the warrant be issued by a 
judge of the supreme court, or a district judge, it may be directed 
generally to any sheriff, constable, marshal, or policeman in the ter- 
ritory, and may be executed by any of those officers to whom it may 
be delivered. 


§ 101. Execution—other county. If it be isssued by any 
other magistrate, it may be directed generally to any sheriff, consta- 
ble, marshal, or policeman, in the county in which it is issued, and 
may be executed in that county, or if the defendant be in another 
county it may be executed therein, upon the written direction of a 
magistrate of that county, indorsed upon the warrant, signed by him, 
with his name of office, and dated at the county, city, town, or vil- 
lage where it is made, to the following effect: 

This warrant may be executed in the county of 


, (as the case may be.) 


§ 102. Prerequisites to indorsement. The indorsement 
mentioned in the last section cannot, however, be made unless upon 
the oath of a creditable witness, in writing, indorsed on or annexed 
to the warrant, proving the handwriting of the magistrate by whom 
it was issued. Upon this proof the magistrate indorsing the warrant 
is exempted from liability toa civil or criminal action, though it after- 
wards appear that the warrant was illegally or improperly issued. 


§ 103. Duty of officer, if felony. If the offense charged in 
the warrant be a felony, the officer making the arrest must take the 
defendant before the magistrate who issued the warrant, or some 
other magistrate in the same county, as provided in section one hun- 
dred and seven. 


§ 104. If a misdemeanor. If the offense charged in the 
warrant be a misdemeanor, and the defendant be arrested in another 
county, the officer must, upon being required by the defendant, take 
him before a magistrate in that county, who must admit the defend- 
ant to bail, and take bail from him accordingly. 


§ 105. Proceedings if bail taken. On taking bail, the mag- 
istrate must -certify that fact on the warrant; and deliver-the war- 
rant and undertaking of bail to the officer having charge of the de- 
fendant. The officer must then discharge the defendant from arrest, 
and must, without delay, deliver the warrant and undertaking to the 
clerk of the court at which the defendant is required to appear. 


§ 106. Where bail is not given. If, on the admission of 
the defendant to bail, as provided in section one hundred and four, bail 
be not forthwith given, the officer must take the defendant before the 
magistrate who issued the warrant, or some other magistrate in the 
same county, as provided in the neat section. 

§ 107. When issuing magistrate absent. When, by the 
preceding sections of this chapter, the defendant is required to be 
taken before the magistrate who issued the warrant, he may, if the 


ee ee Oe a DE ee ae 
a 


1290 CODE OF CRIMINAL PROCEDURE. 


magistrate be absent or unable to act, be taken before the nearest or- 
most accessible magistrate in the same county. The officer must at 
the same time deliver to the magistrate the warrant, with the return 
indorsed and subscribed by him. 


§ 108. Delay prohibited. The defendant must in all caseg 
be taken before the magistrate without unnecessary delay. 


§ 109. Before magistrate did not issue. If the defend. 
ant be taken before a magistrate other than the one who issued the 
warrant, the information on which the warrant was granted must be 
sent to that magistrate, or if it cannot be procured, the prosecutor 
and his witness must be summoned to give their testimony anew. 


§ 110. Defendant from other county. . When an informa- 
tion is laid before a magistrate of the commission of a public offense 
triable in another county of the territory, but showing that the de- 
fendant is in the county where the information is laid, the same pro- 
ceedings must be had as prescribed in this chapter, except that the 
warrant must require the defendant to be taken before the nearest 
and most accessible magistrate of the county in which the offense is 
triable, and the information of the informant with the depositions, if 
any, of the witnesses who may have been produced, must be delivered 
by the magistrate to whom the warrant is delivered. 


§ 111. Duty of officer. The officer who executes the warrant 
must take the defendant before the nearest or most accessible magis- 
trate of the county in which the offense is triable, with his return 
indorsed thereon, and the magistrate must then proceed in the same 
manner as upon a warrant issued by himself. 


§ 112. If offense a misdemeanor. If the offense charged 
in the warrant issued pursuant to section one hundred and ten is a 
misdemeanor, the officer must, upon being required by the defendant, 
take him before a magistrate of the county in which the warrant was 
issued, who must admit the defendant to bail, and immediately trans- 
mit the warrant, information, depositions, if any, and undertaking, to 
the clerk of the court in which the defendant is required to appear. 


CHAPTER VY. 
ARREST, BY WHOM AND HOW MADE. 


§ 113. Arrest defined. Arrest is the taking of a person into 
custody that he may be held to answer for a public offense. 


§ 114. By whom made. An arrest may be either: 
1. By a peace officer, under a warrant; 
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2. By a peace officer, without a warrant; or, 
3. By a private person. 


§ 115. Aid of officer. Every person must aid an officer in 
the execution of a warrant, if the officer require his aid. 


§ 116. Felony, when made—misdemeanor. If the of- 
fense charged is a felony the arrest may be made on any day, and at 
any time of the day or night. If it is a misdemeanor, the arrest can-' 
not be made at night, unless upon the direction of the magistrate, in- 
dorsed upon the warrant. 


§ 117. Arrest, how made. An arrest is made by an actual 
restraint of the person of the defendant, or by his submission to the 
custody of the officer. 


§ 118. Restraint. The defendant is not to be subjected to any 
more restraint than is necessary for his arrest and detention. 


§ 119. Officer must show warrant. The officer must in- 
form the defendant that he‘acts under the authority of the warrant, 
and must also show the warrant, if required. 


§ 120. If defendant resist. If, after notice of intention to 
arrest the defendant, he either flee or forcibly resist, the officer may 
use all necessary means to effect the arrest. 


§ 121. Officer may break door. The officer may break 
open an outer or inner door or window of a dwelling-house to exe- 
cute the warrant, if, after notice of his authority and purpose, he be 
refused admittance. 


§ 122. Same to liberate. An officer may break open an outer 
or inner door or window of a dwelling-house for the purpose of liber- 
ating a person who, having entered for the purpose of making an ar- 
rest, is detained therein, or when necessary for his own liberation. 


§ 123. Arrest without warrant. A peace officer may, with- 
out a warrant, arrest a person: 

1. For a public offense committed or attempted in his presence. 

2. When the person: arrested has committed a felony, although 
not in his presence. 

3. When a felony has in fact been committed, and he has a rea- 
sonable cause for believing the person arrested to have committed it. 

4, Ona charge, made upon reasonable cause, of the commission of 
a felony by the party arrested. 


§ 124. May break door. To make an arrest, as provided in 
the last section, the officer may break open an outer or inner door or 
window of a dwelling-house, if, after notice of his office and purpose, 
he be refused admittance. 


§ 125. Without warrant at night. He may also, at night, 
without a warrant, arrest any person whom he has reasonable cause 
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for believing to have committed a felony, and is justified in making 
the arrest though it afterwards appear that the felony had not been 
committed. 


§ 126. Authority stated. When arresting a person without 
a warrant the officer must inform him of his authority and’ the cause 
of the arrest, except when he is in the actual commission of a public 
offense, or is pursued immediately after an escape. 


§ 127. Bystander’s arrest. He may take before a magis- 
trate a person who, being engaged in a breach of the peace, is ar- 
rested by a bystander and delivered to him. 


§ 128. Offensein presence of magistrate. Whena public 
offense is committed in presence of a magistrate, he may, by a verbal 
or written order, command any person to arrest the offender, and 
may thereupon proceed as if the offender had been brought before 
him on a warrant of arrest. 


§ 129. Private person arrest. A private person may ar- 
rest another : 

1. Fora public offense committed or attempted in his presence. 

2. When the person arrested has committed a felony, although 
not in his presence. 

3. When a felony has been in fact committed, and he has reason- 
able cause for believing the person arrested to have committed it. 


§ 130. Inform person of cause. He must, before making 
the arrest,-inform the person arrested of the cause thereof, and re- 
quire him to submit, except when he is in the actual commission of © 
the offense, or when he is arrested on pursuit immediately after its 
commission. 


§ 131. Private person may break door. [I the person to 
be arrested have committed a felony, and a private person, after no- 
tice of his intention to make the arrest, be refused admittance, he 
may break open an outer or inner door or window of a dwelling-house 
for the purpose of making the arrest. 


§ 132. Duty in such cases. A private person who has ar- 
rested another for the commission of a public offense, must, without 
unnecessary delay, take him before a magistrate or deliver him fo a 
peace officer. . 


§ 133. Offensive weapons taken. Any person making an 
arrest must take from the person arrested all offensive weapons which 
he may have about his person, and must deliver them to the magis- 
trate before whom he is taken. 
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CHAPTER VI. 
RETAKING AFTER AN ESCAPE OR RESCUE. ` 


§ 184. Pursuit and rearrest. If a person arrested escape 
or be rescued, the person from whose custody he escaped or was res- 
cued may immediately pursue and retake him, at any time, and in 
any place in the territory, 


§ 1385. May break door or window. To retake the per- 
son escaping or rescued, the person pursuing may, after notice of his 
intention and refusal of admittance, break open an outer or inner 
door or window of a dwelling-house. 


CHAPTER VII. 


EXAMINATION OF THE CASE AND DISCHARGE OF THE DEFENDANT, 
OR HOLDING HIM TO ANSWER. 


§ 136. Magistrate’s duty. When the defendant is brought 
before a magistrate upon an arrest, either with or without a warrant, 
on a charge of having committed a public offense, the magistrate must 
immediately inform him of the charge against him, and of his right 
to the aid of counsel in every stage of the proceedings, and also of his 
right to waive an examination before any further proceedings are had. 

Sec. 249. 


§ 137. Allow defendant counsel. He must also allow the 
defendant a reasonable time to send for counsel, and adjourn the ex- 
amination for that purpose; and must, upon the request of the de- 
fendant, require a peace officer to take a message to such counsel, in 
the county or city, as the defendant may name. The officer must, 
without delay, perform that duty, and shall receive fees therefor as 
as upon service of a subpoena. 

Sec. 249. 


§ 138. Examination. The magistrate must, immediately after 
the appearance of counsel, or if none appear, and the defendant re- 
quire the aid of counsel, after waiting a reasonable time therefor, 
proceed to examine the case. 

Sec. 249. 


§ 139. Adjournment. The examination must be completed at 
one session, unless the magistrate, for good cause, adjourn it. The 
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adjournment cannot be for more than two days at each time, nor more 
than six days in all, unless by consent or on motion of the defendant. 


§ 140. Disposition of defendant on adjournment. If 
an adjournment be had for any cause, the magistrate must commit 
the defendant for examination, or discharge him from custody upon 
sufficient bail or upon the deposit of money as provided in this Code, 
as security for his appearance at the time to which the examination 
is adjourned. 


§ 141. Commitment for examination. The commitment 
for examination is by an indorsement signed by the magistrate on the 
warrant of arrest, to the following effect: 

The within-named A. B., having been brought before me under this war- 
rant, and having failed to give bail for his appearance, is committed to the 
sheriff of the county of , (or to the marshal of the city of , aS the 
case may be,) to await examination on the day of » 18—, at ` 
o’clock, at which time you will have his body before me at my office. 


§ 142. Duty on examination. At the examination, the 
magistrate must, in the first place, read to the defendant the infor- 
mation on file before him. He must also, after the commencement 
of the prosecution, issue subpoenas for any witness required by the 
prosecutor or the defendant. 


§ 143. Rights of defendant. The witnesses must be exam- 
ined in the presence of the defendant, and may be cross-examined in 
his behalf. And on demand of the defendant all the testimony in the 
case must be reduced to writing in the form of depositions. 


§ 144. May produce witnesses. When the examination of 
the witnesses on the part of the territory is closed, any witnesses the 
defendant may produce must be sworn and examined. 

*S 144a. Person charged with crime to be competent witness. In 
the trial of all indictments, information, complaints, and other proceedings 
against persons charged with the commission of any crime, offenses, and mis- 
demeanors before any court or committing magistrate in this territory, the 
person charged shall, at his own request, but not otherwise, be a competent 
witness, and his failure to make such request shall not create any presump- 
tion against him. (Sess. Laws 1879, c. 16, § 1.) 

§ 145. Magistrate to keep depositions. The magistrate 
or his clerk must keep the depositions taken on the examination, if 
any have been taken, and the statement of the defendant, if any, un- 
til they are returned to the proper court, and must not permit them 
to be inspected by any person except a judge of a court having juris- 
diction of the offense, the district attorney of the county, and the de- 
fendant and his counsel. 


§ 146. Violation, misdemeanor. A violation of the provis- 
ions of the last section is punishable as a misdemeanor. 


§ 147. Discharged defendant. After hearing the proofs and 
the statement of the defendant, if he have made one, if it appear 
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either that a public offense has not been committed or that there is 
no sufficient cause to believe the defendant guilty thereof, the magis- 
trate must order the defendant to be discharged, by an indorsement 
on the information, over his signature, to the following effect: 

There being no sufficient cause to believe the within-named A. B. guilty of 
the offense within mentioned, I order him to be discharged. 


*§ 147a. When ‘court shall tax costs against complainant. If the 
defendant on a preliminary examination for a public offense be discharged, as 
provided in section one hundred and forty-seven of the Code of Criminal Pro- 
cedure, and if the magistrate find that the prosecution was malicious or with- 
out probable cause, he shall enter such judgment on his docket and tax the 
costs against the complaining witness, which shall be enforced as judgments 
for costs in criminal cases, and execution may issue therefor. (Sess. Laws 
1881, e. 88, § 2.) so 

§ 148. When held to answer. If, however, it appear from 
the examination that a public offense has been committed, and that 
there is sufficient cause to believe the defendant guilty thereof, the 
magistrate must, in like manner, indorse on the information an order 
signed by him to the following effect: 

It appearing to me that the offense in the within information mentioned 
(or any other offense, according to the fact, stating generally the nature 
thereof) has been committed, and that there is sufficient cause to believe the 
within-named A. B. guilty thereof, I order that he be held to answer the same. 


§ 149. Proceedings, if not bailable. If the offense be not 
bailable, the following words, or words to the same effect, must be 
added to the indorsement: 

And that he is hereby committed to (the sheriff of 
of the city of , or as the case may be.) 

§ 150. When bailable. If the offense is bailable, and bail is 
taken by the magistrate, the following words, or words to the same 
effect, must be added to the indorsement mentioned in section one 
hundred and forty-eight: . 

cy I have admitted him to bail, to answer, by the undertaking hereto an- 
nexed. 

§ 151. If bail not taken. If the offense is bailable, and the 
defendant is admitted to bail, but bail have not been taken, the fol- 
lowing words, or words to the same effect, must be added to the in- 
dorsement mentioned in section one hundred and forty-eight : 

And that he is admitted to bailin the sum of dollars, and be com- 
mitted to the sheriff of the county of (or the marshal of the city of 
, or as the case may be) until said bail be given. 

§ 152. Commitment. If the magistrate order the defendant 
to be committed, as provided in sections one hundred and forty-nine 
and one hundred and fifty-one, he must make out a commitment, 
signed by him, with his name of office, and deliver it, with the defend- 
ant, to the officer to whom he is committed, or if that officer be not 
present, to a peace officer, who must immediately deliver the defend- 
ant into the proper custody, together with the commitment. 


, or to the marshal 
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§ 153. Form of commitment. The commitment must be 
to the following effect: 

County of ‘ 

The territory of Dakota. To the sheriff of the county of 
of the city of , or as the case may be:) 

An order having been this day made by me that A. B. be held to answer 
upon a charge of (stating briefly the nature of the offense, with time and place 
as near as may be,) you are commanded to receive him into your custody, and, 
detain him until he is legally discharged. 

Dated at this day of , 18—. 

C. D., Justice of the Peace, (or as the case may be.) 

§ 154. Witness to give undertaking. On holding the de- 
fendant to answer, the magistrate may take from each of the mate- 
rial witnesses examined before him, on the part of the territory, a 
written undertaking, without surety, to the effect that he will appear 
and testify at the court to which the information and deposition, if 
any, are to be sent, or that he will forfeit such sum as the magistrate 
may fix and determine. 3 


§ 155. Same, with security. When the magistrate is satis- 
fied, by proof, on oath, that there is reason to believe that any such 
witness will not appear and testify, unless security be required, he 
may order the witness to enter into a written undertaking, with such 
sureties and in such sum as he may deem proper, for his appearance, 
as specified in the last section. 


§ 156. Infants and married women. Infants and married 
women, who are material witnesses against the defendant, may, in 
like manner, be required to procure sureties for their appearance, as 
provided in the last section. 


§ 157. Witness committed. Ifa witness, required to enter 
into an undertaking to appear and testify, either with or without 
sureties, refuse compliance with the order for that purpose, the mag- 
istrate must commit him to prison until he comply or is legally dis- 
charged. 


§ 158. Subsequent security. When, however, in pursuance 
of section one hundred and fifty-four, any material witness on the 
part of the people has been discharged on his undertaking, without. 
surety, if afterwards on the sworn application of the district attorney, 
or other person, on behalf of the territory, made to the magistrate or 
to any judge, it satisfactorily appears that the presence of such wit- 
ness or any other person on the part of the people is material or neces- 
sary on the trial in court, such magistrate or judge may compel such 
witness, or any other material witness on the part of the territory, 
to give an undertaking, with sureties, to appear on the said trial and 
give his testimony therein; and, for that purpose, the said magistrate 
or judge may issue a warrant against any such person, under his hand, 
with or without seal, directed to a sheriff, marshal, or other officer, 
to arrest such person and bring him before such magistrate or judge. 


, (Or marshal 
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§ 159. Witness may be confined. And in case the person 
so arrested shall neglect or refuse to give said undertaking in the 
manner required by said magistrate or judge, he may issue a warrant 
of commitment against such person, which shall be delivered to said 
sheriff, or other officer, whose duty it shall be to convey such person * 
to the jail mentioned in said warrant, and the said person shall re- 
main in confinement until he shall be removed to the grand jury and 
to the court, for the purpose of giving his testimony, or until he shall 
have given the undertaking required by said magistrate or judge. 


§ 160. What magistrate must return. When a magis- 
irate has discharged a defendant, or has held him to answer as pro- 
vided in sections one hundred and forty-seven and one hundred and 
forty-eight, he must return immediately to the next district court of 
the county or subdivision, the warrant, if any, the information, the 
depositions, if any have been taken, of all the witnesses examined be- 
fore him, the statement of the defendant, if he have made one, and 
all undertakings of bail or for the appearance of witnesses taken by 
him, together with a certified record of the proceedings as they ap- 
pear on his docket. 


TITLE V. 


OF PROCEEDINGS AFTER COMMITMENT AND BE- 
FORE INDICTMENT. 


Carter I. Preliminary provisions. 
II. Formation of the grand jury. 
III. Powers and duties of the grand jury. 
IV. Presentment and proceedings thereon. 


CHAPTER I. 
PRELIMINARY PROVISIONS. 


§ 161. Public offenses—how prosecuted. All public of- 
fenses triable in the district courts must be prgsecuted by indict- 
ment, except as provided in the next section. 
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§ 162. Removal from office. When the’ proceedings are 
had for the removal of county, township, city, municipal, or terri- 
torial officers, they may be commenced by an accusation in writing, 
as provided in chapter one of title three of this Code. 


CHAPTER II. 
“FORMATION OF THE GRAND JURY. 


§ 163. Grand jury defined. A grand jury isa body of men 
consisting of sixteen jurors, impaneled and sworn to inquire into 
and true presentment make of all public offenses against the terri- 
tory, committed or. triable within the county or subdivision for which 
the court is holden. 

§ 164. Completing jury. Whenever challenges to individual 
grand jurors is allowed, the court shall make an order to the sheriff, 
deputy sheriff, or coroner to summon without delay, from the body 
of the county or subdivision, a sufficient number of persons to com- 
plete or to form a grand jury. 

§ 165. Twelve jurors find indictment. No indictment 
shall be found, nor shall any presentment or accusation be made, 
without the concurrence of at least twelve grand jurors. 

§ 166. Who may challenge panel. The territory, or a per- 
son held to answer a charge for a public offense, may challenge the 
panel of a grand jury, or an individual grand juror. 

§ 167. Challenge to panel. A challenge to the panel may 
be interposed by either party for one or more of the following causes 
only: 

1. That the requisite number of ballots was not drawn from the 
jury box of the county or subdivision. 

2. That notice of the drawing of the grand jury was not given. 

3. That the drawing was not had in the presence of the officers 
designated by law, or in the manner prescribed by law. 

§ 168. Jury discharged. If a challenge to the panel be al- 
lowed the grand jury must be discharged. 

§ 169. Challenge of juror. A challenge to an individual 
grand juror may be interposed by either party for one or more of the 
following causes only: 

1. That he is a minor. 

2. That he is not a qualified elector. 

8. That he is otherwise disqualified under any of the provisions 
of chapter nineteen of the Political Code. 
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4, That he is insane. 

5. That he is a prosecutor upon a charge against the defendant. 

6. That heis witness on the part of the prosecution, and has been 
served with process or bound by an undertaking as such. 

T. That a state of mind exists on his part in reference to the 
case, or to either party, which will prevent him from acting impar- 
tially and without prejudice to the substantial rights of the party 
challenging, but no person shall be disqualified as a juror by reason 
of having formed or expressed an opinion upon the matter or cause to 
be submitted to such jury, founded upon public rumor, statements in 
public journals, or common notoriety, provided it satisfactorily ap- 
pear to the court, upon his declaration, under oath or otherwise, that 
he can and will, notwithstanding such an opinion, act impartially and 
fairly upon the matters to be submitted to him. 


§ 170. Oral or written. Challenges may be oral or in writ- 
ing, and must be tried by the court. 


§ 171. Duty of court and clerk. The court must allow or 
disallow the challenge, and the clerk must enter its decision upon the 
minutes. 


§ 172. Effect of challenge allowed. Ifa challenge to an 
individual grand juror is allowed he cannot be present at, or take 
part in, the consideration of the charge against the defendant who in- 
terposed the challenge, or the deliberations of the grand jury thereon. 


§ 173. Violation of last section. The grand jury must in- 
form the court of a vidlation of the last section, and it is punishable 
by the court as a contempt. 


§ 174. Challenge before oath. Neither the territory nor 
a person held to answer a charge for a public offense can take 
advantage of any objection to the panel or to an individual grand 
juror unless ıt be by challenge, and before the grand jury is sworn, 
except that after the grand jury is sworn, and before the indictment 
is found, the court may, in its discretion, upon a good cause shown, 
receive and allow a challenge. 


§ 175. Court order another jury. If the grand jury is dis- 
charged by an allowance of a challenge to the whole panel, or if an 
offense is committed during the sitting of the court, after the regular 
discharge of the grand jury, or if after such discharge a new indictment 
becomes requisite by reason of an arrest of judgment, or by the 
quashing of an indictment, or if from any other good and sufficient 
cause another grand jury may become necessary, the court may, in 
its discretion, order that another grand jury be summoned, and the 
court may to that end forthwith make an order to the county com- 
missioners for the immediate selection and furnishing to the clerk 
of a list of jurors, and may make such further orders to the clerk, 
sheriff, and other officers for an immediate compliance with their 
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duties as may be proper to obtain another grand jury at and during 
the same term of the court. 


§ 176. :‘Special grand jury. A grand jury formed and im- 
paneled as to and in a particular case, after a challenge or challenges 
to individual grand jurors have been allowed, shall only be sworn to 
act in such particular case, and as to all other cases at the same term 
of the court the grand jury shall be formed in the usual manner pro- 
vided by law. 


§ 177. Court to appoint foreman. From the persons 
summoned to serve as grand jurors, and appearing, the court must 
appoint a foreman. The court must also appoint a foreman when a 
person already appointed is discharged or excused before the grand 
jury are dismissed. 


§ 178. Oath of foreman. The following oath must be ad- 
ministered to the foreman of the grand jury: 

You, as foreman of this grand jury, shall diligently inquire into, and true 
presentment make of all public offenses against this territory, committed or 
triable within this county, (or subdivision, ) of which you shall have or can ob- 
tain legal evidence. You will keep your own counsel and that of your fellows, 
and of the territory, and will not, except when required in the due course of 
judicial proceedings, disclose the testimony of any witness examined before 
you, nor anything which you or any other grand juror may have said, nor the 
manner in which you or any other grand juror may have voted on any matter 
before you. You shall present no person through malice, hatred, or ill-will, 
nor leave any unpresented through fear, favor, or affection, or for any re- 
ward, or the promise or hope thereof; but in all your presentments, or indict- 
ments, you shall present the truth, the whole truth, and nothing but the 
truth, according to the best of your skill and understanding. So help you 
God. 


§ 179. Oath to other grand jurors. The following oath 
must be immediately thereupon administered to the other grand jurors. 
present : 

The same oath which your foreman has now taken before you on his part, 


you and each of you, shall well and truly observe on your part. So help you 
God. 


§ 180. Grand jury charged. The grand jury being impan- 
eled and sworn, must be charged bythe court. In doing so, the court 
must give them such information as it may deem proper as to the 
nature of their duties, and as to any charges for public offenses re- 
turned to the court, or likely to come before the grand jury. 


§ 181. Jury must retire. The grand jury must then retire 
to a private room and inquire into the offenses cognizable by them. 


§ 182. Appoint clerk—his duty. The grand jury must ap- 
point one of their number as clerk, who must preserve minutes of their 
proceedings, except of the votes of the individual members, and of the 
evidence given before them. 


sæ 
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§ 183. Jury discharged. On the completion of the business 
before them, or whenever the court shall be of opinion that the public 
interests will not be subserved by a further continuance of the session, 
the grand jury must be discharged by the court; but whether the 
business be completed or not, they are discharged by the final adjourn- 
ment of the court. 


CHAPTER III. 
POWERS AND DUTIES OF-A GRAND JURY. 


§ 184. General powers and duties. The grand jury has 
power, and it is their duty, to inquire into all public offenses commit- 
ted or triable in the county or subdivision, and to present them to the 
court, either by presentment or indictment, or accusation in writing. 


§ 185. Presentment defined. A presentment is an informal 
statement in writing by the grand jury, representing to the court that 
a public offense has been committed which is triable in the county 
or subdivision, and that there is reasonable ground for believing that 
a particular individual, named or described, has committed it. 


§ 186. Indictment defined. An indictment is an accusation 
in writing, presented by a grand jury to a competent court, charging 
a person with a public offense. 


§ 187. Oath to witness. The foreman may administer an oath 
to any witness appearing before the grand jury. 


§ 188. Evidence received. In the investigation of a charge 
for the purpose of either presentment, or indictment, or accusation, 
the grand jury can receive no other evidence than such as is given by 
witnesses produced and sworn before them, or furnished by legal, docu- 
mentary evidence. 


§ 189. Same. The grand jury can receive none but legal evi- 
dence, and the best evidence in degree to the exclusion of hearsay or 
secondary evidence. 


§ 190. Evidence for defendant. The grand jury is, not 
bound to hear evidence for the defendant, but it is their duty to weigh 
all the evidence submitted to them, and when they have reason to be- 
lieve that there is other evidence, they may by and with the consent of 
the district attorney order such evidence to be produced, and for that 
purpose the district attorney may issue process for the witnesses. 


§ 191. Indictment to be found. The grand jury ought to 
find an indictment when all the evidence before them, taken together, 
is such as in their judgment would, if unexplained or uncontradicted, 
warrant a conviction by the trial jury. | 
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§ 192. Member give evidence. Ifa member of the grang 
jury knows, or has reason to believe, that a public offense has been 
committed which is triable in the county or subdivision, he must de- 
T the same to his fellow jurors, who must thereupon investigate 
the same. 


§ 193. Subjects ofinquiry. The grand jury must inquire: 

1. Into the case of every person imprisoned in the jail of the county 
or subdivision, on a criminal charge, and not indicted; 

2. Into the condition and management of the public prisons in the 
county or subdivision; and, 

8. Into the willful and corrupt misconduct in office of public officers 
of every description in the county or subdivision. 


§ 194. Access to prisons. They are also entitled to free ac. 
cess, at all reasonable times, to public prisons, and to the exami- 
nation, without charge, of all public records in the county. 


§ 195. District attorney privileged. The grand jury may 
at all reasonable times ask the advice of the court or of the district 
attorney. The district attorney may at all times appear before the 
grand jury for the purpose of giving information or advice relative to 
any matter cognizable before them, and may interrogate witnesses 
before them whenever he thinks it necessary; but no other person is 
permitted to be present during their sessions except the members and 
a witness actually under examination, and no person whomsoever 
must be permitted to be present during the expression of their opin- 
ions or the giving of their votes upon any matter before them. 


$ 196. Secrecy. Every member of the grand jury must keep 
secret whatever he himself or any other grand juror may have said, 
or in what manner he or any other grand juror may have voted on a 
matter before them. 


§ 197. When juror may disclose. A member of the grand 
jury may, however, be required by any court to disclose the testimony 
of a witness examined before the grand jury, for the purpose of as- 
certaining whether it is consistent with that given by the witness be- 
fore the court, or to disclose the testimony given before them by any 
person, upon a charge against him for perjury in giving his testimony, 
or upon his trial therefor. : 

§ 198. Juror not questioned. A grand juror cannot be 
questioned for anything he may say, or any vote he may give, in the 
grand jury, relative to a matter legally pending before the jury, ex- 
cept for a perjury of which he may have been guilty in making an 
accusation or giving testimony to his fellow jurors. 
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CHAPTER IV. 
PRESENTMENT AND PROCEEDINGS THEREON. 


§ 199. Presentment—how found. A presentment cannot 
be found without the concurrence of at least twelve grand jurors. 
When so found it must be signed by the foreman. 


§ 200. How disposed of. The presentment, when found, 
must be presented by the foreman, in presence of the grand jury, to 
the court, and must be filed with the clerk. 


§ 201. Bench warrant may issue. If the facts stated in 
the presentment constitute a public offense, triable in the county or 
subdivision, the court must direct the clerk to issue a bench warrant 
for the arrest of the defendant. 


§ 202. By clerk. The clerk, on the application of the judge 
or district attorney, may’ accordingly, at any time after the order, 
whether the court be sitting or not, issue a bench warrant, under his 
signature and the seal of the court, into one or more counties, or into 
any part of the territory. 


§ 203. Form of warrant. The bench warrant, upon present- 
ment, must be substantially in the following form: 


County of 

The territory of Dakota. To any sheriff, constable, marshal, or policeman 
in this territory: 

A presentment having been made on the 
the district court of the county of (or subdivision — ) charging C. 
D. with the crime of , (designating it generally, ) you are therefore com- 
manded forthwith to arrest the above named C. D., and’ take him before E. 
F., a magistrate of the county of ; or, in case of his absence or inability 


. 


day of 18—, to 


to act, before the nearest and most accessible magistrate in county. 
Given under my hand, with the seal of said court affixed, this — day 
of A. D. 18—. 
By order of the court. 
[Seal. | A. F., Clerk. 


§ 204. Where served. The bench warrant may be served in 
any county or part of the territory, and the officer serving it must pro- 
ceed thereon as upon a warrant of arrest on an information, except that 
when served in another county or part of the territory it need not be 
indorsed by a magistrate of that county or part of the territory. 


§ 205. Proceedings by magistrate. The magistrate, when 
the defendant is brought before him, must proceed upon the charges 
contained in the presentment, in the same manner as upon a warrant 
of arrest on an information. 
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TITLE VI. 


OF THE INDICTMENT. 
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Cuaprer I. Finding and presentation of the indictment. 
II. Rules of pleading and form of the indictment. 
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CHAPTER I. 
FINDING AND PRESENTATION OF THE INDICTMENT. 


§ 206. Finding. An indictment cannot be found without the 
concurrence of at least twelve grand jurors. When so found it must 
be indorsed, “A true bill,” and the indorsement must be signed by the 
foreman of the grand jury. 


§ 207. Dismissal. Iftwelve grand jurors do not concur in find- 
ing an indictment against a defendant who has been held to answer 
the original information of [and] the certified record of the proceed- 
ings before the magistrate transmitted to them, must be returned to 
the court, with an indorsement thereon, signed by the foreman, to the 
effect that the charge is dismissed. 


§ 208. Resubmission of charge. The dismissal of the 
charge does not, however, prevent its being again submitted toa grand 
jury as often as the court may so direct. But without such direction 
it cannot be again submitted. - 


§ 209. Names of witnesses. When an indictment is found 
the names of the witnesses examined before-the grand jury must in 
all cases be inserted at the foot of the indictment or indorsed thereon 
before it is presented to the court. 


§ 210. Indictment—how presented. An indictment, when 
found by the grand jury, must be presented by their foreman, in their 
presence, to the court, and must be filed with the clerk, and remain. 
in his office asa publie record. 


§ 211. Proceedings toarrest. When an indictment is found 
against a defendant who has not been previously arrested, and is not 
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under bail, the same proceedings must be had as are prescribed in 
sections two hundred and thirty-nine to two hundred and forty-six, 
inclusive, against the defendant who fails to appear for arraignment. 


CHAPTER II. 


RULES OF PLEADING AND FORM OF THE INDICTMENT. 


$ 212. Forms of pleading. All the forms of pleading in 
criminal actions and rules by which the sufficiency of pleadings is to 
be determined are those prescribed by this Code. 


§ 213. First pleading. The first pleading on the part of the 


territory is the indictment. 


§ 214. Requisites of indictment. The indictment must 
contain : 

1. The title of the action, specifying the name of the court to which 
the indictment is presented, and the names of the parties. 

2. A statement of the acts constituting the offense, in ordinary and 
concise language, and in such manner as to enable a person of com- 
mon understanding to know what is intended. 


§ 215. Certain and direct. The indictment must be direct 
and certain, as it regards: 

1. The party charged. 

2. The offense charged. . 

3. The particular circumstances of the offense charged, when they 
are necessary to constitute a complete offense. 


§ 216. Fictitious name. When a defendant is indicted or 
prosecuted by a fictitious or erroneous name, and in any stage of the 
proceedings his true name is discovered, it must be inserted in the 
subsequent proceedings, referring to the fact of his being indicted by 
the name mentioned in the indictment. 


§ 217. Charge but one offense. The indictment musi charge 
but one offense, but the same offense may be set forth in different 
forms or degrees under different counts; and when the offense may 
be committed by the use of different means, the means may be alleged 
in the alternative in the same count. 


§ 218. Time offense committed. The precise time at 
which the offense was committed need not be stated in the indict- 
ment, but it may be alleged to have been committed at any time 
before the finding thereof, except where the time is a material ingre- 
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§ 219. Certain errors not material. When an offense 
inyolves the commission of or an attempt to commit a private injury, 
and is described with sufficient certainty in other respects to identify 
the act, an erroneous allegation as to the person injured, or intended 
to be injured, is not material. 


§ 220. Words, how construed. The words used in an in- 
dictment must be construed in their usual acceptance, in common 
language, except words and phrases defined by law, which are to be 
construed according to their legal meaning. 


§ 221. Statute not strictly pursued. Words used in a 
statute to define a public offense need not be strictly pursued in 
the indictment; but other words conveying the same meaning may be 
used. 


§ 222. What is sufficient. The indictment is sufficient if 
it can be understood therefrom : 

1. That it is entitled in a court having authority to receive it, 
though the name of the court be not stated. 

2, That it was found by a grand jury of the county or subdivision 
in which the court was held. 

8. That the defendant is named, or if his name cannot be dis- 
covered, that he is described by a fictitious name, with the statement 
that his true name isto the jury unknown. 

4. That the offense was committed at some place within the jur- 
isdiction of the court, except where the act, though done without the 
local jurisdiction of the county or subdivision, is triable therein. 

5. That the offense was committed at some time prior to the time 
of finding the indictment: ‘ 

6, That the act or omission charged as the offense is clearly and 
distinctly set forth in ordinary and concise language, without repeti- 
tion, and in such a manner as to enable a person of common under- 
standing to know what is intended. 

7. That the act or omission charged as the offense is stated with 
such a degree of certainty as,to enable the court to pronounce judg- 
ment upon a conviction according to the right of the case. 


§ 223. Certain informalities disregarded. No indict- 
ment is insufficient, nor can the trial, judgment, or other proceedings 
thereon be affected, by reason of a defect or imperfection in matter 
of form which does not tend to the prejudice of the substantial rights 
of the defendant upon the merits. 


§ 294. Need not be stated. Neither presumptions of law 
nor matters of which judicial notice is taken need be stated in an 
indictment. 


§ 225. Pleading judgment. In pleading a judgment or other 


_ determination of, or proceeding before, a court or officer of special 


jurisdiction, it is not necessary to state the facts conferring jurisdic- 
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tion, but the judgment or determination may be stated to have been 
duly given or made. The facts constituting jurisdiction, however, 
must be established on the trial. 


§ 226. Pleading private statute. In pleading a private 
statute, or a right derived therefrom, it is sufficient to refer to the 
statute by its title and the day of its passage, and the court must 
thereupon take judicial notice thereof. 


§ 227. Requisites for libel. An indictment for libel need 
not set forth any extrinsic facts for the purpose of showing the ap- 
plication to the party libeled of the defamatory matter on which the 
indictment is founded, but it is sufficient to state generally that the 
same was published concerning him, and the fact that it was so pub- 
lished must be established on trial. 


§ 228. Indictment for forgery. When an instrument, 
which is the subject of an indictment for forgery, has been destroyed 
or withheld by the act or procurement of the defendant, and the fact 
of the destruction or withholding is alleged in the indictment and es- 
tablished on the trial, the misdescription of the instrument is imma- 
terial. 


§ 229. For perjury. In an indictment for perjury or sub- 
ornation of perjury, if is sufficient to set forth the substance of the 
controversy or matter in respect to which the offense was committed, 
and in what court or before whom the oath alleged to be false was 
taken, and that the court or person before whom it was taken had 
authority to administer it, with proper allegations of the falsity of 
the matter on which the perjury is assigned, but the indictment need 
not set forth the pleadings, record, or proceedings with which the 
oath is connected, nor the commission or authority of the court or 
person before whom the perjury was committed. 


§ 230. Larceny or embezzlement. In an indictment for 
the larceny or embezzlement of money, bank notes, certificates of 
stock, or valuable securities, or for a conspiracy to cheat and defraud. 
a person of any such property, it is sufficient to allege the larceny or 
embezzlement, or the conspiracy to cheat and defraud, to be of money, 
bank notes, certificates of stock, or valuable securities, without spec- 
ifying the coin, number, denomination, or kind thereof. 


§ 231. Selling obscene books. An indictment for exhibit- 
ing, publishing, passing, or offering to sell, or having in possession 
with such intent, any lewd or obscene book, pamphlet, picture, print, 
card, paper, or writing, need not set forth any portion of the language 
used or figures shown upon such book, pamphlet, picture, print, card, 
paper, or writing, but it is sufficient to state generally a fact of the 
lewdness or obscenity thereof. 


§ 232. Several defendants. Upon an indictment against 
several defendants, any one or more may be convicted or acquitted. 
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§ 233. Accessories and principals. Thedistinction between 
an accessory before the fact and a principal, and between principals 
in the first and second degree, in cases of felony, is abrogated, and 
all persons concerned in the commission of a felony, whether they di- 
rectly commit the act constituting the offense or aid and abet in its 
commission, though not present, must hereafter be indicted, tried, 
and punished as principals, and no additional facts need be alleged 
in any indictment against such an accessory than are required in an 
indictment against his principal. 


§ 234. Accessory tried, etc. An accessory to the commis- 
sion of a felony may be indicted, tried, and punished, though the 
principal felon be neither indicted nor tried, and though the princi- 
pal may have been acquitted. 


§ 285. Compounding a felony. A person may be indicted 
for having, with the knowledge of the commission of a public offense, 
taken money or property of another, or a gratuity, or reward, or an 
engagement, or promise therefor, upon the agreement or understand- 
ing, express or implied, to compound or conceal the offense, or to ab- 
stain from a prosecution therefor, or to withhold any evidence thereof, 
though the person guilty of the original offense have not been indicted 
or tried, 
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TITLE VIL 


OF PLEADINGS AND PROCEEDINGS AFTER IN- 
DICTMENT AND BEFORE THE COMMENCEMENT 
OF THE TRIAL. 


CHAarTER I. Of the arraignment of the defendant. 

II. Setting aside the indictment. 

Ill. Demurrer. 

IV. Plea. 
V. Removal of the action before trial. 
VI. The mode of trial. 

VII. Formation of the trial jury. 

VIII. Postponement of the trial. 


CHAPTER I. 
OF THE ARRAIGNMENT OF THE DEFENDANT. 


§ 236. Defendant arraigned. When the indictment is filed, 
the defendant must be arraigned thereon before the court in which it 
is found, if triable therein; if not, before the court to which it is re- 
moved or transmitted. 


§ 237. Must be present if felony. If the indictment is 
for a felony, the defendant must be personally present; but if for a 
misdemeanor only, his personal appearance is unnecessary, and he 
may appear upon the arraignment by counsel. 


§ 238. Same—duty of court. When his personal appear- 
ance is necessary, if he be in custody, the court may direct the offi- 
cer in whose custody he is, to bring him before it to be arraigned, 
and the officer, must do so accordingly. 


$ 239. Bench-warrant issued. If the defendant have been 
discharged on bail, or have deposited money instead thereof, and do 
not appear to be arraigned when his personal attendance is neces- 
sary, the court, in addition to the forfeiture of the undertaking of 
bail or of the money deposited, may direct the clerk to issue a bench- 
warrant for his arrest. 
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§ 240. Same. The clerk, on the application of the district at- 
torney, may accordingly at any time after the order, whether the 
court be sitting or not, issue a bench-warrant into one or more coun- 
ties. 


§ 241. Form of warrant. The bench-warrant upon the in- 
dictment must, if the offense is a felony, be substantially in the fol- 
lowing form: 


County of 

The territory of Dakota to any sheriff, constable, policeman, or marshal 
in this territory: 

An indictment having been found on the day of , A.D. 18—, 
in the district court in and for the county (or subdivision) of , charg- 
ing C. D. with the crime of , (designating it generally,) you are there- 
fore commanded forthwith to arrest the above-named C. D. and bring him be- 
fore that court (or before the court to which the indictment may have been 
removed, naming it) to answer said indictment; or if the court have ad- 
journed for the term, that you deliver him into the custody of the sheriff of 
the county of 


. 


. 


Given under my hand, with the seal of said court affixed, this day 
of , A. D. 18—. 

By order of the court, 
[Seal.] E. F., Clerk. 


§ 242. Same. If the offense is a misdemeanor or a bailable 
felony, the bench-warrant must be in a similar form, adding to the 
body thereof a direction to the following effect : 

Or, if he requires it, that you take him before any magistrate in that county, 


or in the county in which you arrest him, that he may give bail to answer the 
indictment. 


§ 248. Court fix amount of bail. If the offense charged 
is bailable, the court, upon directing the bench-warrant to issue, must 
fix the amount of bail; and an indorsement must be made on the 
bench-warrant and signed by the clerk, to the following effect : 


The defendant is to be admitted to bail in the sum of dollars. 


§ 244. Offense not bailable. The defendant, when arrested 
under a warrant for an offense not bailable, must be held in custody 
by the sheriff of the county or subdivision in which the indictment is 
found. 


§ 245. Warrant served in any county. The bench-war- 
rant may be served in any county in the same manner as a warrant 
of arrest, except that, when served in another county, it need not be 
indorsed by a magistrate of that county. 


§ 246. Taking bail. If the defendant is brought before a 
magistrate of another county for the purpose of giving bail, the mag- 
istrate must proceed in respect thereto in the same manner as if the 
defendant had been brought before him upon a warrant of arrest, and 
the same proceedings may be had thereon. 
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§ 247. ‘Duty of court on indictment. When the indict- 
ment is for a felony, and the defendant, before the finding thereof, 
has given bail for his appearance to answer the charge, the court to 
which the indictment is presented, or sent, or removed for trial, may 
order the defendant to be committed to actual custody, either 'with- 
out bail, or unless he give panl in an increased amount, to be speci- 
fied in the order. i 


§ 248. Defendant er If the defendant is present when 
the order is made, he must be forthwith committed accordingly. If 
he is not present, a bench-warrant must be issued and proceeded 
upon in the manner provided in this chapter. 


§ 249. Counsel before arraignment. If the defendant 
appear for arraignment without counsel, he must be informed by 
the court that it is his right to have counsel before being arraigned, 
and must be asked if he desire the aid of counsel. If he desires, and 
is unable to employ counsel, the court must assign counsel to defend 
him, 

See Pol. Code Dak. Appendix, c. 18, *§ 4a. 

§ 250. How arraignment made. The arraignment must 
be made by the court, or by the clerk or district attorney under its 
direction, and consists in reading the indictment to the defendant, and 
asking him whether he pleads guilty or not guilty to the indictment. 


§ 251. True name. When the defendant is arraigned he must 
be informed that if the name by which he is indicted be not his true 
name, he must then declare his true name or be proceeded apamat by 
the name in the indictment. 


§ 252. None given. If he gives no other name, the court may 
proceed accordingly. 

§ 253. Another given—to be entered. If he allege that 
another name is his true name, the court must direct an entry thereof 
in the minutes of the arraignment, and the subsequent proceedings on 
the indictment may be had against him by that name, referring also 
to the name by which he is indicted. 


§ 254. Time to answer. If, on the arraignment, the defend- 
ant require it, he must be allowed until the next day, or such further 
time may be allowed him as the court may deem reasonable, to an- 
swer the indictment. 


§ 255. Set aside, demur, or plead. If the defendant do not 
require time, as‘ provided in the last section, or if he do, then on the 
next day, or at such further day as the court may have allowed him, 
he may, in answer to the arraignment, either move the court to set 
aside the indictment, or may demur or plead thereto. 
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CHAPTER II. 
SETTING ASIDE THE INDICTMENT., 


§ 256. Causes classified. The indictment must be set aside 
by the court in which the defendant is arraigned, and upon his mo- 
tion, in either of the following cases: 

1. When it is not found, indorsed, and presented or filed as pre- 
scribed in this act. 

2. When the names of the witnesses examined before the grand 
jury are not inserted at the foot of the indictment, or indorsed thereon, 

3. When a person is permitted to be present during the session 
of the grand jury, while the charge embraced in the indictment is 
under consideration, except as provided in section one hundred and 
ninty-five. 

4. When the defendant had not been held to answer before the 
finding of the indictment, on any ground which would have been good 
ground for challenge, either to the panel or to any individual grand 
juror. 


§ 257. Afterwards precluded. If the motion to set aside 
the indictment be not made, the defendant is precluded from after- 
wards taking the objections mentioned in the last section. 


§ 258. When motion heard. The motion must be heard at 
the time it is made, unless for good cause the court postpone the hear- 
ing to another time. 


§ 259. Answer immediately. If the motion be denied, the 
defendant must immediately answer to the indictment either by de- 
murring or pleading thereto. : 


$ 260. When defendant discharged. I the motion be 
granted, the court must order that the defendant, if in custody, be 
discharged therefrom, or if admitted to bail, that his bail be exoner- 
ated, or if he have deposited money instead of bail, that the money 
be refunded to him, unless it direct that the case be resubmitted to 
the same or another grand jury. 


§ 261. Resubmission. If the court direct that the case be re- 
submitted, the defendant, if already in custody, must so remain, un- 
less he be admitted to bail; or if already admitted to bail, or money 
have been deposited instead thereof, the bail or money is answerable 
for the appearance of the defendant to answer a new indictment, and 
unless a new indictment is found before the next grand jury of the 
county is discharged; the court must, on the discharge of such grand 
jury, make the order prescribed by the preceding section. 


DEMURRER. ai 1313 


§ 262:1 Not a bar. An order to set aside an indictment, as 
provided in this chapter, is no bar to a further prosecution for the 
same offense. 


CHAPTER III. 


DEMURRER. 


§ 263. Defendant’s pleading. The only pleading on the 
part of the defendant is either a demurrer or a plea. 


§ 264. Made in open court. Both the demurrer and the 
plea must be put in open court, either at the time of the arraignment 
or at such other time as may be allowed to the defendant for that 
purpose. 


§ 265. When may demur. The defendant may demur to 
the indictment when it appears upon the face thereof, either: 

1. That the grand jury by which it was found had no legal au- 
thority to inquire into the offense charged, by reason of its not being 
within the legal jurisdiction of the county or subdivision. 

2. That it does not substantially conform to the requirements of 
this act. 

3. That more than one offense is charged in the indictment. 

4. That the facts stated do not constitute a public offense. 

5. That the indictment contains any matter which, if true, would 
constitute a legal justification or excuse of the offense charged, or 
other legal bar to the prosecution. 


§ 266. Requisites of demurrer. The demurrer must be in 
writing, signed either by the defendant or his counsel, and filed. It 
must distinctly specify the grounds of the objection to the indict- 
ment, or it must be disregarded. 


§ 267. Objections heard. Upon the demurrer being filed, the 
objections presented thereby must be heard, either immediately or 
at such time as the court may appoint. 


§ 268. Judgment of court. Upon considering the demurrer 
the court must give judgment, either sustaining or overruling it, and 
an order to that effect must be entered upon the minutes. 


§ 269. Effect if sustained. If the demurrer is sustained, the 
judgment is final upon the indictment demurred to, and is a bar to 
another prosecution for the same offense, unless the court, being of 
opinion that the objection on which the demurrer is sustained may 
be avoided in a new indictment, direct the case to be resubmitted to 
the same or another grand jury. 

V.2—83 


eee 


SA RR EW = amet omnes ie SOF tet 
= on r - ao ose CE E 


1314 CODE OF CRIMINAL PROCEDURE. 


§ 270. Defendants discharged. If the court do not direct 
the case to be resubmitted, the defendant, if in custody, must be dis- 
charged; or, if admitted to bail, his bail is exonerated; or, if he have 
deposited money instead of bail, the money must be refunded him. 


§ 271. Proceedings if resubmitted. If the court direct 
that the case be submitted anew, the same proceedings must be had 
thereon as are prescribed in this act, or in sections two hundred and 
fifty-nine and two hundred and sixty. 

§ 272. Plea where demurrer is overruled. If the de- 
murrer be overruled, the court must permit the defendant, at his elec- 
tion, to plead, which he must do forthwith, or at such a time as the 
court may allow. If he does not plead, judgment may be pronounced 
against him. 

§ 273. Certain objection—how taken. When the objec- 
tions mentioned in section two hundred and sixty-five appear-upon the 
face of the indictment, they can only be taken by demurrer, except 
that the objection to the jurisdiction of the court over the subject of 
the indictment, or that the facts stated do not constitute a public of- 
fense, may be taken at the trial, under the plea of not guilty, and in 
arrest of judgment. 


CHAPTER IV. 
PLEA. 


§ 274. Pleas classified. There are three kinds of pleas to an 
Te A plea of: 
. Guilty. 


3 Not guilty. 
3. A former judgment of conviction or acquittal of the offense 


charged, which may be pleaded either with or without the plea of not 
guilty. 

§ 275. Plea to be oral. Every plea must be oral, and must 
be entered upon the minutes of the court. 

§ 276. Form of plea. The plea must be entered in substan- 
tially the following form: 

1. If the defendant plead guilty: 

The defendant pleads that he is guilty of the offense charged in this indict- 
ment. 

2. If he plead not guilty: 

The defendant pleads that he is not guilty of the offense charged in this in- 
dictment. 

3. If he plead a former conviction or acquittal: 


a 
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The defendant pleads that he has already been convicted (or acquitted, as 
the case may be) of the offense charged in this indictment, by the judgment 
of the court of , (naming it,) rendered at , (naming the place, ) on 
the day of 

§ 277. Requisities in plea of guilty. A plea of guilty 
can in no’case be put in, except by the defendant himself, in open 
court, unless upon an indictment against a corporation, in which case 
it can be put in by counsel. 


§ 278. Plea may be withdrawn. The court may, at any 
time before judgment, upon a plea of guilty, permit it to be with- 
drawn, and a plea of not guilty substituted. 


§ 279. Issues on plea. The plea of not guilty puts in issue 
every material allegation in the indictment. 


§ 280. Evidence under plea. All matters of fact tending 
to establish a defense, other than that specified in the third subdivis- 
ion of section 274, may be given in evidence under the plea of not 
guilty. 

§ 281. Former acquittal not of same offense. If the 
defendant was formerly acquitted on the ground of variance between 
the indictment and the proof, or the indictment was dismissed upon 
an objection to its form or substance, or in order to hold the defend- 
ant for a higher offense, without a judgment of acquittal, it is not an 
acquittal of the same offense. i 


§ 282. Same on merits. When, however, he was acquitted 
on the merits he is deemed acquitted of the same offense, notwith- 
standing a defect in form or substance in the indictment on which 
he was acquitted. 


$ 283. Former acquittal or conviction. When the de- 
fendant shall have been convicted or acquitted upon an indictment, 
the conviction or acquittal is a bar to another indictment for the of- 
fense charged in the former, or for an attempt to commit the same, 
or for an offense necessarily included therein, of which he might have 
been convicted under that indictment. 

§ 284. Refusal to plead. Ifthe defendant refuse to answer 


the indictment by demurrer or plea, a plea of not guilty must be en- 
tered. 


CHAPTER Y. 
THE REMOVAL OF THE ACTION BEFORE TRIÅL. 


§ 285. Action removed—when—how. A criminal ac- 
tion, prosecuted by indictment, may, at any time before trial is be- 
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gun, on the application of the defendant, be removed from the court 
in which it is pending, if the offense charged in the indictment be 
punishable with death, or imprisonment in the territorial prison, 
whenever it shall appear to the satisfaction of the court by affidavits, 
or if the court should so order by other testimony, that a fair and im- 
partial trial cannot be had in such county or subdivision, in which 
case the court may order the person accused to be tried in some near 
or adjoining county, in any district where a fair and impartial trial 
can be had; but the party accused shall be entitled to a removal of 
the action but once, and no more; and if the accused shall make aff- 
davit that he cannot have an impartial trial, by reason of the bias or 
prejudice of the presiding judge of the district court where the indict- 
ment is pending, the judge of such court may call any other judge of 
a district court to preside at such trial; and it shall be the duty of 
such other judge to so preside at said trial, and do any other act 
with reference thereto, as though he was presiding judge of said dis- 
trict court. 


§ 286. Duty of clerk. The order of removal must be entered 
upon the minutes, and the clerk must thereupon make out and trans- 
mit to the court to which the action is removed, a certified copy of 
the order of removal, and of the records, pleadings, and proceedings 
in the action, including the undertakings for the appearance of the 
defendant and of the witnesses. 


$ 287. Disposition of defendant. If the defendant is in 
custody, the order must provide for the removal of the defendant, by 
the sheriff of the county or subdivision where he is imprisoned, to 
the custody of the proper officer of the county or subdivision to which 
the action is removed, and he must be removed according to the terms 
of such order. 


§ 288. Court may require bail. When the court has ordered 
a removal of the action, it*may require the accused, if the offense be 
then bailable, to enter into an undertaking with good and sufficient 
sureties, to be approved by the court, in such sum as the court may ' 
direct, conditioned for his appearance in the court to which the action 
has been removed, on the first day of the next term thereof, and to 
abide the order of such court; and, in default of such undertaking, a 
warrant shall be issued to the sheriff or other proper officer, command- 
ing him safely to keep, and at the proper time to convey the prisoner 
to the jail of the county or subdivision where he is to be tried, there 
to'be safely kept by the jailer thereof until discharged by due course 
of law. 


§ 289. Witness recognized. When a removal of the action 
is allowed, the court may recognize the witnesses on the part of the 
territory to appear before the court in which the defendant is to. be 


tried. 


_ FORMATION OF TRIAL JURY. + 1317 
§ 290. ° Trial, records, and papers. The court to which the 
action is removed must proceed to trial and judgment therein the 
same in all respects as if the action had been commenced in such 
court. If it is necessary to have any of the original pleadings or 
other papers before such court, the court from which the action is re- 
moved must, at any time, upon application of the district attorney or 
the defendant, order such papers or pleadings to be transmitted by 
the clerk, a certified copy thereof being retained. 


§ 291. Removal by territory. The district attorney, on be- 
half of the territory, may also apply in a similar manner for a re- 
moval of the action, and the court being satisfied that it will promote 
the ends of justice, may order such removal upon the same terms and 
to the same extent as are provided in this chapter, and the proceed- 
ings on such removal shall be in all respects as above provided. 


CHAPTER VI. 


THE MODE OF TRIAL. 


Upon a plea of not guilty; or, 
Upon a plea of a former conviction or acquittal of the same 
offense. 


§ 2938. How tried. Issues of fact must be tried by a jury. 


§ 294. Defendant to be present. If the indictment is for 
a felony, the defendant must be personally present at the trial, but 
if for a misdemeanor or not punishable by imprisonment, the trial 
may be had in the absence of the defendant. If, however, his pres- 
ence is necessary for the purpose of identification, the court may, 
upon application of the district attorney, by an order or warrant, re- 
quire the personal attendance of the defendant at the trial. 


§ 292. Issue of fact. An issue of fact arises: 
L 
2. 


* 


CHAPTER VII. 
FORMATION OF THE TRIAL JURY. 
§ 295. Who are jurors. The jurors duly drawn and sum- 


moned for the trial of civil actions are also the jurors for the trial 
of criminal actions. 
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_§ 296. Trial juries formed. Trial juries for criminal ac- 
tions may also be formed in the same manner as trial juries in civil 
actions. 


§ 297. Clerk to prepare ballots. At the opening of the 
court the clerk must prepare separate ballots containing the names 
of the persons returned as jurors, which must be folded as nearly alike 
as possible, and so that the names cannot be seen, and must deposit 
them in a sufficient box. 


$ 298." Names of all may be called. When the case ig 
called for trial, and before drawing the jury, either party may require 
the names of all the jurors in the panel to be called, and the court, 
in its discretion, may order that an attachment issue against those 
who are absent, but the court may, in its discretion, wait or not for 
the return of the attachment. 


§ 299. Manner of drawing jury. Before the name of any 
juror is drawn, the box must be closed and shaken, so as to inter- 
mingle the ballots therein. The clerk must then, without looking at 
the ballots, draw them from the box. 


§ 800. Disposition of ballots. When the jury is completed, 
the ballots containing the.names of the jurors sworn must be laid 
aside and kept apart from the ballots containing the names of the 
other jurors, until the jury so sworn is discharged. 


§ 301. Same. After the jury are so discharged, the ballots con- 
taining their names must be again folded and returned to the box, 
and so on, as often as a trial is had. 


§ 302. When juror absent. If a juror be absent when his 
name is drawn, or be set aside, or excused from serving on the trial, 
the ballot containing his name. must be folded and returned to the 
box as soon as the jury is sworn. 


§ 303. If all do not appear. When a jury has been duly 
summoned, if, upon calling the cause for trial, twenty-four of the ju- 
rors summoned do not appear, the court may, in its discretion, order 
the sheriff to summon from the body of the county or subdivision as 
many persons as it may think proper, at least sufficient to make 
twenty-four jurors, from whom a jury for the trial of the cause may 
be selected. 


§ 304. Names putin box. The names of the persons sum- 
moned to complete the jury must be written on distinct pieces of pa- 
per, folded each as nearly alike as possible, and so that the name 
cannot be seen, and must be deposited in the box mentioned in section 
two hundred and ninety-seven. 

$ 805. Drawing the jury. The clerk must thereupon, under 
the direction of the court, publicly draw out of the box so many of. 
the ballots, one after another, as are sufficient to form the jury. 
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§ 306° -Number of jury—how sworn. The jury consists 
of twelve men, chosen as prescribed by law, and sworn or affirmed 
well and truly to try and true deliverence to make between the terri- 
tory of Dakota and the defendant whom they shall have in charge, 
and a true verdict to give according to the evidence, which verdict 
must be unanimous. 


§ 307. If number fails. If a sufficient number cannot be 
obtained from the box to form a jury, the court may, as often as is 
necessary, order the sheriff to summon from the body of the county 
or subdivision so many persons qualified to serve as jurors as it 
deems sufficient to form a jury. The jurors so summoned may be 
called from the list returned by the sheriff, and so many of them not 
excused or discharged, as may be necessary to complete the jury, 
must be impaneled and sworn. 


§ 308. Affirmation. Any juror who is conscientiously scru- 
pulous of taking the oath above described, shall be allowed to make 
affirmation, substituting for the words “So help you God,” at the end 
of the oath, the following: “This you do affirm under the pains and 
penalties of perjury.” 


CHAPTER VIII. 
POSTPONEMENT OF THE TRIAL. 


§ 309. For cause by either. When an indictment is called 
for trial, or at any time previous thereto, the court may, upon suff- 
cient cause by either party, direct the trial to be postponed to another 
day in the same or next term. 
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TITLE VIII. 


OF PROCEEDING AFTER THE COMMENCEMENT 
OF THE TRIAL AND BEFORE JUDGMENT. 


Cuapter I. Challenging the jury. 
II. The trial. 
ITI. Conduct of the jury after the cause is sub- 
mitted to them. 
IV. The verdict. 
V. Bills of exception. 
VI. New trials. 
VII. Arrest of judgment. 


CHAPTER I. 
CHALLENGING THE JURY. 


§ 310. Challengesclassed. A challenge is an objection made 
to the trial jurors, and is of two kinds: 

1. To the panel. , 

2. To an individual juror. 

§ 311. Several defendants. When several defendants are 
tried together they cannot sever their challenges, but must join 
therein. ` 

§ 312. Panel defined. The panel is a list of jurors returned 
by a sheriff, to serve at a particular court, or for the trial of a partic- 
ular action. 

§ 313. Challenge to panel. A challenge to the panel is an 
objection made to all the trial jurors returned, and may be taken by 
either party. 

§ 314. Cause for. A challenge to the panel can be founded 
only on a material departure from the forms prescribed by law in re- 
spect to the drawing and return of the jury, or on the intentional 
omission of the sheriff to summon one or more of the jurors drawn. 
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§ 315.” When taken. A challenge to the panel must be taken 
before a juror is sworn, and must be in writing, specifying plainly 
and distinctly the facts constituting the ground of challenge. 


§ 316. Issue on the challenge. If the sufficiency of the 
facts alleged as a ground of challenge be denied, the adverse party 
may except to the challenge. The exception need not be in writing, 
but must be entered upon the minutes of the court, and thereupon 
the court must proceed to try the sufficiency of the challenge, assum- 
ing the facts alleged therein to be true. 


§ 317. Proceedings on exception. If, on the exception, 
the court deem the challenge sufficient, it may, if justice require it, 
permit the party excepting to withdraw his exception, and to deny 
the facts alleged in the challenge. If the exception be allowed, the 
court may, in like manner, permit an amendment of the challenge. 


§ 318. When challenge is denied. If the challenge is de- 
nied, the denial may, in like manner, be oral, and must be entered 
upon the minutes of the court, and the court must proceed to try the 
question of fact. 


§ 319. Trial of challenge. Upon the trial of the challenge, 
the officers, whether judicial or ministerial, whose irregularity is com- 


plained of, as well as any other persons, may be examined to prove - 


or disprove the facts alleged as the ground of the challenge. 


§ 320. Bias of officer. When the panel is formed from per- 
sons whose names are not drawn as jurors, a challenge may be taken 
to the panel on account of any bias of the officer who summoned 
them, which would be good ground of challenge to a juror. Such 
challenge must be made in the same form, and determined in the 
same manner, as if made to a juror. 


§ 321. Discharge of jury. If, upon an exception to the 
challenge, or a denial of the facts, the challenge be allowed, the 
court must discharge the jury, and another jury can be summoned 
for the same term forthwith, from the body of the county or subdivis- 
ion; or the judge may order a jury to be drawn and summoned in 
the regular manner. If it be disallowed, the court must direct the 
jury to be impaneled. : 


§ 322. Challenging individual jurors. Before a juror is 
called, the defendant must be informed by the court, or under its di- 
rection, that if he intend to challenge an individual juror, he must 
do so when the juror appears, and before he is sworn.. 


§ 323. Nature of challenge. A challenge to an individual 
juror is either: à 

1. Peremptory; or, 

2. For cause. 
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§ 324. Taken before sworn. It must be taken when the- 
juror appears, and before he is sworn, but the court may, for good 
cause, permit it to be taken after the juror is sworn, and before the 
jury is completed. 


§ 325. Peremptory challenge. A peremptory challenge can 
be taken by either party, and may be oral. It is an objection to a 


. juror for which no reason need be given, but upon which the court 


must exclude him. 


§ 326. Defendant’s challenge. In all criminal cases th® 
defendant is entitled to the following challenges : 

1. For capital offenses the defendant may challenge peremptorily 
twenty jurors. 

2. In prosecutions for offenses punishable by imprisonment in the 
territorial prison, ten jurors. 

3. In other prosecutions, three jurors. i 

§ 327. Prosecutor’s challenges. The prosecuting attorney 
in capital cases may challenge peremptorily six jurors; in other 
cases, three jurors. 


$ 328. Challenge for cause. A challenge for cause may be 
taken either by the territory or the defendant. 


§ 329. For cause classed. It is an objection to a particular 
juror, and is either: 

1. General, that the juror is disqualified from serving in any case 
on trial; or, j 

2. Particular, that he is disqualified from serving in the case on 
trial. 


§ 330. Classes of general. General causes of challenges 
are: E 

1. A conviction for felony. 

2. A want of any of the qualifications prescribed by law to ren- 
der a person a competent juror, including a want of knowledge of the 
English language as used in the courts. 

8. Unsoundness of mind, or such defect in the faculties of the 
mind or organs of the body as renders him incapable of performing 
the duties of a juror. 


§ 831. Particular cause. Particular causes of challenges are 
of two kinds: 

1. For such a bias, as when the existence of the facts is ascer- 
tained, in judgment of law disqualifies the juror, and which is known 
in this Code as implied bias. 

2. For the existence of a state of mind on the part of the juror 
in reference to the case, or to either party, which satisfies the court, 
in the exercise of a sound discretion, that he cannot try the issue im- 
partially, without prejudice to the substantial rights of the party 
challenging, and which is known in this Code as actual bias. 


~ 
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§ 3327 .For implied bias. A challenge for implied bias may 
be taken for all or any of the following causes, and for no other: 

1. Consanguinity or affinity within the sixth degree, inclusive, to 
the person alleged to be injured by the offense charged, or on whose 
complaint the prosecution was instituted, or to the defendant. 

2. Standing in the relation of guardian and ward, attorney and 
client, master and servant, or landlord and tenant, or being a member 
of the family of the defendant, or of the person alleged to be injured 
by the offense charged, or on whose complaint the prosecution was 
instituted, or in his employment on wages. 

3. Being a party adverse to the defendant in a civil action, or 
having complained against or been accused by him in a criminal 
prosecution. 

4, Having served on the grand jury which found the indictment, 
or on a coroner’s jury which inquired into the death of a person whose 
death is the subject of the indictment. 

5. Having served on a trial jury which has tried another person 
for the offense charged in the indictment. 

6. Having been one of a jury formerly sworn to try the indict- 
ment, and whose verdict was set aside, or which was discharged with- 
out a verdict, after the cause was submitted to it. 

7. Having served as a juror in a civil action brought against the 
defendant for the act charged as an offense. : 

8. If the offense charged be punishable with death, the entertain- 
ing of such conscientious opinions as would preclude his finding the 
defendant guilty, in which case he shall neither be permitted nor com- 
pelled to serve as a juror. 


§ 333. Not cause, but privilege. An exemption from serv- 
ice on a jury is not a cause of challenge, but the privilege of the per- 
son exempted.. 


§ 334. Causes stated on challenge—opinion. In a 
challenge for implied bias, one or more of the causes stated in sec- 
tion three hundred and thirty-two must be alleged. In a challenge 
for actual bias, the cause stated in the second subdivision of section 
three hundred and thirty-one must be alleged; but no person shall be 
disqualified as a juror by reason of having formed or expressed an 
opinion upon the matter or cause to be submitted to said jury, 
founded upon rumor, statements in public journals, or common no- 
toriety, provided it appears to the court, upon his declaration, under 
oath or otherwise, that he can and will, notwithstanding such an 
opinion, act impartially and fairly upon the matters to be submitted 
to him. The challenge may be oral, but must be entered upon the 
minutes of the court. 

§ 335. Exception to challenge. The adverse party may 


except to the challenge in the same manner as to a challenge to the 
panel, and the same proceedings must be had thereon as prescribed 


ate 


tte 


* on a 
eS, DT ee alec gpl ag hate) Ow aye, 
to om Om s ut e A a es . 


~~ 


Lae a er PR ye 8 gd oer EO, 
ono Tone a =» 
p a Ps s oo ess 


1324 CODE OF CRIMINAL PROCEDURE. 


in section three hundred and sixteen, except that if the exception be 
allowed the juror must be excluded. The adverse party may also 
orally deny the facts alleged as the ground of challenge. 


§ 336. How tried. All challenges, whether to the panel or 
to individual jurors, shall be tried by the court without the aid of 
triers. 


§ 337. Juror challenged a witness. Upon the trial of a 
challenge to an individual juror, the juror challenged may be exam- 
ined as a witness to prove or disprove the challenge, and is bound to 
answer every question pertinent to the inquiry therein. 


§ 338. Other witnesses. Other witnesses may also be ex- 
amined. on either side, and the rules of evidence applicable to the 
trial of other issues, govern the admission or exclusion of testimony, 
on the trial of the challenge. 


§ 339. Duty of court. On the trial of a challenge, the court 
must either allow or disallow the challenge, and direct an entry ac- 
cordingly upon the minutes. 


§ 840. Order of taking. All challenges to an individual 
juror, except peremptory, must be taken, first by the defendant and 
then by the territory, and each party must exhaust all his challenges 
before the other begins. 


§ 341. Order of challenges for cause. The challenges of 
either party for cause need not all be taken at once, but they must be 
taken separately, in the following order, including in each challenge 
all the causes of challenge belonging to the same class: 

1. To the panel. 

2. To an individual juror for a general disqualification. 

8. To an individual juror for implied bias. 

4. To an individual juror for actual bias. 


§ 842. Peremptory challenges. If all challenges on both 
sides are disallowed, either party, first the territory and then the de- 
fendant, may take a peremptory challenge, unless the party's per- 
emptory challenges are exhausted. 


CHAPTER II. 
THE TRIAL. 


$ 348. Order of trial. The jury having been impaneled and 
sworn, the trial must proceed in the following order: 
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1. Tf the indictment is for felony, the clerk or district attorney 
must read it, and state the plea of the defendant to the jury. In all 
other cases, this formality may be dispensed with. 

2. The district attorney, or other counsel for the territory, must 
open the case and offer the evidence in support of the indictment, 

8. The defendant or his counsel may then open his defense, and 
offer his evidence in support thereof. 

4. The parties may then, respectively, offer rebutting testimony 
only, unless the court, for good reason, in furtherance of justice, or 
to correct an evident oversight, permit them to offer evidence upon 
their original case. 

5. When the evidence is concluded, unless the case is submitted 
to the jury on either side, or on both sides, without argument, the 
counsel for the territory shall commence, and the defendant or his 
counsel shall follow, then the counsel for the territory shall conclude 
the argument to the jury. 

6. The judge must then charge the jury. He may state the testi- 
mony, and must declare the law, but must not charge the jury in 
respect to matters of fact. Such charge must, if so requested, be re- 
duced to writing before it 18 given, unless, by tacit or mutual consent, 
it is given orally, or unless it is fully taken down at the time it is 
given by a stenographic reporter, appointed by the court. 


§ 344. Order may be changed. When the state of the 
pleadings requires it, or in any other case, for good reasons, and in 
the sound diseretion of the court, the order of trial and argument pre- 
scribed in the last section may be departed from. 


§ 345. Court to decide law. The court must decide all 
questions of law which arise in the course of the trial. 


§ 346. Jury determine law and fact. Onthe trial of an 
indictment for libel, the jury have the right to determine the law and 
the fact. 


§ 347. When only fact. On the trial of an indictment for 
any other offense than libel, questions of law are to be decided by the 
court, and questions of fact are to be decided by the jury; and, al- 
though the jury have the power to find a general verdict, which in- 
cludes questions of law as well as of fact, they are bound, neverthe- 
less, to receive as law what is laid down as such by the court. 


§ 348. Restriction of argument. If the indictment is for 
an offense punishable with death, three counsel on each side may 
argue the case to the jury. If it is for any other offense, the court 
may, in its discretion, restrict the argument to one counsel on each 
side. 


§ 349. Presumed innocent. A defendant in a criminal ac- 
tion is presumed to be innocent until the contrary is proved, and in 
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case of a reasonable doubt as to whether his guilt is satisfactorily 
shown, he is entitled to be acquitted. 


§ 350. Doubt as to degree. When it appears that a defend- 
ant has committed a public offense, and there is reasonable ground 
of doubt in which of two or more degrees he is guilty, he can be con- 
victed of the lowest of such degrees only. 


§ 351. Defendants tried separately. When two or more 
defendants are jointly indicted for a felony, any defendant requiring 
it must be tried separately. In other cases defendants jointly pros- 
ecuted may be tried separately or jointly in the discretion of the 
court. 


§ 352. Discharge of defendant as witness. When two 
or more persons are included in the same indictment, the court may, 
at any time before the defendants have gone into their defense, on 
the application of the district attorney, direct any defendant to be 
discharged from the indictment, that he may bea witness for the ter- 
ritory. 

Any person accused may testify in his own behalf. *§ 144a. 

§ 358. Same—duty of court. When two or more persons 
are included in the same indictment, and the court is of opinion that 
in regard to a particular defendant there is not sufficient evidence to 
put him on his defense, it must, before the evidence is closed, in or- 
der that he may be a witness for his co-defendant, submit its said 
opinion to the jury, who, if they so find, may acquit the particular 
defendant for the purpose aforesaid. 


$ 354. Rules of evidence. The rules of evidence in civil 
cases are applicable also to criminal cases, except as otherwise pro- ` 
vided in this Code. : 

Party accused may testify in his own hehalf. *§ 144a. 


“An act concerning examination of husband and wife for and against 
each other.” Code Civil Proc. Dak. § 446. ` 


§ 355. To convict of conspiracy. Upon a trial for conspir- 
acy, in a case where an overt act is necessary to constitute the of- 
fense, the defendant cannot be convicted unless one or more overt 
acts be expressly alleged in the indictment, nor unless one or more 
‘of the acts alleged be proved; but any other overt act, not alleged in 
the indictment, may be given in evidence. 


§ 356. Same—accomplice. A conviction cannot be had upon 
the testimony of an accomplice unless he be corroborated by such 
other evidence as tends to connect the defendant with the commission 
of the offense, and the corroboration is not sufficient if it merely 
show the commission of the offense, or the circumstances thereof. 


$ 357. Evidence of false pretense. Upon a trial for hav- 


ing, with an intent to cheat or defraud another, designedly, by any 
false pretense, obtained the signature of any person to a written in- 
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strument, or having obtained from any person any money, personal 
property, or valuable thing, the defendant cannot be convicted if the 
false pretense was expressed in language unaccompanied by a false 
token or writing, unless the pretense, or some note or memorandum 
thereof, be in writing, either subscribed by or in the handwriting of 
the defendant, or unless the pretense be proven by the testimony of 
two witnesses, or that of one witness, and corroborating circumstances. 
But this section does not apply to a prosecution for falsely represent- 
ing or personating another; and, in such assumed character, marry- 
ing, or receiving money or property. 


§ 358. Evidence of seduction. Upon a trial for inveigling, 
enticing, or taking away an unmarried female of previous chaste 
character, under the age of twenty-five years, for the purpose of pros- 
titution, or aiding or assisting therein, or for having, under promise 
of marriage,*seduced and had illicit connection with an unmarried 
female of previous chaste character, the defendant cannot be con- 
victed upon the testimony of the person injured unless she is corrob- 
orated by other evidence tending to connect the defendant with the 
commission of the offense. 


$ 359. Court may suspend proceedings. If it appear 
by the testimony that the facts proved constitute an offense of a higher 


nature than that charged in the indictment, the court may direct the. 


jury to be discharged, and all proceedings on the indictment to be 
suspended, and may order the defendant to be committed or contin- 
ued on, or admitted to bail to answer any new indictment which may 
be found against him for the higher offense. 


§ 360. Same not former acquittal. If an indictment for 
the higher offense is found by a grand jury impaneled within a year 
next thereafter, he must be tried thereon, and a plea of former ac- 
quittal to such last-found indictment is not sustained by the fact of 
the discharge of the jury on the first indictment. 


§ 361. Original indictment. If a new indictment is not 
found for the higher offense within a year, as aforesaid, the court 
must again proceed to try the defendant on the original incictment. 


§ 362. Jury may be discharged. The court may direct 
the jury to be discharged, where it appears that it has not jurisdic- 
tion of the offense, or that the facts as charged in the indictment do 
not constitute an offense punishable by law. 


§ 363. Disposition of prisoner. If the jury is discharged 
because the court has not jurisdiction of the offense charged in the 
indictment, and it appears that it was committed out of the jurisdic- 
tion of this territory, the court may order the defendant to be dis- 
charged, or to be detained for a reasonable time specified in the or- 
der, until a communication can be sent by the district attorney to the 
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chief executive officer of the state, territory, or district where the of- 
fense was committed. 


§ 364. Same—bail and records. If the offense was com- 
mitted within the exclusive jurisdiction of another county of this ter- 
ritory, the court must direct the defendant to be committed for such 
time as it deems reasonable to await a warrant from the proper 
county for his arrest, or if the offense be a misdemeanor only, it may 
admit him to bail in an undertaking, with sufficient sureties, that he- 
will, within such time as the court may appoint, render himself 
amenable to a warrant for his arrest from the proper county, and, if 
not sooner arrested thereon, will attend at the office of the sheriff of 
the county where the trial was had, at a time particularly specified 
in the undertaking, to surrender himself upon the warrant, if issued, 
or that his bail will forfeit such sum as the court may fix, and to be 
mentioned in the undertaking, and the clerk must forthwith transmit. 
a certified copy of the indictment, and all the papers in the action, 
filed with him, to the district attorney of the proper county, the ex- 
pense of which transmission is chargeable to that county. 


§ 365. When prisoner discharged. If the defendant is 
not arrested on a warrant from the proper county, he must be dis- 
charged from custody, or his bail in the action be exonerated, or 
money deposited instead of bail refunded, as the case may be, and 
the sureties in the undertaking, as mentioned in the last section, must. 
be discharged. 


§ 366. Proceedings if defendant arrested. If he is ar- 
rested, the same proceedings must be had thereon as upon the arrest 
of a defendant in another county, on a warrant of arrest issued by a 
magistrate. 


§ 367. Court must discharge prisoner. If the jury be 
discharged because the facts as charged do not constitute an offense 
punishable. by law, the court must order that the defendant, if in cus- 
tody, be discharged therefrom, or if admitted to bail that his bail be 
exonerated, or if he have deposited money instead of bail, that the 
money deposited be refunded to him, unless in its opinion a new in- 
dictment can be framed, upon which the defendant can be legally 
convicted, in which case it may direct that the case be resubmitted 
to the same or another grand jury. 


§ 368. May advise jury to acquit. If, at any time after 
the evidence on either side is closed, the court deem it insufficient to 
warrant a conviction, it may advise the court to acquit the defendant. 
But the jury are not bound by the advice, nor can the court, for any 
cause, prevent the jury from giving a verdict. 


§ 369. Jury may view place. When, in the opinion of the 
court, it is proper that the jury should view the place in which the 
offense was charged to have been committed, or in which any other 
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material*fact ovcurred, it may order the jury to be conducted in a 


body, in the custody of proper officers, to the place, which must be: 


shown to them by a person appointed by the court for that purpose, 
and the officers must be sworn to suffer no person to speak or com- 
municate with the jury, nor to do so themselves, on any subject con- 
nected with the trial, and to return them into court without unneces- 
sary delay, or at a specified time. 


§ 870. Must be declared in court. If a juror have any 
personal knowledge respecting a fact in controversy in a cause, he 
must declare it in open court during the trial. If, during the retire- 
ment of a jury, a juror declare a fact, which could be evidence in the 
cause, as of his own knowledge, the jury must return into court. In 
either of these cases, the juror making the statement must be sworn 
as a witness and examined in the presence of the parties. 


§ 871. Custody and conduct of jury. The jurors sworn 
to try an indictment may, at any time before the submission of the 
cause to the jury, in the discretion of the court, be permitted to sep- 
arate, or to be kept in charge of proper officers. The officers must be 
sworn to keep the jurors together until the next meeting of the court, 
to suffer no person to speak or. communicate with them, nor to do so 
themselves, on any subject connected with the trial, and to return 
them into court at the next meeting thereof. 


§ 372. Jury admonished by court. The jury must also, 
at each adjournment of the court, whether permitted to separate or 
kept in charge of officers, be admonished by the court tat it is their 
duty not to converse among themselves or with any one else on any 
subject connected with the trial, or to form or express any opinion 
thereon, until the ease is finally submitted to them. 


§ 873. When juror becomes sick. If, before the conclusion 
of a trial a juror become sick, so as to be unable to perform his duty, 
the court may order him to be discharged. In that case a new juror 
may be sworn, and the trial begin anew, or the jury may be dis- 
charged, and a new jury them or afterwards impaneled. 


§ 374. Murder—burden of proof. Upon atrial for murder, 
the commission of the homicide by the defendant being proved, the 
burden of proving circumstances of mitigation, or that justify or ex- 
cuse it, devolves upon him, unless the proof on the part of the prose- 
cution tends to show that the crime committed only amounts to man- 
slaughter, or that the defendant was justifiable or excusable. 


§ 375. Bigamy—proof on trial. Upona trial for bigamy, if 
is not necessary to prove either of the marriages by the register, cer- 
tificate, or other record evidence thereof, but the same may be proved 
by such evidence as is admissible to prove a marriage in other cases, 
and when the second marriage took place out of this territory, proof 
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of that fact, accompanied with proof of cohabitation thereafter in thig 
territory, is sufficient to sustain the charge. 


§ 876. Forgery—same. Upon atrial for forging any bill or 
note purporting to be the bill or note of an incorporated company or 
bank, or for passing, or attempting to pass, or having in possession 
with intent to pass, any such forged bill or note, it is not necessary to 
prove the incorporation of such bank or company by the charter or 
act of incorporation, but it may be proved by general reputation, and 
persons of skill are competent witnesses to prove that such bill or 
note is forged or counterfeited. ‘ 

§ 377. Requisites of court’s charge. In charging the jury, 
the court must state to them all matters of law which it thinks neces- 
sary for their information in giving their verdict, and if it state the 
testimony of the case, it must in addition inform the jury that they 
are the exclusive judges of all questions of fact. Either party may 
present to the court any written charge, and request that it be given. 
If the court thinks it correct and pertinent, it must be given; if not, it 
must be refused. Upon each charge presented, and given, or refused, 
the court must indorse or sign its decision. If part of any written 
charge be given and part refused, the court must distinguish, showing 
by the indorsement or answer what part of each charge was given, 
and what part refused. 

§ 378. Jury after charge. After hearing the charge, the jury 
may either decide in court, or may retire for deliberation. If they do 
not agree without retiring, one or more officers must be sworn, to 
keep them together in some private and convenient place, without 
food or drink, except bread and water, unless otherwise ordered by 
the court, and not to permit any person to speak to or communicate 
with them, nor do so themselves, unless it be by order of the court, or 
to ask them whether they have agreed upon a verdict, and to return 
them into court when they have so agreed, or when ordered by the 
court. ` 

Sec. 382. 

§ 379. Defendant may be committed. When a defendant, 
who has given bail, appears for trial, the court may, in its discretion, 
at any time after his appearance for trial, order him to be committed 
to the custody of the proper officer of the county, to abide the judg-. 
ment or further order of the court, and he must be committed and 
held in custody accordingly. 

§ 380. Substitute for district attorney. If the: district 
attorney fails, or is unable to attend at the trial, the court must ap- 
point some attorney at law to perform the duties of the district at- 


torney on such trial. 
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CHAPTER III. 


CONDUCT OF THE i AFTER THE CAUSE IS SUBMITTED TO THEM. 


§ 881. Jury-room. A room must be provided by the board of 
commissioners of the county for the use of the jury, upon their re- 
tirement for deliberation, with suitable furniture, fuel, lights, and 
stationery. If the commissioners neglect, the court may order the 
sheriff to do so, and the expenses incurred by him in carrying the 
order into effect, when certified by the court, are a county charge. 


§ 382. Food and lodging. While the jury are kept together, 
either during the progress of the trial or after their retirement for 
deliberation, they must be provided by the sheriff, upon the order of 
the court, at the expense of the county, with suitable and sufficient 
food and lodging. 

Sec. 378. 


$ 3883. Papers jury take. Upon retiring for deliberation, the 
jury may take with them all papers which have been received as evi- 
dence in the cause, or copies of such parts of public records or private 
documents, given in evidence, as ought not, in the opinion of the 
court, to be taken from the person having them i in possession. 


§ 384. Jury may bë brought into court. After the jury 
have retired for deliberation, if there be a disagreement between them 
as to any part of the testimony, or if they desire to be informed on 
a point of law arising in the cause, the must require the officer to 
conduct them into court. Upon their being brought into court, the 
information required must be given in the presence of, or after notice 
to, the district attorney, and the defendant, or his counsel, or after 
they have been called. 


§ 885. Juror sick. If, after the retirement of the jury, one of 
them become so sick as to prevent the continuance of his duty, or 
any other accident or cause occur to prevent their being kept together 
for deliberation, the jury may be discharged. 


§ 386. Cannot be discharged until. Except as provided 
in the last section, the jury cannot be discharged after the cause is 
submitted to them until they have agreed upon their verdict, and 
rendered it in open court, unless by the consent of both parties, en- 
tered upon the minutes, or scare ee the expiration of such time as 
the court deems proper, it satisfactorily appear that there is no rea- 
sonable probability that the jury can agree. 


§ 887. Cause retried. In‘all cases where a jury are dis- 
charged, or prevented from giving a verdict by reason of an accident 
or other cause, except where the defendant is ausenateed from the 
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indictment during the progress of the trial, or after the cause is sub- 
mitted to them, the cause may be again tried at the same or another 
term, as the court may direct. 

§ 388. Adjournment while jury absent. While the jury 
are absent the court may adjourn from time to time as to other busi- 
ness, but it is nevertheless deemed open, for every purpose connected 
with the cause submitted to them, until a verdict is rendered or the 
jury discharged. 

§ 389. Discharge of jury. A final adjournment of the court. 
discharges the jury. 


CHAPTER IV. 
THE VERDICT. 


§ 390. Return of verdict. When the jury have agreed upon 
their verdict, they must be conducted into court by the officer having 
them in charge. Their names must then be called, and if all do not 
appear, the rest must be discharged without giving a verdict. In 
that case the cause must be again tried, at the same or another 
term. 

§ 391. Verdict in presence of defendant. If the indict- 
ment is for a felony the defendant must,before the verdict is received, 
appear in person. If it is for a misdemeanor, the verdict may, in 
the discretion of the court, be rendered in his absence. 


§ 392. Proceedings when jury appear. When the jury 
appear, they must be asked, by the court or the clerk, whether they 
have agreed upon their verdict, and if the foreman answers in the- 
affirmative, they must, on being required, declare the same. 


§ 393. Verdict. The jury may either render a general verdict, 
or, where they are in doubt as to the legal effect of the facts proved, 
they may, except upon an indictment for libel, find a special verdict. 

*§ 393a. Upon trial of an indictment for murder, the jury, if they find 
the defendant guilty, must designate in their verdict whether he shall be- 
punished by death or imprisonment for life at hard labor; and the judgment 
of the court shall be in accordance therewith. (Sess. Laws 1883, c. 9.) 

§ 394. Form of general verdict. A general verdict upon 
a plea cf not guilty is either “guilty,” or “not guilty,” which imports 
a conviction or acquittal of the offense charged in the indictment. 
Upon a plea of a former conviction or acquittal of the same offense, 
it is either “for the territory,” or “for the defendant.” When the 
defendant is acquitted on the ground that he was insane at the time- 
of the commission of the act charged, the verdict must be “not guilty: 


” 
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‘by reason of insanity.” When the defendant is acquitted on the 
ground of variance between the indictment and the proof, the verdict 
must be * ‘not guilty by reason of variance between indictment and 
proof.” 


§ 395. Special verdict. A special verdict is that by which 
the jury find the facts only, leaving the judgment to the court. It 
must present the conclusions of fact as established by the evidence, 
and not the evidence to prove them, and the conclusions of fact must 
be so presented as that nothing remains to the court but to draw 
conclusions of law upon them. 


§ 396. Special verdict to be written. The special verdict 
must be reduced to writing by the jury, or in their presence entered 
upon the minutes of the court, read to the jury, and agreed to by 
them, before they are discharged. 


§ 397. Form of special verdict. The special verdict need 
not be in any particular form, but is sufficient if it presents intelli- 
gibly the facts found by the jury. 


§ 398. Argument of special verdict. The special verdict 
may be brought to argument by either party, upon two days’ notice 


to the other, at the same or another term of the court. í 


§ 399. Judgment upon special verdict. The court must 
give judgment upon the special verdict as follows: 

1. If the plea is not guilty, and the facts prove the defendant 
guilty of the offense charged in the indictment, or of any other offense 
of which he could be convicted under the indictment, judgment must 
be given accordingly; but if otherwise, judgment of acquittal must be 
given. 

2. If the plea is a former conviction or acquittal of the same of- 
fense, the court must give judgment of conviction or acquittal, ac- 
cording as the facts prove or fail to prove the former conviction or 
acquittal. 


§ 400. New trial. If the jury do not, in a special verdict, pro- 
nounce affirmatively or negatively on-the facts necessary to enable 
the court to give judgment, or if they find the evidence of facts merely, 
and not the conclusions of fact from the evidence, as established to 
their satisfaction, the court must order a new trial. 


§ 401. Degree must be found. Whenever a crime is dis- 
tinguished into degrees, the jury, if they convict the defendant, must 
find the degree of the crime of which he is guilty. 


§ 402. May find any degree. The jury may find the de- 
fendant guilty of any offense, the commission of which is necessarily 
included in that with which he is charged in the indictment, or of an 
attempt to commit the offense. 
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§ 403. Same—several defendants.. On an indictment 
against several, if the jury cannot agree upon a verdict as to all, they 
may render a verdict as to those in regard to whom they do agree, 
on which a judgment must be entered accordingly, and the case as to 
the rest may be tried by another jury. 


§ 404. Jury reconsider verdict. When there is a verdict 
of conviction in which it appears to the court that the jury have mis- 
taken the law, the court may explain the reason for that opinion, and 
direct the jury to reconsider their verdict; and if, after the reconsid- 
eration, they return the same verdict, it must be entered. But when 
there isa verdict of acquittal, the court cannot require the jury to re- 
consider it. g 


$ 405. Same. If the jury render a verdict which is neither a 
general nor a special verdict, the court may, with proper instructions 
as to the law, direct them to reconsider it, and it cannot be recorded 
until it be rendered in some form from which it can be clearly under- 


stood what is the intent of the jury, whether to render a general ver-~ - 


dict, or to find the facts specially, and to leave the judgment to the 
couri. 


§ 406. Judgment if jury persist. If the jury persist in. 
finding an informal verdict, from which, however, it can be clearly 
understood that their intention is to find in favor of the defendant 
upon the issue, it must be entered in the terms in which it is found, 
and the court must give judgment of acquittal. But no judgment of 
conviction can be given unless the jury expressly find against the 
defendant upon the issue, or judgment be given against him on a 
special verdict. 


§ 407. Jury may be polled. When a verdict is rendered, 
and before it is recorded, the jury may be polled on the requirement 
of either party, in which case they must be severally asked whether it 
is their verdict, and if any one answer in the negative, the jury must 
be sent out for further deliberation. 


§ 408. Clerk to record verdict. When the verdict is given, 
and is such as the court may receive, the clerk must immediately 
record it in full upon the minutes, and must read it to the jury and 
inquire of them whether it is their verdict. If any juror disagree, 
the fact must be entered upon the minutes, and the jury again sent 
out; but-if no disagreement is expressed, the verdict is complete, and 
the jury must be discharged from the case. 


§ 409. When defendant to be discharged. If the judg-- 
ment of acquittal is given on a general verdict, and the defendant is 
not detained for any other legal cause, he must be discharged as soon 
as judgment is given, except that when the acquittal is for a variance 
between the proof and the indictment, which may be obviated by a 
new indictment, the court may order his detention, to the end that a 
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new indictment may be preferred in the same manner and with like 
effect as provided in [section] three hundred and sixty-seven. 


§ 410. Committal of defendant. If a general verdict is 
rendered against the defendant, or a special verdict is given, he must 
be remanded, if in custody, or if on bail, he may be committed to the 
proper officer of the county, to await the judgment of the court upon 
the verdict. When committed his bail is exonerated, or if money is 
deposited instead of bail, it must be refunded to the defendant. 

§ 411. Defense insanity, and jury acquits. If the de- 
fense is the insanity of the defendant, the jury must be instructed, if 
they acquit him on that ground, to state the fact with their verdict. 
The court may thereupon, if the defendant is in custody, and they 
deem his discharge dangerous to the public peace or safety, order 
him to be committed to the care of the sheriff until he becomes sane. 


CHAPTER V. 


BILLS OF EXCEPTION. 


$ ‘412. Exceptions to matters of law. On the trial of an 
indictment exceptions may be taken by the defendant to the decision 
of the court upon a matter of law by which his substantial rights are 
prejudiced, and not otherwise, in any of the following cases: 

1. In disallowing a challenge to the panel of the jury, or to an 
individual juror for implied bias. 

2. In admitting or rejecting witnesses or testimony, on the trial 
of a challenge to a juror for actual bias. ` 

3. In admitting or rejecting witnesses or testimony, or in deciding 
any question of law, not a matter of discretion, or in charging or in- 
structing the jury upon the law, on the trial of the issue. 


§ 413. Bill signed and filed. A bill containing the excep- 
tions must be settled and signed by the presiding judge, and filed 
with the clerk. 


§ 414. Character of bill of exceptions. The bill of ex- 
ceptions must be settled at the trial, unless the court otherwise direct. 
If no such direction be given, the point of the exception must be 
particularly stated in writing, and delivered to the court, and must 
immediately be corrected or added, until it is made comformable to 
the truth. 

§ 415. When prepared if not settled at trial. If the 
bill of exceptions be not settled at the trial, it must be prepared and. 
served, within three days thereafter, on the district attorney, who 
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may, within three days thereafter, serve on the defendant, or his 
counsel, amendments thereto. The defendant may then, within three 
days, serve the district attorney with a notice to appear before the 
presiding judge of the court, at a specified time, not less than five 
nor more than ten days thereafter, to have the bill of exceptions 
settled. 


§ 416. Judge to settle and sign. At the time appointed 
the judge must settle and sign the bill of exceptions. 


§ 417. Time—how enlarged. The time for preparing the 
bill of exceptions or the amendments thereto, or for settling the 
same, may bé enlarged by the consent of the parties, or by the pre- 
siding judge. 

§ 418. Exceptions deemed abandoned. If the bill of ex- 
ceptions be not served within the time prescribed in section four hun- 
dred and fifteen, or within the enlarged time therefor, as prescribed 
in the last section, the exceptions are deemed abandoned. If it be 
served and the parties omit, within the time limited by section four 
hundred and fifteen, the one to prepare amendments, and the other 
to give notice of appearance before the judge, they are respectively 
deemed, the one to have agreed to the bill of exceptions, the other to 
the amendments. 


§ 419. What exceptions to contain. The bill of excep- 
tions must contain so much of the evidence only as is necessary to 
present the questions of law upon which the exceptions were taken, 
and the judge must, upon the settlement of the bill, whether agreed 
to by the parties or not, strike out all other matters contained 
therein. 


§ 420. To be filed. The bill of exceptions must be filed with 
the clerk of the court at the time of, or before, taking the writ of 
error. 


§ 421. Other exceptions. Exceptions may be taken by either 
party to a decision of the court or judge upon a matter of law: 

1. In granting or refusing a motion in arrest of judgment. 

2. In granting or refusing a motion for a new trial. 


CHAPTER VI. 


NEW TRIALS. 


§ 492. New trials. A new trial is a re-examination of the is- 
sue in the same court, before another jury, after a verdict has been 
given. The granting of a new trial places the parties in the same 
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position ağ if no trial had been had. All the testimony must be pro- 
-duced anew, and the former verdict cannot be used or referred to, 
either in evidence or in argument, or be pleaded in bar of any con- 
viction which might have been had under the indictment. 


§ 423. Court has power to grant a new trial. The 
court in which a trial has been.had upon an issue of fact, has power 
to grant a new trial, when a verdict has been rendered against the 
defendant by which his substantial rights have been prejudiced, upon 
his application, in the following cases only: 

1. When the trial has been had in his absence, if the indictment 
is for felony. 

2. When the jury has received any evidence out of court other 
than that resulting from a view of the. premises. 

3. When the jury have separated without leave of the court, after 
retiring to deliberate upon their verdict, or been guilty of ahy miscon- 
duct by which a fair and due consideration of the case has been pre- 
vented. 

4. When the verdict has been decided by:lot, or by any means 
other than a fair expression of opinion on the part of all the jurors. 

5. When the court has misdirected the jury in a matter of law, 
or has erred in the decision of any question of law arising during the 
course of the trial. 

6. When the verdict is contrary to law or evidence. 


§ 424. Before judgment. The application for a new trial 
must be made before judgment. 


CHAPTER VII. 
ARREST of JUDGMENT. 


§ 425. Motion for, defined. A motion in arrest of judgment 
is an application on the part of the defendant that no judgment be 
rendered on plea or verdict of guilty, or on a verdict against the de- 
fendant on a plea of a former conviction. or acquittal. It may be 
founded on any of the defects in the indictment mentioned in section 
two hundred and sixty-five, unless the objection to the indictment 
has been waived by a failure to demur, and must be made before or 
at the time the defendant is called for judgment. 


§ 426. Arrest of judgment—no bar. The court may also, 
‘on its own view of any of these defects, arrest the judgment, without 
motion. The effect of allowing a motion in arrest of judgment is to 
place the defendant in the same situation in which he was before the 
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indictment was found, and in no case of arrest of judgment is the 
verdict a bar to another prosecution or indictment. 


§ 427. Guilty, but indictment insufficient. If, from the 
evidence on the trial, there is reasonable ground to believe the de- 
fendant guilty, and a new indictment can be framed, upon which he 
may be convicted, the court may order him to be recommitted to the 
officer of the proper county or subdivision, or admitted to bail anew 
to answer the new indictment. If the evidence shows him guilty of 
another offense, he must be committed or held thereon. But if no 
evidence appears sufficient to charge him with any offense, he must, 
if in custody, be discharged, or, if admitted to bail, his bail is exoner- 
ated, or if money has been deposited instead of bail, it must be re- 
funded to the defendant, and the arrest of judgment operates as an 
acquittal of the charge upon which the indictment was founded. 


TITLE IX. 


OF JUDGMENT AND EXECUTION. 


CHAPTER I. The judgment. 
II. The execution. 


CHAPTER I. 
THE JUDGMENT. 


§ 428. Court appoints time for. After a plea or verdict 
of guilty, or after a verdict against the defendant on a plea of a for- 
mer conviction or acquittal, if the judgment is not arrested, or a new 
trial granted, the court must appoint a time for pronouncing judg- 
ment. 

§ 429. Time specified. The time appointed must be at least 
two days after the verdict, if the court intend to remain in session so 
long, or, if not, at as remote a time as can reasonably be allowed. 
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§ 430. “Defendant’s absence. For the purpose of judgment, 
if the conviction is for a misdemeanor, judgment may be pronounced 
in his absence. 


§ 431. Officer to produce prisoner. When the defend- 
ant is in custody the court may direct the officer, in whose custody 
he is, to bring him before it for judgment, and the officer must do so: 
accordingly. 


§ 432. Bench-warrant. If the defendant has been discharged 
on bail, or has deposited money instead thereof, and does not ap- 
pear for judgment when his personal attendance is necessary, the 
court, in addition to the forfeiture of the undertaking of bail, or ‘of 
money deposited, may direct the clerk to issue a bench-warrant for 
his arrest. 

§ 433. Same—duty of clerk. The clerk, on the application 
of the district attorney, may accordingly, at any time after the order, 
whether the court be sitting or not, issue a bench-warrant into one or 
more counties. 


' § 4384. Form of warrant. The bench-warrant must be sub- 
stantially in the following form: 
County of 

The territory of Dakota to any sheriff, constable, marshal, or policeman 
in this territory: 

A. B. having been, on the day of , A. D. 18—, duly convicted 
in the district court of the county of of the crime of (designating it 
generally, ) you are therefore commanded forthwith to arrest the above-named 
A. B. and bring him before that court for judgment; or, if the court has ad- 
journed for the term, you are to deliver him into the custody of the sheriff of 
the county of , (as the case may be.) 

Given under my hand, with the seal of said court affixed, this 
, A. D. eighteen hundred and 

By order of the court. 

[Seal. | E. F., Clerk. 


§ 435. How warrant served. The bench-warrant may be 
served in any county in the same manner as a warrant of arrest, ex- 
cept that when served in another county it need not be indorsed by 
a magistrate of that county. 


§ 436. Disposal of defendant. Whether the bench-warrant 
is served in the county in which it was issued, or in another county, 
the officer must arrest the defendant and bring him before the court, 
or commit him to the officer mentioned in the warrant, acoprdnig to 
the command thereof. 


§ 437. Defendant informed by court. When the Asiana 
ant appears for judgment he must be informed by the court, or by 
the clerk under its direction, of the nature of the indictment, and. of 
his plea and the verdict, if any, thereon, and must be asked whether 
he has any legal cause to show why judgmeni should not be pro- 
nounced against him. i 
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§ 4388. May show cause against judgment. He may 
show for cause against the judgment: 

1. That he is insane, and if, in the opinion of the court, there is 
reasonable ground for believing him to be insane, the question of his 
insanity must be tried as hereinafter in this Code provided for. If 
upon the trial of that question the jury find that he is sane, judgment 
must be pronounced; but if they find him insane he may be commit- 
ted to the territorial lunatic asylum, if there be one, until he becomes 
sane or be otherwise committed according to law, and when notice is 
given of that fact, as hereinafter provided for, he must be brought 
before the court for judgment. 

2. That he has good cause to offer, either in arrest of judgment or 
for a new trial, in which case the court may, in ifs discretion, order 
the judgment to be deferred, and proceed to decide upon the motion 
in arrest of judgment or for a new trial. 


§ 489. Judgment rendered. If no sufficient cause be al- 
leged or appear to the court why judgment should not be pronounced, 
it must thereupon be rendered. 


§ 440. Court hear further evidence. After a plea or ver- 
dict of guilty, in a case where a discretion is conferred upon the 
court as to the extent of the punishment, the court, upon the sugges- 
tion of either party that there are circumstances which may be 
properly taken into view, either in aggravation or mitigation of the 
punishment, may, in its discretion, hear the same summarily at a spec- 
ified time, and upon such notice to the adverse party as it may direct. 


§ 441. How presented. The circumstances must be pre- 
sented by the testimony of witnesses examined in open court, except 
that when a witness is so sick or infirm as to be unable to attend, 
his deposition may be taxen by a magistrate of the county out of 
court, at a specified time and place, upon such notice to the adverse 
party as the court may direct. 


§ 442. Other evidence prohibited. No affidavit, or testi- 
mony, or representation of any kind, verbal or written, can be offered 
to or received by the court, or member thereof, in aggravation or 
mitigation of the punishment, except as.provided in the last two sec- 
tions. 

§ 448. Judgment in two offenses. If the defendant have 
been convicted of two or more offenses, before judgment on either, 
the judgment may be that the imprisonment upon any one may com- 
mence at the expiration of the EE upon any other of the 
offenses. 

§ 444. Fine and cdpmeonment. A judgment that the de- 
fendant pay a fine, may also direct that he be imprisoned until the 
fine is satisfied, specifying the extent of the imprisonment, which can- 
not exceed one day for every two dollars of the fine. 
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§ 445." Fine constitutes a lien. A judgment that the de- 
fendant pay a fine constitutes a lien, also, in like manner as a judg- 
ment for money rendered in a civil action. 


§ 446. Papers filed by clerk. When judgment upon a-con- 
viction is rendered, the clerk must enter the same upon the minutes, 
stating briefly the offense for which the conviction has been had, and 
must immediately annex together and file the following papers, which 
constitute a record of the action: 

1. The indictment, and a copy of the minutes of the plea or de- 
murrer; 

2. A copy of the minutes of the trial; 

3. The charges given or refused, and the indorsements, if any, 
thereon; and, 

4, <A copy of the judgment. 


CHAPTER II. 
THE EXECUTION. 


§ 447. Papersfurnished officer. Whena judgment, except 
of death, has been pronounced, a certified copy of the entry thereof 
upon the minutes must be forthwith furnished to thé officer whose 
duty it is to execute the judgment, and no other warrant or authority 
is necessary to justify or require its execution. 


§ 448. When for fine. If the judgment is for a fine alone, 
execution may issue thereon as on a judgment in a civil action. 


§ 449. For imprisonment. If the judgment be imprison- 
ment, or a fine and imprisonment, until such fine be paid, the defend- 
ant must forthwith be commiited to the custody of the proper officer, 
and by him detained until the judgment be complied with. 


§ 450. Imprisonment or fine. When the judgment is im- 
prisonment in a county jail, or a fine, and that the defendant be im- 
prisoned until it be paid, the judgment must be executed by the sher- 
iff of the county or sibdivision. In all other cases when the sentence 
is imprisonment, the sheriff of the county must deliver the defendant 
to the proper officer, in execution of the judgment. 


§ 451. Imprisonment in territorial prison. If the judg- 
ment is for imprisonment in the territorial prison, the sheriff of the 
county or subdivision must, upon receipt of a certified copy thereof, 
take and deliver the defendant to the warden, superintendent, or 
keeper of the territorial prison. He must also deliver to the warden 
or other proper officer a certified copy of the judgment, and take from 
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the warden or other proper officer a receipt for the defendant, and 
make return thereof to the court. 


§ 452. Authority while conveying prisoner. The sher- 
iff or his deputy, while conveying the defendant to the proper prison, 
in execution of a judgment of imprisonment, has the same authority 
to require the assistance of any citizen of this territory, in securing 
the defendant, and in retaking him if he escape, as if the sheriff were 
in his own county, and every person who refuses or neglects to assist 
the sheriff, when so required, is punishable as if the sheriff were in 
his own county. 


§ 453. Proceedings on judgment of death. When judg- 
ment of death is rendered, the judge must sign and deliver to the 
sheriff of the county a warrant, duly attested by the clerk, under the 
seal of the court, stating the conviction and judgment, and appoint- 
ing a day on which the judgment is to be executed, which must not 
be less than thirty nor more than sixty days from the time of the 
judgment. 


§ 454. Duty of judge in such case. The judge of a court 
at which a conviction requiring judgment of death is had, must, 
immediately after the conviction, transmit to the governor, by mail 
or otherwise, a statement of the conviction and judgment, and of the 
testimony given at the trial. 


§ 455. Governor may require opinion of judges. The 
governor may thereupon require the opinion of the judges of the su- 
preme court, or any of them, upon the statement so furnished. 


§ 456. Governor only can reprieve. No judge, court, or 
officer, other than the governor, can reprieve or suspend the execu- 
tion of a judgment of death, except the sheriff, in the cases provided 
in the next seven sections, unless a writ of error is allowed and taken. 


§ 457. If defendant become insane. If, after judgment 
of death, there is good reason to suppose that the defendant has be- 
come insane, the sheriff of the county or subdivision, with the con- 
currence of the judge of the court by which the judgment was ren- 
dered, may summon from the list of jurors selected, or to be selected 
forthwith by the county commissioners, a jury of twelve persons to 
inquire into the supposed insanity, and must give immediate notice 
thereof to the district attorney. 


§ 458. Inquisition to try insanity. The district attorney 
must attend to the inquisition, and may produce witnesses Pefore the 
jury, for which purpose he may issue process in the same manner as 
for witnesses to attend before the grand jury, and disobedience thereto 
may be punished in like manner as disobedience to process issued by 
the court. 
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g 45% Return of certificate. A certificate of the inquisi- 

tion must be signed by the jurors and the sheriff, and filed with the 
clerk of the court in which the conviction was had. 


§ 460. Duty of sheriff on the finding. If it is found by 
the inquisition that the defendant is:sane, the sheriff must execute the 
judgment; but if it is found that he is insane, the sheriff must sus- 
pend the execution of the judgment until he receives a warrant from 
the governor, or from a majority of the judges of the supreme court, 
directing the execution of the judgment. 


§ 461. Same.. If the inquisition find that the defendant is in- 
sane, the sheriff must immediately transmit.to the governor, who 
may, when the defendant becomes sane, issue a warrant appointing 
a day for the execution of the judgment. 


§ 462. Female pregnant—inquisition. When there is 
good reason to suppose that a female, against whom judgment of death 
is rendered, is pregnant, the sheriff of the county or subdivision, with 
the concurrence of the judge of the court by which the judgment was 
rendered, may summon a jury of three physicians of the territory to 
inquire into the supposed pregnancy. Immediate notice thereof must 
be given to the district attorney. The provisions of sections four 
hundred and sixty and four hundred and sixty-one apply to the pro- 
ceedings upon the inquisition. 

§ 463. Duty of sheriff on finding. If it is found by the 
inquisition that the female is not pregnant, the sheriff must execute 
the judgment. If, however, it is found that she is pregnant, the 
sheriff must suspend the execution of the judgment, and transmit the 
inquisition to the governor. 


§ 464. Governor to order execution. When the gov- 
ernor is satisfied that the female is no longer pregnant, he may issue 
his warrant appointing a day for the execution of the judgment. 


§ 465. Duty of court when judgment not executed. 
If, for any reason, a judgment of death has not been executed, and 
it remains in force, the court in which the conviction was had, on 
the application of the district. attorney, must order the defendant to 
be brought before it, or, if he is at large, a warrant for his apprehen- 
sion may be issued. 


§ 466. Same. Upon the defendant being brought before the 
court, if must inquire into the facts, and, if no legal reason exists 
against the execution of the judgment, must make an order that the 
sheriff of the proper county execute the judgment at a specified time, 
The sheriff must execute the judgment accordingly. 


§ 467. How death produced. The punishment of death 
a be inflicted by hanging the defendant by the neck until he is 
dead. 
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§ 468. Death— where executed. A judgment of death 
must be executed within the walls or yard of a jail of the county in 
which the conviction was had, or some convenient private place in 
the county. If there is no such jail or prison in the county in which 
the conviction was had, or if it becomes unfit or unsafe for the con- 
finement of prisoners, or is destroyed by fire or otherwise, and the- 
jail of another county has been legally designated for the confine- 
ment of the prisoners of the county in which the conviction was had, 
the judgment must be executed in manner as above, 


§ 469. Present at execution. The sheriff or deputy-sheriff 
of the county must be present at the execution, and must invite the 
presence, by at least three days’ notice, of the district attorney, to- 
gether with one physician and twelve reputable citizens, to be selected 
by him. He must also, at the request of the defendant, permit any 
minister or ministers of the gospel whom the defendant may name, 
and any of his relatives or friends, not to exceed five, to attend the 
execution, and also such peace officers as the sheriff or under-sheriff 
may deem proper. But no persons other than those mentioned in 
this section can be present at the execution, nor can any person un- 
der age be allowed to witness the same. 


§ 470. Return of execution. The sheriff or deputy-sheriff 
must prepare and sign, with their names of office, a certificate at- 
tached to the death-warrant, setting forth the time, manner, and place 
of the execution, and that the judgment was executed upon the de- 
fendant according to the provisions of the last three sections, and at- 
tested by at least twelve persons, not relatives of the defendant, who 
witnessed the execution. 


§ 471. Sheriff to file certificate. The sheriff or deputy- 


sheriff must cause the certificate to be filed in the office of the clerk 
of the court. 
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‘TITLE X.: 


WRIT OF ERROR. 


Caapter I. Writs of error, when allowed, and how taken, and 
the effect thereof. 
II. Dismissing the writ for irregularity. 
III. Argument of the writ. 
IV. Judgment in supreme court. 


CHAPTER I. 


WRITS OF ERROR, WHEN ALLOWED, AND HOW TAKEN, AND THE 
EFFECT THEREOF. 


§ 472. Writ of error. Hither party may sue out a writ of 
error to remove to the supreme court, and therein to re-examine and 
review the record and bills of exception in a criminal action, upon 
matters of law decided in the district courts, in manner as prescribed 
in this chapter. 


§ 473. Proceedings to obtain writ. Writs of error shall 
be allowed in all cases from the final decisions of said district courts, 
to the supreme court, under such regulations as are herein or may be 
prescribed by law. The party seeking the writ must apply to the 
judge, or to a justice of the supreme court, by petition, verified by 
affidavit, setting forth clearly and succintly the chief matters of error 
complained of. 


§ 474. Title of parties to writ. The party suing out the 
writ is known as the plaintiff in error, and the adverse party as the 
defendant in error, but the title of the action is not changed in con- 
sequence of the writ. 


§ 475. When by defendant. The writ may be sued out by 
the defendant : 
1. From a final judgment of conviction. 
2. From an order refusing a motion in arrest of judgment. 
3. From an order refusing a motion for a new trial. 
v.2—85 
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4. Upon bills of exception for any of the causes mentioned in sec- 
tion four hundred and twelve of this Code. 


§ 476. By the territory. The writ may be sued out by the 
territory : 

1. From a judgment for the defendant on a demurrer to the in- 
dictment. 

2. From an order arresting the judgment. 

38. From an order granting a new trial. 


§ 477. Limit of time for writ. The writ must be sued out 
within one year after the rendition of the judgment, and within sixty 
days after an order is made. 


§ 478. Effect of writ. A writ sued out by the territory in no 
case stays or affects the operation of a judgment in favor of the de- 
fendant until judgment is reversed. 


§ £79. Supersedeas. A writ of error from the supreme court 
to remove and re-examine or review a judgment of conviction, stays 
the execution of the judgment in all capital cases, and in all other 
cases, upon filihg with the clerk of the court in which the conviction 
was had, a certificate of the judges of such court, or of a justice of 
the supreme court, that, in his opinion, there is probable cause for 
the writ, but not otherwise. 


§ 480. Duty of sheriff. If the certificate provided for in the 
preceding section is filed, the sheriff must, if the defendant be in his 
custody, upon being served with a copy thereof, keep the defendant 
in his custody without executing the judgment, and detain him to 
abide the judgment of the supreme court. 


§ 481. Execution suspended. If, before the granting of the 
certificate, the judgment has commenced, the further execution thereof 
is suspended, and upon service of a copy of such certificate the de- 
fendant must be restored, by the officer in whose custody he is, to his 
original custody. 


§ 482. Clerk’sreturn on writ. Upon the writ of error being 
sued out, the clerk of the court upon whom it is served, must, within 
ten days thereafter, or within such reasonable time as may be allowed 
to him, transmit to the clerk of the supreme court the writ, with his 
return thereon, to which shall be annexed and returned an authen- 
ticated copy of the record of this action as mentioned in section four 
hundred and forty-eight, and of all bills of exception, together with an 
assignment of errors and prayer for reversal, 


*$ 482a. Writs of error—when returnable. All writs of error hereto- 
fore issued from the supreme court to any of the district courts, returnable at 
the next June term, as provided in said chapter ten, shall be returnable to the 
next May term of the supreme court, as provided in this act, in the same 
manner and with the same effect as though such writs were so returnable on 
their faces. (Sess. Laws 1879, c. 54, § 2.) 
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$ 483. Return to contain certificate of judge. The re- 
turn must also embrace a certificate of the judge or of a justice of 
the supreme court that the record contains in itself all the bills of ex- 
ception and a true copy of all the evidence bearing upon, or neces- 
sarily relating to, any bill of exception. 


§ 484. Exceptions to charge. The judges of the district 
courts shall not allow any bills of exception which shall contain the 
charge of the court at large to the jury, upon any general exception 
to the whole of such charge, but the party excepting shall be required 
to state distinctly the several and particular matters of law in such 
charge to which he excepts, and such matters of law, and those only, 
shall be inserted in the bills of exception, and allowed by the court. 


§ 485. Adverse party notified. Immediately after the is- 
suing of the writ, a citation to the adverse party to be and appear at 
the supreme court, to be issued by the clerk thereof, shall be served 
on him or his attorney, giving at least ten days’ notice thereof. 


§ 486. Concerning certiorari. No certiorari for diminution 
of the record shall be hereafter awarded in any action, unless a mo- 
tion therefor shall be made in writing; and the facts on which the 
same is founded shall, if not admitted by the other ‘party, be verified 
by affidavit, and all motions for such certiorari shall be made at the 
first term of the entry of the action; otherwise, the same shall not be ~ 
granted, unless upon special cause shown to the court accounting sat- 
isfactorily for the delay. 


CHAPTER II. 
DISMISSING THE WRIT FOR IRREGULARITY. 


§ 487. In substantial particulars. If the writ is irregular 
in any substantial particular, but not otherwise, the court may, on 
any day in term, on motion of the defendant in error, upon two days’ 
notice, with copies of the papers on which the motion was founded, 
order it to be dismissed. 


§ 488. For error in return. The court may also, upon like 
motion, dismiss the writ, if the return is not made as provided in 
sections four hundred and eighty-four and four hundred and eighty- 
five, unless for good cause they enlarge the time for that purpose. 
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CHAPTER TII.. 
ARGUMENT OF THE WRIT. 


§ 489. How brought on. The writ of error may be brought: 
to argument by either party on ten days’ notice, on any day, at a gen- 
eral or adjourned term of the supreme court, but it must be heard 
and determined at the first term after the record is filed, unless for 
good cause shown. 


§ 490. What plaintiff to furnish. When the writ is called 
for argument, the plaintiff in errcr must furnish each member of the 
court with a copy of the record of the action, bills of exception, and 
of the assignment of errors. If he fails to do so the writ must be 
dismissed, unless for cause shown the court otherwise direct. 


§ 491. Failure to appear. The judgment may be affirmed 
if the plaintiff in error fails to appear, but can be reversed only after 
argument, though the defendant in error fails to appear. 


§ 492. Number of counsel heard. Upon the argument of 
the writ, if the offense is punishable with death, three counsel on each 
side must be heard, if they require it. In any other case the court 
may, in its discretion, restrict the argument to one counsel on.each 
side. 


CHAPTER IV. 
JUDGMENT IN SUPREME COURT. 


§ 4938. When court must give judgment. After hearing 
the writ the court must give judgment without regard to technical er- 
rors or defects, or to exceptions which do not affect the substantial 
rights of the parties. 


§ 494. Power of supreme court. The supreme court may 
reverse, affirm, or modify the judgment or order of the district court, 
and may, if proper, order a new trial. 


§ 495. Duty of court if judgment is reversed.. If a 
judgment against the defendant is reversed, without ordering a new 
trial, the supreme court must direct, if he is in custody, that he be 
discharged therefrom, or if on bail, that his bail be exonerated, or if 
money was deposited instead of bail, that it be refunded to the de- 
fendant. — 
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§ 496° When original judgment must be enforced. 
On a judgment of affirmance against the defendant, the original judg- 
ment must be enforced. 


§ 497. Disposition of judgment from supreme court. 
When the judgment of the supreme court is given, it must be entered. 
in the minutes, and a certified copy of the entry forthwith remitted 
to the clerk of the district court. * 


§ 498. When supreme court has no further jurisdic- . 
tion. After the certificate of the judgment has been remitted to the 
court below, the supreme court has no further jurisdiction of the writ, 
or of the proceedings thereon, and all orders which may be necessary 
to carry the judgment into effect must be made by the court to which 
the certificate is remitted. 


TITLE XI. 


“MISCELLANEOUS PROCEEDINGS. 


Cuapter I. Compelling the attendance of witnesses. 
* II. Inquiring into the insanity of the defendant before trial 
or after conviction. 
III. Compromising misdemeanors by leave of the court, 
IV. Proceedings against corporations. 
V. Entitling affidavits. 
VI. Errors and mistakes in pleadings or other proceedings. 
VII. Disposal of property stolen or embezzled. 
VIII. Reprieves, commutations, and pardons. 
IX. Bail. 
X. Of search-warranis. 
XI. Proceedings against fugitives from justice. 
XII. Dismissal of the action before or after indictment, for 
want of prosecution or otherwise. 
XIII. General provisions and definitions applicable to this 
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CHAPTER I. 
COMPELLING THE ATTENDANCE OF WITNESSES. 


§ 499. Subpoena defined. The process by which the attend-. 
ance of a witness before a court or magistrate is required is a sub- 
peena. 


§ 500. Magistrates may issue. A magistrate before whom 
an information is laid, or to whom a presentment of a grand jury is 
sent, may issue subpoenas, subscribed by him, for witnesses within 
the territory, either on behalf of the territory or the defendant. 


§ 501.. District attorney for grand jury. The district 
attorney may issue subpoenas, subscribed by him, for witnesses within 
the territory, in support of the prosecution, or for such other wit-- 
nesses as the grand jury may direct, to appear before the grand jury. 
upon an investigation before them. 


§ 502. Same for trial. The district attorney may in like 
manner issue subpcenas for witnesses within the territory, in support. 
of an indictment, to appear before the court at which it is to be tried. 


§ 508. Clerk issues blank for defendant. The clerk of 
the court at which an indictment is to be tried, must, at all times, 
upon the application of the defendant, and without charge, issue as 
many blank subpcenas, under the seal of the court, and subscribed by 
him as clerk, for witnesses within the territory, as may be required 
by the defendant. 


$ 504. Form of. A subpcena authorized by the last four sec- 
tions must be substantially in the following form: 


In the name of the territory of Dakota: 
To A. B.: 

You are commanded to appear before C. D., a justice of the peac® at the 
town of , (or “the grand jury of the county of >” or “the district 
court ,” or as the case may be,) on (stating the day and hour,) as a 
witness in a criminal action prosecuted by the territory of Dakota against 


E. F. 
Dated at the town of day of 


, (as the case may be, ) the 


“G. H., justice of the peace,” or “I. K., district attorney,” or “by order of 
the court, L. M., clerk,” (as the case may be.) 

§ 505. Subpœna duces tecum. If the books, papers, or: 
documents be required, a direction to the following effect must be 
contained in the subpæœna : 

And you are required also to bring with you the following: (Describe in- 
telligibly the books, papers, or documents required.) 

§ 506. By whom served. A peace officer must serve in his 
county, city, town, or village, as the case may be, any subpoena de~- 
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livered tò him for service, either on the part of the territory or of the 
defendant, and must make a written return of the service, subscribed 
by him, stating the time and place of service, without delay. A sub- 
pena may, however, be served by any other person. 


§ 507. How served. A subpcena is served by delivering it, or 
by showing it, and delivering a copy thereof to the witnesses person- 
ally. 


§ 508. Witness’ expenses. When a person attends before a 
magistrate, grand jury, or court, as a witness on behalf of the terri- 
tory, upon a subpcena, or pursuant to an undertaking, and it appears 
that he has come from a place out of the county, or that he is poor, 
the court, if the attendance of a witness be upon a trial, by an order 
entered upon its minutes, or in any other case, the district judge, by 
a written order, may direct the county treasurer to pay the witness a 
reasonable sum, to be specified in the order, for his expenses. 


§ 509. Payment. Upon the production of the order, or a cer- 
tified copy thereof, the county treasurer must pay the witness the sum 
specified therein, out of the county treasury. 


§ 510. Witness residing out of county. No person is 
obliged to attend as a witness before a court or magistrate out of the 
county where the witness resides or is served with the subpoena, un- 
less the judge of the court in which the offense is triable, upon an` 
affidavit of the prosecutor or district attorney, or of the defendant or 
his counsel, stating that he believes that the evidence of the witness 
[is] material, and his attendance at the examination or trial necessary, 
shall indorse on the subpeena an order for the attendance of the wit- 
ness. 


§ 511. Disobedience to subpena. Disobedience to a sub- 
pena, or a refusal to be sworn or to testify, may be punished by the 
court or magistrate, as for a criminal contempt, in the manner pro- 
vided in the Code of Civil Procedure. 


§ 512. Witness for defendant disobeying. A witness 
disobeying a subpoena issued on the part of the defendant, also for- 
feits to the defendant the sum of fifty dollars, which may be recovered 
in a civil action. 
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CHAPTER II. 


INQUIRING INTO THE INSANITY OF THE DEFENDANT BEFORE 
TRIAL OR AFTER CONVICTION. 


§ 513. Re-enactment. Chapter five of article eight of title 
eleven of an act to establish a Code of Criminal Procedure for Dakota 
territory, approved January twelfth, eighteen hundred and sixty-nine, 
said chapter being headed, “Inquiry into the insanity of the defendant 
before trial or after conviction,” so far as the same is not in conflict 
with the provisions of this present act, is hereby revived and re- 
enacted. The remainder of this chapter is the law referred to. 


§ 514. Insane cannot betried. An act done bya person in 
a state of insanity cannot be punished as a public offense, nor can a 
person be tried, adjudged to punishment, or punished for a public 
offense while he i is insane. 


§ 515. When doubt arises. When an indictment is called 
for trial, or upon conviction the defendant is brought up for judgment, 
if a doubt arise as to the sanity of the defendant, the court must order 
a jury to be impaneled, from the jurors summoned and returned for 
the term, or who may be summoned by the direction of the court as 
provided in sections three hundred and three to three hundred and 
eight, both inclusive, to inquire into the fact. 


§ 516. Trial to be suspended. The trial of the indictment 
or the pronouncing of the judgment, as the case may be, must be sus- 
pended until the question of insanity is determined by the verdict of 
the jury. 


§ 517. Order of trial. The trial of the question of insanity 
must proceed in the following order: 

1. The counsel for the defendant must open the case and offer ev- 
idence in support of the allegation of insanity. 

2. The counsel for the territory may then open their case and of- 
fer evidence in support thereof. 

3. The parties may then respectively offer rebutting testimony 
only, unless the court, for good reason, in furtherance of justice, per- 
mit them to offer evidence upon their original case. 

4. When the evidence is concluded, unless the case is submitted 
to the jury, on either side or on both sides, without argument, the 
counsel for the territory must commence, and the defendant or his 
counsel may conclude, the argument to the jury. 

5. If the indictment be for an offense punishable with death, two 
counsel on each side may argue the cause to the jury, in which case 
they must do so alternately. If it be for any other offense, the court 
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‘may, in its discretion, restrict the argument to one counsel on each 
side. 
6. The court must then charge the jury. 


§ 518. Charge of court. The provisions of sections three 
hundred and forty-five and three hundred and forty-seven, in respect 
to the duty of the court upon questions of law, and of the jury upon 
questions of fact, and the provisions of section three hundred and 
seventy-seven, in respect to the charge of the court to the jury, upon 
the trial of an indictment or information, apply to the question of 
insanity. 

§ 519. Ifsane, trial proceeds. Ifthe jury find the defend- 
ant sane, the trial of the indictment must proceed, or judgment may 
be pronounced, as the case may be.” 


§ 520. Iffoundinsane. If the jury find the defendant is in- 
sane, the trial or judgment must be suspended until he becomes sane, 
and the court, if it deems his discharge dangerous to the public peace ` 
or safety, may order that he be in the mean time committed to the care 
of the sheriff until he becomes sane. 


§ 521. If committed, bail. The commitment of the defend- 
ant, as mentioned in the last section, exonerates his bail, or entitles 
a person authorized to receive the property of the defendant, to a re- 
turn of money he may have deposited instead of bail. 


§ 522. Restored to sanity. When he becomes sane, the 
sheriff must thereupon, without delay, place him in the proper cus- 
tody until he be brought to trial or judgment, as the case may be, or 
be legally discharged. 


§ 523. Expenses. The expenses of keeping the defendant are 
in the first instance chargeable, to the county, but the county may re- 
cover them from the estate of the defendant, if he have any, or from 
a relative. 


CHAPTER III. 


COMPROMISING MISDEMEANOR BY LEAVE OF THE COURT. 


§ 524. Limitation. When a defendant is held to answer ona 
charge of misdemeanor, for which the person, by the act constituting 
the offense, has a remedy by a civil action, the offense may be com- 
promised as provided in the next section, except when it was com- 

mitted : 
' 1. By or upon an officer of justice while in the execution of the 
duties of his office; 
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2. Riotously; or, 
3. With an intent to commit a felony. 


§ 525. To-be by permission. If the party injured appear- 
before the court to which the depositions and statement are required 
by section one hundred and sixty to be returned, at any time before 
trial, on an indictment for the offense, and acknowledge in writing 
that he has received satisfaction for the injury, the court may, in 
its discretion, on payment of the costs incurred, order all proceed- 
ings to be stayed upon the prosecution, and the defendant to be dis- 
charged therefrom. But in that case the reasons for the order must 
be set forth therein and entered upon the minutes. 


§ 526. Orderabar. The order authorized by the last section 
is a bar to another prosecution for same offense. 


§ 527. No public offense compromised. No public offense 
can be compromised, nor can any proceeding for the prosecution or 
punishment thereof, upon a compromise, be stayed, except as pro- 
vided in sections five hundred and twenty-four and five hundred and 
twenty-five. 


CHAPTER IV. 
PROCEEDINGS AGAINST CORPORATIONS. 


§ 528. Summons. Upona presentment against a corporation 
the magistrate must issue a summons signed by him, with his name 
of office, requiring the corporation $o appear before him at a specified 
time and place to answer the charge; the time to be not less than 
ten days after the issuing of the summons. 


§ 529. Form of summons, The summons must be in sub- 
stantially the following form: 
County of ; 
In the name of the territory of Dakota. 
To the (naming the corporation :) - 
You are hereby summoned to appear before me at (naming the place,) on 
(specifying the day and hour,) to answer to the charge made against you, 
upor the information of A. B., (or the presentment of the grand jury of the 
county of ,) for (designating the offense generally.) 
Dated at the city, or town, of the day of , 18—. 
G. H., Justice of the Peace, (or as the case may be.) 


§ 530. When and how served. The summons must be: 
served at least five days before the day of appearance fixed therein, 
by delivering a copy thereof and showing the original to the president, 
or other head of the corporation, or to the secretary, cashier, or man- 
aging agent thereof. 


> 
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§ 531. Examination of charge. At the time appointed in 
the summons the magistrate must investigate the charge in the same 
manner as in the case of a natural person brought before him, so far 
as those proceedings are applicable. 


§ 532. Certificate of magistrate. After hearing the proofs 
the magistrate must certify upon the depositions, either that there is 
or is not sufficient cause to believe the corporation. guilty of the of- 
fense charged, and must return the depositions and certificate in the 
same manner prescribed in section one hundred and sixty. 


§ 5383. Grand jury may proceed. If the magistrate re- 
turn a certificate that there is sufficient cause to believe the corpora- 
tion guilty of the offense charged, the grand jury may proceed thereon 
as in the case of a natural person held to answer. 


§ 5384. Appearance and plea. If an indictment be found, 
the corporation may appear by counsel to answer the same. If they 
do not thus appear, a plea of not guilty must be entered, and the 
same proceedings had thereon as in other cases. 


§ 535. Fine collected. When a fine is imposed upon a cor- 
poration on conviction, it may be collected by virtue of the order im- 
posing it, by the sheriff of the county, out of their real and personal 
property, in the same manner as upon an execution. 


CHAPTER: V. 
ENTITLING AFFIDAVITS. 


§ 5386. Entitling unnecessary. It is not necessary to en- 
title an affidavit or deposition in the action, whether taken before or 
after indictment or upon a writ of error, but if made without a title, 
or with an erroneous title, it is as valid and effectual for every pur- 
pose as if it were duly entitled, if it intelligibly refer to the proceed- 
ing, indictment, or writ of error in which it is made. 


l 
CHAPTER VI. 
ERRORS AND MISTAKES IN PLEADINGS OR OTHER PROCEEDINGS.. 
( 


§ 537. Informalities not fatal. Neither a departure from 
the form or mode prescribed in this Code, in respect to any pleadings. 
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or proceeding, nor an error or mistake therein, renders it invalid, un- 
less it has actually prejudiced the defendant, or tended to his preju- 
dice, in respect to a substantial right. 


CHAPTER VII. 
DISPOSAL OF PROPERTY STOLEN OF EMBEZZLED. 


§ 588. To be held by officer. When property alleged to have 
been stolen or, embezzled comes into the custody of a peace officer, 
he must hold it subject to the order of the magistrate authorized by 
the next section to direct the disposal thereof. 


§ 589. Order for its delivery. On satisfactory proof of the 
title of the owner of the property, the magistrate before whom the 
information is laid, or who examines the charge against the person 
accused of stealing or embezzling the property, may order it to be 
delivered to the owner on his paying the reasonable and necessary 
expenses incurred in its preservation, to be certified by the magis- 
trate. The order entitles the owner to demand and receive the prop- 
erty. 

§ 540. Magistrate must deliver on proof. if property 
stolen or embezzled come into the custody of a magistrate, it must 
be delivered to the owner on satisfactory proof of his title, and on his 
paying the necessary expenses incurred in its preservation, to be cer- 
tified by the magistrate. 


§ 541. Court may deliver by order. If property stolen or 
embezzled have not been delivered to the owner, the court before 
which a trial is had for stealing or embezzling it, may, on proof of 
his title, order it to be restored to the owner. 


§ 542. If not claimed in six months. If property stolen 
or embezzled be not claimed by the owner before the expiration of 
six months from the conviction of a person stealing or embezzling it, 
the magistrate, or other officer having it in his custody, must, on 
payment of the necessary expenses incurred in its preservation, de- 
liver it to the county commissioners, to be paid into the county treas- 
ury. 

§ 543. Receipt to defendant and clerk. When money or 
other property is taken from a defendant, arrested upon a charge of 
public offense, the officer taking it must, at the time, give duplicate 
receipts therefor, specifying particularly the amount of money, or the 
kind of property taken; one of which receipts he must deliver to 
the defendant, and the other of which he must file with the clerk of 
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the court, to which the depositions and statement must be sent, as 
provided in section one hundred and sixty. 


CHAPTER VIII. 
REPRIEVES, COMMUTATIONS, AND PARDONS. 


§ 544. Re-enactment. Chapter twelve of article eight of title 
eleven of the aforesaid act of January twelfth, eighteen hundred and 
sixty-nine, said chapter being entitled “Reprieves, Commutations, and 
Pardons,” so far as the said chapter is in accordance with the organic 
act, and consistent with the provisions of this Code, is hereby revived 
and re-enacted. The remainder of this chapter is the law referred to. 


§ 545. Governor may grant. The governor has power to 
grant reprieves, commutations, and pardons, after conviction, for all 
offenses except treason and cases of impeachment, upon such con- 
ditions, ard with such restrictions and limitations, as he may think 
proper, subject to the regulations provided in this chapter. 

§ 551, *§§ 551a-551d. 


§ 546. Treason—duty of legislature. He may also sus- 
pend the execution of the sentence upon a conviction for treason, un- 
til the case can be reported to the legislature, at the next meeting, 
when the legislature must either pardon or commute the sentence, 
direct the execution thereof, or grant a further reprieve. 

*§8 551a-551d. 


§ 547. Reports to legislature. He must annually com- 
municate to the legislature each case of reprieve, commutation, or 
pardon, stating the name of the convict, the crime of which he was 
convicted, the sentence, and its date, and the date of the commuta- 
tion, pardon, or reprieve. 


§ 548. Report of cases required. When an application is 
made to the governor for a pardon, he may require the presiding judge 
of the court before which the conviction was had, or the district at- 
torney by whom the action was prosecuted, to furnish him, without 
delay, with the statement of the facts proved on the trial, and of any 
other facts having reference to the propriety of granting the pardon. 

#88 55la-551đ. 


§ 549. Notice to district attorney. At least ten days be- 
fore the governor acts upon an application for a pardon, written no- 
tice of the intention to apply therefor, signed by the person applying, 
must be served upon the district attorney of the county where the 
conviction was had, and proof by affidavit of the service must be 
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è i presented by the governor: provided, such application is not signed 
í by such district attorney. 
' i *§§ 551a-551d. 
i § 550. Publication of notice. Unless dispensed with by the 
| governor, a copy of the notice must also be published, for thirty days 
from the first publication, in the territorial paper, and a paper in the 
county in which the conviction was had, nearest the place of convic- 
í tion. 
| *88 55la-551đ. 
| § 551. Papers filed with secretary. When the governor 
| grants a reprieve, commutation, or pardon, he must, within ten days 
thereafter, file all the papers presented to him in relation thereto in 
papers p 
the office of the secretary of the territory, by whom they must be kept 
as records, open to public inspection. 
{ 
i 


“ *§ Sola. Applications for pardons, All applications for pardons on 
behalf of any person or persons convicted in any court in this territory of 
any crime punishable under the laws thereof by imprisonment in the terri- 
torial prison, and sentenced to such imprisonment, shall be made and con- 
, ducted in the manner hereinafter prescribed. (Sess. Laws 1883, c. 88, § 1.) 


*§ 551b. Method of making application. Notice of the application 
for such pardon shall be given to the judge who presided at the trial, or his 
successor in office, and to the district attorney, or his successor in office, of 
the district, who prosecuted the indictment against such person or persons so 

l convicted and sentenced, at least thirty days before such application shall be 
filed with the governor. The service of such notice upon the judge and dis- 
trict attorney, aforesaid, shall be made and the return thereof certified in the 
same manner as now provided for the service of summons in the district 
court, and such certificate of service shall accompany every such application 
; to the governor. A notice of such application, setting forth the name of the 
person or persons on whose behalf it is made, the crime of which he shall 
have been convicted, the time of such conviction, and the term of imprison- 
ment, shall also be pub}ished at least once each week for four successive weeks 
in some newspaper of general circulation in the county where the offense, 
for which pardon is sought, was committed, orif there be no newspaper pub- 
lished therein then such notice shall be posted in a conspicuous place, on the 
: door of the court-house of such county, for four successive weeks prior to the 
} application. The affidavit of the publisher of such paper, or the person post- 
ing such notice, shall also accompany such application, showing that such 
notice has been published or posted as herein provided. (Id. § 2.) 


*§ ööle. Contest of application. Any person or persons feeling ag- 
grieved by the application for any pardon may contest the same, and for that 
purpose may appear in person before the governor during the consideration 
of said application, and show cause, by written or oral testimony, why such 
pardon should not be granted. (Id. § 3.) oy 


*§ 551d. Governor may make rules. The governor may in his dis- 
cretion make such additional rules and regulations governing applications for 
pardons as may from time to time seem to him best, not in conflict with the 
provisions of this act; but the provisions of this act shall not apply to the ap- 
plications for pardon to be granted within thirty days before the time when 
the convict would otherwise be legally entitled to discharge. (Id. § 4.) 
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CHAPTER IX. ` a 


OF BAIL. 


§ 552. ` Must be admitted, when. Bail, by sufficient sure- 
ties, shall be admitted upon all arrests in criminal cases where the 
‚offense is not punishable by death, and in such cases it may be taken 
by any of the persons or courts authorized by law to arrest and im- 
prison offenders. 


§ 553. May, when. Bail, by sufficient sureties, may be admit- 
ted upon all arrests in criminal cases where the punishment may be 
death, unless the proof is evident or the presumption great; but in 
such cases it shall be taken only by. the supreme court or a district 
court, or by a justice or judge thereof, who shall exercise their disere- 
tion therein, having regard to the nature and circumstances of the 
offense, and of the evidence, and to the usages of law. 


§ 554. After conviction—classed. After conviction of an 
offense not punishable with death, a defendant who sues out a writ 
of error for the revision of a judgment may be admitted to bail: 


1. As a matter of right when the writ of error is from a judgment. 


imposing a fine only. 

2. Asa matter of discretion in all other cases. 

§ 555. Qualification and justification. The qualifications 
of bail are the same as those in civil cases, and the ‘sureties must in 
all cases justify by affidavits, taken before the magistrate, court, or 
judge, that they each possess those qualifications. 


$ 556. Discharge of defendant. Upon the-allowance of: 


bail, and the execution of the requisite recognizance, bond, or under- 
taking to the territory, the magistrate, judge, or court must, if the 
defendant is in custody, make and sign an order for his discharge, 
upon the delivery of which to the proper officer the defendant must 
be discharged. 


§ 557. Deposit for bail. A deposit of the sum of money 
mentioned in the order admitting to bail, is equivalent to bail, and 
upon such deposit the defendant must be discharged from custody. 


§ 558. Arrest by bail. Any party charged with a criminal 
offense and admitted to bail, may be arrested by his bail at any time 
before they are finally discharged, and at any place within the terri- 
tory; or by a written authority indorsed on a certified copy of the re- 
cognizance, bond, or undertaking, may empower any officer or person 
of suitable age and discretion to do so, and he may be surrendered 


and delivered to-the proper sheriff or other officer, before any court, ` 


judge, or magistrate having the proper jurisdiction in the case, and 
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at the request of such bail, the court, judge, or magistrate shall re-. 
commit the party so arrested to the custody of the sheriff or other 
officer, and indorse on the recognizance, bond, or undertaking, or cer- 
tified copy thereof, after notice to the district attorney, and if no cause 
to the contrary appear, the discharge and exoneration of such bail, 
and the party so committed shall therefrom be held in custody until 
discharged by due course of law. 


§ 559. Forfeit—excuse. If, without sufficient excuse, the de-- 
fendant neglects to appear according to the terms or conditions of the 
recognizance, bond, or undertaking, either for hearing, arraignment, 
trial, or judgment, or upon any other occasion when his presence in 
court, or before the magistrate, may be lawfully required, or to sur- 
render himself in execution of the judgment, the court must direct 
the fact to be entered upon its minutes, and the recognizance, bond, 
or undertaking of bail, or the money deposited instead of bail, as the 
case may be, is and shall be thereupon declared forfeited. But if, 
at any time before the final adjournment of the court, the defendant 
or his bail appear and satisfactorily excuse his neglect, the court may 
direct the forfeiture to be discharged upon such terms as may be just. 
After the forfeiture the district attorney must proceed with all due 
diligence, by action against the bail upon the instrument so forfeited. 
If money deposited instead of bail be so forfeited, the clerk of the 
court or other officer, with whom it is deposited, must, immediately 
after the final adjournment of the court, pay over the money depos- 
ited to the county treasurer. 


§ 560. Additional security. When proof is made to any 


court, judge, or other magistrate, having authority to-commit on 
criminal charges, that a person previously admitted to bail on any 
such charge is about to abscond, or that his bail is insufficient, or has 
removed from the territory, the judge or magistrate shall require such 
person to give better security, or, for default thereof, cause him to be 
committed to prison, and an.order for his arrest may be indorsed on 
the former committment, or a new warrant therefor may be issued 
by such judge or magistrate, setting forth the cause thereof. 


CHAPTER X. 
OF SEARCH-WARRANTS. 


$ 561. Search-warrant defined. A search warrant is an 
order in writing, in the name of the territory, signed by a magistrate, 
directed to a peace officer, commanding him to search for personal 
property, and bring it before the magistrate. 
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§ 562° Grounds for its issue. It may be issued upon either 
of the following grounds: 

1. When the property was stolen or embezzled, in which case it 
may be taken on the warrant from any house or other place in which 
it is concealed, or from the possession of the person by whom it was 
stolen or embezzled, or of any other person in whose possession it 
may be. 

2. When it was used as the means of committing a felony, in 
which case it may be taken on the warrant from any house or other 
place in which it is concealed, or from the possession of the person 
by whom it was used in the commission of the offense, or of any 
other person in whose possession it may be. 

8. When it is in the possession of any person with the intent to 
use it as the means of committing a public offense, or in the posses- 
sion of another to whom he may have delivered it for the purpose of 
concealing it or preventing its being discovered; in which case it 
may be taken on the warrant from such person, or from a house or 
other place occupied by him, or under his control, or from the posses- 
sion of the person to whom he may have so delivered it. 


§ 563. Probable cause. A search-warrant cannot be issued 
but upon probable cause, supported by affidavit, naming or describ- 
ing the person, and particularly describing the property and the place 
to be searched. 


§ .564. Issued on sworn complaint. The magistrate must, 
before issuing the warrant, take, on oath, the complaint of the pros- 
ecuting witness in writing, which must set forth the facts tending to 
establish the grounds of whereof is punishment by imprisonment in the 
territorial prison, shall be the application, or probable cause for be- 
lieving that they exist. 


§ 565. Requisites of warrant. If the magistrate be there- 
upon satisfied of the existence of grounds of the application, or that 
there is probable cause to believe their existence, he must issue a 
search-warrant, signed by him with his name of office, to a peace of- 
ficer in his county, commanding him forthwith to search the person 
or place named, for the property specified, and to bring it before the 
magistrate, and also to arrest the person in whose possession the 
same may be found, to be dealt with according to law. 


§ 566. Form of warrant. The warrant must be in substan- 
tially the following form: 
County of =, e 

In the name of the territory of Dakota. To any sheriff, constable, marshal, 
or policeman in the county of : 

Proof by affidavit having been this day made before me by (naming every 
person whose affidavit has been taken,) the (stating the particular grounds 
of the application according to section five hundred and sixty-two, or if the 
affidavit be not positive,) that there is probable cause for believing that (stat- 
ing the grounds of the application in the same manner.) 
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You are therefore commanded, in the day-time, (or “at any time of the 
day or night,” as the case may be, according to section five hundred and sev- 
enty,) to make immediate search on the person of C. D., (or “in the house 
situated,” describing it, or any other place to be searched, with reasonable 
particularity, as the case may be,) for the following property, (describing it 
with reasonable particularity, ) and if you find the same, or any part thereof, 
to bring it forthwith before me at (stating the place.) 

Dated at , the day of , 18—. ; 

E. F., Justice of the Peace of the city (or town) of (or as the case may be.) 


§ 567. By whom served. A search-warrant may in all cases 
be served by any of the officers mentioned in its direction, but by no 
other person except in aid of the officer, on his requiring it, he being 
present and acting in its execution. 


§ 565. Officer may break door. The officer may break 
open an outer or inner door, or window of a house, or any part of the 
house, or anything therein, to execute the warrant, if, after notice of 
his authority and purpose, he be refused admittance. 


§ 569. Same. He may break open any outer or inner door, or 
window of a house, for the purpose of liberating a person who, hav- 
ing entered to aid him in the execution of the warrant, is detained 
therein, or when necessary for his own liberation. 


§ 570. Served in night, when. The magistrate must in- 
sert a direction in the warrant that it be served in the day-time, un- 
less the affidavits be positive that the property is on the person or 
in the place to be searched; in which case he may insert a direction 
that it be served at any time of the day or night. 


§ 571. Void after ten days. A search-warrant must be ex- 
ecuted and returned to the magistrate by whom it was issued within 
ten days. After the expiration of these times respectively, the war- 
rant, unless executed, is void. 


§ 572. Property, how disposed of. When the property is 
delivered to the magistrate, he must, if it was stolen or embezzled, 
dispose of it as provided in sections five hundred and forty to five 
hundred and forty-three, both inclusive. If it were taken on a war- 
rant issued on the grounds stated in the second and third subdivis- - 
ions of section five hundred and sixty-two, he- must retain it in his 
possession, subject to the order of the court to which he is required 
to return the proceedings before him, or of any other court in which 
the offense, in respect to which the property was taken, is triable. 


$ 573, Return of warrant. The officer must forthwith re- 
turn the warrant to the magistrate, and deliver to him æ written in- 
ventory of the property taken, made publicly, or in the presence of 
the person from whose possession if was taken, and of the applicant 
for the warrant, if they be present, verified by the affidavit of the of- 
ficer, and taken before the magistrate, to the following effect : 


ew t IP Es IE ty e s. we æ n x 
~” - -> 


pi : SEARCH-WARRANTS. - 13863 


“J, A. $., the officer by whom this warrant was executed, do swear that the. 
above inventory contains a true and detuiled account of all the property taken 
by me on the warrant. 

§ 574. Copy ofinventory. The magistrate must thereupon, 
if required, deliver a copy of the inventory to the person from whose 
possession the property was taken, and to the applicant for the war- 
rant. 


§ 575. Complaint controverted. If the grounds on which 
the warrant was issued be controverted, the magistrate must proceed 
to take testimony in relation thereto. 


§ 576. Testimony—how taken. The testimony given by 
each witness must be reduced to writing, and authenticated in the 
manner prescribed in sections one hundred and forty-three and one 
hundred and forty-five. 


$ 577. Property to be restored. If it appear that the prop- 
erty taken is not the same as that described in the warrant, or that 
there is no probable cause for believing the existence of the’ grounds 
on which the warrant was issued, the magistrate must cause it to be 
restored to the person from whom it was taken. 


§ 578. Depositions returned. The magistrate must annex 

together the depositions, the search-warrant, and return, and the in- 
ventory, and then return them to the next district court of the county 
having power to inquire into the offense in respect to which the 
search-warrant was issued, by the intervention of a grand jury, at or 
before its opening on the first day. 


$ 579. Without cause. A person who maliciously, and with- 
out probable cause, procures a search-warrant to be issued and exe- 
cuted, is guilty of a misdemeanor. 


$ 580. Officer*exceeding authority. A peace officer, in 
executing a search-warrant, who willfully exceeds his authority, or 
exercises it with unnecessary severity, is guilty of a misdemeanor. 


§ 581. Searching defendant by magistrate. When a 
person charged with a felony is supposed by the magistrate before 
whom he is brought to have upon his person a dangerous weapon, or 
anything which may be used as evidence of the commission of the 
offense, the magistrate may direct him to be searched in his presence, 
and the weapon or other thing to be retained, subject to his order, or 
-the order of the.court.in which the defendant may be tried. 
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CHAPTER XI. 
PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 


§ 582. Governor may offer reward. The governor may 
offer a reward not exceeding one thousand dollars, payable out of the 
territorial treasury, for the apprehension : 

1. Of any convict who has escaped from the territorial prison; or,. 

2. Of any person who has committed, or is charged with the com- 
mission of, an offense punishable with death. 


§ 583. Delivery on requisition. A person charged in any 
state or territory of the United States with treason, felony, or other 
crime, who shall flee from justice, and be found in this territory, 
must, on demand of the executive authority of the state or territory 
from which he fled, be delivered up by the governor of this territory,. 
to be removed to the state or territory having jurisdiction of the- 
crime. 


§ 584. Magistrate to issue warrant. A magistrate may 
issue a warrant for the apprehension of a person so charged, who 
shall flee from justice, and be found within this territory. 


§ 585. Proceedings. The proceedings for the arrest and com- 
mitment of a person charged, are in all respects similar to those pro- 
vided in this Code for the arrest and commitment of a person charged 
with a public offense committed in this territory. Except that an 
exemplified copy of an indictment found, or other judicial proceed- 
ings had, against him in the state or territory in which he is charged 
to have committed the offense, may be received as evidence before 
the magistrate. 


§ 586. Committed for reasonable time. If, from the ex-. 
amination, it appear the person charged has committed the crime 
alleged, the magistrate, hy warrant reciting the accusation, must com: 
mit him to the proper custody for a time specified in the warrant,,. 
which the magistrate deems reasonable, to enable the arrest of the 
fugitive under the warrant of the executive of this territory, on the: 
requisition of the executive authority of the state or territory in which 
he committed the offense, unless he give bail, as provided in the next 
section, or until he be legally discharged. 


§ 587. Admission to bail. The magistrate may admit the 
person arrested to bail by an undertaking, with sufficient sureties, and 
in such sum as he deems proper, for his appearance before him at a 
time specified in the undertaking, and for his surrender to be arrested. 
upon the warrant of the governor of this territory. 


PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 1365 

§ 588. Notice to district attorney. Immediately upon the 

arrest of the person charged, the magistrate must give notice to the 
district attorney. 


§ 589. Duty of district attorney. The district attorney 
must immediately thereaftef give notice to the executive authority of 
the state or territory, or to the prosecuting attorney or presiding judge 
of the criminal court of the city or county therein, having jurisdiction 
of the offense, to the end that a demand may be made for the arrest 
and surrender of the person charged. 


§ 590. Discharged, unless. The person arrested must ‘be 
discharged from custody or bail, unless, before the expiration of the 
time designated in the warrant or undertaking, he be arrested under 
the warrant of the governor of this territory. 


§ 591. Magistrate to return proceedings. The magis- 
trate must return his proceedings to the next district court of the 
county, which must thereupon inquire into the cause of the arrest and 
detention of the person charged, and if he be in custody, or ‘the time 
for his arrest have not elapsed, it may discharge him from detention, 
or may order his undertaking of bail to be canceled, or continue his 
detention for a longer time, or readmit him to bail, to appear and 
surrender himself within a time specified in the undertaking. 


§ 592. Accounts for foreign arrests. When the governor 
shall demand from the executive authority of a state or territory of 
the United States, or of a foreign government, the surrender to the 
authorities of this territory of a fugitive from justice, the accounts of 
the person employed by him for that purpose must be paid out of the 
territorial treasury. 


$ 5938. No compensation allowed. No compensation, fee, 
or reward of any kind can be paid to or received by a public officer 
of this territory for a service rendered or expense incurred in pro- 
curing from the governor the demand mentioned in the last section, 
or the surrender of the fugitive, or for conveying him to this territory, 
or detaining him herein, except as provided in section 592. 

Penal Code Dak. § 106. 


§ 594. Misdemeanor. A-violation of the last section is a mis- 
demeanor. 
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CHAPTER XII. 


DISMISSAL OF THE ACTION BEFORE OR AFTER INDICTMENT FOR 
WANT OF PROSECUTION OR OTHERWISE. 


§ 595. No indictment. When a person has been held to an- 
swer for a public offense, if an indictment is not found against him 
at the next term of the court at which he is held to answer, the court 
must order the prosecution to be dismissed, unless good cause to the 
contrary be shown. 


§ 596. When not brought to trial. If a defendant, pros- 
ecuted for a public offense, whose trial has not been postponed upon 
his application, is not brought to trial at the next term of court in 
which the indictment is triable after it is found, the court must order 
a prosecution to be dismissed, unless good cause to the contrary be 
shown. 


§ 597. Court may order continuance. If the defendant 
is not prosecuted or tried, as provided in the last two sections, and 
sufficient reason therefor is shown, the court may order the action to 
be continued from term to term, and in the mean time may discharge 
the defendant from custody, on his own undertaking, or on the under- 
taking of bail for his appearance to answer the charge at the time to 
which the action is continued. i 


§ 598. Action dismissed. If the court direct the action to- 
be dismissed, the defendant must, if in custody, be discharged there- 
from, orif admitted to bail, his bail is exonerated, or money deposited 
instead of bail must be refunded to him. 

$ 599. Reasons for dismissal in order. The court may, 
either of its own motion or upon the application of the district attor- 
ney, and in furtherance of justice, order an action or indictment to be 
dismissed; but in that case the reasons of the dismissal must be set 
forth in the order, which must be entered upon the minutes. - 

§ 600. Nolle prosequi abolished. The entry of a nolle 
prosequi is abolished, and the district attorney cannot discontinue or 
abandon a prosecution for a public offense, except as provided in the 
last section. 

§ 601. Dismissal not a bar. An order for the dismissal 
of the action, as provided in this chapter, is not a bar to any other- 
prosecution for the same offense. 


GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO THIS CODE. 1867 


E 


CHAPTER XIII. 


GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO THIS 
CODE. 


§ 602. Rule of construction. The rule of common law that 
penal statutes are to be strictly construed, has no application to this 
Code. This Code establishes the law of this territory respecting the 
subjects to which it relates, and its provisions and all proceedings 
under'it are to be liberally construed with a view to promote its ob- 
jects, and in furtherance of justice. 


§ 603. Code not retroactive. No part of this Code is re- 
troactive unless expressly so declared. 


§ 604. Construction of words. Unless when otherwise 
provided, words used in this Code in the present tense include the 
future as well as the present. Words used in the masculine compre- 
hend as well the feminine and neuter. The singular number includes 
the plural, and the plural the singular. And the word “person” in- 
cludes a corporation as well as a natural person. 


§ 605. Writing. The term “writing” includes printing. 
§ 606. Oath. The term “oath” includes an affirmation. 


§ 607. What signature includes. The term “signature” 
includes a mark when the person cannot write, his name being writ- 
ten near it; and the mark being witnessed by a person who writes 
his own name as a Witness, except to an affidavit or deposition, or a 
paper executed before a judicial officer, in which case the attestation 
of the officer is sufficient. 


§ 608. To what Code applies. This Code applies to crim- 
inal actions, and to all other proceedings in criminal eases which are 
herein provided for, from the time when it takes effect, 


§ 609. Effect upon actions commenced. All modes of 
procedure in eriminal actions heretofore enacted in this territory, hav- 
ing relation to any matters herein provided for, shall, upon the taking 
effect of this Code, be entirely abrogated, and from thence abolished : 
provided, however, that all proceedings of every kind or character 
whatsoever,.commenced before the taking effect of this Code, shall 
not, by reason of anything in this Code contained, be deemed to have 
abated: provided, that this Code shall not be construed as repealing 
the procedure in justices’ courts in cases in which they have lawful 
original jurisdiction: and provided further, that this Code shall not 
be construed as repealing an act entitled “An act respecting grand 
and petit jurors of the district courts,” approved December 24, 1867. 
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§ 610. Common law when Code silent. That from and 
after the taking effect of this act, the procedure, practice, and plead- 
ings in the district courts of this territory, in criminal actions, 
or in matters of a criminal nature, not specifically provided for in 
this Code, shall be in accordance with the procedure, practice, and 
pleadings of the common law, and assimilated, as near as may be, 
with the procedure, practice, and pleadings of the United States or 
federal side of said courts. 


§ 611. When to take effect. This act shall take effect at 
noon on the tenth day of March, A. D. one thousand eight hundred 
and seventy-five. f 


Approved January 15, 1875. 


NoTÉ. The foregoing Code is printed as amended by the act approved 
February 16, 1877, in seċtions 9, 19, 402, 422, 426, and 552 to 560, both in- 
clusive; also by inserting the words “Territory of Dakota” in place of the 
“people of this territory,” or the like corresponding phrases. 


CHAPTER XIV. 
JAILS. 


An Act for the Regulation of County Jails. [Chapter XLVIII. Laws 
of 1862. ] 


§ 612. Judges prescribe rules for jails. Be tt enacted by 
the Legislative Assembly of the Territory of Dakota: The judges of the 
district courts of the several judical districts of this territory, shall 
from time to time, as they mày deem necessary, prescribe, in writing, 
rules for the regulation and government of the jailg in the several 
counties within their respective districts, upon the following subjects: 

1. The cleanliness of the prisoners. 

2. The classification of prisoners in regard to sex, age, and crime, 
and also persons insane, idiots, and lunatics. 
` 8. Beds and clothing. 

Warming, lighting, and ventilation of the prison. 

The employment of medical and surgical aid when necessary. 
Employment, temperance, and instruction of the prisoners. 
The supplying of each prisoner with a Bible. 

The intercourse between prisoners and their counsel and other 
persons. 

9. The punishment of prisoners for violation of the rules of the 
prison. 
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10. Such other regulations as said judges may deem necessary to 
-promote the welfare of said prisoners: provided, that such rules shall 
not be contrary to the laws of this territory. 


§ 618. How promuigated and preserved. The said 
judges shall, as soon as necessary, cause a copy of said rules to be 
delivered to the county commissioners in the several counties in their 
respective judicial districts; and it shall be the duty of said commis- 
-sioner forthwith to cause the same to be printed, and to furnish the 
sheriff of their county with a copy of said rules, for each and every 
room or cell of said jail, and also to forward a copy of said rules to 
the secretary of the territory, who may file away and preserve the 
same. | 


§ 614. Duty of sheriff. The sheriff shall, on the receipt of 
said rules, cause a copy thereof to be posted up and continued in some 
conspicuous place in each and every room or cell of said jail. 


§ 615. Judges may amend rules. The judges aforesaid 
may, from time to time,‘as they may deem necessary, revise, alter, 
or amend said rules, and such revised rules as shall be printed and 
disposed of by said commissioners and sheriff, in the same manner as 
is directed by sections six hundred and thirteen and six hundred and 
fourteen of this act. 


§ 616. Sheriff has charge of jail. The sheriff, or, in case 
of his death, removal, or disability, the person by law appointed to 
supply his place, shall have charge of the county jail of his proper 
county, and of all persons by law confined therein, and such sheriff or 
other officer is hereby required to conform, in all Yvespects, to the rules 
and directions of said district judge above specified, or which may 
from time to time, by said judge, be made and communicated to him 
by said commissioners. : 


§ 617. Sheriff to keep jail register. The sheriff or other 
officers performing the duties of sheriff of each county in this terri- 
tory, shall, as soon as necessary after the passage of this act, procure, 
at the expense of the proper county, a suitable book, to be called the 
jail register, in which the said sheriff, by himself or his jailer, shall 
enter: 

1. The name of each prisoner, with the date and cause of his or 
her commitment. 

2. The date or manner of his or her discharge. 

3. What sickness, if any, has prevailed in the jail during the year, 
and, if known, what were the causes of such disease. _ 

4, Whether any or what labor has been performed by the pris- 
oners, and the value thereof. 

5. The practice observed during the year of whitewashing and 
cleaning the occupied cells or apartments, and the times and seasons 
of so doing. 
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6. The habits of the prisoners as to personal cleanliness, diet, and 
order. ’ 

%. The means furnished prisoners of literary, moral, and religious 
instruction, and of labor. 

8. All other matters required by said rules, or in the discretion of 
such sheriff deemed proper; that the said sheriff or other officers per- 
forming the duties of sheriff shall carefully keep and preserve the 
said jail register, in the office of the jailer of his proper county, and 
at the expiration of said office shall deliver the same to his successor 
in* office, i 

§ 618. Sheriff to make jail report. The sheriff, or other 
officer performing the duties of sheriff, shall, on or before the first 
Monday of November in each year, make out in writing, from said 
jail register, a jail report, one copy of which said report he shall for- 
with file in the office of the clerk of the district court of the proper 
district, one copy with the county clerk of his county, for the use of 
the commissioners thereof, and one copy of said report he shall trans- 
mit to the secretary of the territory, and it shall be the duty of the 
secretary of the territory to communicate the reports of the several 
sheriffs of this territory to the legislative assembly, on or before the 
tenth day of its session annually. 


§ 619. Charge to grand jury. It shall be the duty of the 
district court to give this act in charge of the grand jury once each 
term of said court, and lay before them any and all rules, plans, and 
regulations, established by the district judge, relating to county jails 
and prison discipline, which shall then be in force. 


§ 620. Grand jury visit jail and report. That the grand 
jury of each county in this territory shall, once at each term of the 
district court, while in attendance, visit the jail, examine its state 
and condition; examine and inquire into the discipline and treatment 
of prisoners, their habits, dtet, and accommodations; and it shall be 
their duty to report to said court, in writing, whether the rules of the 
said district judge have been faithfully kept and observed, or whether 
any of the provisions of this act have been violated. It shall also 
be the duty of the county commissioners of each county of this ter- 
ritory to visit the jail of their county once during each of their regu- 
lar meetings of each year. 


§ 621. Duty of county board in relation to jails. It 
shall be the duty of the county commissioners. at the expense of their 
respective counties, to provide suitable means for warming the jail, 
and its cells or apartments, beds and bedding, night buckets, and 
such other permanent fixtures and repairs as may be prescribed by 
the said district judge; said commissioners shall also have power te 
appoint a physician to the jail when they may deem it necessary, 
and pay him such annual or other salary as they may think reason- 
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able and proper, which salary shall be drawn out of the county treas- 
ury; and said medical officer, or any physician or surgeon, who may 
be employed in the jail, shall make a report in writing whenever re- 
quired by said commissioner, district judge, or grand jury. 

§ 622. Sheriff provides board and necessaries. It 
shall be the duty of the sheriff of each county to provide—First, [fuel, | 
bed-clothing, washing, nursing, when required, and board generally, 
and all necessaries for the comfort, and welfare of said prisoners, as 
the said judge by his said rules shall designate, for all persons con- 
fined by law, and he shall be allowed such compensation for services 
required by the provisions of this act as may be prescribed by the 
county commissioners of their respective counties. 


§ 623. Sheriff to visit jail, when. The sheriff shall visit 
the jail in person, and examine into the condition of each prisoner, at 
least once each month, and once during each term of the district court ; 
and it is hereby made his duty to cause all the cells and rooms used 
for the confinement of prisoners to be thoroughly whitewashed at least 
three times in each year. 


§ 624. Jailer to be deputy sheriff. The jailer or keeper 
of the jail shall, unless the sheriff elect to act as jailer in person, be 
a deputy appointed by the sheriff, and such jailer shall take the nec- 


essary oaths before entering upon the duties of his office: provided, . 


the sheriff shall, in all cases, be liable for the negligence and miscon- 
duct of the jailer as of other deputies. 


§ 625. If sheriff or jailer refuse—penalty. Ifthe sher- 
iff or jailer having in charge any county jail shall neglect or refuse 
to conform to all or either of the rules and regulations established by 
said judge, or to any other duty or duties required of him by this act, 
he shall, on conviction thereof by indictment, for each case of such 
failure or neglect of duty as aforesaid, pay into the county treasury 
of the proper county, for the use of such county, a fine not less than 
ten dollars, nor more than one hundred dollars, to be assessed by the 
district court of the proper district. 

_§ 626. Effect. This act shall take effect and be in force from 
and after its passage. 

Approved May 8, 1862. 
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CHAPTER XV. 
PRISONS AND IMPRISONMENT FOR. OFFENSES. 


[Chapter XXXIII. Laws of 1862-63. | 


§ 627. Common jails used as prisons. The common jails 
now erected, or which shall hereafter be erected, in the several coun- 
ties in the charge of the respective sheriffs, shall be used as prisons: 

1. For the detention of persons charged with offenses, and duly 
committed for trial. 

2. For the detention of persons who may be duly committed to 
secure their attendance as witnesses on the trial of any criminal 
cause. 

3. For the confinement of persons pursuant to a sentence, upon a 
conviction for an offense, and of all other persons duly committed for 
any cause authorized by law. Á 

4. For the confinement of persons who may be sentenced to 
imprisonment in the territorial prison, until a suitable prison shali 
be provided. 


§ 628. When no jail in county. Whenever there is no jail 
erected in any county, every judicial or executive officer of such 
county who shall have power to order, sentence, or deliver any per- 
son to the county jail may order, sentence, or deliver such person to 
the jail of any adjoining county; and if there is no jail erected 
in any adjoining county, then to either of the forts or garrisons in 
the territory, with the consent of the commanding officer of the same; 
and the jailer of any such adjoining county shall receive and keep 
such prisoner in the same manner as if he had been ordered, sen- 
tenced, or delivered to him-by any officer or court of his own county. 
The county from which such prisoner was taken, shall pay all the 
expenses of keeping and maintaining him in said jail. 


§ 629. Expenses of—how paid—limitation. All charges 
and expenses for safe-keeping and maintaining convicts who have 
been sentenced to confinement in the territorial prison shall be paid 
out of the treasury of the territory yearly, the accounts of the keeper. 
being first allowed by the board of county commissioners of the county 
where the convict shall be confined; and the expenses of safe-keeping 
and maintaining persons charged with offenses, and duly committed for 
trial, and of those who are sentenced to confinement in the county 
jail, or who may be committed for the non-payment of any fine, shall 
be paid out of the treasury of the county; the account of the keeper 
being in like manner allowed by the board of county commissioners: 
Provided, that the territory, nor any county, shall ever pay more than 
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two and a half dollars a week for the support of any person as afore- 
said. 

§ 630. Commissioners inspectors of prisons. The 
county commissioners in the several counties shall be inspectors of 
the prisons in their respective counties, and shall visit them at least 
once in each year, and shall examine fully into the condition of such 
prison, as to health, cleanliness, and discipline; and the keeper 
thereof shall lay before them a calendar setting forth the name, age, 
and cause of committal of each prisoner; and if it shall,appear to 
the said inspectors that any of the provisions of law have been vio- 
lated or neglected, they shall forthwith give notice to the district at- 
torney of the county. 


§ 631. No liquor to prisoners. No sheriff, jailer, or keeper 
of any prison, shall, under any pretense, give, sell, or deliver to any 
person committed to any prison, for any cause whatever, any spirit- 
uous liquor, or any mixed liquor, part of which is spirituous, or any 
wine, cider, or strong beer, unless a physician shall certify in writing 
that the health of such prisoner requires it, in which case he may be 
allowed the quantity prescribed, and nomore. And no sheriff, jailer, 
or keeper, as aforesaid, shall put up, or keep in the same room, male 
and female prisoners together. 


§ 632. Penalty—sexes separate. If any sheriff, jailer, or 
keeper of any prison, shall sell or deliver to any prisoner in his cus- 
tody, or shall willingly or negligently suffer any such prisoner to have 
any liquor, prohibited in section six hundred and thirty-one of this 
chapter, or shall place or keep together prisoners of different sexes, 
contrary to the provisions of said section six hundred and thirty-one, 
he shall in each case forfeit and pay for the first offense the sum of 
twenty-five dollars, and such officer shall, on a second conviction, be 
further sentenced to be incapable of holding the office of sheriff, dep- 
uty-sheriff, jailer, or keeper of any prison, for the term of five years. 


§ 683. Liquor by other persons. Ifany person, other than 
is mentioned in the preceding section, shall sell or deliver to any per- 
son committed for any cause whatever, any liquor, prohibited in this 
chapter, or shall have in his possession, in the precincts of any prison, 
any such liquor, with intent to carry or deliver the same to any pris- 
oner confined therein, he shall be punished by fine not exceeding 
fifteen dollars. 


§ 6384. Prison kept cleanly. The keeper'of such prison shall 
see that the same is constantly kept in a cleanly and healthful con- 
dition, and shall see that strict attention is constantly paid in the 
personal cleanliness of all the prisoners in his custody, as far as may 
be, and shall cause the shirt of each prisoner to be washed at least 
once in each week. Each prisoner‘shall be furnished daily with as 
much clean water as he shall have occasion for, either for drink or 
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for the purpose of personal cleanliness, and with a clean towel once 
a week, and shall be served three times each day with wholesome 
food, which shall be well cooked and in sufficient quantity. 


§ 635. Bible furnished each prisoner. The keeper of 
each prison shall provide, at the expense of the county, for each pris- 
oner under his charge, who may be able and desirous to read, a copy 
of the Bible, or New Testament, to be used by such prisoner at proper 
seasons during his confinement, and any minister of the gospel, dis- 
posed to aid in reforming the prisoners, and instructing them in their 
moral and religious duties, shall have access to them at seasonable 
and proper times. 5 


§ 636. Calendar of all persons committed—contents. 
The sheriffs of the respective counties shall keep a true and exact 


‘calendar or register of all persons committed to any prison under 


their care, and the same shall be kept in a book, to be provided by 
the county for that purpose. Said calendar shall contain the names 
of all persons who shall be committed to prison, the places of abode, 
the time of their commitment; shall state the cause of their commit- 
ment, and the authority that committed them, and if they are com- 
mitted for criminal offenses, shall contain a description of their per- 
sons; and when any prisoner shall be liberated, said calendar shall 
state the time when and the authority by which such liberation took 
place; and if any prisoner escapes shall also state particularly the 
time and manner of said escape. 


§ 637. Sheriff to furnish court with copy of calendar. 


At the opening of each session of the district court, within his county, | 


the sheriff shall return a copy of said calendar, under his hand, to the 
judge holding said court; and if any sheriff shall neglect or refuse so 
to do, he shall be punished by fine not exceeding three hunred dol- 
lars. 


§ 638. Jails—how constructed. In the jails erected, or 
which shall be hereafter erected, in this territory, there shall be pro- 
vided sufficient and convenient apartments for confining prisoners not 
criminal separate from felons and other criminals, and also for con- 
fining persons of different sexes separate and apart from each other. 


§ 639. Solitary imprisonment. Whenever any person 
shall be duly sentenced to solitary imprisonment and confinement at 


hard labor in the territorial prison, or either of them, the sheriff of . 
the proper county is required to execute such sentence of solitary im- ` 


prisonment until a suitable territorial prison shall be provided, by 
confining such convict in one of the cells of the jail, or if there be no 
such cdl, then in the most retired and solitary part of the jail, and 
during the time of such solitary imprisonment the convict shall be 
fed with bread and water only, unless other food shall be necessary 
for the preservation of his health; and no intercourse shall be allowed 
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-with such:convict during such confinement, except for the conveyance 
.of food and other necessary purposes. 


§ 640. Imprisonment at hard labor. Whenever any per- 
~gon shall be confined in any jail pursuant to the sentence of any court, 
.if such sentence or any part thereof shall be that he be contined at 
hard labor, the sheriff of the county in which such person shall be 
. confined, shall furnish such convict with suitable tools and materials 
to work with, if, in the opinion of the said sheriff, the said convict can 
be profitably employed, either in the jail or yard thereof, and the ex- 
pense of said tools and materials shall be defrayed by the county in 
which said convict shall be confined, and said county shall be entitled 
to his earnings. And the said sheriff, if in his opinion the said con- 
vict can be more profitably employed outside of said jail or yard, 
either for the county or for any municipality in said county, if shall 
be his duty to so employ said convict either in work on public streets, 
or highways, or otherwise, and in so doing he shall take all necessary 
precaution to prevent said convict’s escape, by ball and chain, or 
otherwise, and fifty per cent. of the profits of such employment, after 
paying all expenses incident thereto, may be retained by said sheriff 
as his fees therefor, the balance to be paid into the treasury of the 
proper county, to the credit of the general fund; and when a convict is 
imprisoned in the county jail for non-payment of a fine, he may be 
: employed by said sheriff as provided in this act, or as provided i in said 
section six hundred and forty; and in case any convict employed 
outside of the jail-yard shall escape, he shall be deemed as having 
escaped from the jail proper. (Sess. Laws 1879, c. 86, § 1.) 


Court may sentencé to hard labor. *§ 19a. 


*S$ 640a. When marshal shall superintend labor. When the impris- 
onment 1s pursuant to the judgment of any court, police court, police magis- 
trate of an incorporated city or town, for the violation of any ordinance, by- 
law, or other regulation, the marshal shall superintend the performance of the 
labor herein contemplated, and shall furnish the tools and materials, if neces- 
sary, at the expense of the city or town requiring the labor, and such city or 
town shal be entitled to the earnings of its convicts. (Id. § 3.) 


*§ 6406. Officer may punish convict for cause. The officer having 
charge of any convict for the purpose specified in this chapter may use such 
means as, and no more than, are necessary to prevent escape; and if any con- 
vict attempt to escape, either while going from or returning to the jail, or 
while at labor, or at any time, or if he refuse to labor, the officer having him in 
charge, after due inquiry, may, to secure such person or to cause him to labor, 
use the means authorized by section eight of this act: provided, such punish- 
ment shall all be inflicted within the jail or jail inclosure for refusal to work, 
and shall not be considered as any part of the time for which the prisoner is 
sentenced. (Jd. § 4.) 


*§ 640e. | Convict’s credit for labor. For every day’s labor performed 
by any convict under the provisions thereof, there shall be credited on any 
judgment for fine and costs against him the sum of two dollars. (Id. § 5.) 


Abuse of.convict. Penal Code Dak. 2 765a. 
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*§ 640d. Punishment of convict for disorderly conduct. If any per- 
son, confined in any jail upon a conviction or charge of any offense, is refract- 
ory or disorderly, or if he willfully destroy or injure any article of bedding or 
other furniture, door or window, or any other part of such prison, the sheriff of 
the county, after due inquiry, may chain and secure such person, or cause him 
to be kept in solitary confinement not morethan three days for any one offense; 
and during such solitary confinement he may be fed with bread and water 
only, unless other food 1s necessary for the preservation of his health. (Sess, 
Laws 1879, c. 36, § 8.) 


§ 641. Keeper order solitary confinement. Whenever 
any person committed to prison for any cause whatever shall be un- 
ruly, ox shall disobey any of the regulations established for the man- 
agement of prisons, the sheriff or keeper may order such prisoner to 
ke kept in solitary confinement and fed on bread and water only, as 
is provided in section six hundred and thirty-nine of this chapter, for 
a period not exceeding twenty days for each offense. 


§ 642. Bedding, fuel, etc. The keeper of each prison shall 
furnish necessary bedding, clothing, and fuel, and medical aid for all 
prisoners who shall be in his custody, and shall be paid therefor ac- 
cording to the provisions of section six hundred and twenty-nine of this 
chapter, and such payment shall be deducted from the sum he is en- 
titled to receive for the weekly support of the prisoner, according to 
the provisions of section six hundred and twenty-nine. 


§ 643. Penalty for breaking prison. If any person who 
may be in any prison, under sentence of imprisonment in the terri- 
torial prison, shall break the prison and escape, he shall be punished 
by imprisonment in the territorial prison for the term of one year, 
in addition to the unexpired term for which he was originally sen- 
tenced. 

See Penal Code Dak. *§ 1394, § 141. 


§ 644. Same for person not convicted. If any pérsor 
who may be imprisoned pursuant to a sentence of imprisonment in 
the county jail, or any person who shall be committed for the purpose 
of detaining him for trial, for any offense not capital, shall break 
prison and escape, he shall be imprisoned in the county jail for the 
term of six months. 


§ 645. Same committed for capital offense. If any per- 
son who shall be committed to prison, for the purpose of detaining 
him for trial for a capital offense, shall break prison and escape, he 
shall be imprisoned in the territorial prison for the term of two years.. 


§ 646. Prisoners in case of fire. If any prison, or any 
building thereto, shall be on fire, and the prisoners shall be exposed 
to danger by such fire, the keeper may remove such prisoners to a 
place of safety, and there confine them so long as may be necessary 
to avoid such danger, and such removal and confinement shall not 
be deemed an escape of such prisoners. 
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§ 647. Held for fines and costs. When any poor convict 
shall have been confined in any prison for the space of six months, 
for the non-payment of fines and costs only, or either of them, the 
sheriff of the county in which such person shall be imprisoned, shall 
make a report thereof to any two justices of the peace for such county. 
If required by such justices, the said keeper shall bring such convict 
before them, either at the prison or at such other convenient place 
thereto as they shall direct. The said justices shall proceed to inquire 
into the truth of said report, and if they shall be satisfied that such 
report is true, and the convict has not had, since his conviction, any 
estate, real or personal, with which he could have paid the sum for 
the non-payment of which be was committed, they shall make.a cer- 
tificate thereof to the sheriff of the. county, and direct him to dis- 
charge such conyict from prison, and the sheriff shall forthwith dis- 
charge him. 2 


~ 


§ 648. Sheriff to receive prisoners. All sheriffs, jailers, 
prison-keepers, and their, and each and every of all their, deputies, 
within this territory, to whom any person or persons shall be sent or 
committed, by virtue of legal process, issued by or under the author- 
ity of the United States, shall be and they are hereby enjoined and 
required to receive such persons into custody, and to keep them safely 


until they be discharged by due course of the laws of the United . 


States; and all such sheriffs, jailers, prison-keepers, and their dep- 
uties, offending in the premises, shall be liable to the same pains and 
penalties, and the parties aggrieved shall be entitled to the same 
remedies against them, or any of them, as if such prisoners had been 
committed to their custody by virtue of legal process issued under the 
authority of this territory. 


§ 649. Pay for keeping same. The United States shall be 
liable to pay, for the support and keeping of said prisoners, the same 
charges and allowances as are allowed for the support and keeping 
of prisoners committed under authority of this territory. 


§ 650. Calendar of same. Before every stated term of the 
United States court to be held within this territory, the said sheriffs, 
jailers, and prison-keepers shall make out, under oath, a calendar of 
prisoners in their custody, under the authority of the United States, 
with the date of their commitment, by whom committed, and for 
what offense, and transmit the same to the judge .of the district court 
of the United, States for this district, and at the end of every six 
months they shall transmit to the United States marshal of this ter- 
ritory for allowance and payment of their account, if any, against the 
United States, for the support and keeping of such prisoners afore- 
said. 


§ 651. Prisons required in every county. That there 
shall be established and kept in every county, by authority of the 
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board of county commissioners, and at the expense of the county, a 
prison for the safe-keeping of prisoners lawfully committed. 


§ 652. Grand juries to examine prisons. That the 
grand jury, at each term of the district court, shall make personal 
inspection of the condition of the county prison, as to the sufficiency 
of the same for the safe-keeping of prisoners, their convenient ac- 
commodation and health, and shall inquire into the manner in which 
the same has been kept since the last term; and the court shall give 
this duty in special charge to such grand jury, and it shall be im- 
perative upon the board of county commissioners to issue the neces- 
sary orders, or cause to be made the necessary repairs, in accordance 
with the complaint or recommendation of the grand jury. 


§ 653. Sheriffs or deputies keep jail. The sheriff of the 
county, by himself or deputy, shall keep the jail, and shall be re- 
sponsible for the manner in which the same is kept. He shall keep 
separate rooms for the sexes, except where they are lawfully married; 
he shall provide proper meat, drink, and fuel for prisoners. 


§ 654. Keeping paid by county. Whenever a prisoner is 
committed for crime, or in any suit in behalf of the territory, the 
county board shall allow the sheriff his reasonable charge for supply- 
ing such prisoner. ` 


§ 655. Sheriff’s authority. When a prisoner is confined by 
virtue of any process directed to the sheriff, and which shall require 
to be returned to the court whence it issued, such sheriff shall keep 
a copy of the same, together with his returns made thereon, which 
copy, duly certified by such sheriff, shall be prima facie evidence of 


` his right to retain such prisoner in custody. 


§ 656. Commitments filed by sheriff. All instruments 
of every kind, or attested copies thereof, by which a prisoner is com- 
mitted or liberated, shall be regularly indorsed and filed, and safely 
kept in à suitable box by‘such sheriff, or by his deputy, acting as a 
jailer. 

§ 657. Deliver to successor. Such box, with its contents, 
shall be delivered to the successor of the officer having charge of the 
prison, 

§ 658. Jail of another county. When there is no sufficient 
prison in any county wherein any criminal offense shall have been 
committed, any judge of the district court of such county, upon ap- 
plication of the sheriff, may order any person charged with a crim- 
inal offense, and ordered to be committed to prison, to be sent to the 
jail of the county nearest having a sufficient jail, and the sheriff of 
such nearest county shall, on exhibit of such judge’s order, receive 
and keep in custody, in the jail of his county, the prisoner ordered to 
be committed as aforesaid, at the expense of the county from which 


said prisoner was sent, and the said sheriff shall, upon the order of 
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the district court, or a judge thereof, redeliver such prisoner when 
demanded. 


§ 659. Fugitive in any county jail. Any county jail may 
pe used for the safe-keeping of any fugitive from justice or labor in 
this territory, in accordance with the provisions of any act of con- 
gress, and the jailer shall, in this case, be entitled to reasonable com- 
pensation for the support and custody of such fugitive from the officer 
having him in custody. 


660. Juvenile prisoners. Juvenile prisoners shall be 
treated with humanity, and in a manner calculated to promote their 
reformation. They shall be kept, if the jail will admit of it, in apart- 
ments separate from those containing more experienced and hardened 
criminals. The visits of parents, guardians, and friends who desire to 
exert a moral influence over them, shall at all reasonable times be 
permitted. 


§ 661. Conflicting acts repealed. All acts or part of acts 
inconsistent with this act are hereby repealed. 


§ 662. Effect. This act shall take effect from and after its pas- 
sage and approval. 


Approved January 9, 18638. 


CHAPTER XVI. 
'  GONVICTS. 


An Act to Provide for the Custody of Convicts. [Chapter IX. Laws 
of 1870—-71.] 


§ 668. Governor authorized to contract. Be it enacted 
by the Legislative Assembly of the Territory of Dakota: That the gov- 
ernor is authorized, and it is hereby made his duty, to enter into a 
contract with the proper authorities of the state of Iowa to keep and 
maintain any convict or convicts now under conviction, or that may 
hereafter be convicted and sentenced by any of the district courts of 
this territory, for violation of the laws thereof, during the time for 
which said eonvict or convicts may have been sentenced by courts, or 
either of them, upon the terms most advantageous to the territory 
that he can obtain. 

Territorial penitentiary. See Pol. Code Dak. Appendix, c. 53. 

§ 664. Prison for territory designated. That the state 
prison or penitentiary located at Fort Madison, in the state of Iowa, 
shall be-regarded- and recognized as the territorial prison of the terri- 
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tory of Dakota, and all persons who are now or who may be hereafter- 
under conviction for any offense against the laws of the territory of 
Dakota, the penalty whereof is punishment by imprisonment in the 
territorial prison, shall be sentenced to the state prison of the said. 
state of Iowa, and such sentence shall be as legal in all respects as if 
such person or persons had been sentenced to a territorial prison 
within the limits of the territory of Dakota: provided, however, that. 
the governor may, whenever the interests of the territory require it, 
annul and cancel the contract with the said state of Iowa, and enter 
into a new contract with the authorities of any other neighboring 
state to keep and maintain the convicts of this territory: and pro-- 
vided further, that should the said state of Iowa annul or cancel the 
said contract or agreement entered into with this territory, then in 
that case the governor is authorized, and it is hereby made his duty, 
to enter into a contract upon the most favorable terms possible with 
the authorities of gome other neighboring state to keep and maintain 
the convicts from this territory; and in either case, when the gov- 
ernor shall contract with any other neighboring state to keep and 
maintain the convicts of this territory, it shall be his duty to imme- 
diately notify the auditor and the several judges of the district courts. 
of this territory, of the nature of said contract, and the location, of the 
prison of said state, and after receiving such notification it shall be 
lawful for the said district judges to sentence persons convicted in 
their several courts, when the punishment to be inflicted, is impris-- 
onment in the territorial prison, to the prison designated by the gov-- 
ernor as the one located in the state with whom he has made such 
contract, and all the provisions of this act shall in such case apply 
as fully and completely to the sentence and transportation of con- _ 
victs to such prison as it does by virtue of this act to the state prison 

of Iowa. 


§ 665. Sheriffs to convey convicts. That the sheriff of 
each county within this territory shall, at the close of each term of 
the district court in such county, convey all persons who may have- 
been convicted of offenses punishable by imprisonment in the terri-- 
torial prison, and sentenced in accordance with the provisions of this. 
act to the said state prison of the state of Iowa, and he shall receive- 
from the territorial treasury for services in going to and returning from. 
such prison, including all expenses by him incurred, at the rate of ten 
cents per mile for each and every mile actually and necessarily irav- 
eled in going to and returning from said prison: provided, however, 
that when more than one convict is taken at the same time, the 
sheriff shall receive, in addition to ten cents per mile, all necessary 
expenses incurred in the way of fare and hiring help for the safe 
conveyance of said extra convicts. 


§ 666. Penalty for violation. Should any sheriff fail to take 
all convicts at the same time to the said prison which may have been. 
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‘convicted at any one term of court as herein provided, or shall he 
knowingly demand or receive greater‘ compensation than is expressly 
given herein by the preceding section, he shall be guilty of a misde- 
meanor, and upon conviction by any court having competent juris- 
diction, shall be fined in any sum not less than iweuty-ave nor more 
than five hundred dollars for each offense. 


§ 667. Sheriffs report to auditor. It shall be the duty of 
every sheriff who shall have conveyed any convict or convicts to the 
said prison at Fort Madison, or other prison designated by the gov- 
ernor in accordance with the provisions of section six hundred and 
sixty-four of this act, to immediately notify the auditor of the terri- 
tory, in writing, of the exact date that said convict or convicts were 
received by the authorities of said prison, and a neglect of this duty 
by any sheriff of this territory shall render him liable, upon convic- 
tion before the district court wherein said sheriff shall reside, to a 
fine of not less than twenty-five nor more than two hundred dollars for 
each and every offense. 


§ 668. Accounts of sheriff to be audited. It shall be 
the duty of the auditor to audit all accounts presented by the sheriffs 
of the different counties of this territory, for services rendered under 
the provisions of this act in conveying convicts to the state prison at 
Fort Madison, Iowa, or other prison designated by the governor as 
aforesaid, when verified by the affidavit of such sheriff that he act- 
ually and necessarily traveled the distance and rendered the services 
stated in his said account, and to draw a warrant on the territorial 
treasurer for the amount found due such sheriff for such services ren- 
dered. : 


§ 669. Same for maintenance of convicts. It shall be 
the duty of the auditor to audit all accounts presented by the author- 
ities of the said state of Iowa, or other state designated by the gov- 
ernor as the one with wltom he has contracted for keeping and main- 
taining the convicts of this territory, under such regulations as he 
may prescribe, and to draw his warrant or warrants on the territorial 
treasurer for the amount or amounts found due said state. 


§ 670. Effect. This act shall take effect and be in force from 
and after its passage and approval. 


Approved December 14, 1870. 
Territorial penitentiary. See Pol. Code Dak. Appendix, c. 53. 
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CHAPTER XVII. 
HABEAS CORPUS. 


An Act Regulating the Proceedings on Habeas Corpus. [Chapter 
XLIV. Laws of 1862-63.] 


§ 671. Application for—issue and service of writ. 
Be tt enacted by the Legislative Assembly of the Territory of Dakota: 
If any person shall be committed or detained for any criminal or sup- 
posed criminal matter, it shall and may be lawful for him to apply to 
the supreme or district court, in term time, or any judge thereof in 
vacation, for a writ of habeas corpus, which application shall be in 
writing, and signed by the prisoner or some person on his behalf, set- 
ting forth the facts concerning his imprisonment, and in whose cus- 
tody he is detained, and shall be accompanied by a copy of the war- 
rant or warrants of commitment, or an affidavit that the said copy 
has been demanded of the person in whose custody the prisoner is de- 
tained, and by him refused or neglected to be given. The said court 
or judge to whom the said application shall be made shall forthwith 
award the said writ of habeas corpus, unless it shall appear from the 
petition itself, or from the document annexed, that the party can 
neither be discharged nor admitted to bail, nor in any other manner 
relieved, which said writ, if issued by the court, shall be under the 
seal of the court; if by a judge, under the hand of the judge, and 
shall be directed to the person in whose custody the prisoner is de- 
tained, and made returnable forthwith, to the intent that no officer, 
sheriff, jailer, keeper, or other person to whom such writ shall be 
directed, may pretend ignorance thereof. Every such writ shall be 
indorsed with these words, “by the habeas corpus act,” and whenever 
the said writ shall by any person be served upon the sheriff, jailer, or 
keeper, or other person whatsoever, to whom the same shall be di- 
rected, or being brought to him, or being left with any of his under 
officers or deputies, at the jail or place where the prisoner is detained, 
he, or some of his under officers or deputies, shall, upon payment or 
tender of the charges of bringing said prisoner, to be ascertained by 
the court or judge awarding the said writ, and indorsed thereon, not 
exceeding fifteen cents per mile, and upon sufficient security given to 
pay the charges [for] carrying him back, if he shall be remanded, 
make return of such writ, and bring, or cause to be brought, the body of 
the prisoner before the court or judge who granted the writ, or in case 
of the adjournment of the said court, or absence of the judge, then 
before any of the judges aforesaid, and certify the true cause of his 
imprisonment, within three days thereafter, unless the commitment 
of such person be in a place beyond the distance of twenty miles 
from the place where the writ is returnable; if beyond the distance : 
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of twenty miles, and not above one hundred miles, then within ten 
days, and if beyond the distance of one hundred miles, then within 
twenty days after the delivery of the writ as aforesaid, and not longer. 


§ 672. Person not criminally committed. When any 
person, not being committed or detained for any criminal or supposed 
criminal matter, shall be confined or restrained of his or her liberty, 
under any color or pretense whatever, he or she may apply for a writ 
of habeas corpus as aforesaid. Application shall be in writing, signed 
by the party or some person on his behalf, setting forth the facts con- 
cerning his or her imprisonment, and wherein the illegality of such 
imprisonment consists, and in whose custody he or she is detained; 
which application or petition shall be verified by the oath or affirma- 
tion of the party applying, or some other person on his or her behalf. 
If the confinement or restraint is by virtue of any judicial writ; or 


process or order, a copy thereof shall be annexed thereto, or an affi-. 


davit made that the same has been demanded and refused. The same 
proceedings shall thereupon be had in all respects as are directed in 
the preceding section. 


$ 673. Return of writ—hearing—causes for discharge. 
Upon the return of the writ of habeag corpus, a day shall be set for the 
hearing of the cause of imprisonment or detainer, not exceeding five 
days thereafter, unless the prisoner shall request a longer time. The 
said prisoner may deny any of the material facts set forth in the re- 
turn, or may allege any fact to show; either that the imprisonment 
or detention is unlawful, or that he is then entitled to his discharge, 
which allegations or denials shall be made onoath. The said return 
may be amended by leave of the court or judge before or after the 
same is filed, as also may all suggestions made against it, that 
, thereby: material facts may be ascertained. The said court or judge 
shall proceed in a summary way to settle the said facts by hearing 
the testimony and arguments as well of all parties interested civilly, 
if any there be, as of the prisoner and the person who holds him in 
custody, and shall dispose of the prisoner as the case may require. 
If it appears that the prisoner is in custody by virtue of process from 
any court, legally constituted, he can be discharged only for some of 
the following causes: 

1. When the court has exceeded the limit of its jurisdiction, either 
as to the matter, place, sum, or person. 

2. Where, though the original imprisonment was lawful, yet by 
some act, omission, or event, which has subsequently taken place, the 
party has become entitled to his discharge. 

3. Where the process is defective in some substantial form re- 
quired by law. 

4, Where the process, though in proper form, has been issued in 
a case, or under circumstances “where the laws do not allow process, 
or orders ‘for imprisonment or arrest, to issue. 
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5. When, although in proper form, the process has been issued 
or executed by a person, either unauthorized to issue or execute the 
same, or where the person having the custody of the prisoner, under 
such process, is not the person empowered by law to detain him. 

6. Where the process appears to have obtained by false pretense 
or bribery. 

7. Where there is no general law, nor any judgment, order, or de- 
cree of a court, to authorize the process, if in a civil suit, nor any 
conviction, if in a criminal proceeding. 

No court or judge, on the return of a habeas corpus, shall, in any 
other manner, inquire into the legality or justice of a judgment or 
decree of a court legally constituted. In all cases where the impris- 
onment is a criminal or supposed criminal matter, if it shall appear 
to the said court or judge that there is sufficient legal cause for the 
commitment of the prisoner, although such commitment may have 
been informally made, or without due authority, or the process may 
have been informally made, or without due authority, or the process 
may have been executed by a person not authorized, the court or 
judge shall make a new commitment in proper form, and directed to 
the proper officer, or admit the party to bail if the case be bailable. 


§ 674. Recognizance with security. When any person 
shall be admitted to bail on kabeas corpus, he shall enter into recogni- 
zance, with one or more securities, in such sum as the court or judge 
shall direct, having regard to the circumstances of the prisoner, and 
the nature of the offense, conditioned for his or her appearance at 
the next district court, to be holden in and for the county where the 
offense was committed, or where the same is to be tried. Where any 
court or judge shall admit to bail, or remand any prisoner brought 
before him or them on any writ of habeas corpus, it shall be the duty 
of the said court or judge to bind all such persons as do declare any- 
thing material to prove the offense with which the prisoner is charged, 
by recognizance, to appear at the proper court having cognizance of 
the offense, on the first day of the next term thereof, to give evidence 
touching the said offense, and not to depart the said court without 
leave, which recognizance, so taken, together with the recognizance 
entered into by the prisoner when he is admitted to bail, shall be cer- 
tified and returned to the proper court, on the first day of the next 
succeeding term thereof. If any such witness shall neglect or refuse 
to enter into a recognizance, as aforesaid, when thereunto required, 
it shall be lawful for the court or judge to commit him to jail until 
he shall enter into such recognizance, or he be otherwise discharged 
by due course of law. If any judge shall refuse or neglect to bind any 
such witness or prisoner by recognizance, when taken as aforesaid, 
he shall be deemed guilty of a misdemeanor in office, and be pro- 
ceeded against accordingly. 


§ 675. Remanding prisoner—second writ. When any 
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prisoner; brought up on a writ of habeas corpus, shall be remanded to 
prison, it shall be the duty of the court or judge remanding him [to 
make out and deliver to the sheriff, or other person to whose custody 
he shall be remanded, an order, in writing, stating the cause or causes 
of remanding him.] If such prisoner shall obtain a second writ of 
habeas corpus, it shall be the duty of such sheriff or other person to 
whom the same shall be directed, to return therewith the order afore- 
said, and if it shall appear that said prisoner was remanded for any 
offense adjudged not bailable, it shall be taken and received as con- 
clusive, and the prisoner shall be remanded without further Beene 
ings. 

§ 676. Power of judge under second writ. It shall not 
be lawful for any court or judge, on a second writ of habeas corpus 
obtained by such prisoner, to discharge the said prisoner, if he is 
clearly and specifically charged in the warrant of commitment with 
a criminal offense, but the said court or judge shall, on the return of 
such second writ, have power only to admit such prisoner to bail, 
where the offense is bailable by law, or remand him to prison, where 
the offense is not bailable, or where such prisoner shall fail to ae 
the bail required. 


§ 677. Not again committed unless indicted. No per- 
son who has been discharged by order of a court or judge on a habeas 
corpus, Shall be again imprisoned, restrained, or kept in custody for 
the same cause, unless he be afterwards indicted for the same offense; 
nor unless by the legal order or process of the court wherein he is 
bound by recognizance toappear. The following shall not be deemed 
to be the same cause: 

1. If after a discharge for a defect of proof, or on any material 
‘defect in the commitment, in a criminal case, the prisoner should be 
again arrested on |sufficient proof, and committed by legal process for 
the same offense. 

2. If in acivil suit the party has been discharged for any illegality 
in the judgment or process, and is afterwards imprisoned by legal 
process for the same cause of action. 

3. Generally, whenever the discharge has been ordered on account 
of the non-observance of any of the forms required by law, the party 
may be a second time imprisoned, if the cause be legal, and the forms 
required by law observed. 


§ 678. Want of prosecution — witnesses cannot be 


had. If any person shall be committed for a criminal or supposed 
criminal matter, and not admitted to bail, and shall not be tried on 
or before the second term of the court having jurisdiction of the of- 
fense, the prisoner shall be let at liberty by the court, unless the delay 
shall ‘happen on the application of the prisoner. If such court at the 
second term shall be satisfied that the due exertions have been made 
to procure the evidence for and on behalf of the territory, and that 
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there are reasonable grounds to believe that such evidence may be 

procured at the third term, they shall have power to continue such. 
case till the third term. If any such prisoner shall have been admittted 

i to bail for a crime other than a capital offense, the court may continue 

2 

t 


the trial of said cause to a third term, if it shall appear by oath or 
affirmation that the witnesses for the territory are absent, such wit- 
nesses being mentioned by name, and the court shown wherein their 
testimony is material. 


§ 679. Writ not to delay trial. To prevent any person 
from avoiding or delaying his trial, it shall not be lawful to remove 
any prisoner on habeas corpus, under this act, out of the county in 
which he or she is confined, within fifteen days next preceding the 
term of the court at which such person ought to be tried, except it be 
to convey him or her into the county where the offense with which he 
or she stands charged is properly cognizable. 


§ 680. Removal from one place or jail to another. 
i Any person, being committed to any prison, or in custody of any of- 


ficer, sheriff, jailer, keeper, or other person, or his under officer or 
deputy, for any criminal or supposed criminal matter, shall not be 


rt 
$; removed from the said prison or custody into other prison or custody, 
' t unless it be by habeas corpus, or some other any legal writ; or where 
. Y . the prisoner shall be delivered to the constable, or other inferior of- 
; ficer, to be carried to some common jail; or shall be removed from 


} one place to another, within the county, in order to-his discharge or 
I trial in due course of law; orin case of sudden fire, infection, or other 
4 necessity; or where the sheriff shall commit such prisoner to the jail 
a of an adjoining county for the want of a sufficient jail in his own 
, is county, as is provided in the act concerning jails or jailers; or where 
the prisoner, in pursuance of a law of the United States, may be 
claimed or demanded by the executive of the United States or terri- 
tories. Ifany person shall, after such commitment as aforesaid, make 
: out, sign, or countersign any warrant or warrants for such removal, 
i except as before excepted, then he or they shall forfeit to the prisoner 
i or aggrieved party a sum not exceeding three hundred dollars, to be 
received by the prisoner, or party aggrieved, in the manner herein- 
after mentioned. 


$ 681. Penalty if judge fail or delay writ. Any judge 
-empowered by this act to issue writs of kabeas corpus, who shall cor- 
` ruptly refuse to issue such writ, when legally applied to, in a case 
where such writ may lawfully issue, or who shall, for the purpose of 
oppression, unreasonably delay the issuing of such writ, shall, for 
every such offense, forfeit to the prisoner or party aggrieved a sum 
not exceeding five hundred dollars. 


§ 682. Officer refusing to execute and return. If any 
officer, sheriff, jailer, keeper, or other person to whom any such writ 
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shall be directed, shall neglect or refuse $o make the returns, as afore- . 


said, or to bring the body of the prisoner according to the command 
of said writ within the time required by this act, all and every such 
officer, sheriff, jailer, keeper, or other person, shall be deemed guilty 
of contempt of the court or judge who issued said writ; whereupon, 
the said court or judge may and shall issue an attachment against 
such officer, sheriff, jailer, keeper, or other person, and cause him or 
them to be committed to the jail of the county, there to remain, with- 
out bail or mainprise, until he or they shall obey the said writ. Such 
officer, sheriff, jailer, keeper, or other person, shall also forfeit to the 
prisoner or aggrieved party a sum not exceeding five hundred dollars, 
and shall be incapable of holding or executing his said office. 


§ 688. Removing or concealing. Any one having a per- 
son in his custody or under his restraint, power, or control, for whose 
relief a writ of habeas corpus is issued, who, with intent to avoid the 
effect of such writ, shall transfer such person to the custody, or place 
him or her under the control, of another, or shall conceal him.or her, 
or change the place of his or her confinement, with intent to avoid 
the operation of such writ, or with intent to remove him or her out 
of this territory, shall forfeit for every such offense one thousand 
dollars, and be imprisoned not less than one year, nor more than five 


years. In any prosecution for the penalty incurred under this section, 


it shall not be necessary to show that the writ of habeas corpus had 
issued at the time of the removal, transfer, or concealment therein 
mentioned, if it be proven that the acts therein forbidden were done 
with the intent to avoid the operation of such writ. 


§ 684. Copy of commitment to prisoner. Any sherif 


or his deputy, any jailer or coroner, having custody of any prisoner, 


committed on a civil or criminal process of any court or magistrate, 
who shall neglect to give such prisoner a copy of the process, order, 
or commitment by virtue of which he is imprisoned, within six hours 
after the demand made by said prisoner, or any one on his behalf, 
shall forfeit five hundred dollars. 


§ 685. Rearresting for same cause. Any person who, 
knowing that another has been discharged by order of a competent 
judge or tribunal on a habeas corpus, shall, contrary to the provisions 
of this act, arrest or detain him again for the same cause which was 
shown on the return of such writ, shall forfeit five hundred dollars 
for the first offense, and one thousand dollars for every subsequent 
offense. 


§ 686. Penalties go to person. All the pecuniary forfeit- 
ures under this act shall inure to the use of the party for whose ben- 
efit the writ of habeas ċorpus issued, and shall be sued for and re- 
covered, with costs, in the name of the territory, by every person 
aggrieved, 
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§ 687. General issue may be pleaded. In any action or 
suit for any offense against the provisions of this act, the defendant 
or defendants may plead the general issue, and give the special mat- 
ter in evidence. - 


§ 688. No bar. The recovery of the said penalties shall be no 
bar to a civil suit for damages. 


§ 689. Who may issue writ, etc. Thesupreme and district 
courts within this territory, or the judges thereof, in vacation, shall 
have power to issue writs of habeas corpus, for the purpose of bring- 
ing the body of any person confined in any jail within‘the same be- 
fore them, to testify or be surrendered in discharge of bail. When a 
writ of habeas corpus shall be issued for the purpose of bringing into 
court any person to testify, or the principal, to be surrendered in dis- 
charge of bail, and such principal or witness shall be confined in any 
jail in this territory out of the county in which such principal or wit- 
ness is required to be surrendered, or to any county in this territory, 
and there be executed and returned by any officer to whom it shall be 
, | directed, and the principal, after being surrendered, or his bail dis- 

f charged, or a person testifying as aforesaid, shall, by the officer ex- 
a ecuting such writ, be returned by virtue of an order of the court, for 
the purpose aforesaid, an attested copy of which, lodged with the 
jailer, shall exonerate such jailer from being liable for an escape. 
The party praying out such writ of habeas corpus shall pay to the off- 
cer executing the same such reasonable sum for his services as shall 
be adjudged by the courts respectively. 


| 
§ 690. Effect. This act shall take effect and be in force from 
i 
i 
$ 
; 
$ 


and after its passage. 
Approved January 9, 1863. 
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. GENERAL REPEALING ACT. 


An Act Declaring Certain Acts Repealed, and for Other Purposes.. 


§ 1. Acts of first session, 1862. Be it enacted by the Leg- 
islative Assembly of the Territory of Dakota: The following acts passed 
at the first session of the legislative assembly in the year 1862, are 
repealed : 

Chapters one, two, three, five, six, seven, eight, nine, ten, eleven, 
twenty, twenty-three, twenty-five, twenty-six, twenty-seven, twenty- 
eight, twenty-nine, thirty, thirty-one, thirty-two, thirty-three, thirty- 
four, thirty-five, thirty-six, thirty-seven, thirty-eight, thirty-nine, forty, 
forty-one, forty-two, forty-three, forty-four, forty-five, forty-six, forty- 
seven, forty-nine, fifty, fifty-one, fifty-two, fifty-three, fifty-four, fifty- 
five, fifty-six, fifty-seven, fifty-nine, sixty, sixty-one, sixty-two, sixty- 


three, sixty-four, sixty-five, sixty-seven, sixty-eight, sixty-nine, seventy, 


seventy-one, seventy-two, seventy-nine, eighty, eighty-one, eighty-two, 
eighty-three, eighty-four, eighty-five, eighty-six, eighty-seven, eighty- 
nine, ninety, and ninety-one. 


§ 2. Second session, 1862-63. The following acts passed 


at the second session of the legislative assembly in the years 1862-. 


63, are repealed : 

Chapters one to thirty-two, inclusive, and chapters thirty-four, 
thirty-five, thirty-six, thirty-seven, thirty-eight, forty-five, forty-six,. 
forty-seven, forty-eight, forty-nine, fifty-two, fifty-three, fifty-six, and 
fifty-seven. 

§ 3. Third session, 1863-64. The following acts passed at 
the third session of the legislative assembly in the years 1863-64, are 
repealed. 

Chapters one, two, three, six, seven, eleven, sixteen, seventeen, 
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, 
twenty-four, twenty-five, twenty-six, twenty-seven, thirty, forty, forty- 
one, and forty-two. 


§ 4. Fourth session, 1864-65. The following acts passed 
at the fourth session of the legislative assembly in the years 1864-65, 
are repealed : 

Chapters two, three, four, six, seven, ten, eleven, twelve, thirteen, 
fourteen, fifteen, seventeen, eighteen, nineteen, twenty, thirty, thirty- 
one, thirty-two, and thirty-three. 
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§ 5. Fifth session, 1865-66. The following acts passed at 
the fifth session of the legislative assembly in the years 1865-66, are 
repealed : 

Chapters one, an act to establish a Civil Code; two, an act to es- 
tablish a Justices’ Code; and chapters three, four, five, six, seven, 
eight, nine, ten, twelve, thirteen, fourteen, fifteen, sixteen, seven- 
teen, eighteen, nineteen, twenty, twenty-one, twenty-two, twenty- 
three, twenty-four, twenty-five, thirty-one, thirty-two, and thirty- 
three. 


§ 6. Sixth session, 1866-67. The following acts passed at 
the sixth session of the legislative assembly in the years 1866—67, are 
repealed: 

Chapters one, two, three, four, eight, nine, ten, eleven, twelve, 
thirteen, sixteen, seventeen, eighteen, twenty, and twenty-three. 


§ 7. Seventh session, 1867-68. The following acts passed 
at the seventh session of the legislative assembly in the years 1867-68, 
are repealed : 

An act to’ simplify and abridge the practice, pleadings, and pro- 
ceedings in the courts of this territory, and chapters one, two, three, 
four, five, six, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, 
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, 
twenty-six, twenty-seven, twenty-eight, twenty-nine, thirty, thirty- 
one, thirty-two, thirty-three, thirty-four, thirty-five, and thirty-seven. 


§ 8. Eighth session, 1868-69. The following acts passed 
at the eighth session of the legislative assembly in the years 1868-69, 
are repealed: 

Chapters one, two, three, four, five, six, seven, eight, nine, ten, 
twelve, thirteen, fifteen, sixteen, seventeen, eighteen, nineteen, twenty, 
twenty-one, twenty-two, twenty-three, twenty-four, twenty-five, twenty- 
six, twenty-seven. 


$ 9. Ninth session, 1870-71. The following acts passed at 
the ninth session of the legislative assembly in the years 1870-71, 
are repealed: 5 

Chapters one, two, three, four, five, six, seven, eight, eleven, twelve, 
thirteen, fourteen, fifteen, sixteen, seventeen, eighteen, nineteen, 
twenty, twenty-one, twenty-two, twenty-three, twenty-four, twenty- 
five, twenty-six, twenty-seven, twenty-eight, twenty-nine, thirty-one, 
thirty-two, thirty-three, thirty-five, thirty-six, thirty-seven, thirty- 
eight, and thirty-nine, and chapter five of the Special and Private 
Laws. 


§ 10. Tenth session, 1872-73. The following acts passed at 
the tenth session of the legislative assembly in the years 1872-73, 
are repealed: ” 
~ Chapters one, two, three, four, five, six, seven, eight, nine, ten, 
eleven, twelve, thirteen, fourteen, twenty-one, twenty-two, twenty- 


-eight, twenty-nine, thirt 
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three, twenty-four, twenty-five, twenty-six, twenty-seven, twenty- 

, thirty-one, thirty-two, thirty-three, thirty- 
four, thirty-five, thirty-six, ‘forty-seven, forty-eight, forty-nine, fifty, 
fifty-one, and fifty-two, and chapters one, two, and ten, of the Special 
and Private Laws. 


§ 11. Eleventh session, 1874-75. Thefollowingacts passed 
at the eleventh session of the legislative assembly in the years 1874- 
475, are repealed: 

Chapters five, seven, eight, nine, ten, eleven, twelve, thirteen, four- 
teen, eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-five, 
twenty-six, twenty-seven, twenty-eight, thirty-four, thirty-six, thirty- 
seven, thirty-nine, forty, forty-one, forty-two, forty-three, forty-five, 
forty-six, forty-seven, forty-eight, forty-nine, fifty-one, fifty-two, fifty- 
three, fifty-four, fifty-five, fifty-six, fifty-seven, fifty-eight, fifty-nine, 
sixty-one, sixty-two, sixty-three, sixty-four, sixty-five, sixty-six, sixty- 
seven, sixty-eight, sixty-nine, seventy, seventy-one, seventy-two, 
seventy-three, seventy-five, seventy-six, seventy-seven, seventy-eight, 
seventy-nine, eighty, eighty-one, eighty-two, eighty-three, eighty- 
seven, eighty-eight, eighty-nine, ninety, ninety-one, and ninety-three, 
and chapters eight, ten, and fourteen, of Special and Private Laws. 


$ 12. Former laws sustain rights, suits, and liabili- 
ties thereunder. Therepeal of the several acts in this act enu- 
merated, shall not affect any act done, orany right accruing or accrued, 
or any suit or proceeding had or commenced, in any civil cause before 
said repeal, but all rights and liabilities under said acts shall con- 
tinue, and may be enforced in the same manner, as if said repeal 
had not been made; nor shall said repeal in any manner affect the 
right to any office, or change the term or tenure thereof. 


$ 18. Same of penalties and forfeitures. All offenses 


" committed, and all penalties or forfeitures incurred, under any statute 


hereby repealed, prior to such repeal, may be prosecuted and pun- 
ished in the same manner and with the same affect as if said repeal 
had not been made: provided, that all acts passed at the present ses- 
sion of the legislative assembly, relating to civil and criminal proced- 
dure, shall apply to and govern, so far as applicable, in all actions 
and proceedings now pending. - 


§ 14. Limitations, civil and criminal, continue. All 
acts of limitation, whether applicable to civil or criminal actions, or for 
the recovery of penalties or forfeitures, embraced in any of said Codes, 
and covered by the repealing provisions of this act, shall not be af- 
fected by such répeal; but all civil and criminal actions, and all pro- 
ceedings for causes arising or acts done or committed prior to said 
repeal, may be commenced and prosecuted within the same time as 


-if said repeal had-not been made. 
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$ 15. TitlesandorderofCodes. The several Codes enacted 
by the legislative assembly shall be known as the Political Code, the 
Civil Code, the Code of Civil Procedure, the Probate Code, the Jus- 
tices’ Code, the Renal Code, and the Code of Criminal Procedure, and 
by such titles may be referred to and amended, and.in the publication 
and binding, shall be arranged in the above order, and the whole body 
of laws shall be designated as the Revised Codes of the Territory of 
Dakota. 


§ 16. Construction—Codes deemed one act. For the 
purposes of construction, the several Codes passed at the present ses- 
sion of the legislative assembly shall be held and deemed to have been 
passed on the same day as parts of the same statute. But if the 
provisions of any law passed at the present session of the legislative 
assembly contravene or are inconsistent with the provisions of either 
of the Codes, the provisions of such law shall prevail. 


§ 17. Conflict adjusted. If the provisions of any Code, title, 
chapter, or article conflict with or contravene the provisions of any 
other Code, title, chapter, or article, the provisions of each Code, title, 
chapter, or article must prevail as to all matters and questions aris- 
ing thereunder out of the same subject-matter. 


§ 18. Secretary may arrange and compile. In the pub- 
lication of the Codes and General Statutes, the secretary of the ter- 
ritory has power, without altering the general plan, to renumber 
and readjust sections, chapters, articles, and subdivisions, and also to 
place and distribute General Statutes, not now embraced in the Codes, 
in the same, under the appropriate chapter or other heading. 


§ 19. Date of effect. This act shall take effect and be in force 
from and after its passage and approval. 


Approved February 17, 1877. 


' INDEX. 


THIS INDEX EMBRACES ALL THE SEVEN CODES. 


[Nore.—In the following general index to both volumes of this work the refer- 
ences to the several Codes are grouped separately under the various subject head- 
ings, the Code referred to being indicated in the ‘‘ section”? column at the beginning 


of each group. 


‘°C, Civ. P.” refers to the Code of Civil Procedure; ‘Pr. C.” to 


the Probate Code; “J. C.” to the Justices’ Code; ‘‘ Pol. C.’’ to the Political Code ;. 
«0, C.” to the Civil Code; ‘Pen. C.” to the Penal Code; and “C. Crim. P.” to 


the Code of Criminal Procedure. 


The abbreviation applies in each case, not only 


to the section to which it is attached, but to all the following sections until a new 
abbreviation is introduced. The number of the section is sufficient to identify any 
reference, except in the case of the Political Code, where each chapter has its sec- 
tions numbered separately. Accordingly, in all references to the Political Code in 
this index, the chapter is cited with the section ; all the sections following sucha 


citation belong to the same chapter until a new chapter is cited. ] 
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olls for dinner. ........eceeee sevece vase POL C. (ch. 27) 20 448. 
ADMINISTERING DRUGS. 
with intent to commit felony..... ‘tesa errr Pen. ©. 293 1181 
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as to indebtedness of debtor’s debtor. ...4..ce0e.08+0, Civ. P. 368 109 
of debtor as to his personal earnings.. E y A . 110 
to Verify COSTS... .. cee cee cece eens See ee cee meee eee ees cartes 387 115 
of sureties on appeal bond......c. ssc ecen ace esssssesesssso 421 124 
judgment creditor attached to summons, When .vseessseeee 428 125 
taben by referee, When... ... eee e cue vc ee ceeeee eee e eee 510 141 
to enlarge time........ 008 su eeceee ease anes nene ressasser DLA 142 
abstract verified Dy ....ssesseseseaenressssssesereoesesossons> 595 158 
of publication of notice and sale for record in foreclosure of 
mortgage........ se ceee acc ete cee ene wee e eaten asees 612, 611 163, 162 
LOY CArLIOPUTE. 6 occ eae enc nanes Save e te ree reece eter enen 712, 686 184, 179 
MENAUINUS seene be eee meee eeee eee cece sees ec ence ...... 696 181 
writ of prohibition.....-.... a eect eee nee en ee ee enens 709 183 
to verify confession of Judgment.........-eeceeeee eee sec cues 716 185 
reality and good faith of submission scene eeeees .... 118 186 
cost bills....... ee cect eee e cee e ee eet e eee e ee eeees 387 115 
for extension of tiMe.........sssasesesrsssseesevetossseseso 512 142 
is prema fucie proof of identity of person, when......... Pr.C. 70 214 
of sureties on bonds in all cases......... cece eee et eens e... SL 216 
to prove notice by publication...........00. esesotasssasssns 139 229 
support claim presented by administrator. ..... ees.. ... 158, 141 284, 230 
in support of return of sales made.. ..... cece ence eee wean eens 208 246 
to postpone trial..... ete sence sence sane eeeec ene Soe secnee J.C. 47 297 
of publication of partnership. ..... 6... cee sew neeee eens ©. C. 1456 1023 
verifying inventory in assignment for benefit of creditors. . .. 2035 1124 
administering false—misdemeanor........... .».- Pen. O. 183, 182 1164 
entitling of, not DECESSATY.. 2.206 see cceeaas a seeeee ©. Crim. P. 536 1355 
to Obtain certiorard.sccce vs cecesvacvececeeve veveetaaenas .... 486 1847 
AFFIRMATION. 
in lieu of Oath... cee. cee eee cee eee soueee e... Pol. ©. (ch 20) 354 
included in the term ‘‘oath’’.......... see eee eee reseso C. C C2126 1134 
substitute for oath ...... cece eee ewes tere sees ‘©. Crim. P. 308 1319 
included in the term ‘‘oath’’..........6-. eee enecccsccccccees GOG 1367 
AGE. 
of apprentice to be stated. ....e ees ec eeee ee caren e scenes C. ©. 145 764 
Of majority... .....s eee eee eee Besaasseearo Dee eae ceneteetes 10 738 
requisite, of qualified electors sete ewan neeeese Pol. ©. "ich. 27) 47 455 
condition, for license to practice law....... se enenteee (ch. 18) 1 346 
AGENT AND AGENCY. 
definitions Of. ... 6. ccc cece eee cane e cee een weenes C. O. 505, 1337 845, 1004 
WhO MAY appoint......ssssesessrersases eeeeees eee eee eee wens 1005 
be appointed.. ressesesseee e LL 338 1005 
may be special or general. . Lane ceeeecens ete seceeeeeeeccererses 1389 1005 
actual or ostensible....... ap cece cece cee eeee ness «+ 1340 1005 
What iS...s.ceeeceas ec ee ec ceeees see eee eevee 1341 1005 
ostensible, what i8..cc cece ccccee cess cneveteece sete asec eeees 1342 1005 
authority of, what may be conferred On... s seseeeees 1343, 1344 1005 
not to do any act in fraud of principal....... ee. 1345 1005 
how conferred—two ModeS.......sceeeeeeeeeese 1346 1005 
consideration not essential to validity Of......6. 1347 1005 - 
form of—oral sufficient, When... ..seeeeeeseees 1348 1006 
to be in writing, when. eee neces 1730, 1348 1065, 1006 
by ratification of act done... cee ccecceseee sess 1346 1005 
form of..... seve ec eear ee ceene «2 L849 1006 
of part, is of the whole, when....1350 1006 
when VOId........ cece cee eens 1351 1006 
not to prejudice third persons. ..1352 1006 
may be rescinded, when......... 1353 1006 
limited to that actually or ostensibly conferred, .1354 1006 
actual, whatis.......... cece eee ee eee n ee cceeees 1355 1006 
ostensible, what iS...... sese. es eaeee ssesase seee. 1356 1006 
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authority of, how construed..... Peasant C. C. 1361, 1360, 1857 
NECESSATY sesessesoerseroseseesse E E 1358 
when may be disregarded and transcended 1369, D 
| expressedin general terms—limited...... 1298, cat 
implied as to sale of personal property.. ....... 1362 
real property ...... seene ee e 1363 
to receive the price, When ........6.eceees 1365, 1364 
collecting, to have bill protested................ 1166 
acts of, within scope of authority, bind principal........ 638, 1366 
incomplete execution binds principal, when............ s... 1367 
notice of, is notice to principal, and conversely...........+4.. 1368 
acts of, in excess of authority, when binding ................ 1369 


done under merely ostensible authority, when binding. 1370 
principal exonerated of all liability to third pe:sons, when....1371 


set-off, by third person, against principal......s.ssseesssse.. 1372 
contracts of, how construed.........cce eevee eecenee s... ese.. 1373 
principal bound by agent’s acts of negligence, unless......... 1374 

liability of, limited............ cece cceeees > eae 5 1375 


obligation of, to third persons, warrants his authority ..1965, 1376 
f responsible as principal in 
Certain CASES........ eee. 1377 
to surrender property wrong- 
- ily possessed, how....... 1378 
laws applicable — incapacity. 
(See $$ 10-26)............. 1379 
delegation of authority may make, unless expresslyforbidden, 
when...... re ere rT eee aan 1380 
by, agent becomes principal..... 1167, 1381 
damages against, for breach of war- 
ranty of authority................. 1965 
how to give notice ot protest and dis- 
hnr. o scieaee ees ues ere Seren 1871 
subagent represents principal, when. .1382 
not responsible to third persons for 


acts of subagent ........eseeee eae 382 
may verify pleading........C0. Civ P. 126 
termination of agency, causes classified .......... C. O. 1384, 1383 
gratuitous. ........sessssssossersseso 1134 
of foreign corporation to accept serv- 
İce Of process. .... sesse wee sud see 569 
for absent parties in distribution of 
‘ êstate. ienna setane nnas Pr. C. 291-297 
of railway company neglecting duty. 
Pen. C. 465 
corporation issuing spurious certifi- 
CAtG, CLC: cidivcecidwe wh ocewetee eed 559 
insurance company — embezzlement 
by—larceny.....e.ceeeee e... C. C. ¥51088 
special agent, see AuctioneerS.....essesesererosssses 1385, D 
2 
Factor iss oig s Pos a's Wee ustte feriadi 1168-1172 
Ship-MASteT Sin s.s oes oe ks o's 8a san 8 Oe 1173-1183 
Ship's MANAGET.. 0. ce cececcccececcsees 1203-1205 
Powers... .scccerss past Wag Ra@arenae arenas 296-358 
POTTS asec ccee tad es a Guo wadecawe 1413, 1421 
" Drustels esai bekeewieedoe skin eesosa seo 1291-1336 
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= Section Page 
AGRICULTURAL FAIR CORPORATIONS. z 
may purchase and hold real estate for purposes of carrying 
out its object..... eaten lave Tessie TETEP esssseesee awe O. 563 870 
not to contract debts in excess of ready cash......sssseessse. 564 870 
directors at, personally liable, when..... = bee-eacs ive saiesiecee OOS 870 
right of, to charge entrance fee—limitation.........000..0005 565 870 
AGRICULTURE. 
may be annexed as a branch of learning in Colleges.......... 552 868 
AIDING. 
escape of prisoner. ......essess ee E ree Pen. ©. 145,142 1159, 1158 
BUICIOG ue eck aaa se cases ns ee ee re ere 236, 232, 231 1172 
attempt to commit suicide... 1. ccc cee cece ee ceccee ees ere 233 1172 
persons, all principals 2... vss ees eVs eset ence ee cates needed 27 1141 
ib a NOPSE=FAGE in oss woe he eG Cie Oe Chee en aN ee eee Sea COW 401 . 1200 
GUE ee see keer Ses Deca eas ere rrr re Or eC ee 297 1182 
misdemeanor—liable as a principal. .....sssessesseseses 748 1262 
to conceal person entitled to AAbEds COTPUS...cacceeeseees 429, 430 1205 
ALIAS WRITS. 
WHER issued Scouse stews Rea eee ne ieee se eee C. Civ. P. 341 100 
in case of persons imprisoned for U a a scones 728 187 
ALIENATION. 
restraints UPON. .... 2. eee sce ee eee ee eee eee enees ~»C. C. 201-203 Til 
pending action does not abate........ OEE EES ... C. Civ. P. 648 170 
See Transfers..ve-.s00- seen esas Oaaie C. C. 599-682 878-894 
ALIENS. 
may buy, own, and sell same as Citizens. ...s..sssseeo iehi 170 768 
take by succession as CitizZenS...... 2... ce eee eee eee ee eee eee 794 912 
enemy, limitation against............6. paie ....C. Civ. P. 66 16 
ALIMONY. 
court may order payment of, When.....e...s.ssessesscss C.C. 71 751 
ALLEGATIONS. 
not controverted, deemed true.......... cece ences C. Civ. P. 137 41 
when and how Controverted.......... cee cc eee eee eens 118-121 35-37 
deemed controverted...........cee cece eeees e... s 137, TOL 41, 152 
ALLOTMENT. See Allowance. 
ALLOWANCE. 
to surviving wife, child, or husband............ ... Pr. C. 132-134 227 
OMe Wills sash os cece denen Y . 193, 195 243 
how and when paid........ ee eee Ue steer sow vesoOly tae 256, 237 
for support of minor, When.....asse..esesaesssseesseoeseres 343 274 
divorced wife and Children,....0..ccceee ee eeeeee O C. 72-74 751-752 
See Alimony. 
ALTERATION. z 
of contracts, not in writing, how Made. ....eassessssssessseso 968 945 
amended contract supersedes original. ......sesesssessses: .- 968 945 
of contract in writing, how made—two WAYS iadan a 24 eases 969 945 
effect of, as to parties consenting. .....s.sersressesereeseese 970 945 
not consenting. Mew ksied ee EEE .. O71 945 
of duplicate does not destroy contract..... Sues Sera ie as 972 945 
another’s vote—misdemeanor...... Sided monks is ---Pen. ©. 62 1145 
See Revision of Contracts...... sesser.. O. C. 2004-2007 1116-1117 
of vote of electors... 2... eee cee ee eee Sui wae eee eee s aN Pen. C. 62 1145 
draft-of bilkeiccdaiesasiew cece teenies re Eaa ASEPTE 119 1153 
engrossed COPY ...sssesseressoses EE E EE OE 120 1154 
judicial and public POCOIUS neoe e e anaE EE 149, 148 1159 
landmarkS......sosessoseseree tives dies Ee Siew Oe ee ates 709 1255 
AMBASSADORS. 
exempt from punishment in this territory....... eae naese MAD 1141 
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AMENDMENTS. è 
party may amend once, of COUTSE....,seeesee eese. C. Civ, P. 141 42 3 
in case of material variance......... EE Woe N S fa 42 ` 
immaterial varianCe.......,.epe.ceees E ATENE, 139 42 , 
at discretion of court after demurrer sustained ETSA ess.. 141 ` 42 < 
court may amend—terms......ssssesesersseane secenscceenss.. 142 43 , 
to make pleadings certain.........s.essesesesessssserseceve» 129 39 
of process, before or after judgment. ....... ...ceeeeeceeeces 142 43 X 
of proceedings, before or after judgment. ......esssesesseses 142 43 A 
after time limited, to obviate mistake, etc..... EESE aA . 143 43 l 
error of name corrected at Any WING 45a 2eeii ease i ews 144 43 
trivial errors disregarded .............4+. Ce er ee reer 139, 145 42, 43 A 
by supplemental pleadings.. ..e. sesse srrresorrseressereo .. 146 | 44 r 
in taking appeal.. .......ssesseecoao Creer ee E ee 407 119 i 
must be served same as original ......... cece eee ee eee 141, 115 42, 34 A ; 
to opposition to probate of will—time for .............. Pr. C. 22 204 ' 
in taking appeale eoo <i wens ean EEEE ERAAN hed 328 271 z 
how and when allowed—terms....... Nau akon’ J. C. 48, 27, 26 296, 293 j 
4 
ANIMALS. l 
domestic—marks and brands of..,.......Pol. C. (ch. 34) i #32, Ria 655, RE ? 
restrained from running at large in tOWNS.....asssssesssso 22, %*27, 429, 653 i 
See Bstraya. sv civsceve vvcawe cod ness eer re ree eee 3-20 524-528 
domestic, subject of ownership. ....essesessssssse essees C. C. 160 766 : 
wild, subject Of ownership......s.sesescscesosesorsesoseares 161 767 
depositary of, to furnish suitable food and shelter. ...... 1077, 1046 964, 959 1 
domestic, borrowed, to be treated with kindness............. 1077 _ 964 
stallion or bull—lien for serving mares Or COWS....... *18144, a 1081 
wrongful treatment of—exemplary damages...........++.es. 1974 1110 
trespass of, see Herd Law.......sseeevevees »C, Civ. P. 747, 754 191, 192 = : 
injury to, by railroad corporation ......... 2.005 eee tutte 676, 682 177, 178 
mischievous, owner of, liable criminally.............. Pen. ©. 255 1175 f 
keeping glandered animals—penalty. peera epee eras *450a 1210 
racing of, On @ Wager ..... cee cece ee cece nes pe EN .... 401 1200 
poisoning Of...cesseeseseeeeees capi aecla vues da eae nee rte 693 1252 i 
killing, maiming, or torturing of........... } oo a (ch. a Ey anes . 
maltreating, starving, etc , Of. .....seeee cee ree eens sete reece 695 1252 i 
promoting fight between. ......e...esseeseessenssosesesoe . 696, 697 1253 ` 
skinning dead animals. .......s.esesesoses Pol. C. (ch. 34) #31 *63 655, 660 
penalty for driving off stock. .....sssssssseseasererrsesesses *25 653 
dog may be killed, when............. re eee ere *51 658 
owner liable for damages, when........ é Sapa Riweeees ¥52, 658 
killing wolves—bounty «.....-ssceecccceccsccececeescacees *46-50 657, 658 
stock-drovers—regulations . ..0. ese ceeecee eee eeees ess eee ¥28-30 654 
importation of Cherokee and Texas Cattle. .......... ceeees *53-62 658-660 
ANSWER. 
requisites Of .....s.sserovocsseseaserssose «æ... 0. Civ. P. 137, 118 41, 35 
to be verified, when and how Dass Per ee PE EAE .. s . 125, 126 38 
to be signed by party or attorney....... ee cee meee ectesases 25 7 
may deny in part or Wholly........cccsesceescees TA 120, 118 37, 35 
all objections not demurrable, taken by......... s..es seee 120, 116 37, 34 
limitations pleaded by answer only.........sssesoseereseseso 37 10 
may set up new matter (counter-claim)....... sesssee sees 119, 118 37, 35 
sham and frivolous, stricken out . wields sees 280, 121 69, 37 
may be stricken out on defendant’s refusal to testify .......0. 443 129 : 
allegations of, when deemed admitted...........0++ eeedeusce Loe 41 ' 
several defenses: thay be pleaded in..... ewbeee wes Kinst esecee 119 37 
When to be served —delay..ccssccccccceccccseccccccecsees 97, 112 24, 33 
delay may be extended, when............ececceneeee 512, 112, 143 142, 33, 43 
to amended complaint—same EEIE E es auae 115, 99, 97 34, 25, 24 A 
how served..........4. cea seceaeens we eee eee n ee eeee eens coae 97 24 $ 
i 
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Section 
~~ ANSWER—Continued. 
where to be served s estoens pandas Aiwa EEA Cy Cive A 97 
- by whom to be served.......0...eeeeees asus tute ee EE ...... OF 
supplemental, delay for Serving. ....ssssessssesseseeo patie Bass 141 
omission to answer—effect of...... mee Pts cea cones TENATA 115, 229 
TY MandaAMUS senden xo kresne E E aa 701, 699 
in. NGbEAS COTPUS 22... aan ETE E E C. Crim. P. 689 
judgment on, When. ......eesecesorseseereseesesee ©. Civ. P. 123 
in action for ‘partition Of real Property. see cssecaceeees cocnce 554 
to action for libel or slander.......c.. see ee en eees Bi eee 134 
possession of property distrained oawwes essees 185 
account, how pleaded iùn.....esessessessssssessesosossees ... 127 
judgment, how pleaded in.......essesssosssese ee cere 130 
conditions precedent, how pleaded i Ge eat yet ee ans 131 
private statute, how ‘pleaded i raa ce be wise Me aos See's .. 132 
what may be pleaded in answer after judgment.............. 429 
objections not pleaded in, deemed waived..........ce02 ceres 117 
to contestant’s opposition, HOW. .........e cece eee eeeees Pr. C. 22 
of administrator to motion to remoVe........... cee ees Cerise 110 
what to Contain..........6. EEEE aie E .J. O. 23 
not to be verified, Unless... on eeesreeesoeres ere or re 19 
when to be Verified. ...cccceccccccccrccccuateccseeeaaes «ee 61, 10 
involving title to real estate.......... suseso Haas E AES 10 
to accusation for removal from office............0. Crim. P. 63 
to indictment—time for............ seeeeee r a ET 254 
how made......e.se... error re .... 259 
to accusation against attorney at law.......... Pol. C. (ch. 18) 14 
ANTELOPE. 
protection Oly ssesisss tses ieee Sa meee na we eae eee (ch. 41) *7, *12 
APOTHECARY. 
liable criminally, When. ...sesssassresssssene eee. Pen. C. 448, 446 
to keep record of poisons sold—to affix label................- 447 
may sell liquors without license............. Pol. C. (ch. 35) 13-15 
APPARATUS. 
gambling, keeping of, prohibited.............. esesseren. O. 388 
punishment LOL cad e Sieh snout oes : 889 
public nuisance. ..sss.sssessesese csseo 390 
APPAREL. 
wearing, to be delivered to surviving wife or husband. .Pr. C. 128 
exempt from execution........... weceeesG. Civ. P. 323 
APPEAL, 
FROM DISTRICT COURT. 
allowable, for what causes......... peewee rer rer Tee 22 
in actions of foreclosure............eee ee eeees 632 
in proceedings for discharge from imprison- 
Mentri breene esa aie Sena es eee e ree eer et 733 
who may appeal ....0....cs.eeeeees wis cieeeeee E E 405 
parties in, how designated.......... Stew ewe cease E 406 
time allowed for........... ore eee eee REEE 413 
may not be extended..... AE EEA AAA E ean ear 512 
notice of; DOW PIVEN 6 ones csee ci suid deepens ses e eian 407 
from order granting new trial—what to contain 22 
appellant failing, respondent may transmit papers....... 408 
bond, conditions Of........s.ssesesessesesseseso coves... 414 
to suspend execution—conditions.... .......... 415, 419 
from judgment ordering delivery of property ...... 416 
execution of conveyance....... ones GLE 
ordering delivery of possession of 
really pei western nad sateen age 418 
court may dispense with or reduce, when..... seses 419 
deposit instead OF soi vee ces bss BiG s oe esas eed Ree owe 414 
notice of, to be served with notice of appeal...... .. 420 


669, 670 


1210, 1209 
1209 
532 


1198 
1198 
1198 


226 
96 
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FROM DISTRICT court—Continued. 


bond, may be waived, how. ....esesesee seee.. O. Civ, r 414 
sureties on, to justify i in advance.....2....e ener . 421 
exceptions to—delay..........+ dace gerd 421 
notice of, to justify......... Siaa san 421 
excepted to, justify, how......... ..... 421 
failure of, to justify, no appeal........ 421 
to be filed with clerk of the court..... Sin Sanaa suena 423 
what papers to be transmitted............eeeeees s...... 408 
errors and omissions, how corrected. ...........-.00. e... 407 
may be dismissed for default.........+eseeees TRAT 409 
dismissal of—effect.........ses vescoessesossoceesrsae 24, 410 
perfected, stays execution, When...» sesessessseo 414-419, 422, 
does not stay sale of perishable property....... 422 
Judgment ON.... ...sseeceeecer ee ceeesene ne senceesces 412, 23 
in case of dismissal, may be replaced on calendar... e... 24 
affirmance of judgment E E E O 23, 383, 410 
from order allowing provisional remedy has preference... 510 
in special proceedingS..........sseecereeeees jegees ewan: 114 
cost in discretion of court, when............ err ee re 383 
in matters appertaining to divorce.....s.s05. eesse... C. 74 
from report of railroad commissioneTs......sssesseseseeos 452 
by attorney from judgment revoking license. . 
Pol. ©. (ch. 18) 16 
in criminal proceedings, see Writ of Error. C. Crim. P. 472-486 
FROM PROBATE COURT. 
what decisions are appealable.............. ETE Pr. C. 312 
WHO may appeal.s.sesssesssssereooosspessesoe . s... . 014, 313 
delay for taking .......cccceceesseesceees Caen sia eeeea BLO 
how taken... eeeesee eeeeeveaee Cues toeseeseveee eee eens eate 316 
bond for—conditions Of ...ccccecccscccscevececseecsesae SIT 
orm o seos sooa ooto goote osoo toroa o eoeeesensesese 321 
official, of administrator—good for. .....seessses.. 331 
to stay  execution—Conditions .......seseesees. .319, 318 
sureties to justify, how........ reer reer ee un 
does not stay issuance of letters, etc .....0....eee4. 322 
in other cases......... eee hee th Seca AE E ae 323 
s 1, 319 
ACTION ON.sessesocasvesoocecosonsseosossooe } 321 
to what COUTE......-ccceccsscevvecs EEE 312 
transcript—by whom and when forwarded ........s, woes 324 
What to CONTAIN ..62 cccccs cece cverennccccce - 325 
judge refusing to forward transcript, how compelled..... 327 
trial de novo, when...... NGS Gece Wee E A 
by court or jury prais N keeese is escasssas ates OL 
scope of, reviewed by appellate court.. Kiireinen essaie BAD 
may be dismissed, WHhEen.....sesseoccososcesaceoespeseseo 320 
appellant may amend, BOW S ssaseososecses 328 
dismissal of—effect.. eeeeevsereesrocevene eeeeeseneseaneetee 328 
costs of—how adjusted sapere Malia acess Siaiey Slats wierd ae a Ree e... 329 
judgment on, executed by probate COUP. ssesseee EEE 330 
reversal of decree does not invalidate acts of administra- 
tion CONG ie esssicsis tunne eet eS VALS A ee eel aa ae 332 
no appeal from order appointing special administrator... 96 
from: judgment of ‘ unsound mind’”’....... ..sse e... O. ©. 139 
FROM JUSTICE’S COURT. 
Ln civil actions. g 
to what Court.....ssessssesvessesssecesesssesssosseje O 89 
how taken. voce ccc vis eae sinace esas esesveoanes ee oetooo otes 89 
notice of—on whom served........... seraseresa na deoii OO 
what to state. eeovecptesepeesescaesteeeeesese seen 89 


7 
6, 115, 121 
141 
184 
115 
752 
816 


349 
1345-1347 


271 
272 
270, 272 
218 
762 
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APPEAL—Continued. 
FROM JUSTICE’S couURT—Continued. 
In cini actions—Continued. ' 
statement to be prepared and filed........00....000: J.C. 90 
amendments to—how settled. ..........000. .. 90 
what to contain...... tease bavegwaks Leaves ss 90 
when not required........... pete Saracen ares 91 
undertaking—conditions of. ...........0e00> Sezer sewas 93 
deposit of money instead of...... cersecece 93 
exception to sureties........ ccc cece eens 93 
sureties to justify—notice........... 2.06. 93 
in forcible entry and detainer.............. 94 
in, suspends execution. .......sssssasssens 41 
order to stay execution, how........ saasaa 98 
transcript—what constitutes. ........e ccs e eee cee eneees 92 
justice to transmit. 6.06. s:s0e sos ey eee wes sae es 92 
how compelled........ woe 92 
powers of district COUTE ON... . ee ccc ee cee ence ences 96 
may be dismissed for delay—notice............ Kesepian -96 
as to change of Venue.........s.srecssessesscsecesesees 96 
judgment executed by district TET E E ean aeas 96 
new trial granted—case remanded. ....essassesses..sese 96 
In criminal proceedings. 
defendant’s right of appeal. .........ssssoesesereso ..... 136 
to be notified of his right ..........00.. 2000. 136 
gives notice of, orally ............. EP 136 
may appeal, as in civil actions............89, 137 
bail taken by any magistrate ............. «+. 189 
witnesses may be held to appear........... -- 140 
record and papers transmitted..... racs weceda 14L 
justice may be compelled to transmit........ 141 
powers of appellate court on,........ sees asessesens 1836, 142 
not to be dismissed for any CAUSE... 1... ...eee cee e eee eee 142 
from town justices. .....s.eseseseresroasseses Pol. C. (ch. 24) 69 
from justices of peace under police laws. .......e.508. (ch. 33) F 
in matters relating to the poor.. .....esersenes PPEP E 
from board of county commissioners...........-+.-. (ch. 21) 46-20 
roads, highways, and 
bridges...... ...(Ch. 29) 29 
from decision of mill-dam commissioners.......... C. Civ. P. 10 
from the clerk to the judge on taxation of costs.......... voce 380 
APPEARANCE. 
is equivalent to personal service of summons.............0.: 108 
entitles defendant to notice, When.........cceeceecees Rave avers 229 
failure of, waives jury, when....... Sin eihe Sa Sieices ded ET cose. 265 
in justices COUPES viwwiaw eke ou Sen baeg idee iewes J.O. 54 
of parties interested, waives notice>........... cess eens Pr. 0. 18 
voluntary and pleading, begins the action.............. J.C. 11 
may be by attorney......... E EEE er 12 
of infant by guardian. ..e..sssessssessoeržesersssreese E E 
time allowed for..... iseGaucas ees vvuwewatad er eer janet, ae 
one hour of grace for, on trial.........- ee er ee ee 
of corporation, by counsel..............008 ..C. Crim. P. 534 
APPELLANT. 
defined eee tere eeeeeGease s Seok ee tee E E DA Civ. P 406 
must fill transcript.........- EEE Jase ee T 408 
APPLICATION. 
to vacate injunction—how made.. .csessccccseceee ce ee 195 
for discharge from imprisonment................ seseases 128, 122 
defined—a motion arcte PePeCcseceenesesevedsr eeenvneeeea ress eeteneeos 510 


to supreme court to gettle Dill.......cce cece ce cece cesccevess 283 
revive JUGRMODG 56605 kc aasea wv Ss ane ee sesee eben seas aste 86 


305, 313 
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APPLICA TION—Continued. ° 
to make new parties.....,. Cie ee reece iad eapece O. Civ. P. 88 21 
stay trial—when punishable. eer ee ere ee ee ..Pen, O. 203 1168 
for new trial before judgment........... Saleen’ C. Crim! P. 424 1337 
certiorari ...». sesosoossocacocse>roceossesoasso eertescecacaseor 486 1347 
habeas COTPUB. s .eevecvencevceececs E E T c... 671 f 1382 
APPOINTMENT. E 
of administrators, how Made. ....s.sssesesesesesssoee Pr. C, 53-55 210-211 
special ...... auier anean PENE a s... 95 218 
' how proved......sssssesss EEN 107 220 
guardian .......... E E T E E A N 333 272 
appraisers............ sida 6 Vievee EEE P EES ...... 1, 114 199, 222 
referee ..... ee en Te er ee ..C. Civ. P. 271-278 - 80-81 
appraiser to value exempt property .........-cesceeceeeee 327 97 
duties Of ...........000. 328 97 
deputies, how Made....... cee cescee cavccces Pol. C. (ch. 6y 1-4 327, 328 
to fill vacancies, how and by WhOM.......eeeeeeseees (ch. 22) 8-11 377 
where to be filed........... EEA 11 377 
to office—buying prohibited... ..........0 esses eeeeee Pen. C. 107 1151 
selling prohibited.............sese0e nE E EES oem 108 1152 
receiving reward for.....s...s.seessroesasesoseseosa 109 1153 
of prosecuting officer, When. ..esssssesssecsese C. Crim. P. 380, os 1330, 1283 
APPRAISERS. n 
to value property of estate. ... ss.s.e.ssss. CEEE RESIDE Pr. C. 1, 114 199, 222 
Gath Ofrene dh wees E a E E a eh e yee ee Ea TEP 115 222 
ano n e Set Oe E A T E 114 222 
duties of, how performed. . E E EE E dale. 115 * 222 
compensation Ol skiwae ccadess ees Caa Sine ob atest ‘nie Ga Aaaa 114 222, 
of real estate to be sold..... etek Daan ieee eee cha isiwdeiay 184 241 
partnership property .........008. ie hose E E 214 248 
to make report of appraisement...s..eesesesessseescesocosens 114 222 
of property of minors.and wards.......sssseeesesrer sees cess 355 277 7 
to value exempt property...... cece eee wees s.s.. e0. Civ. P. 327 97 
duties of, how performed ....ssessossessoreccsssesasos s... 328 , 97 
to assess damages for stock killed by raiiroad. s..esssseseoes 680 178 
fees Oferrie Coe tn Se kant n E a EE E 682 178 
under estray AWS... 1... cece eee eeee Pol. 6. (ch. 34) 6 525 
APPRENTICESHIP 
of minors, when and how.......... Serre eee re eT ..C. O. 140 763 
limitation as to age and duration... ......sesasesessessesrcsse 140 763 
consent of parents or guardian, and how certified............ 141 763 
parent or guardian liable for breach of indenture............ 142 763 * 
poor, chargeable on the county, may be bound............... 143 763 
child of Indian woman, how bound..........00 seeeeueces ... 144 764 
age of apprentice to he stated. ........sesessssosessserssesoe 145 764 
consideration, if any, to be stated. ....essresssesssesososesso 146 764 
education of apprentice, how provided for EE IEEE 147 7164 
immigrant minor may bind himself............-.seeeeeeee .. 149 764 
indenture of immigrant minor to be acknowledged.......... . 150 764 
may be assigned, how........ EEES 151 764 
not conformable to these provisions, void ....... .. 152 764 
duplicate of, to be filed with probate judge........ 148 764 
of the poor may be assigned, how and when....... 157 765 
court may direct assignment of, when.........00.. 158 765 
overseers of the poor to have care for apprentices Modus teins 153 765 
penalty against apprentice for breach of indenture........ ... 154 765 
apprentices not to be restrained as to vocation............. .. 155, 765 
penalty for attempt to restrain freedom of vocation....... wee 156 765 
APPURTENANCES. 
of real property, defined........ OVdES Houta esis s Deete seers 100 767 
Covenants are, WHEN. «se... cseeeecseees seccnveccccnccsvesee 819 917 


Of a Slip, defined cove eers ves seee A EAR OGT N iea 363 795 
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ARBITRATOR. 


offering bribes to—punishment.,...cecoereveeseceses ben. O. 126 
receiving bribes—punishment ,y.ssespeerereceereerecseseero 128 


promising to give verdict for or against.......... Salieie'ne E dO 
receiving communications, books, papers, €tC.....+..seee..+. 129 
accepting gifts from parties......cssseeeeee DS iNiaaad eves 131, 130 
ARGUMENT. 
of special verdict, notice, etc...... Se err C. Crim. = 398 
of writ of error, notice, C1C....6 iets cscs cece eawcevceene .... 489 
number of counsel to be heard..... TETTEIRE 492 
ARRAIGNMENT. 
in what court to be had.....essssseesesevanoocssossseo ese.. 286 
how made, and hy what officer....... Serate esskise osoasa A00 
defendant, in felony, must be present...... ..scssesses coca 237 
in misdemeanor, may plead by counsel. ......... . 237 
must be brought before the court for. .........0+5 238 
absent on bail—bench-warrant.........05. sev aor 289 
duty Of COUP. <6 o9056:05.0sicae vevesees 247, 289 
forfeiture of bond ............ceeee eoesecs 239 
entitled to counsel betore arraignment.......... .. 249 
required to disclose his name ......seceeseeeseees QOL 
giving another name.......ee.ceeeee PTEE 253, 252 
time to, for ANSWETiNg. ...eeccsosoccerescsooosoeos 254 
may move to set aside indictment .....e.sss..es e.s. 250 
See Setting Aside Indictment; Demurrer; Pleas. 
ARREST. 
in execution of judgment. .....ssssessessesase ese. O. Civ. P. 309 
when may be had—conditions.......sss+ sees (asa ey .. 311, 366 
may be discharged at any time by plaintiff alegre wiciecarew sass ate 730 
application of debtor for discharge.. sce cesesaeeveeed0, 722 
notice of, on whom served..... pen Gesieaeie cscs (29 
may be heard at chambers........ Vala aes . 725, 724 


discharge of prisoner does not discharge judgment........... 728 
second application for discharge on newly-discovered evi- 


CENCE ccc dyes i Rees Sais ae we acca a wate Gu aeeuiccesiene cevesee 192 
costs to be advanced by plaintiff. de Sata aS wae E occcscoees (al 
certificate of discharge. . bedie suka raan R aaa teu eae CAD 

effect of—forever exempt WiaLtssawhaess segearare 727 

discharge by payment includes costs ......... eessessessocoso 129 

appeal from order of judge. .......... EEA ceira ena cas 733 
‘WARRANT OF. 

issues on sworn information..... s.sccoeseess C. Crim. P. 95 

definition and form of....... eae aes sirni SENG eae! UO 

requisites Of.......eserecsesseasosesoeeen ey Tee e.s.. 97 

for offense triable in another country......... 110 

to whom directed........ ‘eh eas co cek Pern ssuiesuexs eves 00. 98 

issued by Whom ...+...eeeeeee iowa anes Gale yews ee asters 94, 95 

by judge, runs throughout territory..... Resi 245; 100 

by other magistrate—indorsement saan. ecvcesvons 101 


indorsement of, how made—effect Of .....scceecscscnseee 102 
How AND BY WHOM EXECUTED. 

defined sere o eseeeeneset@oeoeeeeneseeGeeaet eee LE OE E E E E E tan 118 

writ of, officer may require aid of citizens. .... ...sseesso 115 

for felony, executed any day or hour............ 116 

misdemeanor, executell only by day.......... 116 

what constitutes arrest.............65 ote neesewss seceees LL 

officer executing, must show warrant............008 ..... 119 

may use necessary means if defendant resists...... 120 

break doors when necessary.........124, 122, 121 

arrest without warrant ....... vadasvecessess 123 

must state his authority and reasons.. ....eceeeee 126 

take prisoner before magistrate....cseeveeee 127 


1156, 


1311, 


1289, 
1810, 


“A Aw gen 
x 


INDEX. x =< 1409 


Section Page 
ARREST—Continued. F 
How AND BY WHOM EXECUTED—Continued. 
officer, in case of escape or rescue, may rearrest any- 


WHETC) eres ri aranea ke ba RAET EEN eas C. Crim. P. 135, 134 1293 
for offense in presence of magistrate........ a edie ws . 128 1292 
private persons may arrest, When.....- sees sseeeeceees 129 1292 
must inform party arrested of the cause.. 130 1292 
may break doors...... cee ceeeeeves sws 131 1292 
must take prisoner before magistrate.... 132 1292 
deliver to officer, when......... 12 , 182 1292 
sureties on bond may arrest anywhere and at any time... 558 1359 
offensive weapons to be delivered to magistrate.......... 133 1292 
DUTIES OF OFFICER ARRESTING. 
if felony, prisoner taken before magistrate issuing warrant 103 1289 
(or) before another magistrate of same county. .....-.+....+- 103 1289 
if misdemeanor, prisoner arrestéd out of his county.... . 112 1290 
may be taken before magistrate of county when arrested. 104 1289 
to discharge prisoner on bail executed... ......... cece coos 105 1289 
return warrant and certificate to clerk of court. ...... 105 1289 
bail not given, to return PERDONE to magistrate issuing 
warrant. E A AE E A E E sree LOG 1289 
(or) to nearest magistrate in same “county ced b eee eeaw bares 107, 106 1289 
must suffer no unnecessary delay ..........-seesees ...... 108 1290 
out of county on warrant issued where executed.......... 111 1290 
defendant may, in misdemeanor, demand to be taken be- 
fore nearest magistrate. .....essesesosseesssssocees 104, 112 1289, 1290 
summary, by judges of election, how...........+ «Pen. C. 81 1148 
justices of the peace, when........ .....6. 36 1142 
without lawful authority. ........++00- Ras Rsiee tse T 270 1163 
officer refusing to make........ iat as Guevara weeeuswa ke 1164 
and others refusing to make, ‘of rioters............ 483 1216 
ambassadors and public ministers exempt FLOM. eee eee ee 25 1141 
ARREST AND BAIL. 
Dail defined uc. cases ease ee bak ow eari rriena C. C. 1647 1050 
obligations of, how regulated...... Pee err ere Tre ree 1648 1050 
for what causes allowable...... snaa e n ea m oc P. 536, ii ae 
women may be arrested for certain Causes.......... O. Civ. P. 149 45 
order for, issued only by the judge... .scecsesccccncsceecees 150 45 
issues on affidavit and bond............+. .. e... 152, 151 45 
may issue at any time pending the action. sears onees 153 45 
what to contain...........ssessorsoccecenereesoeo 153 45 
and affidavit must be served on defendant...........+- 154 46 
affidavit for, by whom to be made ..........ee00. ‘sab trae cee Lok 45 
may be positive or on information ...... ssosassoscee Loe 45 
must be filed with the clerk ..........c¢ce00 sseeee 151 45 
undertaking for, conditions of, CtC......0..eee eee 6 Wee a aes 152 45 
sheriff shall arrest, Che vacate suas se eae ens Vaeee we Meese E, 155 46 
makes his return to plaintiff or his attorney........153, 162 45, 47 
defendant discharged by bail or deposit.......s..08- 155, 156, 167 46, 48 
bail-bond, conditions Of........e0ceeeeeesees Per Teter ere 157 46 
bail, qualifications of. sses o sanesa Siae URTER 164 43 
162, 161 47 
exonerated, how ......... weer eesesavececases see L159 158 47, 46 
. may arrest and surrender defendant....... dase eek astes 159 47 
how proceeded against in case of default..........+ eee» 160 47 
plaintiff may except to.. {RUN is a eee Odea EOS sagem L02 47 
notice of justification e a ieee era wee tseevses LOS 47 
examination of—qualifications of..........+ rere eT 165 48 
report of examination to be filed with clerk..........++.. 166 48 
deposit paid into court, receipts, ete.. sob cee elaiwmeadee L08 48 
refunded on approved Dall sevecdwa eieen ceca e ne l6 48 
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ARREST AND BAIL—Continued. 

bail, deposit applied on judgment, when........... C. Civ. P. 170 
liability ot sheriff to, for escape, etc..............06- 172, 171 
bail to sheriff, when... ...... 2.02. ccccecceccase 173 
defendant may move to Vacate... ... cece ee cece eee ee cece 174 
motion for discharge, how heard........-..ceeeceeee ... 175 
when appeal taken. ........sssesessecsssees EEE J. C. 138 
may be taken by any magistrate. ..e.s..s.sesoeeee pe ees 139 
obligations of, how regulated........... See aceiahaegs C. C. 1648 
allowable in all cases not capital...,........ C Crim. P. 552 
capital cases, when........ ETEN Gie EA 553 
after conviction, When... ...s.esssssessssece 554 
right to, asserted by Habeas Corpus. ...s...sessssssseeses. s... 674 
who may grant bail....... sGisrace Siew E E TEET eesti ees 552 
court or judge only, in capital Cases...... cece cece cece ween 553 
after CONVICUOM ics s0 6 sic oeek soe case 554 
effect of, when executed—discharge of prisoner.............. 556 
bond for undertaking, conditions Of............ 0000000, 147, oe 
in arrest for threats to violate the peace 29 
sureties on—qualifications of......... 555 
-how justify.............. 555 
liabilities of............. 559 

may arrest defendant, 
when and how........ 558 
to be returned to the clerk of court 591, 112 
105, 160 


when and how forfeited .............. 559 
additional, may be required, when.... 560 
deposit of money instead of........... 557 
court fixes the amount....... sesssens 240 
taking in another county............. 246 
may be taken by magistrate, when.... 104 
proceedings on, when taken out of the 
COUNTY cove eee cv Gaie ees ewes a 105, 106 
on adjourning preliminary hearing.... 140 
holding defendant to answer....148, 153 
removal of action to another county. 288 


ARSON. 


for appearance in another county...... 364 
ARREST OF JUDGMENT. 

motion for; CeHneO s,s sserie oS veo tee fants oe Geb ee uaa wee 425 
court may arrest, of its OWN MOUION...... cee cece ccc eecceees 426 
action of court on hearing of motion .....ssesseseesesensseos 427 
defined opiate eee ade a a adh ig daca? Wursth-acw ee awe se Pen. C. 516 
of building, defined. ....essseses.ororsscssscssasecesre ne sous 517 
when deemed inhabited ....sssessessessssesacee 518 

night-time, defined. .....esssssssesnesssessesesoseses Kenta 519 
ownership, defined .....esssenssscssessesoses sos Tree . 521 
variance in proof..........e00- SEE NS aoma re eee, . 522 
malice inferred, how .......cseeeeseees OE eee are ree es 523 
what is not construed to be...... ere re NOREA EEA . 524 
contiguous building............ Katha aus ETE EE NT 525 
distinguished into four degrees ..... ak Er Mele see a weed eta 526 
first degree, defined#-...... fe Mie pew E A E ated E 527, 528 
second degree, defined ..... Danne arana cece ere crepes 530, 529 
third degree, defined...... .cceccccccvecccveccs ee eeeeeeesDad, OSL 
fourth degree, defined........ Cerain E E EE .... 533 
punishment fOor.....sseseseso birsi ssrin unidat ene Beer sae DOF 


public works of, willful injury to.... caso e nv eseuWeeseneeeens 120 
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AULT. 
ger eee E E RENO RS en eee Neha sansa ele-C; SUD 
by administering poison ......eesssssessessreseeso er reer 278 
chloroform, etC......s.ssesecesssesesecsoeo 293 
shooting. .ssesseseessoesosseseeceenes oresssaosroe oe acises 279 
Other......scccssees Bete E ares a Wa ee wea ean errr er re 280 
with deadly weapon......... Saupe E tees eeserere eee B09, 291 
in presence of magistrate............. seriea ... 0. Crim. P. 33 
with intent to commit a felony....... Banas wees aut Pen. C. 292 
punishment for. ... ... 6. sees eee e eee nescence eee weeeees 309 
assault and battery........ cece ee cee ec eeeeees 308 
justices to have jurisdiction.......... E E EE RE ts ¥*308a 
costs in action for, limited... .....cce cesees ees ... O. Civ. P. 381 
time of commencing action for—limitation....... Sa ee aan 54 
ASSESSMENT. 
ot damages after judgment...........0.005 EE E wwe 22 
in injunction.. ...sese..esssreesses En E E Ea 192 
on application for judgment.......... E 229 
jury to make, when............. ee ET 263, 262 
for injury to stock, how made.......... errr 680 
against legatees, to pay debts............4.. st ys anes Pr. C. 273 
of capital stock, by whom and for wha? purposes....... C. C. 423 
Hmitation OF o.6s6stos ek iumer eee hkwedeoeqees 424 
no additional, till former is paid, unless..... 425 
order for, requisites Of.......... 00006 ITEA 426 
How COLLECTED. 
notice, form and publication of.......... adie Meola oes 427 
service Of—publication.......c.cce ccc cecccetee sv acasee 428 
extension OF postponement ...... ccc cee cee ceccca cceees 437 
proof of, how made sos 1 .ais huss deste cass tangaeenat 440 
irregularities in giving, effect of.............-.. dae erences 438 
failure to pay within the given delay ......:....ccee see eecees 429 
NOTICE OF SALE. 
fòrm OF pus, ciSetiwwe cee ees Smaart cne sete Oe ee ere 429 
What CO: COULAIN cse6.sbo% pte on ew een tte eae eee TN 430 
publication of o5. os0e Mos peter wo cewadntexee ems saaan 431 
effect of—jurisdiction to sell. ....... sussosuscossresecseo 432 
must be repeated when sale postponed. .....ssesseseseso 437 
irregularities in, effect of—how corrected........ Selden 438 
SALE. 
manner of—public auction .......... Eear te DEN «s... 433 
bidder defined......... EEE a eid gidss eis aoe eneeeee «+. 434 
_ bidding in for corporation, when......... sanctstevscese. 4300 
transfers a perfect title to stocK sold. ..es....ssesasesaece 432 
redemption of stock sold—limitation...........0-.cccccceecs 439 
stock bought in by corporation entitled to no vote............ 436 
action, instead of proceedings as above, at option of directors. 441 
ON LANDS. 
included in term “ incumbrances’’............. «ee. e e e 633 (6) 
covenant to pay, runs with the land...............005 eee 822 
cemetery lots exempt from. .........csesse Wa ebew sis uns 561 
extraordinary, for benefit of estate, how paid ............ 271 
of taxes, see Revenue ........ oleae ele waacs Pol. C. (ch. 28) 
ASSESSOR. See Revenue........ L E cia aiee A EE — 
TOWN Assessor... vccccccccecccccncseace ch. 24) ——~ 
Township Assessor . oe sesecccrcccccecs (ch. 23) — 
ASSIGNEE. 
IN INSOLVENCY FROCEEDINGS. 
is a trustee for the creditors.......... TETE C C. 2027 
rights of, in property assigned............. oe wine } eo eee 


bond of, conditions and amount Of... cee cess cceccesc cess 2040 
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ASSIGNEE— Continued. 
IN INSOLVENCY PROCEEDINGS—Continued. 
authority of, begins, when...........-.0e0. iasi C. ©. 2041 ` 
obligation to aCCOuUnt. e.s. oo. Ais dais ied acatowd ae RREAN 2042 
what property does not pass tO...s...seessseseseo e.e... e 2043 
fees and commissions Of., ....ess..oesese E oe 2044 
good faith of, protects, wWhen....»s..ses..se sessesseo „+ e 2045 
must enforce a trust power for benefit of creditors sede ase .. 356 
OF LESSOR. 
subrogated to remedies of assignor...........se00. ...... 260 
OF MORTGAGE. 
to have assignment recorded. ...ssessesessesessssssesose 671 
may sue to avoid fraudulent sales.............. RT . 2023 
ASSIGNMENT. 
IN INSOLVENCY. t 
when allowable. .....so...ssreereseses ere ETETA 2027 
when debtor deemed insolvent. ..ss.sesessseeesereeessse 2028 
what may provide fOr.......essssssensesesesesasensaess 2029 
no preferences among Creditors....... ccc ee eee ee ee neee 2027 
jurisdiction of district court... ......... cc cece cee eee cence 2027 
when void as to creditors not assenting iets .. 2032, 2030 
must be executed in writing... .... 0 ccc e een eee 2032, 2031 
to be accompanied by inventory ESE Roms RE ees eae 2034 
inventory required—what to ShOW........ 2.00 sesesesee 2034 
to be verified, HOW.. .....ssecsssssesesessseses 2035 
to be filed and recorded, how...2039, 2038, 2037, 2036 
exemptions—life insurance policy. ......sesscesos..escee 2043 
transfers the property assigned .........scsusceseeeno . e 2046 
cannot be canceled, Unless.. .....s...esoersesesesseesoes 2046 
partner cannot make las Winter E EE E E E EA 1422 
of indenture of appreaticeship......... PEE A 158, 157, 151 
of mortgage—may be recorded.... 1.6... eee cece ee so e. 1739, 1735 
excuses, presentment, and notice of dishonor, when...... .... 1876 
of obligations, see Lrunsfer of Obligations... ccc ec eee §17-826 
to be proved and recorded ........0 esse eee eee eee ee e... 650 
in bankruptcy, when punishable. .........-...002.00 Pen. ©. 637 
of errors to be furnished to the court ............ C. Crim. P. 490 
thing in action does not effect equities of debtor. O. Civ. P. 75 
interest in litigation does notabate action, ............ce08 85 
judgment to be entered by clerk of court...... Sorsa di iina 302 
ASSOCIATIONS. 
fraternal and benevolent, may be incorporated ......... C. C. 562 
ASYLUM. 
for thë POOL i: wives eresie russoi cones sees Pol. C. (ch. 33) 13 
taxation to build, how author YAS P EE E E E E 23 
all paupers to be sent tO......00. PE E err E 28 
superintendent appointed tO......eessesersesrreserereeseee 23 
physician appointed to.... 0... eco eee ce ee eee eee eee 25 
may be disestablished... ... 2... ccc cece cece ee cn cea seee scores 
insane persons may be sent to.........-. ioe xia ele es } ge we sa 
ATTACHMENT. 
on what grounds, isSueS.......ece seco cee eens ..... O. Civ. P. 197 
when debt not due ....se..sssesssssosrecsesoesecseesocseoese 218 
affidavit for—requisites Of ..... cc cece cee es ccc cee seen cece 199 
bond for—conditions Of .....s.ese set 0% decews scene es pines rae 200 
liabilities of sureties on—exemptions limited .......... 334 
warrant for, issued by clerk—how ........0....ceecseeees ... 198 
requisites OL E Kade alsa h eiseen Wes Dawes wear Gene AL 
sheriff executes, HOW. ....... cee cece cee esi aiaa 202 
to make inventory of property ...........-++ 203 
keeps custody of property seized «secs ossee 204 
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ATTACHMENT— Continued. ; ` 
sherifť may sell perishable property attached, how..C. Civ. P. 205 59 
to summon jury to try title of third claimant ......... 206 59 
may administer oath to jurors and witnesses .......... 321 95 
seizes property incapable of delivery, how........ .208, 209 59, 60 
may sue for recovery of debts attached ...cccessecsves 210 61 
takes indemnity bond from plaintiff, when............ 211 62, 
satisfies judgment, how ............-00. ssesecsoceesee 210 61 
to restore property to defendant, when ..,....+.see.0- 212 62 
returns warrant when fully executed ........eeeeeee02 217 65 
defendant’s application to discharge.........eseeee teese wee 213 62 
undertaking for discharge......ssee.ssceeees wee 214 63 
to be approved by the clerk, (but see 
section 201, p. 57,) ....cee. cea cnce 63 
to give plaintiff notice of undertaking filed...... 214 63 
exceptions to defendant’s undertaking.......... 214 63 
notice of, to sheriff .......... 00.2 eee 214 63 
sureties to justify on notice to plaintiff.......... 214 63 
lienor may move to discharge..... «.ecessees see cceecceece 215 64 
sureties approved or justified, clerk discharges..... e... e 213, 214 62, 63 
of partnership property—exceptional........ seme rccecaces ... 216 64 
plaintiff may sue for debts attached, HOW........ cece seeees 211 62 
in case of bastardy.......s0.0. ssoeesesosssossesososeseass ibd 453 190 
, 453 131 
of persons for contempt ee err Pre eae a } 209, 876, 366 60, 112, 107 
in justice’s courts—in what cases and how.......... ...J. C. 28-31 293-294 
ATTEMPT. . i 
to kill......... ee eeeeee woe ee eeeee csecceeveeeseee ben, ©. 278-280 1179-1180 
to induce challenge to duel......secceacccecccoees ee eeeeees 300 1182 
to compel form of belief........... cc eee eee secees cece eee 52 1144 
of prisoners to escape from territorial prison......... .. 139, *1389@ 1157, 1158 
from other prison. .......ccesesce eves 140 1158 
to intimidate officers. .......sssecssosssoseccouosessesnes ... 186 1165 
to commit SUICIDE... . cece nce eee ee cece ee ence ee cece ce tecees 230 1172 
aiding same ...... cee eee cece eee eeeee we. 233 1172 
wife aiding in, cannot plead subjection.. .. 21-23 1140 
a crime, not indictable when successtul..753, 751 1263 
when punishable...........000. woe 152 1263 
ATTESTATION. 
of will, how made.......... ee eect e cee cees eens erreso C. C. 693 896 
how questioned and tried. ....a..sessuseseccse Pr. C. 22, 81 204, 206 
ATTORNEY. 
United States, entitled gratuitously to copy of statutes........ 
Pol. C. (ch.3) 4 321 
ATTORNEY GENERAL. 
appointed by governor......... eee cece cee eeneeecee (ch. 55) ¥1 715 
Oath and bond 0f.......secccnccece cesses ccvcceces soveseee ¥ 716 
duties of...... seeeee eee eeetenaetes ene ottas epeoansan ere oun ¥1-*4,%6 715, 716 
salary Of cc. ccc ce cee ee cece eee e eee eee e eee cece a cnet senee * 716 
money received by, how disposed Of....sessersesssaseensoeooo *5 716 
ATTORNEYS AT LAW. 
qualifications for license to practice—how licensed—examina- 
tion, CTC... .. cee cccneecsccencescencs une eeecerenes (ch. 18) 1 346 
Oath OF... cece cee ce wees eneences eee 2 346 
from other states, how admitted... ..cccecscccecscsssseseees 3 346 
duties Of........0cscc cece ccccce nes cece ence cece ceenccceee 4 346 
practicing deceit, how punished... .....e ccc ecee seen cceecees 5 347 
powers of........ See cee c cece ee ceca cee cere eseen ar eeeenss . 6 347 
may be required to prove his authority. .....ccececssccceeess T 347 
may not be surety in any action.......... .esssseo esssessessse 8 347 
dien for compensation Of........ sce ceececnsccecccsncssssess 9 347 
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ATTORNEYS AT LAW—Continued. 
lien, how released.............0 essees eses ss.. POl C. (ch. 18) 10 348 
court may revoke or suspend license Of. .....sesseerccressces 11 348 
grounds for........ re 12 348 
proceedings against, how initiated............ ee eee . 13 349 
accusation to be sworn to....... Pew waae ans s saee eean Cesey 13 349 
HOW answered. ...sssssesscsssesase E ewe 14 349 
judgment on plea of guilty......... ieee ss gab ah ooen wate . 15 349 
BDPCA spate ieee ete ee Gite hawt een vel e a se Sates 16 349 
refusal to pay over money, misdemeanor.. neu Great ee eee | 349 
how excused ..........00.05 PA E EE 18, 19 349 
exempt from jury duüuty..........srsseroserceseccesoe (ch. 19) 1 350 
probate judge not to act as, When...........0 cee eee (ch. 21) 92 372 
county to employ counsel for pauper in criminal case.(ch. 18) *4a 635 
accepting bribes from parties in interest...........0.. Pen. C. 130 1155 
buying evidence of debt to sue ON ...... cece eee eee eee eee 195 1166 
loaning on claims to be collected, etc....... 0. cee eee 200,197 1167, 1166 
making second application to stay trial without leave of the 
COUTE. 25 cd See aE acess e E awe eerie re 203 1168 
misconduct of, deceiving the court, etc........ Pere ee errr ey 210 1169 
permitting his name to be used by another.........., (see 212) 211 1169 
defending certain ProsecutionS........ce cece cece eet eeesees 731 1259 
may defend himself, when prosecuted................2 20000 732 1259 
subscribe pleadings. EEEE alow wets een Sales anes C. Civ. P. 125 38 
SUMMONS asss eierne debe sees A E EE 97 24. 
may verify pleadings, When.........+.eseeeee eee c aes ..- 127, 126 39, 38 
may receive service of papers, except sumimons........... 523, 522 143. 
privileged as to CEStiEVin es csc ated ae sco se seawe h S46 vine eee 499 139 
may be appointed for absent defendant, when....... Gin aets 505 140 
É i rights of, ın conducting trial.....sessessersssrseeeesssaos 249, 247 74, 73 
T fees of, how adjusted. s.. ...orssereresrreessererceerereserees 377 112 
k included in judgment as costs, when............- 615, 378 163, 113 
i in action Of partition........ssessses...> EEEE 592 157 
may be arrested, When ..............5045 Ghia ote a wishes tenes chara se Sans 149 44 
i to prepare findings of fact for the court..... AEE Sa Se 269 80 
appointed to absentees interested in probate of will. .Pr. C. 19, 308 204, 267 
represent absentee in partition..............06. 308 267 
defend action by administrator against estate.... 158 234 
may represent party in justices’ COUTİS...... seses sereen J.C. 12 290 
name of, to be indorsed on suUMMONS,.........-.2 seo ated pets 14 290 
See District Attorney. 
ATTORNMENT. 
of tenant to stranger, void, unless........ceee cee e ec eees C. ©. 1121 971 
not essential to validity of gTANtS.. Le.s sce eee eee Ea ae has 632 883 
AUCTIONEERS. 
not to sell without license.......2.... cece eens Pol. C. (ch. 36) 1 533 
board of county commissioners to grant license. ............ 2 533 
t rights of, under license ........sessescssesresoses T esse 3 533 
- county clerk may grant permit, When.......seseresssesesses 4 533 
permit revocable by board..............+- er ree 5 534 
penalty for Violation of law.........cceen ssessssssssesssess 6 534 
aüthority of, as AEN Eves ens edit ea ease Lesa a Bees os C. ©. 1385 1011 
memorandum of, binds both parties.......... .ceeee..e- 1028, 1386 956, 1011 
to have but one place of business..........0- Swacesse Pen. C. 504 1219 
OXCODLIONN cy een ks ee aes . 505 1219 
penalty . 2c vese vere aes e... 506 1219 
selling damaged goods....... E E AEE arios 507 1219 
sales must be by day, except....... Gi eh eile seas rene mee 508 1219 
omitting to account............008 eenaa SEN a 509 1219 
committing fraud... .eccesscceseeee Mahia d paaana@ane tes E .. 510 1220 
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a defined esteemesenoe E ee re eee ema ere ere D C. 1022 956 
sale at, when complete. ...+..-.. csc ccee renee Hae Seewaveess 1023 956 
bidder "at, may Withdraw bid, When. .....eseeessceeees s.s.s. 1024 ' 956 
on written or printed conditions EORR P E Loo 956 
rights of bidders at.. E ERE ENEE vad N 1026 956 
by-bidding a fraud .......seses.o.soreeee EEE EE 1027 956 
memorandum of sale binds parties. E T E 1386, 1028 1011, 956 
bidder at sale of corporate stock, defined........ sian ae 434 812 
sale at, may be rescinded, When. .s..sssssesoseesssesesese e». 1027 956 
pledged property can be sold Only ab.ssssesen Coe cesens +1776 1074 
INOCK——PCNALLY ossis esir sia hen Meee Eas RESENS Pen. ©. 622 A238 

AUDITING BOARD. 
township. .....ee...csesseseseo ATIE Pol. C. (ch. 23) 77-83 392-393 

See Township Supervisors. 

AUDITOR. 
appointed by governor and Council.. ....eesseseesseces (ch.7) 1 328 
oath Of ssen ceiien e E E ENE wee E ea EAEE E E SR (ch.5) 3 325 
bond of, to the territory......s.ssssseassesossoo Pete thee eis 5 325 

GONCIMIONS Of- sson erao dnn oe anaa E e paces 2 324 
penal sumi Of; 2c. eo akan arae ranea ieee a 6 325 
number of sureties required......sessecesssesecesose 7 326 
delay for Qiving....... 6. see cece eee wees EEE . 10 327 
neglect to give—VaACAaNCy............cceacsenececces 11 327 | 
approval of.. ....05 cesses OnE a sineaae E A 5 325 
how executed. r E aie iam Gross ale Bis 8 326 
account, condition precedent, “When...s..ss. recess 13 -* 327 
how construed .... s.s.s.. o.ae sexe ES T 12 _ 327 
to be filed in office of secretary.. Pic ceewnerneee a O 325 
may act by deputy...........04. SEa aaa ive ates (ch. 6) 1 327 
responsible for acts of deputy dikes E Sie SEO RR Re tee ET 1 327 
may require bond of deputy....... Sake ating satis cane ee. eins 1 327 
is entitled to copy of statutes........ceacee cess sesse (Ch.3) 4 321 
to audit all accounts............ e200 ba gals anew s... (Ch 7) 2 328 
issue warrants for payment ..........- PER VIG Sewn Wee 2 328 
in amount to suit... ...s.. eee eee eee 3 329 
to keep account and description :of warrants issued. haa cia S 2 328 
record of warrants numbered serially.........c.. ese. 5 329 
full account, debit and credit, of each separate fund.. 6 329 
to file and preserve all receipts and redeemed warrants....... 6 329 
make bienhial report to GOVETNOT...... 06. eee eee 7 329 
transmit to territorial treasurer statement of assessments in 
Càch CõUNtY. saoe ieie A E Ea e EN RES 8 330 
to submit books and vouchers to inspection of legislative aş- 
BOMDLYscdiewesis cacao amd lew es wee Meee ede cece 0S cents 9 330 
to transmit to aos of deeds list of lands become } ee 7) 10 330 
TORR DIO ser oeiee areke nai ETa rE SEAE f (ch 29) 85 484 
to furnish forms for assessor and other officers......... (ch 7) 11 330 
may remit penalties for non-payment Of taxes.....eeeeeeees 12 330 
to assess railroad and other property, when........... (ch, 28) `19 463 
to transmit to territorial treasurer statement of railroad and 
other Properly eias \aeccd kia sdescawe’ Gay daeenéba wae (ch. 7) 13 330 
to certify his assessment of railroad and other property to 
Conty Clr. cane resora e eneee Ey Ean E ao ase (ch. 28) 19 463 
to transmit to county clerk rate of territorial taX...........se 34 470 
report to county clerk delinquent tax collections. .... (ch 7) 15 331 
keep posted table of fees........ cece eseeeee Pastas (ch. 39) 33 549 
may administer oaths, when.......... Gua EA ore (ch. 7) 16 331 
is member of board of equalization i466. sie dase eens (ch. 28) 32 469 
certain c Donees of, paid out of contingent fund....... (ch 7) 14 330 
Salary Of css vive ene Gavan eeywee aire W's mae a evn eee .(ch. 39) 2,*2@ 538, 663 
resignation of, tO SOVETNOL.......ceecceceeceecccceees (ch. 22) 1 375 
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AUDITOR—Continued. 
removal of—CauseS....ccesesees sevccceeeecese POL C. (ch. 22) 3 376 
to examine and certify charter of insurance company..C. C. *510/ 848 
to deliver copy of certified charter to insurance company.... *510j 848 
furnish insurance companies blanks for annual statement..*510p 849 
may require additional statements from insurance companies. *510r 851 
to tabulate and publish annual statements of insurance com- 
PANIES de Rare dealin « hye arson 42 e RORY aE YOK ewe ee eee *5103 851 
may prevent publication of statements of insurance companies, 
Cecio Sew ae eee eso BEES seas ee Sale eee #5109 851 
may revoke certificate. eck buses poate nia eee se cesses *510ce 853 
examine into aftairs of company when deemed expedient .*510dd 853 
duty when stock becomes impaired. ......ssesssoessssosees. *51012 855 
to publish annual statements. ..........ccceceescccsencccces *510nn 856 
fees of, in matters of insurance........ ee ee ee eee new e eens *5 1000 856 
to audit and warrant for accounts of sheriffs for conveying 
convicts to prison.. viene toa whew one Si Saecess C. Crim. P. 668 1381 
to audit accounts for keeping Convicts........2eceeeeeces ... 669 1381 
See County Auditor. 
B 
BAGGAGE. 
Genned ies weer SG eee Geen eee pee ere s...s.. s. O. O. 1265 993 
common Carrier bound to Carty ....sasssassesseseressse 1267, 1264 993 
liability of, for.... ssesesessessns ere Tere 1266 993 
bound to deliver........cececeees reer re ren ess 993 
BAIL. See Arrest and Bail. 
BAILEE. 
of non-accepted tender, a gratuitous depositary.. .....sss.sse 854 923 
intrusted with property, converts or embezzles....... Pen. C. 600 1235 
See Depositary. 
BAILIFES. 
appointed Dy COUT. .....esssesoceesssesseree Pol. C. (ch. 39) 34 549 
COMpEnsSation Of. croce i256 os vend russeren enie eree 34 549 
how proyed.icsossececrusicsetesrssodaidrs ss OO 549 
BAILMENT. See Deposit, Loan, Hiring, Carriage. 
BALLOT. 
form of. anew sess E EE E err (ch. 27) 12 - 447 
all names voted for on oneé..........+.. si dee E as } oe on ea oe 
electors vote by, at all genera] elections. ............eeee eens 12 447 
judges to receive and deposit, how........... sas Faas Raina 18 448 
canvass of, by judges—how and when ......... aleist etme 2 29-28 449-450 
to be deposited with chairman of county board............+: 29 450 
altering, of elector........esessesnssoroo Peine ea sess Pen. ©. 62 1145 
destroying or concealing........... Lcauwawanete igieathaaces. UCe 1148 
BALLOT-BOX. 3 
to be provided by county. ...... 2c. eee wee eens Pol. C. (ch. 27) 16 448 
how made—lock and key... ... 0. ccc ecw cee e ence ceceeece ta AE 448 
to be in custody of judges of election ..........0 seecaeceees 16 448 
how protected during adjournment for dinner....... Eenes 21, 22 449 
to be deposited with county board, when ......sssesessseec 29 450 
destruction of, a felony.. .......acsesesssessesssserss Pen. O. 8&3 1148 
BANK. 
officers of, criminally liable, When...s.esessssesoreseeesea 639-662 1242-1246 
receiving deposits when insolvent..............es. aka nEss *648a 1244 
BANKER. 


has general lien for balance due............ enesso ses. O. O, 1808 1078 


INDEX. 


E Section 
BANKING GAME. 
keeping of, what is—punishment......sesceeseseves „Pen. C. 394 


BANKING PARTNERSHIP. 


excepted as to manner of forming. sss ssssssree. ess... O, C. 1449 
use Of fictitious naMe...... sesessseesensoso . . 1444 
BANK-NOTE. 
ig a negotiable instrument ...... ccee cee cece ce eee e nce nee ewes 1829 
remains negotiable even after payment.........+.00. TEREPE 1935 
transferred after dishonor, title of transferee. ... ............ 1936 
action to entorce payment of limitation............ C. Civ. P. 71 
BANKRUPTCY. 
fraudulent, by individuals,..... gases E Pen. C. 635-638 
COPPOLAlONS (iiss sve tis 465 Sao Saas wees 639-662 
BANK-STOCK. 
and shares, taxable.....ccesescsscecseercceces Pol. C. (ch. 28) 3, 1 
to be assessed at par Value.. ...s.sssseceesesseseso err errr 19 
BAR. 
action against directors of corporations not barred in certain 
CASCS Glo wey wens a E N Ea ea iene sees TESA C.C 409 
occupancy creates bar, when—prescription............... 581, 582 


lien is not barred by the time which bars action for the debt. .1719 
recovery of damages bars’action for penalty....Pol. C. (ch. 23) 75 


dismissal of petition to locate road, not.... ....-..0.. (ch. 29) 11 
claim for damages for locating road.......... Sat eewasenueses 42 
order for compromise of misdemeanor is...... . es. C. Crim. P. 526 
setting aside indictment is, when ....... sce. cesses 262 
dismissal of action or indictment, not, when.... ... sesse. 601 
recovery of penalties does not bar suit for damages........... 688 
conviction or acquittal in another state or county.......... 133, 82 
judgment arrested is not............. sitadagan aoe senora wer A2 
former conviction or acquittal, what is not a bar.......... 281, 282 
when is bar. ...eesesesesesss . 283 
See Limitations..........6. setae nasa ....0. Civ. P. 37-73 
BARRATRY. 
common, defined... sesse. es ESE eseasesese Pen. C. 191 
is a misdemeanor. .ess....esresroeeserssen E E T daa 192 
proof required to convict of............ OREERT ENERE secede? 193 
accused a party in interest, no defense ......sssesosesese c... 194 
BASTARDS. 
custody, services, and earnings Of........ceeeeee crewed, Ce 91 
how adopted and legitimated. ...... cc ccc cee ee cece eee ees 116 
legitimated by subsequent marriage of parents ...... ....... 87 
mother of, may appoint guardian for ..... s.ssesossseesos 122 
inherits from the father when acknowledged ......+...-+00+ 780 
is unconditional heir to its mother. .s.......sesesessesessoeo 780 
estate of, by whom inherited ... 1... ccc cece eee eee e eee 781 
illegitimacy, by whom and how proved......0. cccccseveccees 88 
BASTARDY. 
action of, how commenced,............. pieier C. Civ. P. 738 
clerk issues and subscribes summons .....sssessee ssrrsseoo 739 
district attorney prosecutes action Of............cceeee eeeeee 742 
attachment may issue in .............04. prerereereeee ...... (41 
issue in trial of, what is, and how tried...........0.cceee cues 743 
judgment in, what......... AE E aenwtaws EPE . T44 
modified, how.......... eee ae ee we a Rata eo tk ae 745 
County MAY prosecute, ..esesssseeseserrereresrees oo es caeees 746 
BATTERY. 
defined ............ C60 nPS6N Oat einige eee kewe aes neon, een, O. 306 
when permissible .......... sesoses uieeciipstsees eseesencae 307 
punishment for. ...esssecesessssssssee ab ie Rea GsuieNe taiias BUS 
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804 
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391 
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BATTERY—Continued. 
justice of peace has jurisdiction.......sseeeceeesess Pen. O. ¥308a 


by the use of a dangerous weapon......... (Gabe wee E 309 
action for, limitation .........c0cseeeeee re ens O. Civ. P. 56 
costs limited by damages recovered. ..........000. 381 
BAWDY-HOUSE. 
keeping a....sesssoessesseses a E a AON Pen. C. 370 
letting a house to be Kept for. 1.0... 1. cece ee eee enee weeeeens 372 
wife assisting to keep, cannot plead subjection . Peete rere 22 
BEDDING. 
exempt from levy and execution, how.............. C. Civ. P. 325 
to be furnished each prisoner........+...e00. C. Crim. P. 612, 642 
BELL. 
to be attached to each locomotive and rung ......s.-.-- C. C. 483 
locomotive, to be rung, when—penalty....ssssesssesse sereo. 483 
BENCH-WARRANT. 
in case of presentment........ ccc cece cece cece C. Crim. P. 201 
clerk may issue into one or more counties. .........»s sesers .. 202 
TOIM OF woes Gib abs UNG eee ease eaias oes ee oe ea aces +. 203 
where served—runs to any County, HoOW...... ce eeeecesecees 204 
duties of magistrate in arrest ON. ... 1... cece eee eee e eee eens 205 
to produce prisoner, when on indictment... ....sessereuseese 239 
clerk issues, how and When....seasceene oo sooes een ian Se 240 
form of warrant on indictment—felony E ean beeen 241 
ee eee re ee re 242 
runs tO ANY COUNLYV....... cee ewe eee ere ree eee re we. 245 
to produce defendant for sentence.. ee ee ee poate 432 
BENEFICIARY. 
deneli deenens te eee oe Sete Chee ee RUN eye Ie oe ees Cc. ©, 1291 
right of, to enforce contract in his favor... nene EE 875 
BUPUSE Sots elas eset pane eee enone EE 288 
may be restrained from disposing of his interest, how........ 292 
entitled to share equally with co-beneficiaries.. Kee weNe OOS 
consent of, necessary to transfer obligations................. 817 
must be indicated DY THE LUSE aa ake ed hese Pee hes 1295, 1294 
consent of, required to authorize trustee to take adverse trust. 1302 
to be informed of adverse trust. .....csececsesscceeeeceeess 1303 
fraud against 0... cece eee eee reer nent een c coer eceenerees 1304 
presumption against trustee in favor Of.......... cc cee eee soco 1305 
may require trustee tO ACCOUNE......-sececeee sees ewes 1307, 1308 
may avail of the trust any time before rescission............. 1313 
consent of, necessary for revocation of trust, when........... 1330 
to discharge trustee........s.sss.o E Co 1332 
BENEFITS 
acceptance of, carries with it obtigations...........00065 2074, 900 
BENEVOLENT ASSOCIATIONS. 
may be incorporated ..........e cece evce aes eee eee 562 
See Corporations. 
BEQUEST. 
what may pass bY.....esssseseseesesosseseeo AE 686 
who may take DV isin tes iaosei sae eave sadia Nnn ionien is 687 
subject to lien; Wen o.2 yen venaeid cseew e ade ee Picea esite 711 
takes partial effect only, when..... Ried Sige aiid peter nes he 712 
when revoked by transfer, €tc.... 2... 0. cece cee cence ene neee 713 
when does not lapse by death of legatee......... cece ee eee 716 
the subscribing witnesses, When VOId....-.... cee cece cece eens 717 
clear, cannot be controlled by words less clear............+.- 725 
of all testator’s personal property, effect Of..........6e eee eee 733 
residence of estate, etc., effect Of ...... ccc cece cee eee eens 736, 735 
to heirs, relations, ete., effect Of... 00... cee cee ec cece cee eee 732 
i 
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899 
899 
899 
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Section 
BEQUEST—Continued. > 
to a class includes Whom. sssesssssesssssssosseaceeroae C. C. 740 
Vests, WHEN. ... ccc ccer eee ese cece nec rec etn snes censeneseces 44 
how CIVGStCO cae kc tucee Peo WAS 050s Games EEE een a es 745-748 
conditional, defined. .... 2... cece cece cence eee e eee eeeenes 748 
Wests, WHEN +604: desew bie dA sh wee E 750, 749 
to several persons, effect Of. .....ssesseesrrsrresrereererres, 753 
what is ademption of.......-.... A E E ee ee E 154 
of Income, When ACCTUES....... ccc c0e0 5 eeew nse naee eases sawee 764 
interpreted, not valid against creditors.............- «Pr. C. 118 
to be included in inventory. ...... ccc cece wec cee cecnseces . 118 
See Legacy; Will. 
BETTING. 
on elections, misdemeanor...... Se ieaw Ree aaa ele we aes Pen. ©. 58 
on prize-fightb....s..sssseresonaseneo Sas aris Eea eee ae oi) 
BIBLE. 
not assets of estate of deceased person........... aian Pr. C. 128 
one to each apprentice...... PE EE E E C. C. 147 
prisoner. ....... CMe E ows eRe aes C. Crim. P. 612, 635 
BIDDER. See Auctioneer ; Auctions. 
BIGAMY 
what is......... iiNet E E E E pees Pen. C. 341 
not ..... Sincere webs wutndci We aus ay eat pac ta kee 342 
unmarried person marrying with one already married......+. 344 
same—punishment for. .... 0... cece cece eee eee eee enees 343 
wife cannot plead subjection in action of..........-.. cee eeee 22 
local jurisdiction of. .......sssnessossecsessoeenso C. Crim P. 79 
trial of, what proof required. .........ussssssassossesesserso 375 
ground for annulling marriage. .........sesesseroesce C. 0. 54 
BILL. 
altering, pending legislative action.................. Pen. C. 119 
engrossed COpy...ss.ssessssscssreresessoecsscear»o 120 
BILL OF EXCEPTIONS. See Haceptions. 
BILL OF EXCHANGE. 
inland, defined..........0cccceceeeeeeee Soe Tee C. C. 1914 
may name additional drawee.......e.-eseeee cece cccees 1893, 1883 
may be drawn in iSCl se teed tea eet why Gets ate wach ee eees 1884 
to be drawn in three parts, when requested............-..+5- 1885, 
acceptance of one part includes all............ eee eee ee eee 1886 
when Pavel er es vce <cbs Ge WW cbs ea nedi baw s ss edane Rae ws one oe 1887 
obligations of drawer... iis 5<¢.sa0 see eat eed teaewtands eaees 1888 
maturity of, defined. .......nesnesessesnasssssosessosescese. 1859 
three days’ grace, Unless. ........snecsescessesoreeresererees 1889 
presentment for acceptance— 
Manner Of esc asse teeta Ves TE a a a TEPE E i 
When to bemale sos odie oan ea En n wes ..-- 1890 
of one of a set sufficient for all......s z... TERRORE 1886 
to one of several drawees sufficient... ......ssserneseser 1892 
to drawee named in case of need .....s.sesesosssoseeses> 1893 
of bill payable after sight ............ cece csee cece canes 1894 
what causes excuse—want of capacity to accept.1875, 1876, 1911 
uncontrollable circumstances........ 1912 
forbidden by drawer.......-..+- ees: 1913 
acceptance of, see Acceptance......-..+6+ Sissi, 5 steer nee ware 1895-1906 
presentment for payment— 
must be at place specified. .......... cece wecee cece 1908, 1907 
of bill payable at sight or on Gemand...-ssccecceeseeees 1904 
With interest.......cccee esses: 1910 
of bill accepted for honor........222 secceesceeces 1923, 1905 


delay or negligence exonerates drawer and indorser, when. 1909 
same, when not........... ween eee eecnaee eee ee eee e eens 1910 


226 
764 
1368, 1374 
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1189 
1190 

1190 

1140 
1286 

1329 

746 


1153 
1154 


1097 
1095, 1093 
” 1093 
1093 
1093 
1093 
1094 
1089 
1094 


1094 
1094 
1093 
1094 
1095 
1095 
1091, 1097 
1097 
1097 
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Section 
BILL OF EXCHANGE—Continued. 
foreign, defined....... re en ee Te C. ©. 1914 
notice of dishonor only by protest. errr err eee eeeeees 1915 
protest of, by whom to be madeé...........eee000, E One 
Por OF ica cakes oe een teas SEE ANEA 1917 
place where to be made............ TETTEST essesi 1JL 
to be noted on day of presentment......... sitaresani 1919 
excused, when, (see LOLI SIOIS) cis ocreweneeesence. 1920 
notice of, how. PIV ON ois se Caine cos eweeta nie ceste 1921 
may be WAIVER on face. s... suteen ccecau ueaueeres 1922 
waived, notice of dishonor to be PIVEN sacri sade saan 1922 
payment of, for honor—declaration.......sseccssseeeeeseees 1923 
dishonored, ‘damages alowed voice chao Cake ees ea 1924-1927 
accepted by drawer, is a promissory NOTE... 2... cee eee ove neee 1929 
other than drawer, @ promissory nOte.....-..-6.. 1930 
BILL OF LADING. 
defined iness eesin eruta sate ee rere E 1229 
is a negotiable instrument........ cece cece eee eee ses ETOF: 1230 
payable to bearer, passes by delivery. ....s.ss.sssesveerereres 1231 
does not affect rights or obligations of carrier ........ } E 
to be made in sets when demanded.. ....sssseseece ee ee 1233 
acceptance of, binds consignor to, What............-.6 1262, 1263 
delivery according to, exonerates Carrier.......... ee ee 1234 
to be surrendered on ‘delivery of Telia acco bs deeees cs eas 1235 
destroying OF SUPPTESSING.....6... eee eeeeeeeeccncees Pen. C. 421 
delivering false, to collector of CUStOMS........ cece eee eeees 511 
by master of vessel......... ee ee 677 
warehouseman..... waite Rn S aha ETG 678 
making false, with intent to defraud.... ccsecccsccervcuseces 626 
must be canceled, when....... sessao sheets Gheewasewseceaee O62 
BILL OF PARTICULARS. 
may be ordered by the court... .....0....0 .o....C. Civ. P. 127 
See Account. 
BILLS AND NOTES. 
parties to, HOW SUC sous cpus erga hee hee ee See es ae sea 84 
BIRDS. s 
protection of... ..sssssssssesssecsss seats aes Pol. C. (ch. 41) — 
wounding or trapping in cemetery..............++.-ren. ©. 698 
BLASPHEMY. 
defined..... iWe cena EET ia WW ewes E E EN 31 
serious discussion is not....... Se eee re err rr oT 32 
is a misdemeanor. .....sssesssseesse.o Tee ee eee 33 
BOARD OF APPOINTMENT—TOWNSHIP ...Pol. C. (ch. 23) 47 
BOARD OF AUDITORS—COUNTY.. ... 0... ec cece eee ee eee 77-79 
BOARD OF CANVASSERS. 
territorial—iwho to constitute...s..essessessessseree-. (eh. 27) 33 
county—-who to CONSOLE. 26.050 cece a endian eds cusesscaaies 31 
BOARD OF COUNTY COMMISSIONERS, See County Com- 
missioners. 
BOARD OF HEALTH—COUNTY. Pes eeee eset vaseene (ch. 21) 29, *7a 
BOARD OF HEALTH—TOWNSHIP...... cane tas . .(ch. 23) 50-59 
BOARD OF REVIEW—COUNTY.............. aides aie ot Siew a 84 
BOARD OF TOWNSHIP SUPERVISORS .......0... eee eee eee 46 
BOARDING-HOUSE KEEPERS. 
liability for property of boarders ...... .....0 cece eee eee C. C. 1062 
how relieved from. ....+..... 1063 


have lien for lodging, fare, etC., ............ esse ewe teue 1812, 1062 


Page 


1097 
1097 
1097 
1097 
1098 
1098 
1098 
1098 
1098 
1098 
1098 
1098-1099 

1099 

1099 
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605, 669 
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386 
392 


452 
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860 
387-389 
393 
386 


961 
961 
1078, 961 
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Section Page 
BOND. 
OF EXECUTOR AND ADMINISTRATOR. 
form and conditions of...........65 ieres .. Pr. C. 78, 76 215 
to be approved by judge..,...s...sosssseneessesosessssee 76 215 
recorded by the judge.............. E N CS, 214 
additional, required when real estate to be sold....... Dress U 215 
new, required, when and how........ en 84-89 216-217 
separate, required of each............-.. ee ere 79 215 
may be sued on, successively... . cess cevecseccneecccees 80 215 
waived by Will. scseceseeissrevicses ieceres tsaso 83 216 
is good for appeal. ......ese.ssoseconcsesesensseoe ess... SSL 272 
of special administrator... ccc cece ec cece cece cncee neces 97 218 
purchaser of real estate sold by administrator......... 200 244 
agent appointed for non-resident.. -........+.. 0005 295, 292 265, 264 
appeal, requisites Of... ccc ccc cece cece cece ecscene 317-319 269 
form and conditions Of.......scsseceesececeee 321 270 
of guardian to minor, form and conditions of............. 385, 340 283, 273 
io sell real estate of minor..........000. owadarees 370 279 
insane PETSON.......ceeeeenes Eee ee eee 348 275. 
be filed, where..... 2.0. ccccccccceecs Sonica es 386 283 
for whose interest. .....s.ssesessescsoo EE 386 283 
legatee for contribution ...se.esessessesessseeenneeoreces 272 259 
TOCEIVERS cece cis cect Ree tea EErEE EEEa EREE ea ©. Civ. P. 221. 66 
plaintiff taking judgment against non-resident............ 229 * 68 
See Indemnity. : 
guardian ad litem......eseesees itevies seen heehee Kemedeas 80 19 
to obtain arrest of debtor...........000. Mee oe Wee sda eaten ena 152 -45 
discharge from arrest.........- ieescesrusarermeis sees os. 156 46 
of plaintiff in claim and delivery .........eccceceesccees tied 179 51 
defendant in claim and delivery..........eseseeees Selaia 181 ` 51 
plaintiff in injunction.. ..ses.sssessess ee ere satans LIA 54 
attachment. .......osecese Bade bahay ER a. 200 57 
defendant in attachment.......0.......00- ere REE TAT A 63 
indemnity to sheriff, when.........csesssee Saien eae anis 95 
forappeal......s.sessesesesees E E vaeswawes4l4, 419 122, 124 
where filed ............ P dante a: elena sa Stee we matne eee 526 144 
of vendors of intoxicating drinks...... Sraa Pol. C. (ch. 35) 1 528 
to indemnify sheriff by creditor, when........ since. Civ. P. 211 62 
for payment of money, negotiable instrument...... C. C.1829 1084 
transferability of, not affected by maturity.......... 1936 1100 
of indemnity against lost note.........sssseecessoo saline on 1862 1089 
of assignee for benefit of creditors, conditions of...........+. 2040 1125 
township, authorized..........2. eesesese POl C. (ch. 23) 115, 118 400 
for land drainage. ...........0e+eeeees (ch. 56) ¥36-#42- 725-726 
school-house bonds................- (ch. 40) ¥159-*170 666-669 
See Deaf and Dumb Institute; Insane Hospital; Peni- 
tentiary. 
BOOKS. 
Bibles, etc., not assets—to be delivered to surviving wife or 
e e soceke cue dele. aeeeeeeucndtoee ens .......Pr. ©. 128 226 
printed, as instruments of evidence in courts...... C. Civ. P. 488 137 
prints, pictures, and stationery may be sold at night auction.. 
Pen. ©. 508 1219 
refusing to produce, on order of legislature...........+..+6. 124 1154 
COUTÍ.. esseen. (i ecekeed iesi LUT 1168 
falsifying or destroying, by officers of corporation........... 650 1244 
obscene writing and publishing, misdemeanor...... errr rs 366 1194. 
to be seized and destroyed......s..eeeereeeee . e. .367, 369 1194, 1195 
officers to deliver to successor on retiring... } as j $5) 108, Ae 397, aot 
BORROWER. 
for use, held to strictest care....... deeeeiawndece C. O. 1076, 1078 964 


of living animals—care Of. ...s..sssessseoeseeo esee sese 1078, 1077 7 964 


` 


Z m -- 7a arr e ae 4 noel TT + 4 treat 74 A 


1422 INDEX. 


Secti 
BORROWER—Continued. E 
must repair deteriorations and injuries, when..........C. O. 1079 


must use only for purposes anticipated...... Peer eer reek 1080 
not to relend to third person......... sees ccereneccceeectees 1081 
to bear all expenses of thing loaned............. cece eeueees 1082 
may recover damages from lender, when...........+e+essee% 1084 
must return thing borrowed as agreed...............0- 1086, 1085 
rights of, in loan for exchange...-....-.seceeeees err ee ee 1089 
of money, to pay, how ............ OE Te ere ere . e e- 1093 
See Loan ; Lender. 
BOTTLES. i 
refilling, having thereon trade-mark of another....... Pen. C. 418 
keeping with intent to refill...... 0.0. cece ccvecccescccsssecs 419 
search for, used in fraud of owner’s rights............. *420a, 420 
BOTTOMRY. 
defined seste exw es cease bees E E EEEE POEN C. C. 1783 
who may COontraltsscsa sesos ecito 8 tonr tna esaa 1784 
master may Contract, When......ss.s.eessessssessoeseso 1786, 1785 
hypothecate freightage.........ccececcecnccccees 1787 
lender on, right of, to foreclose..............40. (Near emegeey oe 1789 
limitation as to stipulations. ..........66 ta E ace ales Bee seks 1790 
ship total loss, recovers nothing ........... ce cece ee eee eens 1791 
loan on, may be at extra rate of interest...........ceeeeeeees 1788 
when düa ieceres aer ie eae Ge eves tee EaR a 1792 
lien of, independent of possession ........sesresensesseseeseo 1793 
lost by Gelayict.s os tanks c te veka Ea A es E E 1793 
has preference over other liens, except .............. 1794 
two or more, latest has preference...... EEEE E 1795 
laws applicable to cseseis istice Sask nei eirese edra 1697-1701 
not applicable to sicc x iad sees sast sotse ee trone Diaa 1725 
contracts of, to be recorded in customs Office..........-...05- 1756 
BOUNDARIES. 
action involving boundaries of real estate—jurisdiction..J. C. 10 
as to what is above the surface and below.............5. C. ©. 265 
as to banks and beds of streams. ......sressersseseseesersees 266 
as to public highways. ........sesesesereesoressssssereseeen 267 
owners entitled to lateral support of adjoining lands......... 268 
trees standing wholly on one side.......ss.esesesesseseseeses 269 
on boundary HnE.......cescesacccccsccesccsan 270 
fences, monuments, EtC.......eessssessssocsoresseresoooeees 272 
of mining claims, how marked............+... Pol. C. (ch 31) 6 
of civil townships, how determined...........0.e006- (ch. 23) 1 
BRAKEMAN. 
for any violation or omission, misdemeanor........... Pen. C. 465 
BRANDS. i 24 
N ; ; ’ 
for domestic animals.. ...s.eesssess e... PoL C. (ch 34) } *32-*42, 
BREACH. See Contracts. 
BRIBE. 
dened derenn er Een E E E a ess... Pen. O. 774 
offering or giving to Voters .....ss.ssssessesesssesssesesessee 
election officers ......ssesese are etiani 87 
executive officers of territory ........... 99 
executive and ministerial officers receiving. ...........4.. 113, 100 
giving to members of the legislature ...... «pee aaee nee Sead eis 121 
members of legislature receiving .............. EEEE EREE -122 
to judges, jurors, referees, arbitrators .....s..ssressessero 126-132 
to witnesses, .....scseoosessesesecessasssasesesseo. aE 171 
BRIDGE. 
a part of highway, when....... (esa seasons ese POl O. (ch. 29) 48 


duty of county board to construct and repair..........(ch. 21) 29 


1076 
1059-1060 
1064 
1071 


289 
783 
783 
783 
783 
783 
783 
784 
511 
378 


1213 


524, 655 
657 


1267 
1144 
1149 
1150 
1152, 1150 
1154 
1154 
1155-1156 
1162 


498 
359 
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Section 
BRIDGE—Continued. 
tax for, how levied........sseeeeeeeeeeeeeeeePol. C. (ch. 21) 32 
rate of, limitetl.............- asesassoseessesoo 
poll, levied for.....sseessessesoeesesees weeresese (ch. 28) 33 
town supervisors may levy....... eee sees veces (Ch, 23) 101 
toll, subject to taxation.......... Spec e ences vee oseees (ch. 28) 3 
regulations in civil TOWNSHIPS. .... ccc cece ees eceecee (ch. 23) 77-83 
malicious injury to..... “Sacee ees Sere pce saececes Pen. C. 686 
to carry railway over or under highways ............+.- C. C. 480 
road corporations authorized to build and collect tolls........ 488 
BRIDGE CORPORATIONS. . 
term of existence limited. .... ccc cece cece eee eee tees ene 528 
articles of incorporation to specify what.........asssesse> 386, 528 
to be filed with register of deeds, how............++6: 528 
must be authorized by county board. ......... cece ceee caves 529 
conditions—commencement of business—forfeiture.....-.... 530 
to keep bridge in good Condition.......... cece cece eee wees 531 
to keep toll-rates posted... 0... ccc cee cc ce renee cence 532 
right to receive toll suspended by bad condition of road...... 533 
may prevent passing till toll paid. .....sesesessesssesressees 534 
torcible and unlawful passing—penalty.....sesssssesseneses> 535 
to publish reports annually. ......essssenerssesessonesees 537, 536 
sale of interest of delinquent member..........00- ..- ¥497a, *4975 
BROTHER 
takes by succession, WHEN... ..... cece cece e neces teeeeees 778 
right of, to letters of administration............. ....Pr. ©. 71, 56 
BUFFALO. 
protection OF 1... cc cee cece een en csee cece Pol. C. (ch. 41) *7, *17 
BUGGERY. See Crime against Nature ........++.... Pen. C. 346, 347 
BUILDING. 
public, injury to, a felony..... ccc cc cece cee eee ewes 513 
defined, AS tO ATSON.... Lee cc eee ce eee eee renee eee nees 517 
inhabited—defined, as to ATSON...... ce cee eee eee cee e eee 518 
contiguous, what iS. ... 0... . ccc cee cece eee eee eee cece eees 525 
used asa Awelling-house........ 6c. eee eee eee eee > . 535-546 
are fixtures to real estate.... 2... ...2 ccc ee neces eens C. C. 583, 165 
BUILDING FUND. 
proceeds of lots sold. ..........e cece eee ee cae Pol. C. (ch. 21) 12 
COMMISSIONELS tO USC... cee cere eee cree nee eeeee ence neeenes 44 
BUOY. 
removal of, misdemeanor .......e cece cece eee e eee eeee Pen. ©. 713 
BURDEN. 
of obligations may be transferred by consent of beneficiary.C.C. 817 
eye 819-826 
attached to the soil, gee Hasements........ cece ccee aces } 244-254 
ror 1410 
he must bear, who enjoys the benefit................ t 900, 2074 
NOW apportioned. ... eer eee cece ence cece seer accesses svceuees 826 
BURDEN OF PROOF. 
to show want of consideration.............. bee aeeeeeeees ... 914 


BURGLAR’S TOOES. 


having possession of, misdemeanor .....ess.ssecs essee Pen. U. 544 


BURGLARY. 
first degree, definéd....... oboe cece neces cece cece nsec cececees DBD 
second degree, defined......... bee eee eeneues esaa aae e 008, 537, 536 


third degree, defined .....,... LA E EE EE E sssssuessosaseso oses 540, 539 
fourth degree, defined ......esessesoososso sese soenseos. 542, 541 
punishment for, ....ssssessasssssssses 


esoenpesveseeooevseeseeegs 


840, 841 


908 
214, 211 


669, 670 
1190 


1220 
1221 
1221 
1221 
1223-1224 
875, 767 


356 
363 


1256 


917 
917-918 
779-780 

1015 
932, 1129 
918 


935 


1224 


1223 
1223 
1223 
1224 
1224 
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BURGLAR Y—Continued. 
having possession of implements of......... error Pen. O. 544 
entering a building not a dwelling, not...... Sew SASS news oe. 545 
dwelling-house, defined..... b agains Weere soe es eae aE Sa 546 
night-time, defined......... Te ere da dae E 547 
local jurisdiction Oliv canees ee eee oaaae aa C. Crim. P. 80 
BURIAL. j 
right of, .an easement appurtenant to lands.........C. O. 245, 244 
charges, paid by preference...........6. S a tee } 338° ae 
BURIAL LOT. 
not asset of estate of deceased person..........ce.ceeeees .... 128 
BUSHEL. See Weights and Measures.........00 Pol. O. (ch. 37) — 
BUSINESS DAYS. 
defined........ ee eee E eee ry ere C. ©. 2117, 2118 
BY-BIDDING. 
fraud on bidder in good faith, and authorizes rescission of 
SaN wicicsanee es se wees Leer Tee ee re TEs es... e. 1027 
BY-LAWS. ; 
corporations must adopt Code of, when and how............ 403 
BCODC Olicsies asia b eeu te dain e sate Ua ots Ese ee eeeewe Ses 398, 404 
how certified and seconded. ..... scccoccccescscccccvcccccves 405 
subject to public inspection........ 0.0 eoeeee evacroecsccsas 405 


of religious and educational corporations..........00.008, 543 
for civil townships......s.eseeeeeereeeeePOl. C, (ch. 23) 13, ‘14, 15 


C 
CALENDAR. 
Of supreme COMI e595 sei «6d eae ecw ax oes are Signin, Oiv. P. S 
appeals dismissed may be reinstated OW ss'e-5 = 
of district court—clerk to enter cases on, When..........ee00- 238 
sheriff to keep, of all persons committed ......... ©. Crim. P. 636 
furnish court with copy Of. ....ssesssesseo socecsees 637 
United States courts with copy of .......... 650 
CANCELLATION. 
OL CONTAC osas aana eee eae a ESS ARTE C. C. 968-972 
instruments, whey to be adjudged...........eceeeees 2011-2013 
grant does not retransfer title. ...... cc. cece eeeene seceeees 610 
acceptance of negotiable instrument, WhEN.......ee.eeeeee 1900 
FUP INONUS ace ecw bees MSI AS ENS s ER Rae Seewis C. Civ. P. 303 
CANDIDATE. 


offering to appoint to office as inducement...........Pen. C. 59 
CANVASSING BALLOTS. See Elections. 
CAPACITY. See Disabilities; Incapacities. 


CAPITAL. 
of partnership, to be Certified..........00sceaeees .....0. O. 1451 
certificate of, to be acknowledged and filed, how. reinas eta 1452 
cannot be withdrawn during continuance of partnership..... 1463 
CAPTAIN. 
willfully wrecking vessel..... Sena S Geta wea ....... Pen. C. 623 
overloading vessel, loss of life, manslaughter sanesa seeeseeiniecrae 200 
bursting boilers on steam-boat—when liable......... 000.409, 257 


importing convicted POLONG 6.00. die dese sceec pees cesiewes coneees ALD 
giving false information as to health. Lleswedinese tees ul eanec BN f 


ee i Senee oe am 


1022 
1023 
1024 


1239 
1175 
1201, 1175 
1170 


1208 
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CARE AND DILIGENCE. 
Gefined....cecccececscendas UA Seas Pew eke ... C. C. 2099, 2100 
degree of, required of depositary for hire PENSA cores 1106, 1058 
gratuitous depositary.................. 1055 
carriers of persons without reward..... 1214 
for reward ......... 1215 
property for hire... 0%54's4 605 1221 
employes .. csceccscrcereeas 1136, 1135, 1132 
in selection of substitute. .... 1146 
want of ordinary care subjects to damages................04- 979 
degree of, required of trustee. ....... ccs cece sere cece ceeeees 1318 
DOLTOWOR scp less ahead eee cence ds 1076 
carrier of Messages.... eee cece eeeee. 1254 

See Negligence. 

CARRIAGE. . 
kinds of, defined........ piace tad ag E ds ee eoawe ASE 1208 
is inland OF marine. .....sesessaesesssererseresosessssssssess 1209 
marine, defined. ....essssesosse E E T rie 1210 

7 regulated by CONZTESS...es.essesesocsesscesesosessee. 1211 
See Carriers. 

CARRIERS. 
ot the mail, exempt from jury duty. askew’ Pol. C. (ch. 19) 1 
of passengers for hire, owner liable for acts of driver .(ch. 29) 53 
defined . aOeid se bike RA aan hae E rere err C. O. 1255 
must accept ‘and carry whatever is offered.-....-+.-- -..-475, 1256 
can give preference to government or territory........... ... 1258 
must start as publicly announced...........60....06. seso sees 1259 
may require pay in advanCe......sseseesesosecere eoe. e1286, 1260 
payment refused, need not carry.........+.++- REE 1260 
may limit his obligations, how and how not............1261-1263 
no agreement exonerates from neglect or fraud... eesse. 1262 
construction of Contract Of. .....e....esssevossess sesso eseseo 12683 | 


acceptance of bill of lading binds to.....s.ecececvescccacces 
damages for refusal to carry, measure Of..........+00+.-475, 1962 


failure to deliver freight ............. awase 475, 1963 

delay in delivering freight E erases siapan 1964 

have an insurable interest in property carried ...........000-1485 

vehicles, etc., of, where deemed situated...... .- reer arr 1746 
OF PASSENGERS. - 

must provide suitable vehicles .....eesseeeseas ees. 1216, 1268 

must provide every passenger @ Seat. ....sessensoceseeees 1269 

is held to the utmost care and reasonable skill. ..... 1214, 1215 

not to overload his vehicles. ....0..scccecsssseces seeceeadale 

to treat passengers Civilly ...... Racee weds s ce cccosseees 1218 

to travel at reasonable speed and not delay.. Seer ce Te 1219 

to start at time announced, unless......... Tee 1259 

may demand fare at starting or afterwards.......... e... 1271 


may eject passenger refusing to pay fare........ 
passenger ejected owes no fare.....secccesses 


must carry passenger’s baggage ....recccsesrsccess 1265, 1264 
liability for delivery of baggage.......... esse seas 1267, 1266 
may sell unclaimed or perishable property, when. #12284, P 
may make rules for conducting business.......,..seeeeee- 

has lien on baggage for unpaid fare .......... oes. 1800, 12 iA 

OF PROPERTY. 

to use ordinary care and diligence .........sseeeseeeeeee 1221 
to obey directions of consignor or of consignee altered 1222 
instructions conflicting, consignor’s to be followed....... 1223 
to deliver to re deat at place of address ......se seee... 1225 
how to deliver. ....e..s.ee nueksee oes vieae os A eae eo 
must notify consignee of delivery, “when.. seeders uses 1227 


to keep goods safely stored, until .......ccceesese cess os L227 
v.2—90 = : 


993 
836, 1108 
836, 1108 

1108 
1029 
1069 


985, 993 
994 
985 
986 


“ 


“eem y EF ay 


Sa 


1426 INDEX. 


~ Section 
CARRIERS—Continued. 
Or PROPERTY—Continued. 
freight not called for, how exonerated...........--C. C. 1228 


responsible for safe-keeping and delivery.........+eeseee 1275 
liable in any event for results of negligence ............. 1276 
delay. occ wwe e eee enceees 127 

valuables to be declared—limited ............. be eeeacees 1281 
accepting freight for place beyond his route ............. 1252 
liable for loss on subsequent route, how ..........-. cee 1283 
for extra services, how compensated .........ceeeeeeeees 1284 
delivery to holder of bill of lading exonerates........... . 1234 
Without reward 2... cece cece cece cee eeteeens 1214, 1213, 1212 

OF MESSAGES. . 
by telegraph, held to great care...... see eee cece cece cece 1254 
to deliver promptly ...... ccc cc cece cece ee cee weceee 1253, 1285 
order of transmittal .........0.. 2.00008 “See eecece reeees 1285 
to be transmitted in order of reception .........eee--sees 1286 
refusing or postponing message—damages.........+008.. 1287 
by sea, obligations of, defined by congress.........- 0... 1280, 1279 
not to stow freight on deck, except............. 1251, 1224 
to avoid any act forteiting insurance..... pre eee eeenee 1224 
to deliver freight according to contract......... 1226, 1225 

See General Average; Jettison. 

embezzlement of property intrusted to ...........0665 Pen. C. 598 
issuing false bill of lading .... 2. eee ccc cece ee cere cece eeeane 677 


See Carriage. 
CATTLE. See Animals. 
CAUSE OF ACTION. 


several, may be joined in one action, when ....C. Civ. P. 619, 136 
each must be separately stated. ..... cc cee cece cence ec ectees 136 
complaint must show facts constituting...........eeeeeeeees 111 
when certain, deemed to accrue...... ccc cece ec ee ween eeees 62-73 
misjoinder of, ground for demuTTer. ........ ce cece ee wee eee 113 
CEMETERY 
board of trustees to regulate, in cities......... Pol. ©. (ch. 24) 22 
wounding or trapping birds in..... cence cee eeeeenes Pen. C. 698 
defacing tombs, etC. iM... .... ce cece cece ee cece cece ce ee cence 364 
CORPORATIONS. 
may purchase, accept, and hold real property...... C. O. 553 
may lay out and plat grounds cece eee cee eee e wee eeeeeees 554 
plat of, to he acknowledged and recorded...........+..- 554 
have power to inclose and embellish grounds........... 555 
to make by-laws for government of same............++5- 555 
proceeds of sale of lots not to inure to profit of corporä- 6 
tION. ..ssseseonesesseseroeesesessresereseesessserrero 5 
proceeds of sale of lots, how applied................. 556, 557 
rights of previous occupants protected..........eeeeeeee 558 
voters, Who entitled to be. ....... cece ee cece ee eeeeccees 559 
interment renders lot inaliemable.......... cee cece eeees 560 
exempt absolutely from execution. ......sesessereeesee.s 561 
CENSUS. 
petitioners for, town corporation to take...... Pol. C. (ch. 24) 2 
return of, subject to inspection.....s..se.sssesssesesseesseee 3 
Of school Children. ......ccece cece cceeccccencsceeees (ch. 40) 64 
CERTIFICATE. 
of procf that will was duly executed, attached to will..Pr. C. 26 
to be filed and recorded............ cece ce cuca ce neces e... 27 
probate of foreign Will......sse.ssssseesosesocssesesoesee 30 
provisions of will lost or destroyed........ cvccececeteenee 40 
to be filed and recorded with the evidence............- os. 40 
transcript of, under seal of court—evidence..........-..0e06. 107 


Sees 


868, 
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Section 


CERTIFICATE—Continued.’ - 
of records, how to be made€...........eceeeeceee -..C. Civ. P. 497 
of justices’ TECOTAS. ceseccccccsecscccsnceccscrccsccsesessees SOL 


OF MARRIAGE. 
what to contain <. 0. ios isedee seek Sore cee Gee edeses O. O 49 
to be filed and registered, when and how........ees.000. 50 
what registry of, fo SROW. ........- eee eecccnees ...s.s... OL 
to be acknowledged, when and how.............. vee eats 52 
copy of, prima facie proof of the marriage.......see.eee 53 


OF PARTNERSHIP. 
when required eee 8e8 esezsete ats ole Wie Siew hee Satie elas oa wea od d4 i 


what to show—publication Of. ......ccccecccceses ere 1443 
how executed............-.- ewipkinweSn wale wee SG mene 1445 
new one required, WheEN.... ccc ccc eee ees cece nccc eooo 1446 
to be acknowledged and filed................ E, 1445 
foreign exempted, from above requirements.............- 1444 

OF SPECIAL PARTNERSHIP. 
what to contain, and how made.....ses.ssessesersseesese 1451 
to be acknowledged, filed, and recorded, how............ 1452 
to be verified by oath of each partner.............- cecees 1453 
to be published, NOW 6 jess sevedveeceteesescswan wees . 1455 
renewal of, in any change of partnership .:...... } 1472, eee 
of consent to indenture, whose, and how certified............ 141 
fiting articles of incorporation. .....ess.sssssessesesseesso .- 389 
paid-up stock, to stockholders 2......... ccc ces cseeec cece 398 
sheriff to purchaser of corporate franchise..........-.0+0. 443 
proof of execution of instrument, what to contain... 664, oe 
proof to be attached to instrument proved................ 666 
form óf. gs Hons 554 sees BANS hc we eee Hie Beas aioe aie 666 
defective, action tO COTrect .... ccc cece ever ce ccc eeeesssasnaee 667 
of deposit, is negotiable instrument..............02506- 1936, 1829 
to purchaser of land sold for taxes.........+.. Pol. C. (ch 28) 67 
to be canceled and filed, when............. 0.2. cee eee ecees 77 
location certificate, what to contain............ 0.006. (ch. 31) 3 
when void....... nhurnemebse kine lacs steeds 17, 4 
how construed aises ieee cess hainas 9 
amended, may be filed, when............. 13 
one can claim but one ‘location..>........ 17 
to be recorded by register of deeds........3, 18 
fees for TeCOTding...........ccecececcece 18 


Lee Mines and Mining. 
OF ELECTION, 


; ; (ch. 21) 64 

by whom issued. .....essesesosesessessssess> } (ch. 27) 31 

Dy governor, When. ......s.sessesecsesssossssessessesseo 33 

by township clerk.......snsssssososssessssereeso (ch. 23) 32 
hoard of inspectors. .......sessoersseererrsessees. (ch. 24) 16 
false, of proof of instrument for record...... ........ Pen. C. 553 
ISSUING. 2. eee cee eee ee eee cece eee e ence tener en eees 559 
canceled, reissuing, fOrgery..........eseee eee ceencsncececoes 560 
of survey of vessel or cargo without authority..............- 445 
of inquisition of insanity.............. ce cece wees C. Crim. P. 459 
to be returned to clerk’s office................. 459 

of execution of death penalty, What. ....s.ssessesseseo es ....- 470 
to be filed with clerk .....sssessesseees E 471 

of judges in writ of error, what.............. ere ee 479 
stays execution, when filed............0c cece ecoes 479 

to be included in clerk’s return to writ......... ... 483 

of magistrate as to effect of proof against corporation..... oo. 582 


— 4497 


Page 


138 
137 


745 
745 
745 
745 
746 


1021 
1021 
1021 
1021 
1021 
1021 


1022 
1023 
1023 
1023 
1026, 1025 
1023 
763 
799 
801 
814 
889 
890 
890 
890 
891 
1100, 1084 
479 
483 
510 
513, 511 
2 &§ 


BaF ad 


h 


pus 
aa? 


-e Rad 


an, E 


oth a 


~ e 
y- De 


` e 
A E E 


=i 


1428 INDEX. 
Section 
CERTIORARL 
on what grounds granted ..........sseeeeeeeeeeees C. Civ. P. 685 
may issue in vacation ..........s.sscssesesesssosesseesossoo 712 
ordinary rules of practice apply to. sawe Bais ee er EE . 713 
object and requisites of the WYrit-++++.... ce ee ce eee ee eee 688 
how COMMENCET « 260 dc ia cyber ee Nets ae as eS: ad eee eens whens 686 
to whom directëd csse saene siae n Vs aes taal ones Saaewes 687 
may or not stay proceedings. .......essssereecereserereseses 689 
service of, same as summons in civil action.............0200. 690 
hearing of, may be at chambers. css. s thts cade ssasaces sacs 712 
judgment on, limited to, what............ ERTER .- 692, 691 
copy of suit DELOW. . 2... eee ee eee cece eee eeee 693 
roll, What Constitutes. oi6 ose sieve wes teed MESS wees 694 
new IB Obes ies evs dans Beas wares cadena as erates 714 
appeal iN... eee cece e eee ee cece ee scree erew eters aieiai 714 


in criminal procgetinas; awarded only on sworn application. 
C. Crim. P. 486 


CHAINMEN. 
to be sworn in certain cases .......srssesssese Pol. C. (ch. 21) 100 
how Dald: tic sire ieee scesero ee eae re eee ree 103 
may be employed by VICWEIS......ceee cence eee eeeees (ch. 29) 8 
CHALLENGE. 
IN CIVIL ACTIONS. 
to jurors—peremptory, how exercised.......... C. Civ. P. 243 
for cause, on what grounds..........--cececcceecenens o». 244 
tried by RE COUEE © sce ose eterna ee see 245 
tO LELCrCOS os eats dpe Er aE Cakes EAE EEE ES 274 
to jurors in justice’s court as in district court........J.C. 57 
in criminal trials before justices ...........- cseeee eens 117 


irregularities in summoning not ground for..Pol.C.(ch.19) 4 
IN CRIMINAL ACTION. 


either party May: iis evoke ei eeiaaesecaees C. Crim. P. 166 
to the panel, tor what caus@.s.¢ 63.6 0. sss seas wees sews aae 167 
sustained, jury discharged.... 2.0... cc cece eee eee eee 168 
to individual jurors, for what causes. .............ee eee 169 
may be oral or in WTiting.........ssessseessessoreesssees 170 
must be tried by the court...............0.0000- asia aes 171 
clerk to minute the decision.... 0... 0... cece eee ceveee 171 
effect of challenge allowed...........06 cece cece seeeeees 172 
must be made before juror is SWOrN.......... ce eee ewer 174 
court may, for cause shown, allow, after jury sworn..... 174 
To petit jurors. 
classified. G2. a's eae ties Bat aa E E a E dares 310 
several defendants, tried jointly, must join.............. 311 
to panel, may be made by either party...... ssesssesereo 3138 
PYOUNGS Tobe ceesre dames Thee we Seals oe 320, 314 
must be made before jurors SWOTD .........06- ceeeeeeee 315 
in WIAs owe Sivas da noe est ena eae es oe. 315 
exception to the challenge as insufficient..... .......... 316 
trig Ot: by the Court. to deeb seeded sae eas waters 316 
overruled, objector may deny the facts........ 317 
sustained, adverse party may amend .......... 317 
denial of challenge may be oral........ ec cece nee e eee e cee 318 
trial of issue joined on the challenge. ......... eee ceeeee 319 
sustained, jury discharged. ......... cece cece ncerccnecece 321 
To individual jurors. 
two kinds—peremptory and for cause..........+.eese08, 323 
must be taken before juror is SWOIN...ssssssseeees s.s.. 324 
court may permit, after jUror SWOIN....essessseeseeseses 324 
peremptory, defined—may be oral. ....sesessossesosecceo 325 
number of, allowed defendant.......... vee. 326 


prosecuting attorney.... 327 


1321, 


cope Fie ees oo ee lg ote Qe SOR ge ee 


INDEX. 
Section 
CHALLENGE—Continued. . : 
IN CRIMINAL AcTioN—Continued. 
For cause. 
may be made by either party................. Crim. P. 328 
causes classified—general and particular ERT e... 329 
general causes enumerated ........... Tessesosossressers 380 
particular causes enumerated... ...ssesesreren. a a e a e382, 331 
exemption from jury service not a cause for............. 333 
cause must be stated in making challenge............... 334 
demurrer to challenge and denial as in 316..... awa .... 335 
on trial by the court without jury. .....sessessessecsoeso 336 
on trial of, challenged juror may be a witness..........-. 337 
other witnesses may also be sworn......-....316, 338 
duty of the court...........00. ere eT ee 
order of exercising, for CAUSC........e cee ee cere cece "340, 341 
peremptory .. cece ccccrcvcccccvcseess 342 
‘OF VOTERS. 
proceedings thereon......scsesseeeeceees Pol. i (ch. 27) ie 
judges of election to challenge, WHOM picsie secs evn cintarcins 
at school township elections.............. .-(ch. 40) 31 
at township elections......ceccee AEIR ...... (Ch. 23) 23 
To FIGHT A DUEL. 
GeTNEd .5 ove ese sine es SG Sete Wei codes Buk aoa eee Pen. C. 299 
a felony 6<5 vice avn dae-es errr er tT ee E Dawe 298 
attempting to provoke @.... cece see neecceenes eseeseees 300 
to engage in a prize- -fight .. T N E ET . 486 
defined . @eseosete eeeeeeaes 487 
CHANGE. 
of venue, see Place of Trial. 
names Of PETSONS.....ceeceeeeeees oscevceessO. Civ. P. 734, 7 
DIACC ieee chek aaas EEE E te Siw te E IA E 
possession not necessary in mortgage..........€. C. 1733, 172 2 
necessary to pledge ........ evaseesese seee 1758, 1759 
want of, conclusive presumption of fraud, when . 2024 
purpose, when not allowed. s.. ..sssseseeceresees ee csee ee 2065 
‘CHAPLAINS. 
fees Of. eesssessessessoee TI TT Pol. C. (ch 39) —- 
CHARGES. 
on real estate, not affected by transfer.............. C. C. 711, 796 
to jury, in civil action........... eer ee rrr eee C. Civ. P. 248 
grand JULY. 06... see eeeseeneceece ecereee ~C. Crim. P. 619, 180 
petıt jury in criminal action .....cccccccceeeceee sucess 377, 343 
defense insanity, speciál Charge........0 sscssceceeccseccenes 411 
to jury, not to converse about trial, etC...... .cceuee EENET 372 
of court in inquisition of insanity....e.esessesessesesessssos 518 
exceptions to, how taken....... oe Rhein eune ane wile aes 484 


‘CHARITABLE CORPORATIONS. See Benevolent Corporations. 


CHARTER. See Articles of Incorporation. ....+.« voce eee O, C. 567 
CHARTER-PARTY. 

OGHNGO eb csi cei eases akeaw ca bewe cones soaks dewwiewas vues D Y f 
CHATTELS. 


mortgaged, removing or selling of.......0e..se+ee.0--ben. C. 579 
See Morigage. 


- CHATTEL INTEREST. 


not subject to execution .....ssssesesjesesesereses, 202.0, C. 222 
CHATTELS REAL. r 

W. at are C E E EE S EE (E E E E EEEE EEFE] PEE E E EEEE T 222 

how created... .sssassesssesesessessosesee EE T woe so 230 


1429 


Page 


1322 
1322 
1322 
1323, 1322 
1323 
1323 
1323 
1324 
1324 
1321, 1324 


550 


899, 912 
73 


1370, 1300 
1330, 1324 
1335 
1329 
1353 
1347 


871 
972 


1231 


a 


tated, 


1430 INDEX. 


Section 


CHEATS. 
who are—what are—how punished...............ren. C. 615-632 


CHECK. 


false, using ..... asesi E E E SEET E 619, 620, 621 
defined....... wiieWies eerie ae eiawaeeets isernia C. C. 193 
nature and character of—no days of grace......... ee .. e. 1934 
are negotiable instruments. .......esscsssessaceceseasoreoeo 1829 
CHILDREN. 
may occupy homestead, when and how long........... Pr. ©. 128 
what personal property deliverable to.... ... cee wees ceeene ... 128 
additional allotment to, when..... ..seses.esersssesese vase 129 
shares of, in division of personal property. ...s.sssesseceseso 134 
whole estate assigned to, When........ cee cece cece cceneenes 135 
widow’s share to children, when..........00 cccuccscccee secs 136 
term includes by birth and by adoption......... .....+- C. ©. 2103 
abandoning their parents not entitled to support...... ...... 99 
abduction of, from parent, and vice versd..... ccc ecce cee nces 32 
adopted, see AdOpiz0.....cccccccccscccscveccescsceccnes 107-116 
unborn, rights Of 6ss:daic bc sloele ss. ions sE } E Sc 
i ? 
custody of, to the father, by preference.................- sawa 00 
to the mother, When. .....esssssossseresesessee 90 
illegitimate, to the mother............. 0002s eeee 91 
marriage annulled, to innocent party.......-.. 72, 57 
habeas corpus to determine..... ene bane eam ewan 106 
earnings of, belong to the father—limited................4., 90 
; father dead or refusing. to the mother........... 90 
illegitimate, to the mother. ......sesssesesesso.. 91 
step-children........ .....2 0200 NS ws 100 
after majority. ......s...sse Gee he BATA awe 101 
may be abandoned to the child...... 2... .eeeeee 102 
may be paid to child employed at service........ 103 
education of, parents to provide for........ 06. seseeene eens 89 
court may order allowance for, when.... ..... 57, 92 
parents living apart. ..... 0... 0... ce cee ee eens 106 
adoption of child relieves parents of....,....... 115 
illegitimate, acknowledgment of, by father, how....... aia iene 116 
legitimacy of, presumed, when....... sre ocapk asia isle E 116, 86 
j] deemed, Whien seers ene ereraa tan anaa a aa 116 
born within 10 months after dissolution of mar- 
VASO erener Meeseeeee es eena S E E ace 87 
born before marriage, legitimate by subsequent 
INALTIASS 6 oss de lea ade ee tee eee ee see ee 
who may dispute—limitation...... .....eeeeee §8 
not affected by dissolution of marriage........ 56 
born of mother divorced for adultery.......... 63 
neglect of, by parents, third persons supply necessaries.... .. 98 
orphan supported out of parents’ estate, how.........6++.e- 96 
parental authority OVer .... cece cece eee eeecee ener esenee 90, 91 
abuse of, subject of judicial inquiry.............. EDENA 94 
parent’s power—terminated, HOW........seeseeeseeeceeesees 95 
by adoption. ..........seen veces 115 
by action of destitution......... 94 
parents may use force to defend..........+ see cece acer eeeeee 33 
property of, parents, as such, have no control of............. 93 
See Guardian. 
rësidence Ole ccas sess sews SA bes AGN ese tee Raa esaa outa ... 104 
support of, parents bound to provide......... ee ee 89 
parents divorced, court may compel the guilty 
PAUNGE siseste poke ae er soca ee aes a 14, 73. 
court may make allowance for, when..........+. 92 
public action for. ..... cece e cece cece ces eneecees 96 
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CHILDREN—Continued. ° 

support of, when parents are not liable for............. C. C. 99 
step-Children... 2.6... 6. cece cee cece rere eee ce eee 100 

owe support to parents, When ..............seseeees TRETTI 97 
of deceased heir inherit by representation................ 792, 793 
legal settlement under pauper laws........... Pol. C C. (ch. 33) 5 
may be: bound oùt, sss es we ei eee ere S8s 6 Oe Nt ead eee wees 26 
to be educated costs cake hag enka Cad HAG EGE Ye eb Chee dws es 30 
right of, to occupy homestead.............+.. saneca (ch. 38) 15 
incapable of crime, When.. ......ssssssssresscoessnre Pen. ©. 16 
carnal abuse of, not defensible by plea of subjection......... 22 
substituting one for another, deception... ......sesssssesnss> 214 
killing unborn quick child. .....esesesesersessrsssesesses 252, 251 
rape perpetrated ON.......sssesseesrersoseeessosasoe: peeleo wes 320 
deserting—punishment....... suseso cece eee cece neem ee eeee 335 
omitting to provide food, clothing, shelter, etc............ ... 336 
concealing still-birth or death..........cce cece cece eee eeeen 339 
hours of labor for—overworking. ..... cc. eee eee cence eee 739 
death of, attempt to conceal ......... ccc ce eee eee cece ee neces 755 


See Father; [legitimate Children; Legitimacy; Moth- 
er; Parent. 


CHILD-STEALING. 


PUNISHMENT LOR. sssi ienero ase AG eh eee A Ree eke wed .. 340 
JUTISAICHOD Of 45.0 ce ainews sacs eveegde cs eases vai ©. Crim. P. ' 78 
CHOSE IN ACTION. See Thing wn Action. 
CITATION. . 


to show cause why probate of will should not berevoked.Pr.C. 32 
to sureties on administrator’s bond, to appearand be examined 81 


to administrator and executor, to show CAUSE, CC. seses eens 85 
how served............ diner stetee 85 
to appear and give other secu- 

TUG Yat acclaim 9 a adie dee eaS 0 
to appear, how served...... 303, 90 
to show cause why estate 

should not be sold.......... 173 
to render statement.......... 240 
on Whose mMotion..........06- 241 

FOQUISIUGS OF snaiacees sud GUSTS ose eee Sega wea Teme takes 302 

served like summons in Civil action ............ 2 cece eee eneee 303 

personal notice given by, when..........-. jwise ge ie Ra ets 304 

delay for appearing and answering............ceeeseeeeeeees 305 

to answer writ Of error. .....eseserseseaseeens ++ C, Crim. P. 485 


CITIES. See Towns and Cities. 
CIVIL ACTION. See Actions. 
CIVIL CODE. See Code. 
CIVIL REMEDIES. 


not merged in criminal..........seeeeeees Wakes Reis ? me we ra 

classified. ....eesssoossssesseso TE E ee C. Civ. P. 11 
CIVIL RIGHTS. 

Classified. irc wuwiswee aay Ae as, h eV ewAee aloe tee resans G:C. T 

HOW Waived: ice 3 <6 dieen ap e aE EE Tate weeae 8 
CIVIL TOWNSHIP. See Township. - 
CIVILLY DEAD. ‘ 

When person deemed. .....sssssseseseresessosose } oie `P. T 
CLAIM. 

no persOnal—notice Of..... ccc cccccccreccccccceccsevesesaces 100 


of third persons to property attached. .........0e.seeececeaes 206 


ar gte — 4, E 
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1169 
1175, 1174 
1186 
1188 
1188 
1189 
1261 
1264 


207 
216 
217 
217 


217 
266, 217 


238 
253 
253 
266 
266 
266 
266 
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Section 


CLAIM—Continued. 


of third persons to property seized in execution. . ..C. Civ. P. 321 


and delivery. ... eee cece eee eee e terete tere ees wee eeeees 186 
adverse, in case of garnishment. ......s.ssessessaesessoeosero 373 
administrator’s notice to PIrESeEnb. ..esossrsesseseseesse Pr. C. 137 
how given—time allowed.......... 137, 138 

with proof of publication, | to be filed and 
recorded. .......esesseios cone ceeees 139 

presentment of— 

condition precedent. to right of action ......... Pr. C. 150, 148 

in case of death of defendant pending action ............ 
judgment before death of defendant ..... 154, 153 
time allowed for...............:. eee cece eee wceeeeee } 144, 135 
vacancy in administration extends time for.... ...0++-e00 149 
not presented within the delay, barred, except........... 140 
by judge of probate, how made— proceedings ............ 143 
by administrator, DOW. eeeccccccvceecceccccseeaeueeeeens 158 
how proved, indorsement—notary’s certificate ........... 144 
claim, how proved for presentation ..........00. seceecee 141 
allowed and paid without presentment ..........ee.0ee.. 142 
presented, duty of administrator—indorsement ....... ... 144 


allowed by administrator, presented to judge...........-. 144 
and judge, filed for payment in 


judgment in......... cece eeeeee ecw ccecenevcssees 295 


CUE COUTSE.... ec cece eee 145 
judge to keep recorded list of claims allowed .........ee0.005 145 
partial allowance Of............c0eaees eee eee c ee cece ee ncee 151 
doubtful, may be referred ...........e.eeeeee essses seee.. 106, 155 
rejected, action for—jurisdiction............. sec enccsccreseee 146 
judgment for, no execution ........seessosessseceo . 152 
before death of debtor, executor y, when ... 153 
after death of débtor, ‘payable i in due course 154 
costs, administrator, when liable for ........ ewe acess seeece 157 
action by administrator, how brought.......+..6. econ eens 158 
allowed, not affected by limitations .......ccsseeueeece . 202 
may be presented at hearing of application to sell............ 175 
against real estate—limitation Of... s.s.s seee. C. Civ. P. 38-51 
action to determine. ...s....seoscsses» 650, 635 
Pr. C. 162 
all property of decedent subject to payment of....... } C.C. 756 
buying, to sue on by attorney. ..s.ssssssssesoseere . «Pen. C. 196 
justice or constable es eer ss 196 | 
loaning money on, on condition of collecting same........... 197 
against townships, how adjusted...... e... Pol. C. (ch. 23) 87-90 
CLAIM AND DELIVERY 
may be had, in what case.......,... Ses ceeeeeeeeees C. Civ P. 176 
on claimant’s affidavit and bond............. 177, 179 
plaintiff makes the order for. ... 0... cece cece cece cere ee neces 178 
undertaking, conditions Of. ........ cc ccee es eeeneees 179 
sheriff executes the order, HOW... ..ceceeeccerccescecces 179, 184 
to serve on defendant notice, undertaking, etc........ 179 
defendant may except to sufficiency of sureties..........000-- 180 
sureties to justify... 0. ek cece ccc cee eee eee rece ee seeee 180 
property delivered to defendant on his undertaking.......... 181 
defendant’s sureties to justify, hOW............ce eee eeees 182, 183 
sheriff to preserve property and deliver to person entitled.... 185 
claims of property in, by third person, how treated........... 186 
sheriff to return papers and proceedings to court...........+. 187 
allowable in like case and manner as in Code of Civil Proced- 2 
UTC. .sessnsereresescooserecrveresovenesossseenssenne . C. 
limitation of action. .....ssssessesee. seseuseresess C. Civ. P. 54 
form of Verdict in........ssesesecssesssescossoecsesessseese 263 
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Section Page 
CLAIMANT. : 
of funds paid into public treasury...... eseesssesesses Pr, C. 296 265 
asserting right of conveyance, death of. .....ssessese ENR 230 251 
of thing lost to furnish proof of ownership. ....s.sses.. C. C. 1066 962 
CLERGY MAN. f ; 
not compelled to give testimony, except...... Liae C. Civ. P. 499 139 
CLERK OF DISTRICT COURT. 2 
appointed by judges of district court.......... Pol. C. (ch. 14) 1 340 
one to be elected for each County ........ ccc csee cece eneceees 1 340 è 
when to qualify. ...sesesssssssessosessessesesecossoesocess .. *2 633 
oath Of oo isos ke ananpi naa eun e e n A (ch.5) 8 325 
bond of, to the territory. .......erssesssrrereseeesesererenss 5 325 
conditions of-csscscciarsiss eredo nrar a ra 2 324 - 
PCHAL sum Of oe seas einer tere tee NETRA Cane de 6 325 
num ber Of surefies..........ss.seseserorrereresos Wa i 326 
neglect to Give—VACANCY..... cece ee eee cece neces 1l 327 
approval Ofsenscisicipisim eene Eaa A sce sue 5 325 
how Executed csicisc gaits kiesi n ya Ae E 8 326 
to be filed, when ....pessssenrsesseseses EEEE 5 325 
how construel 6 eceru endothe eee ae ese a S sais 12 327 
Habilit où 261452 ukscvicwitasetoeeoasaha ais (ch. 14) 2 340 
may act by deputy........... cece cece eee e ee eeeeeees } ( ia i ay 
is liable for acts of deputy........ccceceee eer eee ences (ch. 6) 1 327 
may require bond of deputy.............. re S S 1 327 
is entitled to copy of statutes ..........62 soersoroeseso (ch. 3) 4 821 
exempt from jury Guty...... ccc cc cece cence ccc cc cece (ch. 19) 1 350 
to keep his office at county seat.........0..00 eens .-..(ch. 14) 1 340 
DUTIES OF. 
i reneral ecco raset aiaa a a Mw p eaaa eS dares 1-5 340 
to approve bond of notaries public.......s...ses. (ch. 17) 2 343 
to receive and keep notaries’ records deposited........... 7 344 * 
to record commission of nNotary...... cece cee eee eeeeee 9 344 
to certify legal capacity of notaries. .......... eee eee eee 9 344 
As to drawing jurors. l 
to make requisition on county commissioners for addi- 
tional names for jury duty.............. Sore (ch. 19) 2, 3 350 , 
with sheriff, county clerk, and treasurer, to draw grand 
and petit JüUrÒTS. o sneon esate Scene e i 3 350 
to write the names drawn as jUrymen.....seserssersses. *2e ` 636 
on separate tickets and deposit in bOX.......sesssesesssse 7 351 
to preserve list of names furnished by county board...... 7 _351 
with sheriff, to draw from box number of jurors ordered.. 8 352 
i to issue venire or venires, hOW.....esessosrsosssesecseese 9 352 
penalty for neglect of these duties. .........sssenersese. 15 353 
to record decision of county board declaring road vacant. 
: (ch 29) 35 496 
fees of ocd Bea eee Ol Si aN ERE R bee wea Ske PIES (ch. 39) 4 538 
may require in advance. ........s.essssscevoesssressse 32 549 
to keep table of fees posted. .......nenessssessoresesessesse> 33 549 
books required by, how furnished. ......esesesssosesse. (ch. 21) 29 359 
DUTIES OF. 
in appeal, receives deposit for costs...........- C. Civ. P. 414 122 
to be served with notice of ........0.2-seeee- 407 119 
receives and files undertaking............006+ 423 125 
to transmit the papers..........s.eeeeeeeeees 408 119 
enters “secured on appeal’’ on judgment docket, 
W HOD oss wise vie eins REA eae wie Re A ee ee Sess 300 88 
in arrest and bail, receives deposit..........ceeeseeecees 168 48 
to refund deposit when bail approved 169 48 


to apply deposit to satisfaction of judg- 
ment, When ....... ccc ee eee eeees 170 49 
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Section 
CLERK OF DISTRICT COURT—Continued. 
Durs or—Continued. 

in attachment, issues warrant of, how......... C. Civ. P. 198 
may issue several writs at same time..... 201 
order appraisement in.........-.00. 214 
approve bond and discharge......... 214 

tO TAX COSTS eeii 6a bes aia wa HERE KS ERT ee Food ww ee 379 
ON NOCE 55 we'd wh waikew cu tyne es ATRE ase 387 
include interest,..........- cece eee ener ees RO kraaie 386 
enter judgment, NOW os sas 455-48 4 eae tee aOR nee 298, 291 
keep a «judgment DOOR nons godd odin winwewainen'e dow aa 297 
judgment Wocketcs sé hess. sees vies since ae oes 301, 300 
docket Judgments, how. ........ 2... sees eee eee ee 300, 301 
enter assignments of judgments.....-...... 0... ee eee 302 
judgments of justice of peace, how ............. 304 
cancel and discharge judgment liens, how............ 303 
make up and file judgment roll.........ccseceeeeeeees 299 
certify judgments of record .......... cece ewww eens <.. 557 
keep a register of actions.. .........cc eee eee eee eens 530 
enter causes on Calendar, HOW. ........ cece eee e eee neee 238 
To recerve, file, and keep papers and records. ....eecececevens 229 
in claim and -GeHVvery. s.cvsuesecaw cass needed sesso ess 187 
DUNS of exception. 264 wo 06556 EES Baan ede Cee aaes 283, 2S0 
summons and pleadings. saci. ws da Ried dese cewe oe ee ease 521 
agreement to compensate life-tenant, when.............- 574 
report of 1eferees, to make sale ....... 2. cee cee ee eee eee 5¢0 
appointment of receiver................- Caos hae ae ewe 372 
notices OL NeW toes Gadel. dicate eens oteig es ee bes 663, 658 

to issue summons in case of bastardy.........-..eeee eens eee 738 
execütion,; WIEN eei vas nde sie Slee cede od Hee ans eck 312 

enters confirmation of sale, ROW......... cc cece eee eee ene 343 
issue subpoenas for Witnesses. .... 2... cee eee enone 502, 449, 447 
may take depositions. ........ cece ee eee cee e eee e nee eeees 471 
receives and opens depositions, how............cee ce eeees 506, 478 
certificate of, must be under seal. ..... spec ecee ccc cece nee eees 497 
may receive notice for non- resident, WHEN oes veces: se wera hi 520 
funds of unknown party invested in name Of...............- 585 
to administer funds of unknown party, how.............e08. 587 
may be mortgagee for unknown palty.... ..se. see eee e eee ees 373 
to transmit judgment in certior are... cece cece cece code wecces 693 
verdict IN MANCAMUB. conse veveeeccect sen eneeeas 703 
prepares tickets and draws jury......ce.cee cece eae eeeeee 242, 241 
calls names of jurors on rendering verdict............. 0.000. 258 
reads verdict to jury and inquires, etC.......5 cece cence seen 258 
to keep minute of proceedings Of COUTt....... cece cece eee 271 
may be amerced, When. .....sesscsessecee cave E E 361, 360 
must enter amercements on records of courts. E ae park way 363 
may take acknowledgments. .....scesssece-sccen cece `G. C. 657, 656 
depositary of damages assessed by railroad commissioners. ... 452 


to transmit copy of report of railroad commissioners for rec- 


Odi ET an E E A banned eevee aceeel 452 
to keep register of names Of firmsS.........eeeseeee cece eeeees 1447 
to give notice of application to dissolve corporations ONT 418 (4) 
is custodian of the criminal records......... C. Crim. P. t an re 
to minute the orders, decisions, judgments, and proceed- } 171, 286 

ings of the Court,........-. eens eee eee eee wees wove § 408 
duty in proceedings to remove district attorney.. 69 

in arraignment of defendant ................... 253, 251, 250 
in change of venue—transmissal of record........... 290, 286 
in impaneling trial jury..... 300, 299, 298, 297, 301, 304, pe 
to read indictment to jury at trial... .... csc cee eee ees 343 


1341, 1343 
1344, 1349 
1299, 1316 
1334 
1283 
1311 
1817, 1316 
1318 
1319 
1325 
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Section 


CLERK OF DISTRICT COURT—Continued.. 


duty to transmit copy of indictment to adjoining county, when 
C. 


rim. P. 364 
on rendition of Verdict. ........ cece wwe ee eevee 408, 407, 392 
to issue to sheriff warrant of execution.............. 443, 447 
ım writ 0) Hc) 6 0) er 485, 483, 482 
to issue blank subpcenas for defendant’s witnesses... ... 503 
to pay over money deposited as bail...... ee cence neces 559 
239, 240, 242 
to issue bench-warrant, when........ eee cece 202, 201 
432, 433, 434 
subject to removal, for what causes..........s..sseeeeeeees 56, 70 
mutilating, defacing, or concealing record....... Pen. C. 172, 148 
embezzling money or property in his custody.......-........ 172 
conniving at escape of prisoner.............+.ssee eee reeees 173 
permitting inspection"of presentment by grand jury...... 218, 206 
making false certificate or statement. ......... cess seeeeeees 224 
administering false Oath. ........ 66. cece ee ere cect ee ceeeee 183 
CLERK OF BOARD OF TRUSTEES. See Town Clerk. 
CLERK OF COUNTY. See County Clerk. 
CLERKS OF ELECTION. See Hlections. 
CLERK OF GRAND JURY. 
duty Of... .. ce cece ee cence cere cere er ereeneerees C. Crim. P. 182 


CLERK OF SCHOOL BOARD. See School Township Clerk. 
CLERK OF TOWNSHIPS. See Township Clerk. 
CLOCKS. 


peddlers of, to be’licensed........0..eeeeeee Pol. C. (ch. 28) 80-82 
CODES. 
CIVIL PROCEDURE. 
is not retroactive, unless .....0. sees eee eeeeeee C. Civ. P. 2, 9 
liberally construed......... cece cece ee cece ce renee teens 3 
excludes common laW......ssassssessssesesesaseeensasoeo 3 
proceedings already begun not affected by.............6- 4 
rule as to limitations. ......sssssssseressesessresresesso 5 
how cited....s..esssesesesesssocsssesosososecesesesers> 10 
words and phrases, how construed.,.......... eee ee eeee 7 
words of special signification............ cece ee even aene 8 
repeals former laws on same subject...........+++0e-see- 9 
how far applicable to proceedings in justice’s court.J. C. 103 
CIVIL. 
1 (<0) œC. 1 
excludes common law...... ccc s cece cece acne sceeeens 6, 2129 
general divisions of ......... eee cee cece seer ee eee sesceee 9 
not retroactive....... eee ce ceene ane ee cence seeeenee 2133, 669 
liberally construed.............. eee e ccc eee eee eee ec ees 2129 
how cited or referred t0.... ccc cece esc cc rescence cccsvees 2129 
Or CRIMINAL PROCEDURE. l 
title of......seneesesesnsesuesssserseessas ...C. Crim. P. 1 
not to be strictly, but liberally, construed............... 602 
is not TECTOACTIVE. 2... cece ee eee eee eee cece eee oeeeees 603 
interpretation Of wordsin........s..sesssssossoses .- 604, 607 
applies to, What... 2... . ccc ccc eee e eee ec eee eeenceee 608 
supersedes former modes of criminal procedure. ........% 609 
when to take effect........... 2002005 eee en ccc esac eeteee 611 
CODICIL. e . 
how revoked...... ao eee wee ence eee aces ec ea eee ceeees C. C. 714 
will includes. ... cece ec cece tee e eee e eee teneeeeeee 173 
COLLATERAL INQUIRY. 4 
not as to validity of corporation. ...ssassssssseeeo cecccseees 3TG 
Pod * 
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1436 INDEX. 
Section 
COLLEGES. See Educational and Benevolent Corporations. 
COLLUSION. 
defined.......... ere eee rr ee Lene teeeeesue eC, C. 61 
proved, defeats divorce 6 o..5 Gewese sane bie se west aeteavesesvcase GL 
COMBINATION. 
to resist execution of legal process.........ce+ ceeenes Pen. ©. 484 
COMMISSION. 
of notary public to be filed and recorded...... Pol. C. (ch. 17) 9 
to take testimony .....ssesss.osscsrecseseceeese C. Civ. P. 471-474 
COMMISSIONERS. l 
To TAKE ACKNOWLEDGMENTS OF DEEDS OUTSIDE OF THE 
TERRITORY oos aieiaeo a a a h Pol. C. (ch. 16) — 
TO MAKE PARTITION AMONG HEIRS. ..ssssse sresreis e ets 0-219 
appointed by probate court .....sessessessoeesssecsereeso 279 
order, decree of distribution, etc.—their warrant......... 279 
not appointed until notice, how.......ceceesceee eae ates 280 
may act in different COUNTIES... ..... cece ee eee e eee wees 281 
duties of, how performed. ......esssssssecssesessseso 282-287 
Teport OL. dic eccuak opie ew hod n ta oa a aa Rare Te 288 
not to be appointed, When........ cee cece ec eee ec cee eens 259 
TO ASSESS DAMAGES FOR LANDS TAKEN BY RAILROAD...C. C. 45 
appointed by district judge.............. ese eee we eeee 451, 452 
on application after notice...........eeeeeeeee 452 
to be summoned by sheriff............. apace eta’ auian 452 
qualification of—oath.........senosessseossssesressessoe 452 
to make report of damages found to clerk of court....... 452 
report of, may be reviewed by district court............. 452 
appeal allowed to supreme Court .........0.008 452 
have jurisdiction over all cases in same county..........- 453 
vacancy in board, how filled........ EEEE Gy eqns ate w+ 453 
compensation Of .........sesessesevesesessseeeeo MTE 400 
TO TAKE ACKNOWLEDGMENTS. ....seesseeseoro E GOT 
for the county, see County Commissioners. 
to lay out wagon road............ speen 486 
to examine roads, see Hxaminers. 
COMMITMENT. 
warrant of, what to Contain...........ccceeeceeee C. Crim. P. 30 
TO OR. secr 0iesd tat oa es cena E ke isa euwarvawas 153, 152 
copy of, to be furnished the prisoner........... TEE EE 684 
for examination, form of..... ReNbe eteees sauces etaaius esate 141 
of fugitive from justice...........cccccccecccercccccccees 586, 585 
of prisoner after Conviction. .......se..cressececevsososeseoeso 410 
OXONETALES DAIL. coc ce ess cc casa de ee eee cewek i eee ee see ds 521 
for contempt, see Attachment. _ 
COMMON CARRIERS. See Carrier. 
- COMMON LAW. 
divisions ot, public and domestic..... RIE SEE „00. 4 
evidence of, where found.......s.cccssesoses eee ror er 5 
Code excludes... vices yews see cased aces E ae a ath waerg et wens 2129, 6 
rule of strict construction abolished..... emia estas C. Crim. P. 602 
operative when Code silent... ..... 0... ce cece cee cece cece cnes 610 
district court -has common-law jurisdiction........++++4. sesu LD 
COMMON SCHOOLS. See Schools. 
COMMUTATION. 
of punishment, governor has power Of........... EEEE 545 
COMPANY. 
defined iit ino peeks ho sek os ETER ies e... Pen. C. 675 
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Section 
COMPELLING. 
adjournment of legislature.........e.seeeeeee. ...... Pen. ©. 116 
legislature to annul or pass any bill, OOE Era AA E, 118 
form of religious belief. ........c.ces cceccevs cess cusnesccces 52 
COMPENSATION. j 
mutual judgments compensate each other... ... C. Civ. P. 644, 305 
in making partitions. .........o.ssssssssssesessoesosssesss 574, 575 
to egualize SHALES < ieser essa ween EREE aA E EE AEST NE a 588 
of public officers, see the several public officers.. Pol. C. (ch. 39) 
depositary, rule for determining .....es.ssoscesesonee C. O 1059 
holders of property under NOs E EEE E 1766, 1710 
TUSTE senres eh Roe ops Cas S eS SEE OVA SS ONSET See 1327 
assignee for benefit of creditors ........... ja tease eese e 2044 
employe dismissed for Cause. ...........esssecsoeeseoseree 1155 
Who quits for cause...... 2... esses essence eeees 1156 
when rescission of contract is adjudged .........seseeeesveeee 2010 
to injured party in lieu of forfeiture... .......... cece neenenee 1939 
is usual means of satisfying private injuries...........eeseees 1938 
for delay in performance Of Contract.......... cece ee cece aces 841 
COMPLAINT. i f 
CODE oF CIVIL PROCEDURE. 
as plaintift’s first pleading. ......essssessesose. C. Civ. P. 110 
form of, title of action and COuUTt. ..s...csessessssseceese 111 
what to Contain generally .......sesessseseensosocesosee 111 
in action for usurping office............. 536 
to foreclose mortgage ......... 620 
Of parition. ........ssesesess. 549 
must be subscribed by plaintiff or his attorney .......... 125 
must show good cause Of action... .....e..esesesseseeese 113 
may set up, several distinct causes of action........ Seas 136 
each cause to be stated separately. ............eeeeee. 119, 136 
account, how pleaded in. ......cccsveccccecesccoessesnes 127 
judgment, how pleaded in. ..........cceee cee sees TETN 130 
performance of conditions precedent. ........essssseesas 131 
private statute. ......sssesesoseseseosseeresrresereeesse 132 
in libel and slander, what to aVer.........sssseressessee 133 
description of real property, how stated in........-....6. 637 
when and where to be filed............cceceececeeceeens 521 
may be verified Or NOt. .......cccccccccccccccccsacece 125, 126 
need not be served unless demanded.........eesceeeevece 99 
must be served with summons, WheN..........eeceeeeees 104 
may be stricken out on plaintitt’s refusal to testify....... 443 
demand of, limits the relief sought............0eeeeee eee 293 
intervention must be Dy.....cccseceeusecceuceeeeeteeees 90 
amended, must be Served...... ccc cece scccreccerccecece 115 
in bastardy proceedings. .....essessssecsesseseeceseesse 738 
SupPlemental .......s.sssssseseressoveseoeesecooeesees 146 
to review judgment, When......ceccecee scence ccccescene 86 
JUSTICES’ COURT. 
may be oral or in writing. ......sesssseseseoeres J.C. 20, 19 
WHAT ISS 46 5es acid bee wacweu eid eVaame heey eens eeseNe 21 
not to be verified, unless. ........eesessssseeseseeesesesoo 19 
in forcible entry and detainer, verified...........- asradi 37 
in criminal proceedings, what issc ec ciatunseus douse ncet 106 
for violation of liquor law........-...+.se008- Pol. C. (ch. 35) 4 
in criminal proceedings, search........e+..seeee- C. Crim. P. 564 
controverted, trial... cceescccsecccenseccecsccnsenes senses 575 


See Information. 


COMPOUNDING. 


crimes, What IS oie csnctc cen eo6h bouwtaeenokes es pesoee .Pen. C. ioe 
prosecutions, what is....... ere Se E E bea saree aie tones 185 
indictment for....... Cit nbieieseeeses Os Crim: P. 235 
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Section 
COMPROMISE. 
offer of, in civil actions........... Eese Coene .C. Civ. P. 432-435 
of misdemeanor, when allowable ...... saaana C. Crim. P. 524 
conditions OÊ. .ssssiesesccsie orice Gees E E ENE 527, 525 
order for, bar to further prosecution...... re er ieaves O60 
COMPUTATION. 
of time allowed for doing an act........cce cece eens C. Civ. P. 6 
constituting period of limitation. ...........0...2 000 5 
of notice to probate will....... oe eae earner es «Pr. C. 15 
of interest on judgments ...sesessssesacseeasse Sak adenvesss dél 
CONCEALED WEAPONS. 
carrying, A MÍsdemeanor......s.ssessssssesesesoseoeo Pen. C. 457 
CONCEALMENT. See Insurance ...0.eeecceeseees C.0.) eon ape 
CONCLUSIONS OF LAW. 
to be stated by judge in writing......... ccc see e eee eee Pr. C. 23 
CONDITIONS. 
precedent, how pleaded.............. see eeeeeeeees C. Civ. P. 131 
to action for damages for stock killed 
by railroad ....... eG on nates 680, 681 
to action for damages done by domes- 
tic animals. 6 cits ce o5s cei cae seseo» 
preseniment of claim against estate............... Pr. C. 150, ja" 
proof of notice given, to settlement of account............... 255 
of ownership, DeAnna ls rac C. O. 196 
two kinds of—precedent and subsequent...............00005 197 
precedent wrong in itself affects contract, how .............. 198 
restraining marriage, void, except .......... cece eee eee 199 
restraining alienations, void, WHEN dca oe taweauenas 201, 203, 200 
of obligations, see Obligations ee ee er re 804-812 
delivery of grant to be without. ....ss.sssssessseseseseeo 609, 608 
on mode of executing POW ORs aka anl oa stewe ws decks 321, 320, 319 
estates: limited ON a. tusnwiwsd sees eieLelnGs iG e ciuk we ka ets 235 
in wills essnee ete hwacn a) da eed hoe bees 752, 751, 750, 749, 748 
offer ot performance to be free from ....... cee cece ee eens 847, 843 
when may be on condition.............. 847 
in mode of communicating acceptance of proposal ........... 893 
failure to perform precedent, revokes proposal............... 898 
right of re-entry for breach of, assignable only to owner..... 603 
no uncertain, to be in negotiable instruments............ee0. -1822 
subsequent, implied i in condonation.......e..ceceeeceecceees 61 
precedent, to pledgee’s right of sale.......ccceeeceeesccceees 1772 
trivial, disregarded. .....s.ssessvecesossacesessesosscesecees 323 
Dinding, WU oi sc bie eae ae rera erene aaen 5/0 Ree EEE ww Re S ie Wel ey 324 
delivery Of grant ON......eseeecenee phasis 9 Sale Maw T 609 
in will, alkects probate, HOW wis es vc cece eee s ded see cava s deees 690 
of conviction, see Conviction. 
CONDONATION. 
defined. ossis Siw cane sea gare ieee es eT ee en re enema 61 
shown, defeats GIVOrC6 .... ca. veeee wre. werden deed dsasecienbs 61 
CONDUCTOR. 
intoxicated while on duty. ......ccc ccc e ee ccc cece eee Pen, C. 464 
violating or omitting duUty........ssssesesecseosoassssoseose 465 
CONFESSION. 
of judgment, how executed. ....sessssesoesseso C. Civ. P. 715- a 
HOW ONLOLEG so. ocean ys Wests Sew eee eee Deen a des J. O. 
partners cannot confess, when.............. eee C. ©. 1422 
CONFIRMATION. 
of sheriffs saleicssusiesesia nir Esana eE tes C. Civ. P. 343 
all sales in administration, before title passes ....... Pr. C. 163 
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INDEX. 
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CONFIRMATION —Continued. 
of all partnership property. ......sseeeseses. pennata .. Pr. C. 168 
sale of real estate, conditions Of. .........ssesesosesses 184-194 
report of cCommissioncTS........ssesseiesesvescesseeesoses 288 
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taking, from minor, for right to free vocation......C. C. 156, 155 
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seasonable time after notice to remove freight... ,1228 
CONSIGNOR. 
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rights of, as Shipper. ........sesssssessssocresecoosecseo 1222, 1223 
to have bill of lading in set8.......ssessoseessusesesse. 1233 
stop and retake goods in G7a@Nsitu..crcccecccccccees 1815 
CONSPIRACY. 
defined orne thaws oe Sy ea then 6 Dae eee eae ONTARA sen ve Pen. C. 225 
concocted out of territory against peace of territory.......... 226 
overt act necessary tO CONVICE...... eee eee ces eee cece einan 227 
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OF accomplice if. sesir esteses e se 6 eek ered EE ewes 356 
CONSTABLES. 
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BoND oF. 
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penal sum of, how fixed .......eus.esesossesssossesasoes 6 
number of sureties required ........... EE We 7 
delay Tor LIVING bisnce cents re ienee ei eawsK ee ewes 10 
neglect to give—vacanCy......ssssssesesssseee seen seca ee 11 
äpproyal OF 656.6 ser tue nes ress a ete wok E Ea a Ra 5 
how executed.........esessesssessecosososso 8 
account, condition precedent, when.......... 13 
to be filed, Where. .....sesssosessssesseseeseo 5 
how construed. .........sssoesscseseoosusees 12 
to account to county board. ....esseessesesrese wees (ch. 21) 51 
failure to account—penalty.....essesssesaseseseresrerersees 52 
fees of, same as those of sheriff... oy. cee eee ees <.. (ch. 39) 19, o 
may demand fees in advance......... eae cat a Neko ew ET ER 
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to enter complaint against liquor dealers, when....... (ch. 35) 18 
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may be removed, for what causes.........+seseeee csssecnoee 3 
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elective township Officer. ....... cece eee ee cece eee (ch. 23) 12, 24 
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term of office two years siewe ERE aaae eceeas OTRE 45 
resignation Of........escessseeessoesesessoosees ETEA 46 
special, may be appointed by judges of election....... (ch. 27) 24 
duties of, how performed. .......sessssssses ssosooeo ....J.O. 17 
is executive officer of the court....... eve ere Tere es T 
is a peace officer.........ess.sseessosesseesseseese C. Crim. P. 99 
mutilating, falsifying, or concealing records... ...ss. Pen. C. 172 
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arrest prisoner, WhEN........... cece cece eeee eens 179 
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pleadings ....... PE E E Ao 
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grants—genera] rules............ err eee er es C. C. 612-618 
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persons infected with, how disposed of...... Pol. C. (ch. 23) 57-59 
CO TEMPT OF COURT. r 
defendant punished for refusing to obey judgment . 376 
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CONTEMPT OF COURT—Continued. 
county board may be punished for, when..... Pol. C. (ch. 21) 50 
coroner may punish for, hHOW.... ....sseee esse eeee cess eeee 71 
-city justice may punish ‘for, how. - eo ee (ch. 24) 71 
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for failure of duty in drawing jury............ Pol. C. (ch. 19) 15 
CONTESTS. 
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CONTINUANCE. Bee Postponement of Trial. 
CONTRACTS. 
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PARTIES TO. 
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See Minors; Unsound Mind......sesssooseseseses> 10-26 
identity of, must be ascertainable .......sssessecsseosesso 874 
husband and wife may contract with each other, how...79-80 
beneficiary, a guas: party—right Of ........essessrereese 875 
may waive provisions of the law...........sseeeeeeeeees 1937 
See COngent osuere oort ea pe eee Sees 876-900 
OBJECT OF. 
AANER na 504s EEEE T We EEEa EEN 901 
must be lawful, possible, and ascertainable. wile cdr a ees 902 
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single and unlawful, contract void........... cece eeeeee 904 
several, and one or more lawful, and one unlawful con- 
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CONSIDERATION OF. Bee Consideration... ..+sceeeecvecees 906-914 
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is express or Implied....... cess cece wee eeeenenes 917, 916, 915 
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be CnlOrced cee tea eetas ech enie a ie hale need eee aes 919 
what must be in writing—enumcration........... ...991, 920 
Written excludes Oral. .... cc. cece acasnccenacconsensences 921 
takes effect on delivery........sssseseeeeee scene 922 
provisions on transfers apply t0O....sessssssesse. 923 
See Delivery. .ssssessessses (eee ee ee 604-611 
seal to, how affixed .......cceceecrccevecnsesencs 924. 
NOt required ON... .cceeceeceneescsees 925, 623 
INTERPRETATION OF. See Comstraction ....sessseesessese 926-952 
UNLAWFUL. 
defined ceho eres enews errr eS eer eres ee eee ee 953 
exempting party from effects of his own fraud or } 1261-1263 
negligence, see Restraints ....... 6+. eee cece eees i 954 
fixing penalty for non-performance.........++.--+++++++ 955 
in advance amount of damages for non-perform- 
NCE. 45. Wiese eos aN Wises tase Sew eek 957, 956 
restraints on exercise of legal remedies.........-..-.+--- 958 
rights to exercise lawful occupation........ 959 
OXCEPLIONS.... 6... eevee eeeeeceeeee 961, 960 
in restraint of marriage, void except. ...s..sssesoseeses .. 962 
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EXTINCTION OF. 


as in case of other obligations. .......ssesssssesssso C. C. 963 
by rescission, see Bescission....ss..sesseeseresesesees 964-967 
by alteration, see Alteration. .sssssesssusesecsesorueseso 968-972 
by cancellation, see Cancellation... sesse.. 2011-2013, 968-972 
REVISION OF. _ 
a legal right in case of mistake or fraud................. 2004 
presumptions governing in such Casé.........eseseeeeess 2005 
intention of parties and not language governs........ ... 2006 
may be first revised, and then specifically enforced....... 2007 


of minors, see Minor. 

of marriage, see Marriage. 

of sale, see Sale. 

of insurance, see Insurance. 

of decedent for purchase of land, how administered..Pr. C. 198-201 


to convey, how executed..........+seeeceeseeeeee 221 
CONTRIBUTION. 
due from all joint obligees, when...........ceeeeceeees C. C. 803 
due from several insurers to return premium, when.......... 1546 
order ot, for losses in double insurance......... sesserecsess 1558 
to general average lOSSEes.....susssssrerereesesesesesereeeron 1627 
in double insurance...... Suede es ee a 5 anaes wales wid 1558 
insured may collect alifrom one insurer and subrogate others 
COTS TICS saties tsari koe oS Rie ds a eied a e ninaa ead 1628 
surety, paying the debt, entitled to, from co-sureties......... 1684 
stockholder paying the debt entitled to, from co-sureties..... 514 
accommodation indorser not entitled to, how.............-+. 1850 
right to, not affected by release of one of several joint debtors 869 
by mate and seaman to make good an embezzlement......... 1201 
to adjust loss by jettison ..........-. cc cece eee a EE 1248 
due by devisees and legatees, When. ...seserssserosesss Pr C. 197 
CONTROVERSY. 
submission of, without action. ......sessessssee ©. Civ. P. 718-720 
court to determine, when and how............-eeeescneccese 89 
CONVERSION. i 
party converting to restore, Unless.. ........esccssoseese C. C. 977 
measure of damages Or ...i..ssesessesecsoresesesesoes 1970-1972 
CONVEYANCE. 
. by administrator’s sale, not till confirmed............. -. Pr. C. 189 
same—What to TECilG os 5 sine nas ee tae Hordg aes whee Jala wes 189 
in performance of decedent’s contract............. 221-231 
fraudulent, set aside at instance of creditors.............. 218, 219 
deped Hae roana ates O E E K E EE OS eeees C, C. 672 
See Transfers; Sates. 
CONVICTION. 
foreign conviction or acquittal good defense ...... ... Pen. ©. 745 
of perjury disqualifies as a Witness. ......esesesssseessssisese 165 
must precede punishment .......cccceescesccccvercccccecces 8 
Of second Offense cs eresssa bw baw ces Heke et aai e 757, 756 
of two or more crimes—how punished..........0e8 ee ee 758 
works forfeiture, When .........sceceesccrcccees cosenncseces TOG 
conditions Of—corpus delicti ......es.sssssssseressee seseo oe 239 
former, bars further prosecution ......... meee nae C. Crim, P. 82 
in one county bars prosecution in another ...... eesccceseses. 83 
can be had only on verdict of Jury ..... cee cece secs ccsesceces 14 
not on testimony’of accomplice alone.......sccccesccecvecees 356 
judgment upon verdict ..... cecum ea eres Bowie tet g ante e% 404-406 
of infamous crime disqualifies executor.............. Pr. C. 46, 60 
judgment of, in justice’s court ............ gee Seen see J.C. 126 
for felony, cause for divorce ..4....ee cece ece es seess O. 60 
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CONVICTS. 
Of illegal voting. ss esse trean nuns aa A dow euiee ues Pen. C. 69, 65 1146. 
person of, protected.. ......esssseesessssosssenesereresesre» 765 1266. 
DDUSE Ole oS r aeea a A ewer E er o a wae Rees *765a, 765b 1266 
general care of, in county jail................ C. Crim. P. 627-662 13872-1379 
justice may sentence to hard labor, when..........-..eeees. *19a 1276: 
governor to contract for keeping Of. ....... 0. cece eee eee 663 1373 
sheriff to convey to territorial prison............+ceee eee 665,451 1380, 1341 
pardon of—application, etC.........0...eerceeeeeeceees *551a-551d 1358 
importing Ol cess serisine ties rate ieee areas A E EE Pen. ©. 215 1170- 
communicating with, without leave............ TE peo Wace, Sats 222 1170 
felon disfranchised, except ........ a as AR aoa x 69 7 tae 
re eee : , o 5i , 1, *32-* -6 
discipline in penitentiary........ i ol. ©. (ch. 53) r 7 a, e 
: } pt. 1, #53-*58 698-699 
leasing labor of ............2.6- ik aaa wees { Bi 2, *44-*48 710-711 
United States convicts, care Of. ..... see eee eaee ooo pt. 1, ¥48-*51 697-698. 
See Penitentiury. : 
COPIES. See HLvidence. 2 4 
CORONOR. 
elective county officer........ . Ly Sine ce tet E (ch. 21) 15 357 
election of, how certified........... ccc cee eee ees (ch 27) 31, 34 451, 352 
“Toat OE swan, maai a ees Aes R a A aon Rane Ts (ch. 5) 23 324, 325 
Bond or 
LO: TNE COUMLY: xixcish oth oN Sere Ewe Bae MASSETER TS Nee 5 325 
conditions Of: serres erce cause waaesaeh neues ceeee nas 2 324 
penal sum of—how fixed ...... 0.2.0. cece eee eee en ene 6 325 
number of sureties required .... 0... ce ccc eee eee eeeeee 7 326. 
delay for Sivih. a peirsin a rerneyier i dsa Urnen ea 10 327 
failure to give—vacanty...... ccc eee ee cece cere 11 327° 
approval Of: a asa phi weed iw ra atin Gaeta edie Soe wees 5 325 
how @XCCULOd gcc lees stehaiee tea ance a0 es Dene Mat » 8 326- 
account, condition precedent, when............ 13 327 
filed, with oath, When... ..5...66css0 seeeeseasee rie ese ne 5 325 
how cConstrued © sii s 5 i a aa Li e a he a 12 327 
DUTIES OF. 
acts as sheriff, When ncietacnwesees i cae sateen es a 19} a o 
to hold inquest on dead bodies, when........,..... (ch. 21) 68 369 
summons jury of inquest, OW. ..... eee eee cee eee eee ee 69, 70 369 
to administer Oath tO JUrors.......0 cece ee cee wee e ew eens 70 369 
may subpoena and swear Witnesses... .... cece ee eee eee 70, 71 369 
may punish for contempt........ ccc cece weenie Kiera ers 71 369 
testimony written and subscribed... ........e.esee Coses 73 370 
return ot Verdict, form Of so. oases es eceels weeds awa edewes 74 370 
inquest kept secret, when..... Siete ieee ous Reels 75 370 
may order summary arrest, how..........- ia tn aeaa sasa wee 76 370: 
to issue warrant Of arrest... 0... ccc oseese ee tee ene sasana 00 370 
how, when accused not present........seseeserere coe CT 370 
warrant returnable before justice of peace........-6+... eens 78 370 
to recite, What, in lieu of complaint...... cc... seeees © 9 370 
makes return of inquest, HOw. .... ccc cee eee eee eee Cente 80 371 
MISCELLANEOUS PROVISIONS 
to have body buried, when ...... cee cece eee ee ceeeeeveee 81 371 
expenses of burial—how paid........cc cece cece ncnecveees 81 371 
office vacant, justice of peace acts AS...... eee cere ee eees 82 371 
may summon physicians to view body........ ivaaueuewes: 200 371 
* compensation to physician (ch. 21) 88 oir 
pens to physician. .........eeeee sees (ch. 39) 11 543 
to deliver property found On DOGY...... cece cence (ch. 21) 84 371 
account of coroner for services .......0eeeeseee penis: 87 372. 
is exempt from jury duty...........055 EEE (e P 19) > 1 351 
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is entitled to copy of statutes.:...... e.s... Pol ©. (ch.3) 4 
PECs OFS ise sai cree nEn EDAN E EE a EASAN (ch. 39) 11 

table of, to be kept posted... ew ate oe amare me maies 33 
is punishable for cofitempt........ PATERA .....e(Ch. 19) 15 
resignation of, to whom...........- Pees wai sete .--(ch. 22) 1 
removal of—causes f0F..... 00. cece cece ceccceeeeeeeeee 3 
to deliver property to successOr..........+++.-- a.e (Ch.3) T 
acts as sheriff, When. ..s.sssesesssosssssoseses -C. Civ. P. 524 

CORPORATIONS. 
IN GENERAL. 

dëfined; o aaen a a E OTER T E C. C. 373 


- created only by authority of statute, special or general... 374 
all grants of corporate power subject to legislative re- 


VISION 4 hi da cad deel’ hae wx eatin E SEE E ee ee 375 
validity of organization cannot be inquired into collater- Í 
E E A E E E E E ad Scuttle Steere 37 
jena: have a corporate Nae ccs ys ieK che case oe Ws eae 377 
can change name only by express authority...........0.. 377 
cannot take by devise, unless........... 2. cece cence cence 687 
classified, public and private EET aheatsl ue tie Gt edaia 378 
públic, Celine ss o.oo week ane Uo nswss oe ee was Posen 379 
Private; GEHNEG it. Sear ian Ss oie ere iene ees sees Ss 380 
articles of incorporation defined...........ceceeeeecnees 381 
one-third of the officers to be residents of territory....... 381 
acceptance of grant essential, hoW.....-..c. cece cece anes 382 
to be unconditional. .......... 0c cece cues 382 
may be proved like any other fact. eee 383 
private, for what purposes authorized...........+.... e.. 384 
religious, limited as to holding real estate............... 385 
How FORMED. 
may be organized by any three or more persons.......... 384 
ARTICLES. 
to contain, WHR tis. eee oie ok os tee eees Sajak eae 386 
for railroad or wagon road, additional .................. 387 
must be subscribed and acknowledged, how...........-.- 388 
one-third of subscribers to be residents of territory ...... 388 
to be filed with ‘secretary of territory .........00eee0 568, 389 
recorded by the secretary of territory...........+.- 390 
certificate of filing to be issued by secretary....... kesi ea 389 
copy of, makes prima facie proof. .......cevceeeesees i... 391 
stockholders defined............ceeeecees vs Gu heb ete ou ete Saas 392 
members of, defined....... A E E E se esha 392 
STOCK. 
subscription to, may be corrected by action. ......ssses 395 
books for subscription to be opened, how and when...... 396 
option to forfeit or enforce collection of........2..++.0008 397 
certificates of, to be issued, When.............eeeeeee eons 398 
shares of, are "personal property, and negotiable.......... 398 


transfer of, not valid as to third persons, until. 398 
owned by ‘married woman may be transferred 


DY NOE cerie eoii ital so wee ea Seas ss 394 

transfer of non-resident shares.......-..++. ... 415 

issued in excess of charter limit, VOId.......... 200 eeeeeee 399 
may be increased or reduced, HOW cous cata a :- 416 
corporation,may own shares of its own stock...........+- 400 
cannot be withdrawn or paid to stockholders ..........+5 409 

DIVIDENDS. 

belong to holder of stock as per books........e0+eeeeeess 401 
can only be declared on surplus profits ....s.sessesese ...- 409 
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CORPORA TIONS—Continued. 
POWERS OF. 
classed and enumerated. ...... .cceseccsecees s.es.. O. O. 402 
limited to those expressly conferred. ........ssecsssses.. 402 
cannot take by will, unless expressly authorized......... 687 
by-laws, by whom, when, and how adopted.............. 403 
may be adopted without a meeting, how......... 403 
BCODE OL cs cia cease le baw ae wade Poe ai 404. 
to be certified and copied into book............- 405 
repealed or amended, how.,............eeeesees 405 
without effect wntil recorded................08- 405 
to be accessible to public for inspection......... 405 
DIRECTORS. 
to be elected annually by ballot for one year............. 406 
election of, notice, time, and manner of............. 048. 406 
number of, not less than three nor more than eleven..... 407 
must be stockholders or members,............. eee eeeees 407 
to exercise all corporate powers and manage an TVO 407 
quorum of, necessary to transact business.. SET oi 407 
what constitutes Aise ise ees Gok pride. esse i 408 
Vacancies in, how fle. «sc ies cece ee sce vue eensaee® 410, 407 
board of, when and how OTPANIZET 20s eww ew anges alesse 408- 
meetings of, to be at principal place of business.... 412 
restraints and limitations On pOWCTS Of. 62. eee iege sian s's 409 
not to create debts in excess of capital stock....... ..... 409 
personally liable to creditors and stockholders, when.421, 409 
become trustees to wind up affairs, when................ 420 
action against, not limited. ... 2... cee cece cee cee eee 409 
may distribute stock on dissolution of............-...00. 409 
removal of, NOW made. cobs fen pe ves seed cee ewes wea 410 
vacancy caused by—how filled............... 410, 414 
ELECTIONS. 
of directors, how conducted ...... ccc cee ccc ce cece ees 406 
notice to be given. .....s.ssssssesacro s esseer sees. 410, 406 
may be held at called meeting............. Sis a aerate tia oe 410 
failing, justice of the peace may call, how............... 412 
majority of stock necessary to Choice........ .eseeeee 411, 406 
what is a majority Ol. c30. sects as waee sansa eaeeee eekaas 436 
voters, even proxies must be stockholders................ 411 
held by minority, voidable, how..........eeeeeeeeeee 411, 412 
irregular, may be set aside "judicially See PE eee eee eee 412 
MEETINGS OF STOCKHOLDERS. 
time and place to be fixed by by-laws...........2000. 406, 404 
may be called, how and by WhOM.......2 ese eeecveee 412, 410 
adjourned from time to time.........-.-2.08- 412, 411 
who entitled to participate in, .........ccceccecccccceees 411 
stock of minors represented by guardian..............66. 393 
WMATTICd WOMAN cis oe eed idre owed Oe s was 394 
to be held at principal place of business................. 412 
uncalled meeting valid, when...........ee eee eevee eees 414 
INDIVIDUAL LIABILITY OF STOCKHOLDERS AND MEMBERS. 
each liable for pro rata share of debts...........0.e eee 413 
subject to several action by creditors esti EEE 409, 413 
how determined. coisa sa cn rae ed etiew 6 iasy se Law seees 413 
who to be treated as stockholders. .......ceeceeseceeecee 413 
CoRPORATE RECORDS. 
What $0 CONTAIN. sd ossee nre aoe Seta hea oath See eVaarea ed 417 
to be subject to free inspection of members and creditors. 417 
false entries iIn—penalty........cecccseccsvccrenncnscens 409 * 
DISSOLUTION OF. 
modes and Means. ........ssesesesrosssosreresesesssseeoo 418 
involuntary, provided for by Code Civil Procedure....... 418 
voluntary, how effected—proceedings............. seen 418 
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CORPORATIONS—Continued. 
DissoLUTION oF—Continued. 
by non-user.. ccc cn ncccccvcccs secese ee nerereen2 sene C. C. 419 809 
directors trustees to settle and wind up affairs........... 420 809 
liability Ofiss soosse etonne nne eie ad An 421 810: 
does not abate actions already begun...........-+..-. «ee. 420 809 
trustees jointly and severally responsible to creditors..... 421 810 R 
dissolved—how revived ..... ....-eee0. 5 Moe EE 422 810 
ASSESSMENT OF STOCK See Assessment. 
EXAMINATION OF, BY LEGISLATURE. ..... cceereccce vececceces 448 815 
right of existing corporations to avail of foregoing provisions. 566 871 
foreign, to conform to laws of territoTy........-...ee cece eees 567 871 
copy of articles to be filed with the secretary......... 568 871 
to have agent in territory to accept service of process. 569 871 
may sue and be sued........... sere ee neeeeeees C. Civ. P. 543, 397 148, 117 
to furnish security for Costs. ......... cece e eee eee ene ees 401, 397 117 
how proceeded against for forfeiture of charter.............. 533 146 
judgment of forfeiture against. .......ssessesesers. seesaw Sats 543 148 
may be restrained, hOW......... cesccccecccrteseeees en eae 545 148 
entitled to notice before injunction issues ...........+..00+- 194 55 
foreign, property of, subject to attachment.............-.06. 197 55 
action to recover forfeiture against—limitations............. 72 16 
how served with Civil’ process .. ....cscec cece ccccccccencess 102 26 
how prosecuted criminaily..........seeeeeeee C. Crim. P. 528-535 1354-1355 
magistrate to issue summons on presentment. .....ssessesees 528 1354 
summons; form Of.: bse aes e eka ein na Sawa ee ew aa 529 1354 
NOW served 6s: 5 ce hidvieine See ERE SA Sayan eee eas 530 +1354 
examination of the charge, how conducted .............+005- 531 1355 
magistrate certifies his findings to the court.,.............. 632 1355 
grand jury procecds on certificate of magistrate, when....... 533 1355 
may appear by counsel to answer indictment ...........0.06. 534 1355 
not appearing, plea of ‘* not guilty” entered by the court.... 534 1355 
fine against, how collected. ......0cccceescccsccccccsccnccees 535 1355 
Officers of, Offenses DV. .......sceceececccesercees Pen. C. 639-662 1242-1246 


See Agricultural Fair Corporations; Benevolent Cor- 
porations; Bridge Corporations; Cemetery Corpora- 
tions; Ditch Corporations; Hducational Corporations, 
Insurance Corporations; Mining and Manufacturing 
Corporations; Railroad Corporations; Religious Cor- 
porations; Wagon-road Corporations. 

CORPSE. See Dead Body. 


CORPUS DELICTI. 


must be proved before conviction. ......sseesscecsesesocccsece 239 1173 
COSTS ` 
disbursements in actions generally ......sess... C Civ. P. 377-40 112-118 
what may be taxed as........... Seer Cer ee ee ee 379 113 
attorney's fees, when os. actus tise ee badass dae we eased 615, 378 163, 113 
in ACTION Of partition pvss4or ci wes wae cine ced 592 ` 157 
WILHGRSEO saat hand oa shea 15 OSs Brae we E Ree eee 375, 379 112, 113 
Mterpreters nice es see end Piwawe peed ae ny BeOS a a ewe’ s 502, 379 139, 113 
JUTOTS anG wees es otc Raw hw pad Er nhs a Raed adie EEA E aera a 379 113 
Clerk So 06:5 Sts onnaa phen sane E a E SER G aE 379 113 
Sheri So iseceni sre cen na a e A E iaa ER EENS TEENE E aa 879 ` 113 
printer’s........ eee re eT Ee ee eT ee ere re ee bese 879 113 
appraiser’s and JUSHCO'Ssicds si sess eaeie wns gales bausssweces é 682 178 
ee: 592, 564 157, 153 
TeEferees o o dbas baews Chie nds eaata canes odew nantes EA 388 113, 115 
SUTVEYOTE eraa hs eet N E E EE EEEE eek 564 153 
of procuring abstracts of title.......ses.sssssesssessso ahaa oat 594 158 
the necessary evidence ..........eeeeeees } SH, te 130, ie 
of commitment and support in prison. ..,....sesssscsssresese 729 187 
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, Section 
CÓSTS—Continued. 
how taxe. scesero ea sere Esra ea k Eeh ea C. Civ. P. 379, 387 
OF postponement. s esd aloe 26 ov ne ce aa RG oe aR eS 389 
must include interest, When........-ceeeeeeeees ee 385, 386 
appeal from clerk’s adjustment ..............0.05505 nea 380 
judge adjusts in interlocutory proceedings............0...... 387 
becomes part of judgment—collected by execution. } 544, ke e 
prevailing party entitled to—general rule ............ } fet Re 
when the recovery is less than fifty dollars.................. " 381 
in case of plurality ot actions, instead of one................ 381 
appeal dismissed, taxed to appellant............+e eee wees e ees 384 
judgment for defendant includes costs ..........-.0++08- 751, 382 
of appeal, in certain cases, at discretion of court............. 383 
of amendments, in discretion of Court .......... cece ween eee 138 


of postponement taxed to applicant in discretion of court.... 389 
against infant plaintifi—guardian personally liable for. 80, 391, 390 


executor, administrator, trustee, etc., liable for, when........ 391 
territory liable for, as private individual.................04-- 392, 
party joined with territory as plaintiff liable for, when. . 585, 392, 393 
assignee pendente lite may be liable for, when.............4+- 394 
incurred by change of venue chargeable to county from 
WIIG sss eos auiere reaa aunts Make ema ane Tes erete 396, 395 
surety for, may be required, when.......... i 3 T P. 535, on 
how obligates himself................4. C. Civ. P. 397 
liability of, tor........ Oe ee Ee rane ee 398 
judgment against, SOV isis cs 6s aes Wee ane ha ewes 402 
actions may be dismi-sed for failure to furnish. .399-401 
no personal claim—notice of—effect of, as to...........e ee eee 100 
sheriff, when able: c.o<tes ctcawes teeta diese eve ewerees 172, 171 
of proceedings to perpetuate testimony............ E EOE 508 
compromise, offer of—effect of, as to... . 6... cee eee eee eee 433, 432 
proffer of fixed damages—effect of, as to .........-...0085 435, 434 
refusal to admit genuineness of paper—eftect of, as to....... : 436 
in action of partition—how adjusted.............see06. 567, oe 
in action to foreclose MOTtGage... 1... cee cece cece eee eees 624, 615 
disclaimer of interest—costs to defendant..........ceeeeeeeee 636 
in judgment confessed..... (IVR ACAV SAE A RON S Oe Kaas nea es 717 
of witnesses before referee..... ccc cece ee eee ecto eees hata ui 375 
printers must be paid in advanCe..... cc. cece cece cere ener acne 356 
to perpetuate testimony—proceedings in. .......e eee e eee eee 505 
in an action for an office......... Sa a eam aa ae eae wee, 544, 542 
İN MANAAMUS. cic oust saree CRRA eR omens te ee ant a ewan 705 
of commitment and support in prison..............eee eee 731, 729 
of changing name, petitioner Pays. ..... ssc cece ee eeeeeeeees 137 
no fees to other than sheriff for service of pleadings, etc...... 447 
execution Tor COST indeed scree rae och eee eased EERE SS 544 
of contesting probate Of Will. ...... cee eee eee eee e eee Pr. ©. 36 
Validity of Wills sva.s0s es ees wan sas eewest amen s 36 
administrator’s ACCOUNT. 2... cee cece ween eee . 253 
action against administrator for Claim. ..........eceeeeees 157 
by administrator against estate. .....ce eee e ee ee eens 158 
appeal. 68 ics eh emcee yea Pak eR ROWE Ge ae eee Tae ae ee Aes 329 
creditors of estate liable for, When.......-.cce cece eee eeeeees 219 
incurred in distribution of estate. ....... cece cece eee cee seees 272 
to prevailing party—general rule. ... cee cece eee eee nee J.C. 69 
in forcible entry and detainer..... ccc eeesesec cece eceseeeeces 39 
offer of judgment—effect On. .....ee cece secre e eee ioe oaeenas 68 
when action dismissed... 1... ccc cece eee e eect e eet e cere eees 63 


to be taxed against defendant and enforced by execution. Pen.C. 793 
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COSTS—Continued. 
to be taxed, how, in cases of security to keep the ag hate ate 


of parties to be taxed and entered separately .........(ch. 39) 31 
refusal of peddler to exhibit his license subjects to. .. (ch. 28) 82 
to be paid by objector to opening highway, when....(ch. 29) 24 


remonstrants against opening road to furnish bond for........ 45 
to include fees of interpreters..... ee er re (ch. 39) 29 
COUNSEL. 
magistrate to inform defendant of right to........ C. Crim. P. 136 
time allowed defendant to procure..........- 0. cece scene 138, 137 
court to inform detendant of right to, before arraignment.... 249 
corporation may answer indictment by counsel.............. 534 
defendant in misdemeanor may appear and plead by......... 237 
plea of “ guilty ’ only by defendant in person............... 277 
corporation may plead ‘ guilty ” by counsel............0006- 277 
number heard on either side in capital] cases............. 492, 348 


COUNSELOR AT LAW. See Attorney at Law. 
COUNTER-CLAIM. 


under what conditions pleadable.................. C. Civ. P. 119 
how pleaded: is scscaseccieadiews aretes aaia na ten ay 118, 119 
reply tO—Ce lay so. owas Si0ds REEVES SR se sew eee sees p. 122 
judgment on, in default of answer .............. ccc eee eee 123 

on plaintif’ s admission .....-......-... eee eees 229 

after trial, ce sic ieend eae teehee s fees sees 644, 292 
plaintiff’s offer of judgment On......... cece eee eee e eee ee 433 
improvement on real estate may be..........-......- 642, 641-644 
form óf verdict ON seesi heey. subera aan sd Shen waeius ts 263, 262 
against agent not known to be such, good against as ar 3 

> ae | 

in justice’s court, to the amount within jurisdiction..... J.C, 23 


See Compensation of Mutual Judgments.. CO. Civ. P. 305, 644 
COUNTERFEITING. See Forgery. 


COUNTY. 

ORGANIZATION OF. 
fifty voters may petition governor for..... Pol. C. (ch. 21) 1 
governor appoints commissioners ....... eee eee wees 2 
commissioners appoint county Officers............-0eeee 3a, 
locate county seat temporarily........... 6 cece ee cece wees 4 
divide county into commissioner districts. ...........++. © 4 
annexed territory a part of county, how.............00.: 5 
ot Custer, Lawrence, Pennington, and Ziebach, how (ch 42) — 
organized, is a body corporate.............eee eee (ch. 21) 13 
may sue and be sued in its name........... eee ee eee t 13, a 
judgments against—lien.... 2... . cece eee cece eee eee 14 
Officers of, designated ........... cee cece ee cee nese re eenes 15 
commissioner to divide, When......... 0.00 ee eeeeeeeeeees *15a 
manner of division, etc. ..... 2... . cece cece cee eee scenes *15b 

liable for costs in change of venue............. C. Civ. P. 396, 395 

may prosecute action of bastardy ........... 0. cece eee ewes 746 

venue of probate proceedings .......... cece cece sees Pr. C. 7, 8, 9 

will to be recorded, in what County.......sssesessesesesereso 

publication to he made in ...... ce cc cece cee eee eet ween 137 

limits of, barred jurisdiction of justice of peace........ J. C. 2, 97 

COUNTY ASSESSOR. 
an elective county officer............seeceeees Pol. C. (ch. 21) 1 


5 
township, supersede, when.......... bbb ae ie bat (ch. 23) 12, 49 


> 


wa 


1315 


355 
606-608 


357 
380, 387 


~ 


1450 INDEX. 
Section Page 
COUNTY ASSESSOR—Continued. 
how and when elected. ...........eceeeseeees Pol C. (ch. 21) 15 357 
election of, how certified. ........ 0. ccc ee eee e eee ees (ch. 27) 31 451 
oat O oee a EE 1569S OEE AOE RAEN USN AE eee CRIS o (ch. 5) 3 825 
bond of, to the COUNLY..... ccs cece cece cece tee ee eter eenee 5 325 
Conditions Òf. caine vies ss dos Ghatak Sea aoe ees 2 324 
PCNA! SUBIOL 65.6 iw sa eee Eee Rene Seas Se E S 6 325 
number of sureties required........ 00.0. cece eeeeees 7 326 
delay for Giving ides cee dsevae reri Hee Fae ee eres 10 327 
failure to Give—VACANCY....... ccc cece eee e erences 11 327 
approval OF seeriasse s KiKa EEE ETER EEEE AEE 5 325 
HOW execütedr erce cae oriant iae 8 326 
account, condition precedent, when..... 13 327 
county board neglecting, judge approves, how...... 8 326 
- to be filed with county clerk. .......... cece eee eee 5 325 
NOW. construed caso chk as Cee ea Se EA eee ss 12 327 
is entitled to copy of statutes. .....s.ssesseresseseeses (ch. 3) 4 321 
may act bf CEPUrLy ccs sa eaw oa hae ae ae ad UR Wage die ne (ch. 6) 1, 2 327, 328 
may administer oaths .......c. cece cece ener ete nseece (ch. 23) 10 462 
duties of, see Revenue. 
COUNTY ASYLUM. See Asylum. : 
COUNTY AUDITOR. 
to Develected i.) 50% dees one waaeis ae eee EEES (ch. 57) ¥*1 T27 
to be appointed, Wen. .....nsessessesessesroerssrsareresses *17 729 
pond and ONL we serae trewan inean ESEE NI EEEE +2 727 
failure to qualifv.......... E EE ET pesigeean KD 727 
vacancy, how Alledisrerssrsrr srs ner enean i eran sneaks *6, 7 127 
may appoint CEPUY ws sa sieeve we Gag ves yews HOSS iom 94 Whee ee *9 728 
QUES. cee MINI A ame he Ogee Shi eye ey nee A PDEs *10-13 728 
proceedings against, for malfeasance in office ............ ..*3, 4 727 
county clerk to mean county auditor. .......sessesesesesses> *16 729 
salary and clerk hire.............. chane TE rae aaa *14, 15 728, 729 
COUNTY CLERK. 
an elective county offcer 2... ccc ec ce eee eee sesers (ch. 21) 15 357 
Diit selore asrar aia a Creare EER Eee ree T, 61 367 
election and qualification of, see Register of Deeds............ 61 367 
is entitled to copy of statutes....... cece eee eee e eens (ch. 3) 4 321 
may have deputy...... s.esussessesosrrssserererrees (ch. 20) 1 353 
authorized to administer oaths. ..... 0. cece cece cere cece 1 353 
is custodian of County seal. ....ssessosesrsseseneeress (ch. 21) 17 357 
DUTIES OF. 
In general osci stresi onw ODER N CANES RNR re een ae ee ets 62-64 367-368 
As to the revenue. 
to transmit abstract of assessments to auditor.....(ch. 28) 31 469 
prepare tax-list, When....o........ cee cee cece eee ees 37 471 
include in tax-list territorial taxes .......ssesres.se 34, 19 470, 463 
COUNTY tAXES...esesersseseesessseeo 28 468 
SChOO] taxes.. .eessesenen. (ch. 40) 51, 52 570, 371 
keep original tax-list and deliver duplicate to treasurer.... 
(ch. 28) 38 471 
take receipt from treasurer......... cece eee eee cee 40 472 
audit duplicate tax receipts issued by treasurer........ 45 473 
copy entries on treasurer’s receipts, how.............. 47 474 
charge treasurer with uncollected balance of tax, when 45 473 
make, with treasurer, detailed exhibit..... .........64. 103 488 
keep duplicate of treasurer’s cash-book...... Siitleerates 51 475 
enter on assessment roll property omitted............. 52 475 
assess value of property omitted.......e.sesessessesee 52 475 
cancel and file certificate of sale, When. ........++2 000. 77 483 
prosecute delinquent officers, when........ ee } A an} ae re 
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Section 
COUNTY CLERK— Continued. 
Duries or—Continued. 
As to the revenue—Continued. 

forfeiture for dereliction.......... ...e..Pol. C. (ch. 28) 89 

to charge county treasurer amount received on forfeitures 
(ch. 26) 12 
is clerk of board of equalization............ s... (Ch. 28) 30 

As to elections. 

in general... ccc csccacoes cececsesesecseseseveses (Ch. 21) 64 
to issue to judges of election notice of appointment.(ch.27) 3 
issue notices of election—form of............ cess eens 5 
special elections ..........50% ob oases eee. OD 
provide uniform poll-books, HOW .....-.eeecsseeeeeses 46 
make abstract of votes cast, hOW..........0. css eee aeee 31 
in case of tie vote, for members of council, to notify sheriff 31 
to forward certified copy of abstract to secretary rere rer 31 

in case of the vote between county candidates to notify 

parties interested to appear. ... . 2... cece eee eee eeeeee 
to determine by lot who is elected ..........eeeeeeeeeess 32 


to certify election of successful candidates ........... 45 


how governed in canvassing returns. ........c0ee eevee 45, 41 
to furnish messenger with certified copy of returns;when. 34 
to notify governor of vacancy, when ..............0005- 35 
when two y counties united to make one representative dis- 


to canvass votes cast on special elections.............0- 40 
to forward copies of abstracts to secretary.........6..ee- 40 
to prepare statement of compensation due to judges and 
clerks Of election.. ..... u.. ose vide seersawseeenseuleys 31 
penalty for violating election laws. .......eeseeeeeeeeaes A2, 
As board of health sates. acacia ne See 64 ewe eee ES Ee Se (ch 21) 29 
As to roads and bridges. 
to notify clerks of counties interested of application to es- 
tablish TOR irese see ie cated Vien eee ee (ch. 29) 4 
same—of time and place of meeting of commissioners.... 6 
to notify commissioners of appointment LE E er en 19, 6 
to notify clerks of counties interested, of decision of 
county board. ......seseseusoecsessososesenusseessenses 10 
to notify road supervisors of the opening of the road....10, 21 
clerks of counties interested, of remonstrance... 12 
decision of board 
on remon- 
strance...... 13, 14 
to lay remonstrance before board ............00eeeeseees 15 
notify clerks of counties interested of final decision... 15 
record order establishing or changing road.......... ‘17, 21 
vacating roads...........ce ceee (ch. 21) 20, 35 
notify clerks of counties interested of appeal taken.. 
(ch. 29) 29 
to transmit proceedings to clerk of county when appeal 
is takon iire eona EE E Whee t Mert oaed neds 29 
to notify clerks of counties interested, of decision on appeal 29 
road supervisors of their appointment DESE whe are 14, 
To county board. 
may Call special sessions of, when............ 0005 (ch 21) 18 
to attest all warrants On treasury... ..eeee ee cee e ene 39 


attest proceedings of Doard........ eee essen eeeeneeeces 22° 


preparé and publish report of proceedings............ 55 

assist in filling vacancy in county board........ (ch. 22) 9 
keep all books required to be kept by county board.. 

(ch. 21) 62, 63 

books kept, constitute record of board...... ..20e+eeeees 41 
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491, 494 
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358, 361 
495 
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362 
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377 
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362 
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1452 INDEX. 
Section 
COUNTY. CLERK—Continued. 
Durres or—Continued. 
To county board—Continued. 
books of account with treasurer.......... Pol. C. (ch. 21) 24 
ot decisions and orders....... s.s.s. eee e eee ee 25 
proceedings concerning bridges and roads......... 26 
warrant register...... S554 sadness tase saeeeesees 27 
4 register Of paupers. 00.6 scored seesew vances (ch. 33) 10 
to be furnished by county board............ (ch. 21) 29 
to deliver notices of first township election. ...... (ch.23) 4 
: MISCELLANEOUS. 
to make requisition on secretary for sessions acts for dis- 
á tribution eo nr onr er EEEE oe Bone salaaee (ch.3) 6 
to take and fill receipt for books delivered............... 6 
furnish clerk of district court list ot names of free- 3 
holders for jury-list, etc...........6 66. (ch. 19) } *2a-*2k 
? to furnish clerk of district court statement of amount’ of 
ASSESSED E rOll icwcs5.ci hid daaecads seas sass (ch.13) 7 
to keep and use county seal........ cee eee ee ees (ch. 21) 17 
approve appeal DONnd....... cc ccc w eee cc cece eeecneeceee 46 
make transcript for appeal...... ccc cece eee ee eee 47 
enter judgment removing officer............... ch. 22) 6 
record seat of county, how ............. ee eees ch, 23) 4 
record statement of town officers elected....... (ch. 24) 17 
overseers of the poor report t0....... 0.6.20 eee (ch. 33) 19 
to deliver to grand jury list of persons licensed to sell 
, JIQUOTS ook so sey Ses vines eee aes causes sarees (ch. 35) 19 
to report name of township to auditor............ (ch. 23) 6 
may grant permit to auctioneers, when........... (ch. 36) 4 
to forward to auditor report of organization of townsihip. 
ei oe 23) i 
: ch. 3 
fees and compensation Of .......ssssseseso (ch. 3 4) *33, *50 
See ch. 21, §§ 55, 60, 63, pp. 365, 367, 368. 
bill of fees to be kept posted............-.005 .... (Ch. 39) 33 
, may demand fees in advance. .....e...ssesesseeessesers. 32 
removal of, from office, causes for.. ....sesesesee. (ch. 22) 3 
to turn over statutes and papers to successor...... (ch. 3) 7 
same—penalty for Violation .......... cece cee eee cee e eee 8 
to be substituted for judge of probate recused.......... Pr. C. 5,4 
to enter proceedings had before him in records of probate 
COUPE oi suid Sew ta EE 2AW ONES EOS OOS a ae S46 ese we a 
claim of probate judge presented to, for acceptance........... 143 
COUNTY COMMISSIONERS. 
elective county Officers.......-.. cee e ee eee eens Pol. C. (ch. 21) 15 
one chosen annually for three years: ........- eee e cee eee 4,16 
election of, how certified......... cece ccc e ween ees (ch. 27) 31, 34 
oath Ol rca sea stewie d wand ge eiena ta Seen awake aeons (ch. 5) 3, 4 
when leler ccris s4hera ede whee dese ENT kaa eee eee 5 
board of—how organized........ cece cece eee nee anes (ch. 21) 19 
l to haye aseal ceense unidad a ie o EE a EE E E 17 
i can transact business only in Session. ......esssseessesesessse 40 
r sessions of—time and place Of..........ccee eee eect eneeee 18 
i manner Ol sseni srren econ Cede ede E E E a 40 
attendance of sheriff at. ... 2.0.1... cece ee cece eee eee 65 
; special called, when and how....,...0+ ser seeeeeee 18 
i chairman chosen annually, how........... Swede Ween aE ee 19 
entitled to copy of statutes..........ee. eens (ch. 3) 4 
duties of, in genera]... .. cee cess eeceeees (ch. 21) 20 
to sign all warrants. ..........cc ec eee ce senscecce 20, 39 
to call special meeting of board, when............. 18 
to sign and acknowledge deed of sale by county.... 29 
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358 
359 
359 
359 
517 
359 
379 


322 
322 
350 
635-637 


379 
540 
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l Section 
3 TY COMMISSIONERS —Continued. 
CON irman may request judges to hold additional terms of court 
Pol. ©. (ch. 13) 9 


may punish for contempt. s......sesesssesseroesresre (ch 21) 23 

may divide county, WHEN ...... ccc cece cece cece eee aee *15a-¥*15b 
HAVE GENERAL SUPERVISION. 

of fiscal concerns of the County.......c cece een e ccc eeeens 30 

to keep account with county treasurer.................. 24 

keep duplicate of treasurer’s cash-book...... z. (ch. 28) 51 

keep warrant-book..........--. eee cere ee eens (ch. 21) 27 

audit accounts of all officers handling county funds. .29, 95 

require prompt settlements............ se eeee seen 52, 51 

may sue county treasurer when derelict.......... (ch. 28) 95 

require additional security from treasurer........... 97 

remove County tTEASUTET.... 2... ee eee eee eee ee eens 96 

appoint county treasurer ad znterim.........-0.eeee 96 


to keep account of receipts and disbursements....(ch. 21) 30 
publish annual statement of financial condition of 


; county........ ene ee eee 30 
direct disbursement of funds in treasury....... (ch. 28) 102 
To LEVY TAXES. j 
. (ch. 28) 35 
ordinary, When......ssesseessesoecaes peeserees f ich. 21) 29 
road and bridge taX......sesen. tesesesessso -(ch 29) 66,68 
for support of poor,........ cece te cence cue nes (ch. 33) } on, 33 
to build asylum for the poor.......... Seven eee ee scenes 2 
special, when sanctioned by voters........... } ch of 32-37 
territorial tax, When.......csesssesssoeoscsseessse sesse. 36 
POWERS OF, IN GENERAL. , 
to sue on behalf of county............. ens: Pee ee (ch. 21) 28 
make all orders respecting property of county..... s... 29 
buy grounds for county.. 1.0.0.0... ec eee e een eee eee 29 
sell the public grounds of county when sanctioned by 
\ the VOLES... 2. ccc cece cece eee ee teen eee cee ee teens 
POWERS AND DUTIES OF, CONCERNING THE REVENUE. 
to furnish assessor notices and blank forms....... (ch. 28) 4 
equalize assessments, HOW.......... 0 cee ee cece ener neces 28 
valuation of railroad property............ wees 19 
not to reduce assessment made by assessor, when........ 8 
to add fifty per cent. to amount of assessment, when....10, 19 
to place on assessment roll property omitted ...........- 2 
to assess value Of SAME ..... eee ee eee eee e eee eeneee 29 
to hear and determine complaints against assessment roll 29 
to remit penalties, When........ 2.0.2.0 ccc eee cece een eee 29 
how governed as to value of property ..........0eevennee 29 
to supervise clérk’s abstract of assessments.............. 31 
to affix their warrant to tax-roll for treasurer............ 40 
to refuse payment of services to derelicts................ 89 


CONCERNING ROADS AND BRIDGES. ` 
to vacate or change road extending into more? (ch. 21) 29 


than one county..... Bee ee rec eeeeteecerececee {ch. 29) 2 
proceedings ..... cee ee ee cee eee ete cee e teen ne eeee 4-17 
to locate or vacate road not on quarter-section line—pro- 

COCHINES. 2... ee cece eee eee eee eee e eset eee eeees 18-29 
to locate or change road on quarter-section lines......... 30 

MISCELLANEOUS. 
to apportion names to be drawn as jurors among town- 

SDİpPS....ssssssssensosnecsesesossesseso eases (ch. 19) *2a 
to approve credit for removing fence............- (ch. 29) 34 

declare road vacated for non-user ..........00.00008 .. 35 

consider benefits in awarding damages....... vec eeeeee 40 
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COUNTY COMMISSIONERS—Continued. 
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INDEX. 


Section 


MiscELLANEous—Continued. 


AS 


to grant, change, or vacate private road..Pol. C. (ch. 29) T 
5 


require bond for costs from remonstrants...........0. 
divide county into road districts.........sesecsssssoos 63 
appoint road SUpervVÍSOTS.........s..ssessessesrorecee 64, 63 
direct the expenditure of road tax ........sesssesessse 70 
audit accounts of road SsUpervisorTsS.......ses.ssesseres. 73 
grant license to build bridges................6- C. O. 528, 529 
to appoint commissioners to lay out wagon road......... 486 
to authorize construction of wagon road ...........eu0e- 487 
to fix rate of toll on all ferries, roads, and bridges..... 532, 488 


for water furnished by ditch company.. . 521 
to require and receive annual reports from bridge corpo- 
POUOUS cos stad carson eG E SOR ewe aS 537, 536 
duties of, as to signs at railroad crossing .............06 482, 
to report to district attorney delinquencies of corporation 537 
TO FERRIES. 


to lease ferries........esessresssesesre> Pol. C. (ch. 29) 54, 55 
to forfeit lease, When. ....ssssesnessessesesecseeresssoes 
may extend lease, NOW <2 66 id cee seh any ease 656k W Eee Gens 55 
to pay over rents TeceiVed.... 0. cece e cece cceweccctences 60 
OVERSEERS OF THE POOR... .e cece cece eee enees (ch. 33) 1 
HOW designs ted 2054.50 ce yeeesed Sede sisi eet eu eines 2 
may sue or be sued in name of county.........e eee eee ee 3 
levy tax to support the poor ............ } (ch. 21) sa 
build asylum for, how.......... (ch. 2) 2 23, 27 
have Care of all poor persons. ....... 22. cee eee eee neces 6 
how to proceed—proposals ......22 cece cese cece reeene 7 
may make annual allowance tO ...... ccc eee ect e ewes 8 
to hear complaints on behalf of poor...... sirae ones . v9 
to keep register of all POOT. ... .ssseusssesessasesesssssso 10 
who entitled to benefit of poor laWS......s.seressecesens 5 
decision of, as to rights of person to benefit of poor si 
subject. to DD POOL i eiseres Vanes abe eas sada EEES . ll 
discretionary power in doubtful cases. ... 1... cee eee eee 12 
may grant temporary relief, when.............+..esesee- 13 
cause removal of paupers from county, whenandhow 14 
county to which removed may appeal.........-.eeeeees 15-17 
required to secure and care f0r........eeee eee aes 18 
to report to county clerk estimate of taxes required for.. 19 
to care for non-resident sick, WheD.........eee cece eeoeee 5 
to bury the indigent dead......... cee eee wees } (ch. 21). 81 
to submit proposition to build asylum for......... aa 33) 23 
two or more counties May joins ... 6. cee eee ee eee 23 
to appoint superintendent to asylum............ 0.00. 23, 24 
to appoint physician to county asylum........ eu ERRER 25 
to bind out poor Children. ....... cece cece cteceteccecene 26 
may assess tax to buy poor-farm, when.......-..-....+- 27 
to remove all poor to asylum.......... cece eeees Esie 28 
to inspect asylum annually.......s.snssssesssoeesesesee 29 
may disestablish asylum, When. ....yprererereerererereeo 32 
appoint board of visitors to asylum...... ee ee 35 
to audit aecount of physician.........c ccc cece eee ee eeee 25 
VISIEOTS £2 cee ee seen s cteretesensccnes 36 
compensation Of.......ssesserrereeseresesessee (ch. 39) 35 24 


account for, when to be presented. . (ch. 33) 21. 


CONCERNING ELECTIONS. 


to establish eleetion precincts. .... R EEA (ch. 27) 3 
to appoint judges of election. .....sssssesessroeo msheses 9 
members of, with county clerk, canvass returns... .. pate OL 
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Section Page 
COUNTY COMMISSIONERS —Continued. 
CONCERNING LICENSES. + . 
to grant license to sell intoxicating liquors............ 
Pol. C. (ch. 35) 2 529 
to fix amount of license fee—limitations................. 3 529 
may revoke, When.......... cece eee cece eres eee enens 530 
to grant ferry licenses, see Ferries.. cece sees “(ch 29) 54-62 499-501 
to license auctioneers and peddlers... vee ceee se (Ch. 36) 2 533 
to fix amount Of. ........ cece eee cee eeeens Tyee se eean, 2 533 
in case of permit granted by clerk...... 2... 0... cece e eae 5 534 
AS TO PUBLIC BUILDINGS AND OFFICES. 
to provide offices, court-room, and jail........... (ch. 21) 42 362 
to have built court-house and jail... cc cece eee ees 43, 44 362, 363 
same—contracts for, how let... 0... 0... ee cee eee eee eee 45-50 363-364 
to furnish the courts, attendants, fuel, hghts, and sta- 
tIOnery see esseessproco susse sesareessorsverasseeos 42 362 
to furnish the office of probate judge........ eee ween ees 91 372 
to furnish blanks, books, and stationery to certain officers 29 359 
MISCELLANEOUS. 
to hear and decide application for incorporation of town, 
NOW «cee cece cece cet e erence ee eee e ete t etc enaes (ch. 24) 5 426 
to order extension of town limits ............. ec eee eee 50 435 
to select name of town in default of action of voters........ 
(ch. 23) 2, 3 378, 379 
exempt from jury duty vee cee canteen ae wena cee ich 19) 1 350 
to furnish to clerk of district court hst of 200 names for 
JUTOTS 0 cee cee eee eee e eee tee e ee cee e er ease 3, 2 350 
to select for jury duty by rotation.........0.. cc cece eens 14 * 353 
same—penalty tor neglect. ...sesesssrerossessseres Dz 15 333 
o on ch. 22 8 377 
to fill vacancies in county and precinct offices... ch. 27) 4 445 
to fill vacancies in office of register of deeds ...... (ch. 21) 18 357 
their own board, how . ...... (ch. 22) 9 377 
may order return of property found on dead body .(ch. 21) &6 371 
procure field-notes and have county map made....... 31 360 
have public property insured ........... eee e se eeees 96 373 
direct surveys, WHEN... .. cece cece eee eee we eeee 97, 98 374 
books of record to be kept by ........ 0c. ee cece ee eevee 24-27 358-359 
records of, what constitute ......s.ssseessesesserereeee> 41 362 
to have proceedings published, how........... eserse > 54 ' 365 
compensation Of .... ..ssse.. he cence ec eee centee . (ch. 39) 24 548 
how Proved... ccc cseccccceevccsscccases 35 549 
As board Of audit... cece cece cece ence eee eee waeeees (eh. 21) 29 359 
to audit all accounts against county.......-....0-.e sees 29 359 
of county clerk 2... .....2.. cece ees 55 365 
Of COTONEL .... o wee ewer cee eee eee 87 372 
to approve official bond of county officers.......... (ch. 5) 5 325 ə 
As TO COUNTY SEAT. 
to locate county seat, When......,....5..000e wee (Ch 21) 4 355 
to submit proposition to change county seat ...... we cease 7 355 
to purchase or pre-empt quarter section for county seat, 
When a 8 355. 
to survey and plat såme .......e cece ee eeees jessseeseeea . 9 356 
As TO CIVIL TOWNSHIPS i ` 
to lay out and fix boundaries of.......-.......00- (ch, 23) 1, 2 378 
select name for township, When............eeceseeeee 3, 6 379 
not togchange present boundaries. ...........ceeeeeeeeee 7 379 
to appoint officers for... ccc sce c eect ee ee srsese sesseoee 33 384 


ÅS TO SCHOOL; TOWNSHIPS. 
to approve bond of superintendent of public schools .. 
(ch. 40) 10 554. 
may dismiss superintendent, when....... pessosesosepeos 10 554 
to audit accounts of superintendent.. erseweseeossoseese lA LL 557, 558. 
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Secti 
COUNTY COMMISSIONERS—Continued. E 
AS TO SCHOOL TOWNSHIPs—Continued. 


to divide county into school-townships, how......... 25, 24 
Pol. C. (ch. 40) } 149 
number school townships. .......sesssescssescesssacce 26 
name school townships, when...... E ET 26 

examine and compare accounts of school-township 
CRCASUPET. chs 26 ose sid etara soaa E i ENTE ES 99 

publish statement of school-township treasurer’s re- 
DOGbssewse ke aau eaea oes Sets See LE a R 99 
may remove school-township officers, when........ ..... 101 

to publish school law in force in certain counties, when.. 
48, 149 

As to jails. 

to provide a jail for every county........ .».. O. Crim. P. 651 
with means for warming, etc............ 621 
appoint a physician for prisoners....-.......++- EA 621 
be inspectors of county jails and :prisons............. . 630 
provide jUry-ro0oM......essessesosesessoessessessaece 81 
audit jailer’s accounts for keeping convicts........... 29 
fix compensation of the sheriff for furnishing prisoners.. 622 
report dereliction of jailer to district attorney......... 630 


COUNTY COMMISSIONERS OF INSANITY. 
appointment, duties, and powers.......Pol. C. (ch. 51) } a Re 
salary and fees....... Ri witha Save mwa PETEERE Sie Sista clabicitirs a.s... ¥48 
COUNTY JAIL. See Jails. 
COUNTY SEAT. 


county board locates temporarily, when..... Sah euitueeess oe a 4 
in organized counties located by VOtErS.....s.s.sseseesnesos ; 6 
how Ghanged........0.seessees ET 7 
on public TANS psat-k se wisee a eae renee cee. oS EAEE SAEN ese 8 
estrays sold at...... Sa SRW aaa Dae E Rama pea os (ch. 34) 20 
county officers to be kept at........... ec eee ewes (ch. 21) *15c, *15g 


COUNTY SUPERINTENDENT. See Superintendent of Public 
Schools. 


COUNTY SURVEYOR. 


an elective county offcer. .........csssssesesesseonsssesesoo 15 
where to keep office..... (Rvivetd nena ceeds Vee eee eae aes *15¢ 
election of, how Certified ..< 08s. 0% cagee wienews een anes (ch, 27) 31 
OAL OF eect A EEVEE EEEE Sees awe eee eee (ch. 5) 3, : 
where filed.............06- Esch gel aa ent aren E s 
DUTIES OF. 
in general ............e0eeaee S skegawae pea ahead (ch. 21) 97 
to transcribe field-notes and plats, when ere ey eee 98 
governed by laws of United States, how..............65- 99 
may administer oaths, When...........ce cee case ce eeees 100 
notes and plats to show, WHA ..205. 5x's 50 Se pas need ra asi E Se 101 
to follow original poundaries. ......ccsccceeceseceeecees 102 
make survey of town-sites, how........eceeees (ch. 24) 1 
Certify same, HOW.....-. cece eecce sce ses sense sscnccee 1 
survey town-sites, additions, etc., how......... (ch. 26) 1-3 
certify same. HOW ....... sc cee eee e ee ee eee eee e eee e nee 4 
fees of, in general............ cesses eee ee eee eeeee (ch. 39) 21 
for laying out town or addition....... ..--(ch. 26) 8 
COUNTY TREASURER. 
an elective county officer. ....ssssessesessscsseseseoo (ch. 21) 15 
how and when elected........sceccecsesescvese ee ee ee 15 
election of, how certified .........eee.eees ieee wer eee (ch. 27) 31 


602: 


1377 
1370- 
1370 
1373. 
1331 
1372. 
1371 
1373. 


676-677 
677, 678 
682. 


INDEX. 
Section 
COUNTY TREASURER—Continued. 

where to keep office.........eeee: sovecceeeese POL C. (ch. 21) ¥15¢ 

oath OF iad adh ees Wake add Wee sea nies SE Nee EE S (ch. 5) 2,3 

bond of, tO COUNTY... 6... ese eseeecceeees PE eee ae re eran » 5 

conditions OF cos oes les naga cated eeee eee essen eae tes 2 

penal sum of, ....ssessesseeseceressas sreeaseese . 6 

number of sureties required.........ceceecceccn cece 7 

delay for Qiving........- sees reece seen etre screens 10 

failure to give—vacancy....... is Sewines Ae Os ater a 11 

approval OF... 0... cere cceesccseccsesssceasecesens 5 

how executed. .....eessssssseseseoessso 8 

account, condition precedent, when..... 13 

county board neglecting, judge approves, how...... 8 

to be filed with county clerk ...........ce cee eeeeee 5 

HOW construed sib es vais cass Soins See as eee hee sie 12 

is entitled to copy of statutes........seeseereeeeeeeees (ch. 3) 4 

authorized to act by deputy. ......... eee e eee wees (ch. 6) 1 

administer Oaths.........eeeeeeseeees (ch. 20) 1 

to receive all moneys belonging to county............(ch. 21) 93 

same, directed to be paid to Wim........ cece ee cee ence e ce cees 93 

(ch 21) 94 

to collect the taxes. ......ceeseeees ige du sivas ees {teh 28) 41 
#57a-57d 

keep his office at county seat. ........+.eseeeeeeees (ch. 21) 94 

account of receipts and disbursements..... er a 94 

exhibit his books of account, to Whom.........-sseseeeee. 94 

account to and settle with county POAT. 4 22 cele eee nsat< 95, 51 

same—penalty for failure, ..:..... ce ccccece ete c ces cccersacce 52 

to pay out only on warrant of county board................. 93 


what, on warrant of superintendent of public schools 
ie A 54, 51 
pay on warrant of school-district treasurer........- 54 


sue for forfeitures against TOWNS... ..eeeesscereceee (ch: 26) 12 
penalties due school fund.........sseseserseeee (ch. 40) 37 
to receive and receipt for donations to educational purposes.. 60 
to régister warrants for PayMeEnt..... cr eeeevecccans (ch. 40) 51 
indorse warrants presented and not paid..... foes (ch. 21) 53 
take charge of money found on dead body................ 84 
receive and receipt for surplus of estray sold. . .. . (ch. 34) 13, 14 
liable for uncollected tax, when ..... OS (ch. 28) 45 
refusing to discharge his duties ...... es cceeseesss- Pen. O. 500, 502 
to pay witness fees, how...... sais Deh esa ewe Oo Crim. EP: 508, 509 
as tax collector. See Revenue. 
resignation of, to whom....... pececcnce pawns Pol. C. (ch. 22) 
removal of—causes for . tiga ewe ove Mee eae Gwe cas Oa ee ees 3-6 
by county board. .... see ceeeee veces .. ee (Ch. 28) 96 
how supplied with blank books and stationery for office. 6G 
(ch. 21 
to turn over books and property to successor........... (ch. 5} 14 
fees of 7 (ch. 39) 15, 16 
setten‘ Bevonsmenectoeseseeeeeenee sees eeeeseneeat (ch. 28) 57c, 57d, 68 
COURT-HOUSE. 
funds for erection of, how raised ...........0. ree (ch. 21) 8-12 
taxation for, by consent of Voters. .. ese. e+. asad fore owes E 32 
temporary, how provided...... rer oed dda E eS ... 42 
permanent, how provided... .........cccecccces cocccccccencs 43-45 
COURTS. See Supreme Court; District Court; Probate Court; Jus- 
tice’s Court. 
must impose prescribed punishment............ e005: Pen. ©. 11 
ee of punishment discretionary within the prescribed 5 
mits epeeerhesenertaereteoexe ese seseeceeeeeese ses tseeaesecee ae eeaseeeeete 


prisoner found insane, may order to asyluM.......esescseeees 19 


V¥.2—92 


472 
648, 649 
373 
373 
373 
873, 364 
364 
373 


571, 570 
571 


` 1218, 1219 ` 
1351 


375 
376, 377 
487 


359 
327 
545 
649, 480 


355-356 
360 

362 

~ 862-363 


1138 


1138 ` 
1139 
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1458 INDEX. 
Section 
COVENANTS. 
which “run with the land,” defined............+. o. 0.) 85 819 
none such but those specified............ ccc eee cece cece eee 820 
of warranty of quiet enjoyment—payment of taxes......... .. 822 
limited to certain ASSIGNS. 6.0 cece cece eee eee eee eee enenees 823 
binds only those acquiring the entire estate.............000.. 824 
each holder liable for breach only pending his holding....... 825 
burden imposed, apportioned among several holders.......... 826 
measure of damages for breach of....... eee ee rr 1951 
impliedin grant pies os aewcche a dans sees Giese vee aae a 628 
See Warranty. 
COVERTURE. 
may be pleaded, how and when..... osccseeceseecesren. C. 20-23 
CREDITOR. 
deneda tie ectnhs knee cS iow WE nee eters eases C. C. 2019, nts 
contracts of debtor valid against, "except ke aa waa hihe a eae 
having recourse to several funds to exercise his rights in re 
interests of other creditors. .........ccceeeceees Sed Sine pers 2022 
debtor may préfer one to another.......... erent re 2027, 2021 
transfers in fraud of, VOId... 0... . ccc cece en wee ees } 1466, AOE 
when presumed fraudulent .......sssessssssessess 2024 
when may avoid acts of debtor for fraud. ......essseseresecss 2025 
beneficial power liable to claims of ...... Or re ree 356, 348 
power becomes a fee‘in favor of, when ........05.005 341, 337, 336 
when execution of power may be adjudged for benefit of 348, 347 
trusts and liens for benefit of, to be recorded ..........+-.0- ” 650 
when grant to trustee debtor inures to benefit of............. 293 
lien of power no{ operative against, until................66.. 312 
gift in view of death treated as a legacy i in favor of.. s.e... 646 
when competent witness to a Will............ cece eee ceneee 718 
entitled to benefit of sureties’ securities............ eee cee eee 1687 
acceptance of performance by, ena obligation. ...... 827 
when may direct application of payment........ aad: 46g Wate Ses 833 
offer of performance to be made tO. ..........seessecrecereee 837 
refusal by, to accept performance, excuses offer, ‘when....... 858 
performance prevented by—effect of as to debtor............. 856 
acceptance of accord by, is satisfaction. ....... oesseseeeseoo 861 
to give receipt for payment. 5s 6 ce da ewww ees need Terre ce 848 
waives objection to modes of offer, HOW. ....-. 2c. cece eeeeees 850 
title to thing offered passes to, ay HO Miia vous ase Gee caus ne 851 
release of obligation by, how made .......-..-.....eeeees 867, 869 
may rescind acceptance of novation, when.............e.e0e. 866 
liability of partners £0.........cccce cence ence e seen enes canaee 1428 
lien extinguished by restoration of property to owner, to ben- 
efit Of Creditors .... n.e. cccecec eeu ccteceeeeeeeeeuccesaeees 1721 
chattel mortgage not filed, void as t0..........-..55005, 1748, 1744 
assignment for benefit of, see Assignment.......+..26--. 2027-2046 
rights of, against corporations, not impaired by consolidation.. 471 
directors of corporations personally liable to, when....... 421,409 . 
stockholders liable to, personally. .........--- see eeeeee eens 413 
entitled to joint or several actions against stockholders. ...... 413 
becomes depositary of thing offered in payment...... ee Saas 854 
right of, to administer the estate of deceased debtor. . Pr. č. 58, 56 
notice to present claims. s.. .sessseseresrrrrerreseereese 135, 137 
may move action to rescind fraudulent conveyance........... 219 
same—liability for costs..........-..00. Sale Eaike T wee 219 
may call administrator to account. ........ece eee ee ween s... 241 
may sue for rejected claims............. son seewenenvessceens 146 
See Debtor. 
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Section 
CREDITS. 
defined as subjects of taxation .........ceceees Pol. C. (ch. 28) 14 
on road work, when no damages allowed........ wees (Ch. 29) 
for work done elsewhere SAME YOON iss. ssieePivevesiee ce 
application of, as part payment. ....ssssssesesessessees C. C. 388 
CRIME AGAINST NATURE........ ceeceeceses Pen. C. 346, 347, 22 
CRIMES. 
No, except by statute ..ccecscsescosscacceescscccvvsvassccece 2 
defined oc odd Sk eh ra AN eee SO SEs ONE Sb Swe E neues 3 
Clagsified........eceecesenns Mba eae See G dean aw es Teena canes 4 
jury determines degree Of .......... sec ceseccnccceecepenses 9. 
court, within prescribed limits, measures punishment for.. ali, 12 
who are incapable ot committing EE E eA eee Sees 16 
felonies, how punishable ............. Fuh ae ech eere Ao Ge ecard ele 13 
misdemeanors, how punishable ........c.sceescccscceccceees 14 
CRIMINAL ACTION. 
dëfined. .dsvnseidis thechak eee Seweowsesanadeaw awe C. Crim. P. 8 
remedy by, not merged in civil action... .. a. C. Civ. P. 17 
pleadings in civil action not evidence in... 4.............. 366, 126 
prosecuted in name of territory...........-......0. Crim. P. 9 
party prosecuted denominated “defendant” Ta a E EE 10 
defendant may testify in, in his own behalf .................- *i44a 
cannot be compelled to testify in..s.sssessssssses. 13 
place of trial of—local jurisdiction of........ cc ccc ee ecco ee 72-87 
lımitation Of peda utes seein sso eae Se ee etwig simi yttere S T 88-91 
removal of, before trial. ... cee 8" vee vee see cane eae e». o 280-291 
rules of evidence in. eewmseteeaceet eet eeeevres ee seseenvneeeene eee . 354-358 
record of, what constitutes. ... ccccsecsccceccnesnccscescevoss 446 
dismissal Of..........ecceecccccueecs RE E T .. . e . 595-601 
common law applicable to, When. ...s..essesossesesese ...... 610 
costs in $ Pen. C. 193 
seces ooann eoconooetnasdoene t oudDG O ... Pol. Cr (ch. 39) 27, 6 


writ of error in, see Writ of ETTO.. ....... oe Crim. P. 472-498 
See Arraignment, Arrest; Arrest of Judgment; Demur- 
rer; Eaceptions; Grand Jury; Indictment; New 
Trial, Pleas; Pleadings; Preliminary Examinations; 
Presentment; Trial; Verdict. 


CRIMINAL CONVERSATION. 


limitation of costs in action TORS ein ciwetn encores aks C. Civ. P. E? 
ACHO 2554.54 040s aa E E EWE EN 

CRIMINAL PROPENSITY. 

No défense wei ona h dasa Sos e we eG eee aE Pen. C. 18 
CROPS. 

injury to, a misdemeanor—damages.....ssecesccees ena eee 705 
CURLEW. i 

protection of.......+. ialis seres Pol. C. (ch. 41) 2 
CURTESY. 

abolished. ...I.ssss.. a IEN E S RAEE S Os Oslo 
CUSTODY. See Parents; Children; Guardian. 
CUSTOMARY. 

defined etnoateneeveeseee eve os wiv Wiehe ww Seis nie E E bie g.08 6 eae ALA 
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D 
3 Section 
DAMAGES. 

COHN isos si Ss adieu Ea PE ANS ees 2.0. C. 1941, 1940 
recoverable for any unlawful act or omission............ 979, 1940 
lack of ordinary Care or sKill.........-+..e00- 979 
future detriment. 60:6 ones vanesaesy oss ceweves 1942 
interest on; WC esp ¢aid 5 pew sienes r Bs wate Saws See eRe 1943 
jury may allow, at discretion, in certain cases....... 1944 
exemplary, wWhen....:......cceecees 1946 


minors and persons of unsound mind not liable to exemplary, 
UNIES 5.4.2 ss wince a nle gas eee am nals nae sels wens E AS owe Bee eee 


for lands appropriated by railroads. .............0.0eeeeee 451-456 
in making changes of location or grade 458 

against railroads for refusing to carry and deliver............ 475 
BAMEC—MCASUTE OF 05.60: concrete es oon ees saw Cale ee ees 1962-1964 
when railroad company not liable for injury............650-5 476 
for wrongfully employing material of another........-..e0+. 598 
contracts fixing, for breach thereof, void.............- 200005 956 
for practicing deceit... a4 eeiaw sees snadees seas scnecee ener 974 
depositor liable for, when..... RE Rae oS Wola wea le as Mw wise 1045 
depositary liable for wrongful use of deposits.........-.s200+ 1048 
SAMIG—IMECASUTE Of. is 645s oes 45s en e cee esieeals wane eee s 1052 
on foreign bills includes what .......... 0... . cee cee eee 1924 
rates of, how determined.............eeeee . 1925-1927 
exemplary, when allowable..........-...ce cece ee eecees 1946, 1974 


MEASURE OF 
General Principles. 


must be reasonable: vis css. sees asvawss ete wnsweseeneee ce 1985 

limitation of rule ys.¢60s ends cae weenie a cae sese . 1947, 1984 
FoR BREACH OF CONTRACT. r 

proximate only. sssi caeeae wees we danita a eNews 1947 

must be certain as to nature and Origin........esresssese 1948 

of obligation to pay money—interest.......s..cseceseeee 1949 

on dishonored foreign bills. ......s.ssesesessersaess 1925-1927 

of covenant of seizin............essseseesesocessseesseee. 1951 

against incumbrances ........ cee eee eens 1952 

to convey an estate.......esssssoerercsesssecssesee 1980, 1953 

purchase an estate ........sseereosssesoseseseso 1979, 1954 

deliver personal property. ......sessesse. PEET 1956, 1955 

to accept and pay for personal property...........+--- 1957 

buy personal property. .....se.s.sesssssresesroreerees 1958 

of warranty of titles to personal property. .....seseesessos 1959 

entitles buyer to rescind .....esssseesoseseee 1021 

of quality of personal property........... . .. 1960 

of fitness.. ... dekane s eaea e ETES 1961 

to accept and carry freight ........cccccecscccccceserecs 1962 

to deliver freight... ss isesesrasrsrsscis creeert eie 1964, 1963 

of warranty of agent’s authority. ......seesesesseeseseee 1965 

of promise to MaITY....s..sseessscsecsesoesossoseo .. e». 1966 

FoR WRONGS. 

are exclusive of exemplary damages and interest......... 1983 

for proximate detriment only. .......... cc. cee cece eee eee 1967 

for wrongful occupation of real property.........seeeee 1968 

for detainer by trustee, guardian, etc........e cece eeeeee 1969 

for conversion of personal property...........-e06- 1971, 1970 

to lienor for personal property converted. ....s..ssessese. 1972 

for seduction, at discretion Of jury...........cceeeecenee 1973 

done to animals, exemplary...........6. ere errr 1974 

penal, double rent, against tenant, when..........0+06 ..... 1975 

against tenant for willful holding over..........-..ssees. .. . 1976 

forcibly excluding party entitled..........1977 
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DAMAGES—Continued. 


for wrongful injuries to timber trees, etc.........+...-0. O. 1978 
nominal, when no appreciable damage i ig CONC... cece eee 1986 


DAMS. 


DATE. 


DAY. 


specific performance in lieu Of... .... cee ceeeevces secese ove 1998 
for deprivation of thing of peculiar value...........eeee00-. 1981 
title papers, } value of, how estimated. .....seecsesscsecesanes 1982 
assessed by viewers of proposed road......... Pol. ©. (ch. 29), 13 
payment of, how made.. ......sseseesesesesane ee ecenceees 15 
assessed by reviewers of road not on section line..-.-.+. 23, 25, 28 
in estimating, benefits to be considered.....ceeedisecceseenes. ” 40 
to settler on public lands, when...... .... coe eesces essseer 42, 43 
against violators of section 49 of road law......sssssseeeee.. 50 
employer of drunken driver......cscccccceesscaceecs 51 
and employes for neglect to hitch team..... 52 
owners of teams carrying passengers for hire......... 53 
vendors of intoxicating liquors........ s... e.. (Ch. 35) 4 
proffer to fix, effect of, as to Costs ....esseseseesen C. Civ. P. 434 
action for, may be joined with other cause oe acceeees . eee. 29d, 136 
y tenant for injury to property...... sence essees T 
committed by tenant before delivery.. .......s seee 647 
by occupying claimant on public lands ..... eee 650 
for injuries to persons or loss of life ......... ease sacenceaes 676 
Jury tO ASSESS. ..... tase eee sete ccc ece ence ate eeees 263, 229, 700 
may be assessed by referee reenso essesesosesseo esssosoeo . 705, 192 
IN MANADANUB.. occ cccccecaccce cen ns ceeeeeeeee senses 700, 705 
demand of, condition precedent in action under herd law., 749 
for trespass of animals.. .....esssessessseeresass esse . 747-754 
for injury to animals by railroads.. .......sessessrsussene 678-682 
excessive, ground for new trial, when...... seesosssesososeeo 286 
writ of inquiry of, may issue, when.. sssseossesossecsosesso 123 
growing out of injunction we eee eee ete tees eeees essesesonee 192 
costs in certain actions limited by amqunt of..... essesae .... OSL 
for usurpation of office, when recoverable....... essasesessee O40 
for withholding Will........... 0... eee wee e a coeees Pr. C. 10 
to be sued for by administrator, when...........eeeeee seen 212 
administrator liable for, when...... se teens eee c ee cenees 204, 205 
jurisdiction of action FOV. cess eccecceeaseeseeee cues: J.C. 2 
limitation of actions for......-.. ccs cece eee ceseee C. Civ. P. 52-57 
claims for, not affected by criminal prosecution. ......Pen. C. 789 
arising from prairie fires............. ara rcn conc sactonsncs 459 
malicious mischief. ..... cece cecceewncees wee. 691 
injury or destroying ...... cece ee eeee soem eres cece csccsens 711, 710 
of delivery of written instrument presumed........ C. C. 216, 607 
not essential to validity of negotiable instrument..... cee nees 1825 
essential to validity ot olographic will...... cet ec ce ceecosees 691 
Sabbath, defined..... sesosesossoessossreseeses> ....-Pen, ©. 40 
DAYS OF GRACE. 
on what instruments allowed........2.ceeeeeeeeece C. C. 1889 
not allowed on Checks.....s.sssessessessesseosenecsesese 1934 
Sundays and holidays excluded in computing............ 1889 
What are holidays. ...... cece cece cee see e eee aceeeteees 2116, 2115 
business, What ar@....... cece ecece eee ceeee cet eeeesteneees 2117 
next business AY... .. cece ec sc eee cee e seer sete neeeaeee 1857, 2118 
fractions of, to be disregarded in computing, when........... 2123 
in computation of interest, 360 days, constitute year ......... 1097 
DEAD BODIES. 
disposal of one’s OWN.......+2- se cneeeeees see eceeeees Pen. C. 348 
must be decently buried......... ccs ceeescc cece ceeceeeeenes 349 


who must bury..... once acer essesnersssae cece cee n we ceeeeees 355 
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Section Page 
DEAD BODIES—Continued. 
burial in other statess.......cceeeceees Siobeind ....... Pen. C. 350 1191 
dissection of—when allowed... 2... cece eee cere eee ence cnes 351 1191 
neglect of burial of ..........eeeeeee ists So tNalel ia Sh aig E auere 356 1192 
who entitled to custody Of. ..... 0.00. .cccceseeeecnceesteenes 357 1192 
unlawful remöval OF soscas eesis be kini ase SSK Saas 358 1192 
sale of same forbidden. ........asesssessessocsseeseeenseseee 359 1192 
not subject to attachment for debt. .....sessssesessesssesoso 362 1193 
DEAF AND DUMB INSTITUTE. 
where located........sesesessosesssosssosreso Pol. ©. (ch. 54) *1 712 
bonds to provide funds for..........ssesssesesessosssesoes *12-18 714-715 
TRUSTEES. 
NOW A2PPOMled oagi hac whew sees eiiean a a R a i *2 712 
Oath Ol wre ex carss Sy ecames a aE n E e e a e a E a *3 712 
DECINE cata seen SEINE n os a n ESA *5 712 
duties and pOWeTS .sssesssesseerroesceseree> *6, *7, *10, #11 712, 713 
Habilit oi eee e e E E eee EE E E *8 . 713 
compensation. ssc eneee Si isses «Baie See ce E *4 712 
PUPILS 
admission and CALE OF <p gaw css nos Sods wee eswe see ew wee duc *9 713 
DEATH. 
of testator is beginning of right created by will..... C. C. 744, 216 904, 774 
of husband or wife dissolves marriage. .........eee..- eee us 59 _ 47 
of partner dissolves partmership............ aae a o L442, (2 ) 1433 1020, 1019 
terminates contract of hiring.......esess..ree cee eee teen nees 1112 969 
of employer terminates contract for labOr........ cece eens 1150 976 
trustee vacates his office......... 0 2... ..0e ee ee 1331 1003 
principal or of agent terminates agency......,...... . 1383, 1384 1010 
proposer revokes proposal... ......s.ssccscsresossesseuses 898 932. 
gift in view of—what ÍS.........s.sssssosessercssscceonsens 642 885 
of party without heirs interpreted. ......ss.esuesseerererere. 617 880 
devisee deteats devise, when..... See ee .. .» 746 904 
a method of punishing crime.......... ...........0. Crim.P. 2 1273 
bow prodüceds oee eirsn r enni arae ia EE E e 467 1343. 
judgment of, by whom executed.............0- sa ae Sarat ...... 466 1343. 
Where Executed 22. he vedas tained a4: etek ee Cute a eed s ees 468 1344 
return of execution of death pemalty.... 2... 0... cece wees 470 1344 
verdict of guilty in murder case must designate whether pun- 
ishment be death or imprisonment.......... cc. cece ee cece ¥*393a 1332 
of child, attempt to conceal..............eeeees er an Pen. C. 755 1264 
of murdered person must be proved, when...........+.06. 239 1173 
See COTORC ies ces Sabine se senene . Pol. C. (ch. 21) 67-87 368-372 
Corpus Delictt.ccsccssees E E Pen. C. 239 1173 
DEATH-WARRANT.....essssssscsoosoessesosessee C. Crim. P. 453 1342 
DEBTOR. 7 
defined a fo0s Sew bois esas seas Os ee E a ES C. C. 2104, 2018 1132, 1119 
contracts of, valid against creditors, except..,......c.eeeeees 2020 1120 
may prefer one creditor to another ........... | (see $$ 2027, ae 1122, es 
2 
fraudulent and preferential transfers of, void........ } 2028, rr at Bin 
option of, as to place of performance....... E ap amaaees 838 921 
time of performance .......... ee cee e cece eeee 839 922. 
entitled to receipt, When ..........ce ce seee eens cece see ceaees 848 923 
offer of performance must be by, or by some one for, see Per- 
FOmMANCE ie Sao? era e le «wade Coun vad Dee a ese 836 921 
transfers by, with intent to defraud............cscceeeeeeees 2023 1120: 
See Transfers. 
insolvent, may assign for benefit of creditors............0.00% 2027 1122 


See Assignment. 
and creditor, special relations-of.........cceceeccccccces 2018-2022 1119-1120 


INDEX. 


DEBTOR—Cohtinued. 
examination of, in supplementary proceedings..C. Civ. P. 366-376 


joint and several, NOW süsd £254 00% vs vense woe ws sguessaeisage~ LOD 
of judgment debtor may pay to sheriff........... E 367, 320 
discharge of, from imprisonment........ceeceee 3 ©. Crim ‘eae 
arrest of judgment. .......cceccccessccccccsecccces C. Civ. P. 366 
309, 311 
may be imprisoned, wWhen,......s-ssseees teetesseeeee 366 
See Arrest and Bail. 
right of, to redeem............ eee ccccccsc cess cece cscs s e 344—349 
"See Redemption. i 
to direct order of sale on execution........e.s.esesssssssesseso 338 
joint proceedings against. ......ssessssesesseeeoseeosese. 426-431 
See Creditor. 
D C. C. 756-758 
of deceased person, how paid........... E } Pr. C. 193-195 
legacies and devises liable for. ............--. 196, 197 
intestate decedent.......ccccacccceccccecscecs 162-165 
See Claims. 
due to estate may be compounded........... Legge temeue ARES 217 
DECEDENT. See Executors and Administrators. 
DECEIT. 
willfully practiced, subjects to damages.........seeeeees C. ©. 974 
defined and classified... ....essseressessos’ascossssasseeeres 975 
practiced on the public, applies to any one injured E TET 976 
vitiates Consent. .......sesescsoesersesssoeseoo ke aasa 878, 883 
essential element of fraud. ......ssssescesesess ...... 883 
DECEIVING A WITNESS. | a 
a misdemeanor... .e.sssesseesseoe Seliani isa ...... Pen. O. 167 
DECISION. 
of district court, how reviewed...........065 C. Crim. P. } da 
DECLARATION. a 
of nature and object of a trust. .......sesssseceso C. C. 1316, 1315 
of intention to organize insurance company. ....s.ssseceesses. *510c 
same—what to state ........sossossesseesooesssecssscseerse, *510d 
DECREE. 
of probate court—force and effect Of........ceeeeee ees Pr.C. 2 
form of—what to recite.............6.- 231, 299 
to make conveyance of real estate ...... 224-231 
registry of—effect cere 
g y @eneoeeoes @eeeseoee eves 301, 309 
of approval of administrator’s account .... 255 
of distribution of estate—what to specify... 
0, 275 
to be entered at length in minute-book... . 299 
See Judgment. 
DEDICATION. 
of streets and alley-ways—what constitutes...Pol. C. (ch. 26) 5 
public cartways.......... Taian er re er ee or a 23) 51 
DEED. 
title, personal property, appurtenant to estate. .......... C. C. 579 
value of, is that of the property it represents.........0-+---: 1982 
must be in writin sey saree dea ee Wales AE E 993, 622 
of husband and Wife .........scccccsccceceeeceueuseeuees *85a-85¢ 
to purchaser at tax sale ......ccccce cece enene Pol. C we 28) B 
; TOPNLOL st ives casa wre Gaus rece ee errs 
sheriff’s, to purchaser in execution........ er aC; Civ. P. 354, 348 


Section 
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100 
125, 126 


905-906 


946 
946 
946 
929, 930 
930 
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1345-1348 
1275 
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846 
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251, 265 
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Section 
DEED—Continued. 
in foreclosure Of MOTtYAGe......seceeecseneseeWU, Giv. P. 623, 609 
referee to make, When......assesssssosseocosessenseeseneses 581 
due by decedent, executed by decree.. oneee ‘Pr. O. 221-231 
DEER. 
protection Of..s.e.sssasssecssosessee e.s... Pol. C. (ch. 41) *7, *12 
DEFACING. 
records, maps, books, and papers.............006 Pen. C. 149, 148 
marks on wrecked property. .......rssesserererese pe ceeeeeee 421 
SUW-lOGS oc eee ecccececsesenee ween eee cece ee eeees 422 
DE FACTO OFFICERS. 
acts Of, valid, WHOM... 02. eee eee eee e cence tee ceeeee 110, 97 
executors and administrators removed—acts valid...... Pr. C. 106 
DEFAMATION, 
right of protection against.......cce cece cree cence eeeeee C. C. 27 
how effected—what I8. ..e. o cccceecccceveces Dawe e ec eneeese 28-30 
See Libel and Slander. 
DEFAULT. 
of answer, plaintiff takes judgment.. ............. C. Civ, P. 229 
reply, defendant takes judgment, when. ........6+....000- 123 
exceptions pleaded, presumes waiver of objections......... 117 
denial, admits allegations of complaint, etc ............... 137 
appearance, plaintiff takes judgment .......... wo. J.O. 42 
presumed, when .....+..0. cee cece cree cece ee meee ete nee eens 43 
DEFEASANCE. 
of transfer, absolute on its face, may be proved......... ©. C. 1726 
must be recorded, HOW ...0 sc eee cece cece cee cece neeeas 1740, 1741 
DEFENDANT. 
IN CIVIL ACTIONS. 
defined .... cece cee ccc e cece ec ceeeucesens C. Civ. P. 683, 34 
who should be joined as............. ween tee cece ee tees 83, 82 
court may order additional parties made ........... 88, 89, 557 
same in action of partition ....... 0. cece eee eee eee 557, 552 
for an offce...... wee cee eee eee we... 541 
on bills or notes or other obligations...... 84 
to determine conflicting claims to realty .. 638 
may be summoned after judgment, WHEN ...cee eee oe 427, 426 
intervene and defend..........-.ccesececeee wee eeee 
appear and defend other judgment ......+s-....00. . 104 
voluntary appearance of, equivalent to summons..... 519, 108 
surety made defendant after judgment .. errr ........ 364 
other surety made, with mortgagor . ene ee cece cece 136, 619 
may be sued by fictitious name .......0e. cee eens wee eeee 144 
note issue, and have case calendared.......ee+..e0e- 238 
infant, may appear by guardian..........0. avscees terreo 78 
in mandamus, may bring on the argument............ :.. 703 
may furnish the papers and proceed to trial, when. ..239, 240 
rights of, on the trial... .. cece cc ee cee teens 247, 249 
time allowed to, to plead ...... ccc eee een ees e eens 112, 115, 98 
may be extended by the COUrt.. 0... cee eee eee eee ee 148 
may amend pleadings, when....... 2.2... eeeeeeees Pereos 141 
waives exceptions to pleadings, ROW. .....ssesrssssessee 117 
not entitled to service, When...... ccc e ee cee ween 519 
right of, to retain possession in ejectment, until.......... 644 
proposal of, to fix damages in advance.............eeee- 434 
May Offer COMPTOMISE...... cece cece eect een eeneeeeeess 432 
confess JUGEMENE....... cece cece eee meee 715, 716 
entitled to costs, When........seeeeees Peer eee 385, Sea 
death of, does not abate action. .....e..sssssssesreessso 562, 85 


249-251 
669, 670 


1159 
1204 
1204 


1152, 1150 
220 


740 
740-741 
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IN CIVIL actions—Continued. 
may stay proceedings in execution by payment 


C. Oiv. P. 626, 627 166 
where to be sted. -ceccscreccressircrisieestssrcavnoi . 92-95 22-23 
may move change of venue, when........26. nia Sele igh aa 95 23 
be examined on oath as to his assets...........-2... 366 107 
arrested and imprisoned, when......... ed Dias 366 107 
See Arrest and Bail. . 
may be examined by opposing party as a witness ..... 438-445 128-129 : 
defend, hOW.....ssesessesnese Pe er 118, 121, 641 35, 37, 169 
when entitled to judgment..... ee er ee 123, 292 38, 87 
who is, in probate proceedings................ Pr. C. 22, 307 204, 266 
in partition of estate, WhO is...... 0... cece eee cece eens 2+ 287 263 
administrator or executor may be..............ee eee. 146, 213 231, 247 
special May be.. ssssessesssecsosreerase 98 219 
infant, to appear by guardian........... 2... ce eee rere ees 311 267 
in FUSLICE’ S:COULE: cess erroni egra codes cower J.C. 13 290 ‘ 
time allowed to ADPPCar. occ Nowa sess ww ge nieeee news es 15 290 
one hour of grace to appear. ....»s.ssssersssoseceseeeseo 18 291 * FY 
IN CRIMINAL PROCEEDINGS. ` 
the party prosecuted................., ....... C. Crim. P. 10 1274 f 
to have a speedy public trial...,.es.seresseseseerssse To ae 3 e 
: 87 1311, 12 
counsel as in civil actions..........0.000+- } UW ’ 1274 | 
witnesses in his behalf............ re ree 144,11 1294, 1274 
trial by JOPY son <8. istese runie Kinet oea 14 1274 j 
not compelled to witness against himself. aiueo eke 13 1274. 
may make a statement .... .....oonccreesee ETET , 147 1294. | 
have testimony reduced to writing ...........00- 143, 27 1294, 1277 
28,270 1278, 1314 | 
to be discharged, when.....- eee 365, 367, 556 1328, 1359 
590 ,598 1365, 1366 i 
to controvert sufficiency of accusation,.... Pe ee 60 1282 
truth of the accusation..............e0005 60 1282 
to have bail when offense not capital.............00000- 552 1359 
capital, when................. 553 1359 } 
may be committed without bail to await arrest from 
ANOTHER COONEY. <x 5 entities 65a te eiren Dew a 364 1328 i 
may be committed after conviction, when. ....... oe ees 554 1359 
bailed for appearance in another county E a mises ..- 364 1328 


when arrested out of his county 
112, 104 1290, 1289 


to be subjected to no unnecessary restraint.............. 118 1291 
to have view of the warrant of arrest ........eseseseses 119 1291 
and messenger to procure counsel...... ........ 137 1293 
prosecuting witnesses examined in his presence.. 143 1294 

to cross-examine prosecuting Witnesses. ...s.....seeseesa 143 1294 
to challenge grand jury—the panel.............- yeaa 166 1298 
individual grand jurors...... EREE AE 166 1298 

to be tried only on an indictment. ....ses..ses.seee coose A 1273 
several, may be indicted and tried jointly. ery eer 232 1307 
right to be tried separately. .......sessoosssecreoo S 351 1326 
to have time to answer, when arraigned. EA T E 254 1311 
to move to set aside indictment. .....ssssssesseseses ove. 255 1311 
may demur to indictment .............00. E ET s... 265 1313 
to have trial removed, when and hOW..eesessssocsoesee. 285 1315 
postponed oc nes eke haw adie etori Gade wes ieee 309 1319 

in misdemeanor, to plead by counsel ...........+++s008 .. 294 1317 
to have names of all the jurors called before ora wing-s . 298 1318 
to challenge panel of petit jurors........ dromeaes ice 313 1320 
individual trial jurors. ............-05- . 826, 325 1322 


to be informed of the time when to challenge jurors.... 322 1321 
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: Section Page 
DEFENDANT—Continued. 


IN CRIMINAL PROCEEDINGS—Continued. 
may have co-defendant discharged to become a witness.. 


Crim. P. 353 1326 
to move for new trial......s.se..essssosesseessssesoseeeso 22 1336 
arrest of judgment. ....sssesesereeseeee eseosooe 425 1337 
to be informed of the verdict.......e.ss.ssesessoseseesses 437 1339 
asked what cause why sentence should not pass.... 437 1339 
to prosecute writ of error........e.se ee arena mere: 0/65) 1345 
have subpoenas for witnesses........ Pree ee 142, 503 1294, 1350 
same served by peace officer..........66. .-512, 506 1351, 1350 
to Writ Of habeas COrPUs..... cece ccnacencceeeeeereccenes 671 1382 
may controvert facts alleged in return thereof........... 673 1383 
to have copy of commitment......... 0. cece e ce wee e cee 684. 1387 
for his own use certain pecuniary forfeitures .... 686 1387 
presumed innocent, until.... ..sesssess pon rare E waios 349 1325 
must be present at trial, OXCEPb. cee eee eee eee eee sereoo 294. 1317 
when verdict is rendered. ...... s... <. 391 1332 
in search, to have copy of Inventory. .sesseseresreeseesee 574 1363 
may controvert the facts alleged in ae for search.. 575 1363 
to be personally present on trial. ......ssesessesesseJ. C 115 310 
several, verdict as to one or MOLE sseecses teres rer ere 123 311 
DEFENSE. 
is by demurrer or answer....... ata aaa e.s... OC. Civ. P. 112 33 
See Demurrer; Answer. 
incapable of crime............. iSecesndiewes TE Pen, C. 16 1139 
intoxication—to What extent......seseseseseseesensesseesees 17 1139 
morbid propensity is not...........6...6- eee ee ee eee 1139 
duress and coverture...... accede ent nde wien teva Bene 20-24 1140 
anger and intoxication not, (but see § 17, p. 1139) P S 245 1174 
DEFINITIONS. 
miscellaneous.. ..sesssseseseseo ere EEE Keele aes v < me eae ee 
; . Civ. P. 7,8 
worăàs and PHASES i. 505.540 68 es siecle aso eS b Pen. C. 768-788 1266-1268 
DEGREES. 
of heirships, See SUCCESSION... .cccecceeccensccsccecs C. C. 783-787 910-911 
each generation is a degree...........45 Serre ee 782 910 
of care, slight, ordinary, and great. .....s..esesersereseesee 2099 1131 
defined esee Ve wee e west nN Mee E ave uea saws 2100 1131 
of negligence, slight, ordinary, and gross. ......+eeeseseeeeee 2101 1131 
OCUNed ssc e5d i iawes ree Sake ees Ree pace 2102, 1131 
literary, may be conferred on whom and by whom........... 551 868 
of punishment to be found by jury.. s... seses.. C. Crim. P. 401 1333 
DELAY. i 
in presenting bill does not exonerate, when ...... e.s.. O. C. 1910 1097 
when excused. ......sesesssoesecesses sas en 1912 1097 
of performance may be compensated, When ......seeseeeses. 841 922 
DELIVERY. 3 PE 
grant takes effect only by............4. EEST wees p 622, aon pets 879 
date of, deemed that of interest created............. vedekawed ALO 774 
presumed to be that of date of instrument........... 607 879 
, must be unconditional. ..........sscsesesesseererreseseeo ... 608 879 
may be made by third E N Like E EE 609 879 
back to grantor 1s not transfer.. ise eeka aaa aaaea OLO , 880 
when deemed constructively E E sider einen 611 880 
written contract takes effect ON... 2... ce cece eee e eee e teen 922 936 
of gift necessary to validity Of...en..ssseesoscseseereresseree 640 885 
of goods aor essential to pass property.......... e... 995-996 952 
ee Sale 


depositary to make, on demand.,.... Dae ao e 1044, 1039-1041 959, 958 
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Section Page 
DELIVERY—Continued. 
want of, conclusive presumption of fraud, when.......C. C. 2024 1121 
of personal property SOld.... cee sees eee eens sibe anoen 997-1002 952-953 
freight by Carrier ...eeesssssessesoo Diaes essee eeo e 1225-1235 987-989 7 
eee DY CUT r ART eee eT tae saeni aes L203 991 
luggage by Carrier.....eces.ss es ab ae sa ere re nee 1267 993 s 
essential to pledge...........esuasessessseseseso A E 1759 1072 
of realty specifically enforced ........esrssosssssossesrsseose 1991 1114 , 
personal property enforced............005 EREE EET 1993 1114 7 ' 
property belonging to wards .........ceeseseeeee opr C.F 199 
to administrator on Order.........2.00008 niii ins 276 260 
possession of real estate...... Swe vases ueni a a e aa 231 251 
estate to legatee.....esseessoecsssreo eir eausa niwie 272 259 f 
estate to executor pader foreign will.. sesse. es . 276 260 t 
judgment for, form Of.... weeeseeececcceuecees CG. Civ. P "308, 295 92, 87 
DEMAND. i 
for relief in complaint........0-.ceeeeeee EE E 111 31 i 7 
CODY of compilaint......s..esessssesserosesssesoo OPIS 99 25 
books and papers in go Warranto......sessesssseseses.s 538 147 i 
change of place of trial............60es EEEE tices 95 23 A 
fecs by Witnesses. ......ssesessssesraseseoe vieso esris Ea 461 131, 132 
limits the relief sought, when. EEEE EERE 's Boers eee 293 87 
goods deposited, to be delivered On..... s.e... eee: C. C. 1039- 1044 958-959 
of per formance, condition precedent to right of pledgee to 
BOM EEE E ean SAEs Ss ANE Ragiase EN wele et Na pater eins = von u 1772 1073 
as between employer and employe..........+. ET . . 1143, 1144 975 
of thing wrongfully withheld. ............... SEET TE 978 . 946 ' 
condition precedent to delivery of goods T eee. 997 952 ‘ 
for delivery of thing deposited..........seee cece ee eees 1039, 1040 958 po 4 
borrowed..... PET re pe.. 1084, 1085 964, 965 i 
DEMURRER. i i 
In CIVIL PROCEEDINGS. 
grounds FOr.....e cesses eee eee eee eee takisvacsn OOl Pa S = 33 i 
requisites of—how pleaded.........-..00006 savers e mee eas 114 34 
need not be verified. .....ssssssssosoeessesososssenesenss 125 38 a 
time for pleading. ......sssssesrroeesucseseeceescres 112, 122 33, 37 
may be extended. .....sssesseeesosoeseceosseeseres 512 142 
raises only issues of law .......sesesssese. seai NAR ei 232 70 - 
omission to plead waives objection, except........+-.eee. 117 35 
sustained, plaintiff may plead over........ Berane iranan 141 42 
may be amended............ Aaelases eres ss awe ee aeaa -~ 141 42 
frivolous, may be stricken out............. Kener E NE 230 69 
to answer....... Pere er Terr ree Te eee rT or ee 122 37 
toreply........ Vasa dW ee eNe epee E T eee we PPPE . 124 38 
to part, and answer to part........sseeeseeeee essseessse 120 37 
to complaint of intervenor.........se0. Terre rT eee 90 22 
in proceedings against joint debtors.......... Season 429, 430 126 
to opposition of probate of will ...............- Ae Pr. ©. 22 204 
by administrator to causes alleged for his removal ....... 110 221 
to complaint in justice’s COUrt......seeecscssessee J. C. 22-25 292 
time for pleading ..........ccceeeee conees een Kee Esi nae 27 293 
proceedingson...... PEA E Gdleeeiatere E E aro aut 43, 25 296, 292 
To INDICTMENT. 
must be pleaded in open court..............65 C. Crim. P. 264 1313 
grounds POD EA Sea Shinn ot RRO BE hea ek ROO EE eee 265 1313 
requisites of, to be in writing.........+..e..sseeeees se.. 266 1313 
failure to demur defeats motion in arrest of judgment.... 425 1337 
hearing Of.....s.esessececcccoe A EE E 267 1313 
jüdement Onicseseimonreerir nenen na aa newness ... 268 1313 
sustained, defendant to be discharged, unless..........-- 269 1313 
overruled, defendant must ANSWET ......sseeecssseesses- 272 1314 
certain exceptions may be taken on the trial..... ecesesee 213 1314 
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Section 
DEMURRER—Continued. 
To ACCUSATION. 
for removal] from office...........- eessee ees.. Crim, P. 60 
how pleaded e .essa cass id ve Veen ieia s Me eee a a 61 
TO CHALLENGE OF PANEL... 2.2.2.0. ccc ccc nccs cece rsncseues . 316 
may DOOrdl ii. w iwc neks ewea Seid ak urr Sere ae cne eee as .. 316 
tialo scee ce tnks pie cen eos oe ta EEEE aw seems cawee 316 
To CHALLENGE OF INDIVIDUAL JUROR......e..+- er ee 335 
| DEN IAL. 
of divorce, on What Grounds. ...... cece ecesccsecoes C. C. 65, 61 
truth of accusation, how made....... sine am tes C. Crim. P. 62 
the facts alleged as grounds for challenge. ..........0- 2005 317 
trial of challenge. .....c00 ccceve ceccocrcsces ATE 320, 319 
DEPOSE., 
includes; Whats esccseesdiekesouita ties ee els essai C. C. 2126 
DEPOSIT. 
of thing in litigation, when................ C. Civ. P. 569, 91, 225 
order of, how enforced ..... Pele tied asrtate SNe areas ore ad wire atalanes 226 
of money for security instead of undertaking ................ 415 
AS security in ATTESE..0 0. ac esse ee cece c as ee oe ge nees 167 
money applied on judgment, when..............55 Sin wag avele wens L 
as security on appeal....... E E ie oa ease anes Sa eats 420, 414 
plaintiff to deposit value of improvements, when ............ 644 
of money in lieu of undertaking. ....... 0... ee eee eee nee J.C. 93° 
two classes of—voluntary and involuntary. ............ C. C. 1033 
voluntary defined ........ PETE AE E E E E ... 1034 
involuntary defined ........sssesseessesesoeccssens siecweeus 1035 
depositary cannot refuse. ..... cece ec cee sce eeees 1036 
for safe-keeping defined.............2005 ee ee ere 1037 
exchange or consumption defined. ...... ccc cece cee eee 1038 
tranfers title to depositary .......... cece ceeees PS 1073 
DEPOSITARY, RIGHTS AND OBLIGATIONS OF. 
to deliver thing deposited on demand ............-..e00. 1039 
not without demand........... 1040 
where to deliver 2.356 pend sien ord awe san Meee deen trias 1041 
to notify depositor of adverse claim ...........ceeee sss. 1042 
true owner, when .........2...0. a eee 1043 
to deliver to disagreeing claimants, how............ee00. 1044 
to furnish food and shelter for animals deposited ........ 1046 
not to use thing deposited ........... 0... ccc eee e cee eeces 1047 


liable for damages resulting from wrongful use..........1048 
may sell perishable articles deposited. .....es essene oe... 1049 


when presumed guilty of negligence or injury ........... 1050 
measure of damages against ....-... 20. cee cece eee eee 1052 
of gratuitous deposit bound to slight care........ Stew hat 1055 
gratuitous creditor becomes, wheny............ s.essee.. COE 
entitled to no compensation. .......seessssessercse. 1053, "1054 
duties of cease, when and how..... a Stee ee Seeee Satan es 1056 
FOr Hire defined ogo ns cas lowes 4 ea sdeeaw cakes 1057 
bound to exercise ordinary Care...........eee0e: 1058 
rate of compensation for .....escsesssssssssesse 1059 
may terminate deposit by notice........... 1061, 1060 

DEPOSITOR, RIGHTS AND OBLIGATIONS OF. 
to indemnify depositary all damages.........e..e008. ... 1045 
pay storage and expenses...... 20... .ee eee eee eee 1059 
for extra services, (see §§ 1128-1156, pp. 972- 977,).. 1051 
may terminate deposit at any time, how........... 1060, 1061 
OF MONEY TENDERED, EXTINGUISHES OBLIGATIONS. ...sce.eee 849 
OF THING OFFERED IN PERFORMANCE OF CONTRACT......... 852 

See Finder; Inn-keepers; Tender; Warehouseman... 

1064-1072 
of money instead of bail-bond...........ceceeeees C. Crim. P. 557 
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1321 
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1323 


750, 749 
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153, 22, 67 
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Section 
DEPOSITARY. 
clerk of district court may be................-C, Civ. P. 414, 167 
See Deposit.. s.e... o. seeseeseseessesessee O O. 1033-1073 
DEPOSITIONS. 
dëfinedss seesi me nsina ree ens ba ee RON n E C. Civ. P. 465 
when may be used ........ Tene ert aot egies tS ats ener eae wees 469 
TAKOH sis seer bea yee ie Sete eeen wea ongus aes 470 
taken before action Commenced...........-..ese eee oeeees 503-508 
before whom taken in the territory ....... 2... ccc ceeeeeeeeeee 471 
out of territory .......... iGWeeWassieetews 472 
mode of taking—by commission ...............sc0008 eses... 474 
order for, by court or jUudge...s..... ere 474 
commission issued by Clerk .......cevseeee 474 
qualifications of commissioner........ daria 473 
on notice to adverse party .............. vee 475 
notice, what to contain. .......ccceee eesse. 475 
by publication, when ............... 476 
how taken—written and subscribed. ......0. cece cccese conees 477 
Certified ..c..sceeecee Reals SOM bate Meee ce ae Se awe wale 481 
retürned 5. sb cv cp Wa RR Soe Se ORCA COT SE Venen i ake awed ase 478 
authenticated. errores ers ON Ave eee BO Cee SR aRS wold ..- 480 
to be filed one day before trial.......... ie kaseve es veer re 483 
may be read in evidence, when .............. shia eae s.e... 482 
other actions, WHEN. ie sae 3555 oe ree serene 479 
exceptions CO, form OF scenes ce cea teases E N (204 
when to be filed......ss.ssssossssoeseeos ...- 485 
to be heard before trial ......-. ee eee 486 
decision on, appealable ........... ERE 487 
of prisoner—how taken ......sesesseesesesseeres e eeso o 458, 459 
testimony taken on examination to be in form of......... 


C. Crim. Pr. 576, 143 
magistrate to suffer no inspection of, except. ......s.ecesesese 145 


to be returned immediately to district court .......... . | ame; oe 
need not be entitled in the action ......22 20000 seeccercscens 536 
commissioners appointed to take.............. Pol. ©. (ch. 16) 4 
when complete, see Perjury....... Pages e NS Pen. C. 157 
disclosure of, punishable, when..... pasos saw resis Mew oes ie 205 


DEPOSITOR. See Deposit... seeeeeeeeeoeeseee econ ce... CO. C. 1033-1073 
DEPUTIES. 


in general..... soesoeseessosesesesoseoeesseee s POL C. (ch. 6) 1-4 
clerk of district court, powers ‘of KOEIE R s..sse..ee (Ch. 14) 4 
defacing or destroying records—penalty......... c... Pen. O. 148 
DEPUTING. 
party to perform duties of offiCe......sssessessesee. e108, 109, 110 
DESCENT. 
cast, effect Of. .........05 ive Miasetestwse cases CIV re 80 
DESCRIPTION. 
of real estate in pleadings..........-.. Rsaebedcastiawersieeea VOL 
lands in administrator’s notice of sale............ ... Pr. ©. 181 
order for sale...... Leeds meet ies ee ueesd saa eteutes 179 
need not be repeated, when........... se bade Srseuueeaeweeess OVO 
of lands in petition for administrator’s sale.....cesesecesecees 172 
DESERTING. 


Child—felon yo s ccscascccaccvercecvicsve esecenscesseseL CN. C. 335 
DESERTION. 


ground for VOLC: coeso wash oko oe wes kes bees ressis O C. 60 


See Abandonment. 
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Section 
DESTROYING. 
vessel to defraud inSurers,....essssccccscecccceseseeeben, O. 623 
property insured to defraud insurers—felony ........ 00000. 627 
offering false proof of loss. ...... ccc cece ce ese cn ccc vcsccees 628 
falsifying books, papers, writings, CU a sacin dst oe Wa ee Sa Oe Sx 650 
IBIS ovo bs pike oa ene a S eed Soke Wena ea Ewe Oe Seas ses fi 
works Of literature OF ALTE iss icos oo 5% 35.504 5 G00 e's 8 0 OSs 80s 721 
CVIGCN CO scion ebeus thee ma Aaa EERTE Sk we ee cee oe. 169 
DESTRUCTION. 
Of will. See Weil. 
DETAINER. 
by trustee or suardian—damages..eesceccevecssecscecs C. C, 1969 
See Forcible Entry and Detainer. 
DETERMINATION. 


court to make complete, of the rights of all parties before it 
C Civ. P. 89, 292 


C. Crim. P. 225 
how pleaded: esicsssescaisdescisesr ecean sissi i C. Civ. P. 130 
of conflicting claims to real property...... sereine tia eses 635-650 
DEVISE. ` 
subject to payment of decedent’s debts. .....essses. C. C. 683, Khe 
WHO MSY take Dyess sisceits wah weeiaiaw 4 ocuk ersin as eae eee S 687 
subsequent sale of devised property, effect‘of................ 710 
incumbrance of devised property does not revoke. 711 
partial disposal of devised property.....-.....- cece cece ceee 712 
operates a revocation, 
WOU G4 ecean 
descends to heirs of devisee, wWhen............- sese sasaak 746, 716 
to subscribing witness of will—void........; Paa EDESA secs TIT 
valid, WhCN..ssssssssssesses. 718 
Interpretation OF 2) icine ce wasiee eat aiuss de betes Gee weeds 725 
terms of inheritance not requisite to...... i e ia 734, 731, 732 
‘tof residue of estate,” effect Of........ 0c cece cece cee etecs 735, 736 
to ‘* heirs,” « relatives, >? « nearest relations,” effect of....... 737 
to a class—who included........e. cece escececsaeveneeuecaues 740 
vests at testator’s death. ..... ccc cccces veces sccceecccesecne 144 
- once vested, cannot be divested, unless. ........- seeceevasees 745 
death of devisee defeats, unless.... 0... cc ce cee eee cece 716, 746 
does not defeat remainder to third persons... 747 
to several, vests in them as owners in COMMON ..........-06- 753 
possession of—how obtained............. eee e eee ce ne caceee 761 
rights of purchaser not impaired by, when....... O semenetees 762 
DEVISEE 
judge a, disqualified to act.. .... Lik bias emaan Pr.C. 4 
may petition tor probate of will. wiaice seas ore oeale wees akc se 11 
contest a Will. ..... scene sees Oe Tee eee Tee 19 
entitled to notice of contest........... eee eeee eee ST ee ere 32 
application to sell lands..........-+...... 174 
held to contribute, When ...... ccc cece cncccccccceeasvens 273, 197 
possesses by executor or administrator............ EN 210 
to have notice of legatee’s application for share.............. 272 
may maintain.action to recover property of estate, when..... 122 
joint proceedings against, after judgment...... ©. Civ. P. 426-431 
takes devise subject to charges....... E s... 0, O. 1737 


DILIGENCE. See Care and Diligence; Negligence. 
DIRECTORS. Bee Corporations. 


DISABILITIES. 
effect of, to suspend limitations. ......s.ssesess. C. Civ. P. 70, 64 
when available..........ccccee Sein hig esata ashen Renee iveawewessae) 09 


of minor to sue and be sued. Bia nausea dep dda E 78 
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DISA BILITIES—Continued. 7 
of minority and unsound mind as to limitations. Pr. ©. l 387, 207 283, an 
minors, see Minors....... ee ece cece ccecesccsseveeeG. O, 15,16 . 739 
Indians......sesesssesseosessesensoos isesnssosessoosesseo 740- 
idiots. .....sses.. eseeseosesesereesoaeseos teense eses ose. 22, 20 740, 739 
married WOMEN. ...sssssssesoeessessocoacosossosooseeosees 316 789 
DISCHARGE. ’ 
from arrest in execution of judgment....... «..C. Civ. P. 721-733 186-188 
See Arrest and Bail. occ. cceccsecc cence ecnncancteaes 156 46 
from imprisonment for contempt...... weve sce eeacees essere 376 112 
of executor or administrator. .......sesessssassse ..... Pr. O. 297 265 
guardian.......+. occ e eee ete c cece enen ees eee eeeceene 384 282 
PTISONEL. 1... + cece ee eee e eee caseee ees woe teeeeenaees J.C. 130 312, 
defendant—failure of proof seses eereenreesssre> C. Crim. C. 28 1278 
on verdict of acquittal .......s.assssssesssese 409 1334 
on demurrer sustained., .........ossserrses eee. 270 1314 
improperly arrested. ..... esassssesesesesaoeo 365 1328 
want of jurisdiction...... teere seseseasese 367, 363 1328, 1327 
on Dall... cc. cece eee eee cee cee eens e.s... 556 1359 
heid for requisition, unless. ..........eeee sense 590 1365 
no indictment found, unless............ 0.000. 595 1366 
for want of prosecution. .....es.eesesssse. 678, 619 1385, 1380 
DISCHARGING FIRE-ARMS.......oesseecoeesesesssoee ..Pen. C. 495 1217 
DISCLOSURES. ` 
of judgment debtor as to assets—how obtained..C. Civ. P. 366-376 107-112 
of documents to be used in evidence ...... . cee e cece ee we eeee 436 + 127 
of party—how compelled. ....... cece tee ee cece ea ceeees 438-445 128-129 
compulsory, as to property of estate embezzled or concealed— 
How obtained. ...... cece cee eee eee rence een sees Pr. ©. 124-127 224-225 
required of parties contracting insurance... ..C. C. 1497, 1498 1030, 1031 
in effecting marine insurance...........eeeeeseeees 1571 1040 
of party reinsuring ......... ccs cece cece ee cnn e ences 1560 1038 
by grand juror—punishable. .........seeeeceeeees C. Crim. P. 196 1302 
when juror may disclose............0.- bee cc ceca nee eeteoene 197 1302 
DISCOVERY. 
action of, abolished............0 ces ewenecccceceees C. Civ. P. 438 128 
in aid of execution, how obtained..............65- jet eeeee 366-376 107-112 
examination of party, instead of action of.,....... iow eenes 438-445 128-129 
of new will—ground for contesting ..........eeeeeeee- Pr, C. 31 206 
DISEASE. 
exposing person With contagious... .eccssererescsencs Pen. C. 470 1214 
DISFIGUREMENT. See Maiming. 
DISFRANCHISEMENT. 
what acts operate AS... cece ce eee en cece ceeSeeceeecee 88 1149 
DISHONOR. See Negotiable Instruments. 
DISMISSAL. 
Of complaint..........c. cece e eee eeeeeeeees eresse C. Civ. P. 239 71 
for neglect... ccc cece cee eee eer eenanee 292 87 
by payment of installment due................> 626 166 
for failure to secure Costs. .......s.. seesossecoo 399 . 117 
for refusal to testify.......c.seeceeeeeeeeeeenes 443 129 
of appeal for failure to transmit papers...... eevee ceene ...414, 409 122, 120 
effect of........ eevee 410 121 
judgment of, when........... ee vecese oueensnses eee nese J .0. 63 300 
on appeal after notice, when.. sesssesesseesossso 96 307 
no dismissal of appeal in criminal ‘matters. eee cece sceevecees 142 314. 
for failure to execute new bond—old sureties insolvent reseso 
C. Civ. P. 415 
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Section 


DISMISSAL—Continued. 
of appeal 1s affirmance of judgment below. .....0....+.Pr. O. 328 


charge by grand jury, effect of......... ..s......O. Crim. P. 207 
Writ OF ErrOL sce cae ce sci ed oo i sinansa ee eee 487, 488 
criminal actions for want of prosecution, etc . RRE 595-601 
DISOBEDIENCE. 
to judges of election. wise. su dae ceases easane deseo ees ..Pen. C. 79 
laws ese@e@nmcesteene eeatmeeeetzreseeaes eeteseeoseannaese ee eeeezve ea eeeeoeever 498 
DISORDERLY HOUSE. 
keeping or letting... ..ccccsscccscceee SNe eheee as ba ea eras 370, 371 
certain offices declared to be........... sages Ga EANA ss 669 
See House. 
DISPATCHES. 
telegraphic—disclosing Of ......eseseeees iia E E ones 718 
secreting Of. iciei cs ceeccasesvivees reer rr eee 719 
DISQUALIFICATIONS. 
Of TG eesi ons aeniaa T E eee an’ PE Pr.C. 4 
woman—subsequent marriage TB si asc-csds PERC wesw es nissene 48 
to serve as executor or administrator. 5 ceed es einen es Seas 46, 60 
OF Witnesses. .......oscsee sencrecees E C. Civ. P. 446 
uilty party to divorce to marry again..... EEES C. ©. 64 
to hold office—punishment for crime............4. --Pen.C. 3 
DISSECTION. 
of dead body without authority........ -.ee--ben. C. 365, 351, 352 
See Dead Body. 
DISSOLUTION. 
of marriage contract—how. .....sscecccasececscccvese2&. O 59 
See Divorce. 
of partnership. eee oes evee sees seen iS weendsdod ed eeeteaeeesddourlaodt 
DISTRIBUTION. 
of proceeds in partition..... Keds sbsaeeedetes $oases Or Civ P D09 
of sale by sheriff.........cs0 cece ceceeccese 340, 343 
of insolvent corporation. ...s.ses..s.eseseo E 545 
of estate—jurisdiction ....s..eseescesccccacscsoo -- Pr. C. 274- Soa 
when less than $3,000..... Sete eee Kaede Tee hase ee lOO 
decree of—what to contain. ....essassesscesssesos 275 


See Partition; Succession. 
DISTRICT ATTORNEY, 


prosecutes corporations for forfeiture, when....... C. Civ. P. 532 
by leave of the court.......... ecevac cece accennes 533 

for usurpation of office..... re re s.e... 586, 534 

in name of territory........ 534 

duty of, as to costs, againsts corporations, forfeited......... 544 
may bring action to forfeit property, When...... .ceeeesseeee 547 
to prosecute in case of bastardy.............. jewrew ee tee bees 742 
to have judgment recorded, when........s.eseeee eee orn 546 
to sue for recovery of escheated Property. sesesess osseo ©. ©. 795 
prosecutes for false measurement of wheat....Pol. C. (ch. 37) *7 
an elective district officer. ...... cc. cee cee cee enews (ch. 15) 1, ¥1 


how and when elected—term of office .... .ccccvcves cece sesel, ¥L 
election of, by whom Certified.........cceeeessccevees(Ch, 27) 36 
oath Of esre bcs eee Coase eS cada sews Rates ea ..... (ch. 5) 3 
bond of, to the county........-.. eenccercsceccesecses(Ch, 15) #1 
CONGILIONS Of tc.ckue de cress isms Sen ckaseuiwcoasabe Ok 
penal sum Of .,,...eeseeeeeeeee Sone ke E weds ka. “RE 

` number of sureties required .....s....asenassacsse *1 
delay for giving ....e....sesess EE (Ch. 5) 10 

failure to give—vacancy ...es.esssesceecososseseoeee il 

approval Of... eeeccevecceececceecesengecee (Ch, 15) *1 


1194, 


1191 


747 


1019-1020 


153 


100, 101 


148 
200 


259-261 


841, 
341, 


228 
260 


145- 
146 
146 
146. 
148 
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Section 
DISTRICT ATTORNEY—Continued. 
bond of approval, how executed....... e.s... POl, O. (ch. 5) 8 
account, condition precedent, when..... ee eee 13 
to be filed with the county clerk.............(ch. 15) ¥*1 
how construed.......... brae eset enee eres cote (Ch, 3} 12 
entitled to copy of statute ...........086 T ET (ch. 4 
may appoint deputies. ......ss.sesseeessesececessese e.. (ch. A 2 
to file complaint against violators of ABW acs ected (ch. 35) r 
ch. 15 
salary of sste eeee ETTE A 39) sas a 
fees to, prohibited ........... paged eaiee E wea .oes z ; A 

; *2, * 
duties of, in general....... secui voce sessose (Ch, 15) *6, *7, 143 
when court may appoint ...e.sessessosesesseecse ..(ch. 15) *5 
how to dispose of fines...... Wieke ENS Ei a e *6 
penalty for neglect of AUty....... cece ccccscee cece ecen ceetens *8 
to sue for forfeiture of property offered at lottery .... ‘Pen. C. 384 
cause the destruction of gambling apparatus, when........ 397 
duty to inform against violators of the law, when........ .... 399 
refusing to perform his duty—penalty............ces.eeeeeee 500 
to cause the destruction of false weights and measures Bote teres 633 
partner of, mot to defend... sser cece sees eee ee eee e eee eeees 730 
accepting DIO soc tie cabin E E N va: 96-113 
to destroy indecent publications, when.............-.s00.... 369 
notify defendant officer of accusation.......... C. Crim. P. 58 
summon defendant officer to answer..........6. aie a sanii 58 
prosecuted for removal from office, how.........cceeceseeses 69 
may subpcena witnesses before grand jury, when.........501, 190 
for the trial............0.. reer 502 
examine witnesses before grand jury......++.ceee esses 195 
privileged as to advising grand jury, etc......... (isla enigaeawe> LOO 
to inspect depositions taken on examination ...... 145 
may move Change of Venue............ cece ee ecce ee eeees ... 291 
be substituted by appointment, pro hac wice..... secu. 380 
rights of, on trial of the CaUs€......... cc cece eee cece veces 343 
may have witnesses recognized with security, when.......... 158 
order issuance of bench-warrant, when...........- ceeseese 438 
to be notified of inquisition of IMSUMItY.. 22... ce eee eect e... 457 
duty to move the court in execution of death penalty. coeevee 465 
may subpcena witnesses before jury of inquisition............ 458 
to be-notified of application for pardon..............eee- news 549 
arrest of fugitive from justice....... eecccees 58B 
duties of, in case of arrest of fugitive from ‘aes RA 589 
to have notice of arrest of defendant by bail... ...ssseeseseeo 558 
duty of, to proceed against bail for forfeiture... .seseso eoo. 38, 559 
how, must proceed to dismiss prosecution EEEE Teeeees-- 600, 599 
may move the court for transmission of record, When ........ 290 
to be notified of jailer’s derelicton of duty........... eemi 630 

DISTRICT COURT. 

jurisdiction of action to remove officers. ...... Pol. C. (ch. 22) 4 

may license attorneys to practice. ......eseeesesse ... e (Ch. 18) 1-3 
suspend or revoke license of SOPHIE: aap dieters Sate wel pave ‘11 
order jury summoned, HOW......ceeccecereee (ch. 19) 5,12, 13 


sheriff to supply lights, fuel, etc. , When ...(ch. 21) 42 


to hear appeals from decision of county board. ie „t a = 


may alter or vacate town ......-- ee eer .. e (Ch. 26) 13-15 
to determine disputes as to homestead..............--(ch. 38) 14 
may appoint STL oy sanding Stare secs a ieegeedgewesesee(GDe 39) 34 


punish jurors for contempt ......s sesse. pre! (Ch. 19) 15 
certain, have United States jurisdiction.......sss.- } N 46) a 
y. 2—93 


EE E 


1150-1152 
1195 
1282 
1282 
1283 

1350, 1301 
1350 
1302 
1302 
1294 
1317 
1330 
1324 
1296 
1339 
1342 
1343 
1342 
1357 
1365 
1365 
1359 

1279, 1360 
1366 
1317 
1373 


376 
346 
348 
351-852 
362 
495 
363-364 
444 
537 
549 
353 
337 
613 
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Section Page 
DISTRICT COURT—Continued. 

to award custody of children, parents divorced...... C. C. 57, 106 747, 757 

may require divorced husband to furnish maintenance for wife 
and children- pise sd Doc esac es Seer ead pea see eee eee awe 754 
may assign homestead to innocent party......sseeseesseese. 74 754 
direct allowance for education of child................. 92 756 
has jurisdiction of action to relieve child from parental abuse. 94 756 
to restrain removal of child, when..........- 104 157 
supply defective execution of power. oo AA 120, i 
adjudge the execution of power, when.355, 354 793, 792 
remove and appoint) 1336, 1334, 1332, 1333 1004, 1003 
trustees.. ......-.... 358 793 
regulate the discretion of trustees......... 1325 1002 
set aside and annul corporate elections.... 411 805 
order new elections ............ cee ee wee 412 805 
compel production of books of corporation. 448 815 

appoint commissioners to appraise lands 
taken by railroads ...............06- 451, 452 816 

authorize transfer of property to benevo- 
lent corporations........... sere ere 542 866 
correct defective certificate..............- 667 891 
of assignments in insolvency. ......e-... se... 2027 1122 

to entertain appeal from probate court in mat- 
ters of insanity. .:sssescssssssisse restes 139 762 
to authorize assignment of indenture...... .. 158 765 
beneficiary to contract, when.. .1300 999 

to examine and adjudge the validity of mar- 
TIASO i.4.0ss eee AE Rae P ran Sud eared 46 744 
of actin of GiVOTCE: 2 vec as.cs ce sécce eee ace e ws 54 746 

JURISDICTION OF. 
original and general. coin sas Sosa Pas avewae deG8 C. Civ. P. 28 7 
when deemed acquired............-+.e00. EE E E sets 108 31 
appellate: go vies oa edie wale, on omasi es eer Sie Sue yaa e... 29 8 
always open for certain purposes. .........sessoerssvessseeso 31 8 
powers of, on appeal from justice’s court, see Justices’ Code... 96 307 
probate court, see Probate Code..325, 312 271, 268 
may issue Writs Of certiorarz..... cece cece eee C. Civ. P. 29, 685 8, 179 
AL CeCe PET EEE PTE ee ee ee 29, 695 8, 181 
prohiñition. i ceases Fae cts Sainen Sine Mawes 29, 709 8, 183 
to make parties defendent, when............cc0- eeeeeeeees 91, 89 22, 21 
may appoint party to make and execute deed............. 609, 623 162, 165 
has jurisdiction of claims against estate, when......... Pr. C. 146 231 
appeals lie to, in What Cases............ cess cone ese eeeeeces 312 268 
to enforce performance of decedent’s contract, when....... .. 226 250 
takes cognizance of probate matters, When .........eseeee ees 4 (2) 200 
In criminal cases. Š 

has original jurisdiction in all indictable offenses ....... 
` C. Crim. P. 17 1275 
exception to, not waived by plea of ‘‘not guilty’”’........ 273 1314 
local, in county where crime is committed............... 72 1284 
in UCL) Gown ots hee thes besa R ES EEN EN 73 1285 
in any county, to be designated by governor....... 74 1285 
of offense committed in two counties............6. 75 1285 
near county line...........4. 76 1285 
OD AVESSEleuek ka dageaeeeenss 77 1285 
in kidnaping. 6 sena raaa asked noes fae oye eee 78 1285 
child-stealing......ssesssssossrsesss.ne> EET 78 1285 
abduction. .....s.esscses ees Oe rer rer es 78 1285 
DISA ees awe de ane ower cure ew adSe ce aeuue dew 79 1286 
Purglaty sedan ce ies cane eines TTE ... 80 1286 
robbery....... id Naan ealwae Sele weld eee becewe 8O 1286 
larceny..... Tornare aaea misesa ery EREE s... 80 1286 


INDEX. ` 
Section 
DISTRICT COURT—Continued. 
In criminal cases—Continued. 
local, in embezzlement...........eeeeceeeeee C. Crim. P. 80 
of accessory...... ser th woh ek sees Kia saneca OL 
in escap son tei oee sine troai ke en ae suree tinaes OF 
receiving stolen goods. .....sssesessssesunsoesoo 85 
murder and manslaughter. ......ssscsesoesseseo 86 
against principal not present................+ sae 87 
may adjourn pending consultation of jury, how............. 388 
advise jury to acquit, when.........000 ceeees .s...seeee 368 
change prescribed order of trial.........esenserse cores. 344 
commit prisoner before trial....... beesee tue wes Ketecatet OLD 
after verdict...........2. EE 465, 410 
after indictment. .......sessesess.s vae 2AT 
decides all questions of law arising on trial............ : 345 
detain prisoner for trial elsewhere............eseeeee 364, 363 
case resubMmitted.....-..ecceceseeees 261, 271 
for new indictment............ 000s } 261, a 
discharge defendant on onay: E 260,365, 367 
one of several defendants as witness....... 383, 352 
jury before verdict, when............ gar wees 362 
grand jury for cause......... ressa e tasa week hOy 183 
has common-law jurisdiction,......... Sines a A Soe GuaE Rees 15° 
holds sessions in any COUNtY........-0.eeace scan ceees eee 16: 
to hear evidence after verdict, in mitigation, E aes aa tate 440 
inquire into cause of arrest of fugitive .a..........,..00.. 591. 
notify defendant of right to counsel before arraignment. . 249 
time when to challenge jurors.. 322 
order execution after writ of error—time...........00+ee0s 498 
additional jurors summoned... weerecseccceveces 303, 164 
special grand jury summoned...........-...6-4- 175, 176 
several defendants to be tried separately............ 351 
require additional surety after indictment................. 247 
suspend trial and recommit defendant for higher offense.... 359 
signs bills of GxcepliOn: << gesca dscns ose teks ee ses ves eer eae ees 413 
tries and decides all challenges. ............cccscosuceccs 336, 171 
may arrest judgment on its own MoOfION..............0008.... 426 
See Stenographer...c.cceccceseccscees Pol. C. (ch. 59) — 
DISTURBANCE. ; 
of religious meeting ........2ee eee eee Ratt EEE Pen. O. 54 
meeting OF electorsS........ssessssseeccsseccceeose PEET 74 
the legislature..........s06+ Skis alsa e ea Ein ee gina jee 115 
proceedings of court of referee Cctaleciesad E E wesenioes 202 
funerals. ss-ccesaekn sewn ee eae soles Ses Teer te ee 363 
other lawful meetings.. ....sessesesescossescsesecesssosee 475 
DITCH CORPORATIONS. 
townships bonds—when and how issued. ......s.eecsesoee. *36-*42- 
articles of incorporation to specify, what....... C. C. 524, 523, 519 
entitled to right of way, provided.........00 sceeceeeee serene 520 
obligations e shee tee eee ee ee beeen waa 522, 521 
right of way, how acquired ........ceeceees hee week ene Sees DAD 
liabilities of stockholders.......ccecsencscscccgecaqecerecess 514 
water-rights—mineral and agricultural lands ccs seast ¥*527-*5 2748 
DITCHES, 
mining claims ae to right of way for..... EE 
Pol. C. (ch. 31) 11, *21-*24 
to drain Beya eeesesvoeseoassseasoseses Ca age 


(ch. 23, pt. 2) 87-93 


to drain lands esveeceeae esennen A (ch Sel aae 


hd 


1328, 1327 
1312, 1314 
1312; 1328 
1334 
1312, 1328 
1326 
y1827 
129971301 
'1275 
1275 

r 1340 
1365 
3311 
1321 
1349 
1298 
1299 
1326 
1311 
1327 
1335 
1324, 1299 
1337 

733 


1318, 


1144 
1147 
1153 
1167 
1193 
1214 


725-726 
860 

860 

‘ 860 
861 

858 
861-863 


512, 651 
724 


421-423 
716-725 
726 
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j Secti 
on 
; DIVIDENDS. 
belong to WhOM....s.sesssssesesses ce coeeees POl. C. (ch. 56) 401 
to be declared only on surplus profits....... E errr re 
none on stock held by corporation........cee cee seeee cence 435 
See Corporations. 
DIVORCE. 
marriage dissolved, how......... pies SSeS See N ae T 59 
causes for, severally specified and defined...... coesau. 60 
denial of, grounds ‘for, specified.......... eee res Saai 65, 61 
legitimacy of children, how affected DY. ....... sec ceeecnees 63, 62 
party guilty of adultery disqualified to marry again.......... 64 
limitation of action for. .......sesessesesesessesesssosessoe 65, 66 
' complainant to have ninety days’ residence......... R S 67 
domicile of wife not presumed that of husband.............. 68 
jurisdiction Of.....esseecssasse A E E a A nes 59 
eflect OF cies goce Ces yonin hani deae ET Shwe EEEE TAE 59 
affirmative proof required in all cases.......... cceee cesses 69 
court to provide for maintenance of wife and children...... . 70 
require husband to furnish alimony........... 0.000. 71 
provide for custody and education of children..... oo 12 
s support of wife and children—alimony.. 73 
ý may require husband to furnish security for........... 74 
in action of, summons by publication, when........ C. Civ. P. a 
aw Jurisdiction Of.ssp esst eostas GNA eS Beka EEN TONES ae ERE 
f judgment of, absolUte......sesseseessesr.osonrooesereossereo 104 
‘ DOCKET. 
- judgment docket to be kept by each clerk.............0. 000. 300 
FOr Of ohiiera Snes bedara taoenna o Ovo «eee 301 
of justices of peace—what to contain...............66. J. C. 82, 83 
i entries in, how made............ eee . 
‘ ING EX TO: eer a nate as Seton ols CANO eae 35 
‘ to be delivered to successor in office...... 86 
k how, in case of vacancy..88, 87 
t DOCUMENTS. 
è destroying, mutilating, defacing, CtC......essssseseses Pen. C. 148 
+ may be retained as evidence, WhCN... 1... eee cnet ce eee ene 162 
{ offering false, for record. ......... 2. cece cece cee ee eee ences 150 
; fraudulent, as titles to merchandise ........c ce eee eee eees 677-683 
È what aTe oc wc xis oo uh 0 aie 5 are a a ae i C. Civ. P. 488-496 
i delivery of, in Case Of quo WArTONnto,..+ ce ceceeereceencees 539, 538 
di: transfer of, on changing place Of trial.........sseseeeeseeees 95 
‘ exhibit and request of admission of—genuineness of.......... 436 
i, inspection and copy of, ordered, hOW........csesecesseccaces 437 
= transfer of, on appeal  c63vc dues vate seated een sues dane eee 408 
3 to be furnished to court by party moving trial.............-. 240 
r loss of, supplied by copy......... ae tee eee ete eteeeneeeees 525 
“ DOMESTIC ANIMALS. See Animals. 
DOMICILE. 
of wife, pending action for divorce........... seesesese O. O. 68 
of testator, governs validity of will......a.ssssessserscsses 695-697 
r : ot child, parent has right to change. ......s.sssesssore sorses 104 
i DOMINANT TENEMENT. 
ii defined ....... PE E E ERE EE A ET SERA es ere .. 246 
DOUBLE INSURANCE. 
what is, see LN8U7TANCE.... +0 wceeeaees seesenceseooee.e.. 1558, 1557 
DOWER 
abolished. ...asosssseessenessoossoosoososeesesos see veda, (Dy) 779 
DRAWEE. 


may postpone acceptance or refusal ......sscceccsevseee 1891 (4) 
accepts, DOW is cccceec ss vaeeeeus hae Oe bea onde ieee ca seeeeweedouD 


* 


750, 749 


780 
1038 
753, 909 


1094 
1095 
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Section 
DRA WEE—Continued. 
may annul acceptance, when............ seceecccesesssO, O. 1900 
by acceptance, admits signature of drawer ..........e+eeee+s1901 
excused from accepting by lack of capacity......cccseecseeee LIIL 
See Bills of Eæchange. ` 
DRAWER. 
exonerated by non-presentment....ss.eseassesseee eses... 1894, 1909 
mere delay does not exonerate, When....esscesscsseseooseoe 1910 


DRIVERS. 
drunken—liability of employer. ... 


DRUGGIST. See Apothecary. 


c.essose POL C. (ch. 29) 51, 53 


DRUGS. 
administering, to assist in committing a felony .......Pen. O. 293 
produce miscarriage..... esessoosensssee 381, 202 
taking, to produce miscarriage........ Moises Uilegtee eek eases GOO 
intoxicated physician administering.......... se ebbene esas S00 
turnishing, to aid in committing suicide........ R EAE 
adđulterating—misdemeanoT. ....ssesesssencsosnooseesseseoss 453 
DRUNKARDS. 
habitual, selling liquor tO....eseseseesassoocosoooseseseooss T26 
DRUNKENNESS. 
disqualifies for office of executor...... anaes od ....Pr. C. 46, 60 
DUEL. 
generally det ck Gaawens aes ee ee re s.es... Pen, C. 294-304 
out of territory by agreement in territory..........ssceeeeees 247 
jurisdiction of, in what county................C. Crim. P. 74, 73 
DURESS. 
of testator invalidates will..... Wis eR esc Ge Davee ewer bcos oo 
ground for contesting Will. ......c....s00. eeaesesevestccsens SOL 
defined sc 54itacu eh dees ea eee ss eiWtels:bse des eE a ea a s C. C. 880 
consent obtained through, Void .....seesceesceenes s.e... 871, 878 
vitiates a WIL. .... cece cee cceee Datu has Sass e a woste eee steui 685 
CONTACTS. .sesesossoes EPE ET Pe heee seated 877, 965 
defined eneee teei Sareea a ses oe eT ee ... Pen. O. 20, 21 
i E 
EASEMENTS. 
defined and enumerated .....2scseeees eae eae e. eee e C. O. 244-254 
pass with the lands to which afttached...........6. EE OA 
See Servitudes. i 
EAVESDROPPING. 
a misdemeanor. .. ccc concccccnccccsesceccccceveceesee PEN. C, 473 
EDITORS. 
when liable in libel......osssossseccscsssevsessevosoessseee 315 
publishing false statements—misdemeanor........ .seseeeees 472 


EDUCATION. See Schools; School Meetings; School Township 
Board; School Township Bonds; School. Township, Clerk; 
School Township Directors; School Township Taxes; School 
Township Treasurer; Superintendent of Public Instruction; 
Superintendent of Public Schools; Teachers. 


of children—parents owe..... PEE I ae eats silane eieeets C.C. 89 
court to make allowance for, When.......0e0...- 92 
provisions for—how enforced...... sass sane awed dy 94 


guardian to attend to, Of Ward......cceccccccscccsees 
of apprentices to be stipulated...... cscesecaceceeecs naasse 147 
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: Section 
EDUCATION —Continued. 
` EDUCATIONAL CORPORATIONS. í 
trustees or directors to be elected....... aE a C. C. 538 
articles of incorporation, what to contain ............ 547, 539 
right of, to hold property, limited...........seeeeeees 548, 540 
annual report of trustees to members........c.eeeeeee wee 541 
may sell, exchange, or mortgage property, how.......... 542 
application for order to sell, how made—proceedings..... 542 
i by-laws of, what may provide ..........resersereseessae 543 
A equal rights of members subsequently admitted.......... 544 
~ A membership rights not transferable .. .........+.+--+4-- 545 
% property to be applied solely to purposes of education, and 
f not for profit of any Contributor .........- cece ee cee eee 548 
R expenditures directed.. ........s.ossresessesosvoereeesese 549 
donations applied according to will of donor. ......sess.. 549 
powers of directors. .......sseesesesecccoeseceocosesseseo 550 
to confer degrees.. ......eescsesesoree 551 
may annex mechanics and agriculture.........-.ceeeeeee 552 
EJECTMENT. 
aCtion Of senesi ineen eE a A E ete C. Civ. P. 635-650 
ELECTIONS. 
all governed by same laws, except.......... .. Pol. C. (ch. 27) 1 
general time Of holding + onc iseedesdas ieeee sade weaned bees nes 2 
notice of, how given—form Of.......- ccc csc e cee cere ee ene 5, 6 


REGISTRATION OF VOTERS. 


law applicable to what counties, cities, towns, and vil- 


IR SES 25 io ci woe E vinden cots wee ak Seen (ch 52) *15, *16 
board of registry, when to mcet..........eeeeeee eens Seas, OL 
second meeting. ....-...ce ee ccccce cone *4 
proceedings to be open......... eee eee *6 
have power to preserve order.......... *13 
COMpPeENsatiONn......2ss ess cesincceees r.. ¥12 
penalty for violating act ...........45- *14 
registry list, what to contain and how made........... *2, *8 
how made in new precincts.............6- *3 
how made for first election..........eee sees #5 
DOW TOVISEO 6a sis se ho weeesis Heed esii SAGE See Re *7 
how checked by clerks...... ..eeeeeeeeeeees *9 
where filed and how preserved......... *10, *11 
penalty for false registration. .........cee cece eeeee cence: *9 
repeating. ....se..ssesessoocerseess sevene s... ¥14 
JUDGES OF. 

by whom and when appointed. ......essessssssese puos 3 
how notified of appointment. ........ssassesesrecssseseree 3 
under township organization township supervi- } (ch. 23) 19 
SOTS BLO. adresen ren sees n aa ahaa a aaa b ien. 27) 3 
choose clerks of election... ...... opie wen seas aaneeres wo. 3,4 
vacancies in board of, how filled........ cee ccc ec nee cence 4 
to serve for all elections until superseded...........ee00. 4 
absent or refusing to act, electors choose ...ess.sesesecee 7 
oath of—formM......s.sr.esessseosesses see CEET ere ei 8 
may swear each other, when.......+..+0..... eesse 9 
to open and close polls—time. .......... cece e ee eeees aces 10 
make proclamation thirty minutes before closing...... 10 
have and keep custody of ballot-box........seee. arsa 16 
examine ballot-box before opening polls.......... sesa 17 
select one of their number to Keep key............ ses 17 
manner of voting... ........- peeaeves eas Sorsain 12 
to receive and deposit ballot in box, how.........seseeeee 18 
penalty for refusing legal ballot............. cee eee eeee 11 

precautions, custody, and protection of box on adjourn- 
ment for dinner...,........ Sais We aie EEDE EEAS 20-22 

y ¢ 
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865 
867, 865 
, 867, 865 
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866 

866 

866 
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866. 


867 
867 
867 
867 
868 
868 


168-171 


687, 690 
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INDEX. 
Section 
ELECTIONS—Continued. 
JupeEs or—Continued. 
to challenge unqualified voters. ..........Pol, C. (ch. 27) on 
proceedings on challenge........cseeeeceee 
may appoint special constables. . eer eT er ee ee y 
impose fines for disorderly conduct... se... Sarsina de AE 
commit offenders to jail... .... cc cee cece eee eee ene 24 
to proceed immediately, after closing polls, to canvass the 
VOLES ish eres ee Selec aan Sao ere Gee G8 a ee re 
canvass to be public and continuous. ....seesso.ss.assosso 25 
manner of conducting..... 1a Hawa Veseg eno 26 
ballots counted and numbers compared with poll- 
Nis Gite wkscias «aes ae ere eT ee ee ee E 
to destroy double ballots, ........+..sseeeeee eens 26 
ballots in excess of number on poll- list—how ad- 
justed orema sen a aAA EENT E E Ste ae 27 
to count and record votes cast for each candidate, 
on duplicate poll-books.. ; eae iaie 
seal one poll-book and forward to county clerk... 29 
to deposit the other poll-book, with ballots and ballot- 
box, with chairman of county board. scscckcassok dreads 29 
compensation Of.........c eee ee eee eeeee ere ee ees 38 
county clerk to present statement of, to county) (ch..27) 31 
board oct adaerieneaeee a bcaen a a } (ch. 39) 85 
CLERKS OF. 
how chosen. .....sssesseneecoosoososasoeessessere (ch. 27) 4 
gath of 1 OP hese ts Sie cae ares RAN Uwe ae SE Ree 8 
to keep poll-lists............. ceeeeuee Seer err re eee 19 
duties of, on adjournment for dinner.............e00. ... 20 
to enter in poll-books names voted TOV esisi boGaMebeeet-<20 
to certify poll-DOOKS..... 0... cece eee veneer eee ee eeee tenes 28 
duty under registration law........ essers aeai (ch. 52) *9 
as messenger to convey returns to county clerk...(ch. 27) 29 
compensation Of iciceeetw sere raved ees thease essa es 38 
county clerk to prepare statement of ....... 81 
how proved.....s..nnssseserosssaeo (ch. 39) 35 
county clerk to preserve register of voters.. ...(ch. 52) *10 
sea for eon of election laws..... S... +++ (oh. 27) 42 
keeping false poll-lists ...... cece yeseeececeeeeaes en. C. 84 
VOTERS. Cus 
who are qualified. ........ees cess cece nace Pol, C. (ch. 27) 47 
vote viva voce, WHEN. .... cece een eee re ree geeeee (ch, 23) 24 
vote by ballot, When. ........ cece cece cect ee eeeeee (ch. 27) 12 
each to yote only i in his own precinct..........eceee cues 47 
must be registered, OF..... cece cece ree e essences (ch. 2a *8 
may be challenged, hOW....esessessesssosseeos } Ch, 5a, re 
penalty for false registration............see0- Waser kes *9 
penalty for perjury..... Fe Swe Ga ee ee ee wen se (ch. 27) 15 
Canvass OF RETURNS. 
county clerk (assisted) makes abstract Of.........++++... 31 
how governed in making Canvass....se.seeeeceeeereees 41, 45 
person having highest number of votes-elected.......... 3 
in case Of tie VOte......s...e. ceceeeeeceeceeeeee eae 82 
two or more counties attached.............. EES 36 
county clerk to issue certificates of election. .....eessese. 31 
forward certified copy of abstract: to the 
SCCTELATY. occ cece sees cece ee ne eereses 31 
board of territorial canvassers canvass returns for member -x 
tO CONGTESS......eeeeee vere cnecees see deca seveses woe 33 
governor issues certificate Of GlECHON 645 oa sae da ssa eke wine 33 


of township officers, see Constables; Justice of the Peace; 
Pound-Master; Road Supervisors; Township Assessor; 


454, 


r ~~ ra 
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. a Section Page 
ELECTIONS—Continued. 


CANVASS OF RETURNS—Continued. 
Township Clerk; Township Supervisors; Township Treas- 
urer. 
of city “officers, see City Justice of the Peace; Town As- 
sessor; Town Clerk; Town Marshal; Town Treasurer; 


Trustees. 

MISCELLANEOUS PROVISIONS. 
no civil process to issue on an election day. Pol. C. (ch. 27) 44 455 
secretary to furnish hlanks for..........05 ccc ee eet e ee 48 456 
accepting a talse Vote ab... 2.6 cc. cece ee cece eeneee Pen. ©. 85 1148 
betting on, both parties liable........... cc cee eee so 58 1145 
bribery, giver and taker both guilty ............... eee 88,56 1149, 1144 
bribing officers Ofs4 4.0 se Vacs ee Se asarewegess eeea tad as 87 1149 
DILOING VOUCTS es bees eccsde ate Claw EEE Reena eh ens 88,56 1149, 1144 
candidate promising office as inducement for vote........ 59 1145 
clerk of, keeping false poll-list na euns ea ea weak aces Kee oes 84 1148 
communicating offer of candidate to vote..............4- 60 1145 
convicted felon offering to vote.. .......sesssoesesessas 69 1446 
corruptly engaging otliers to influence voters........+- 88, 4 1149, 1145 
defined nerad Cars eer E e E wha See N a ia E 1149 
defrauding voter in his ballot.....s.ssesssosesessessesss 3s 1145 
destroying ballots or boxes. ........ Giekichean eau ET 83 1148 
disobeying judges Of .......ccccceeccsecccuaees CETERE 81, 79 1148 
summary arrest LOL cece wes even ces 81 1148 
false poll-lists, keeping of .............0. ikaw heaaees SOS 1148 
falsely registering as VOter...... 6. ccc eee eee eee eee 70 1146 
personating registered voter .. ....... Leen ehased + a 1146 
false statement at time ot FOTISLETING. ccs esecsencsenssces T2 1147 
what IS sa Geraint aa on be ila eqursieawiles coos 483 1147. 
furnishing money to promote election of neat sesse “OL 1145 
good faith may be pleaded, when ........ soseseseseess OF 1150 
influencing voters by threats and violence...... roe 18, 77 1147 
impeding the orderly conduct of ....... eee are eure. 80 1148 
summary arrest therefor. ......sessee seses SL 1148 
summary arrest no bar to prosecution. ....esess.esesesee 82 1148 
irregularities not to defeat prosecutions...........ee08. .. 9L 1149 
judge of, falsely canvassing or cer tifying . om dial ede ESA ... 86 1149 
accepting false vote........ Sih eee dy Peer re 85 1148 
rejecting legal vote, when........ ce ecenceenes . 85 1148 
mutilating returns of. .....6.....086 Serre TT eer Cec 716 1256 
obstructing electors going to polls ......ccceee cee cceece 63 1146 
procuring unqualified person to VOte.......seeceeecoeees 66 1146 
go to town to vote...... 67 1146 
votes by threats and Violence ...es.sessesassso 78 1147 
preventing delivery of returns Of. 2... ..sseces cess eens 716 1256 
provisions of this chapter—h6w construed..............93, 92 * 1149 
refusing a legal Vote ......sesesrossussusrrerreonsereeere 85 1148 
repeating, or “offering to vote more than once...........- 64 1146 
selling liquor at, prohibited............cce eee eee seasan 95 1150 
voting out of one’s precint: «ssw ewes ce Re eeeiess .... 68 1146 
voting without being lawfully qualified..............0+- 65 1146 
witnesses not excused from testifying. .esses sese.. .. 89 1149 


See Ballot; Ballot-Boz; Polls; Poll Books: ` Poll-Lists. 
ELECTION PRECINCTS. 


to be established by county board ,.........«..Pol. C. } T a7 2 FH 
organized township is...........06. EE EEE (ch. 23) 120 401 
voting out of, a misdemeanor... .. Eaa a are ROR REA Pen. ©. 68 1146 


ELK. 
protection Of.......esessessosssesossoeseo Pol. C. (ch. 41) *7, #12 669, 670 


INDEX. 1481 . 
Section Page 
EMBANKMENTS. 
injury tO........06 wee anon eceececseneceece oeseeees- Pen, C. 711 1256 
EMBEZZLEMENT. 
of property of estate—action to Tecover...........eeee Pr. C. 124 224 
by administrator or executor, duty of judge......... eoeee. 108-112 221 
of property Of ward. 0. .ccecceccscscccccensssccescasenseces 382 282 
by officers of the revenue—how punished...... Pol. C. (ch. 28) 104 488 
defined Cee Me re ee ee EE re E Pen. C. 596 1234 
by officers and agents of corporations, public or private...... 597 1234 
carrier or other person having Control..........cceeee eens 598 1234 
trustee, banker, broker, attorney, executor, administrator. 599 1235 
WaUleecgekceec sso vb osb tin sen aw tons saw pees eal eey 600 1235 
clerk OF SELVA We ......snsssssesesccscsoesoorsssoesesoeeo 601 1235 
evidences of debt, subject of......... 6. cee cece ween et ec eee 603 1235 
distinct taking not necessary to constitute ........ceeeeeeeee 602 1235 
open and avowed claim of ownership good defense........... 604 1235 
intent to restore no defense......... 2c. cee cece e reece retens a. 605 1235 
restoration, or tendered restoration, mitigates................ 606 1235 
by officers of the territory, see Officers.....+...ceeeesccceseene 497 1218 
punishment LOr.....scccesescacccccvcevececensaseeces seusai 607 1236 
by sheriff, coroner, clerk, or constable..........seeeeeeee 423,172 1204, 1163 
insurance agent.,.......- 2.006 Pe ee re ee ©. C. *510ss- 857 
jurisdiction ot—in what county.......... EET C. Crim. P. 80 1286 
indictment for—what suffcient.......sesssessesecccceooreses 230 1307 
EMPLOYE. 
obligations of, gratuitous—diligence. ........0..+0+ 00060. C. 1132 974 
undertaking at his own request.. ........-ceeceecccees 1136, 1133 974 
accepting written power ot attorney ...... eocedesesecocece's 1134 ` 974 
for reward to use ordinary care and diligence................1135 974 
not to engage for more than two years...-.e...--- 1137 974 
to obey directions of employer ......... ...eseses. 1138 974 
perform service according to usage ............1139 ’ 975 
exercise reasonable skill, unless ..........+...-1140 975 
exercise such skill as he possesses..... ee 1141 975 
render to employer whatever he acquires by vir- 
tue of his employment ............ .. +. 1143, 1142 975 
account to employer on demand.......... 1144, 1143 975 
notify employer of anything received for his ac- 
COMBE. sates oh boone ees bene a Se as 1148 975 
not to deliver without demand.......... rere 1144 975 
to give preference to employer, when............. 1145 975 
surviving, to complete service contracted for,when.1148 976 
liability of, for ordinary care in selecting substitute.......... 1146 976 
for consequences of culpable negligence. ...... e.s... 1147 976 
obligations of—how terminated—causes enumerated.......... 1150 976 
to continue service in certain Cases.....sss.s.se LL51 976 
terminated by notice, when ...s....esssssssece 1152 976 
may be discharged by employer for cause..... En eet ease de 1153 977 
may terminate employment for cause......... E EENE 1154 977 
dismissed—forfeiture of wages, hOW.....e.sess.esesosoeereoses 1155 977 
quitting service for good cause—compensation, how adjusted .1156 977 
intimidating by force and threats to prevent, etc...... Pen. O. 734 1260 
EMPLOYER. 
to indemnify employe for his expenditures, how........ C. C. 1129 973 
not to indemnify against ordinary risks of business en- 

PACE Wick sen e hos eenean e aa AE RO OT 1130 973 
nor against the acts of co-employes, unless..... errr ere re 1130 973 
responsible for want of ordinary Care.........cseesceeceeeses 1131 973 
is entitled to direct the labor of employe...... Bo harcas ease 1138 974 

all the fruits of employe’s services. .........+6+ 1142 975 
preference, when..........-+- ee. ; Wise Pawnee 1145 975 
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Section 


EMPLOYER—Continued. 
death of, terminates employment, when..........C. O. 1151, 1150 


may dismiss employe for cause ..........ceceeeceee eee 1155, 1153 
breach of contract by, absolves employe........ srenssssereoo 1154 
may require employe to ACCOUNb....s.essasessseso eee ee 1143, 1144 
EMPLOYMENT. 2 
defined......... eee cece eee eee e eee e ett ereeerens weceeeeees 1128 


_ _ See Lmploye; Employer. 
particular and special, see Agenis; Factors; Master and Serv- 
unt; Mates and Seamen; Ships Manager; Ship’s Masters. 


all must cease on first day of week........... 20+ eee Pen. C. 46 
ENGINEER. 
intoxicated while on duty, misdemeanor. ........ceee cere eees 464 
violating or omitting duty, misdemeanor. ........5... cece eee 465 
bursting boilers of locomotive or in manufactory, misdemeanor 409 
if death re- 


sults, man- 
slaughter.. 258 
on steamboats, causing death, manslaughter. 257 


. ENTRIES. 
officers of corporation neglecting to make.........sssesesses 649 
making false, in books, etc........... 650 
the revenue making.false, in books, etc........... 497 
making false, in books of corporation............0ceeeeceeees 568 
any person making false, in books of record .......... ..seee- 552 
making false, in book of territorial auditor.......s.sesessssss 565 

ENTRY. 

on real estate, when valid as a claim...... sese... O. Civ. P. 43 
of causes on calendar. ...... cece cece ee eee nee eee n eee eeee 238 
appeal. cow cece cee ae cece wee e eee teen aeene z4 
verdict, What... ccc ee cece ee rete cece eens cee e ene nees 264 
orders, court always open for..........40. cee eee eee anes 31 
official, evidence of what.............. bee en eeeeeersceceeee 495 
of judgments, court always Open fOr. .... 6... cece cece cern cece 31 
proceedings heard before county clerk..... eect eee Pr. CG. 4 
all orders and decrees to be made at length.............4. 299 
in justice’s docket, what and how.........eseee eee ceee J.C. 83 


ENTRY AND DETAINER. See Forcible Entry and Detainer. 


EQUALIZATION OF TAXES. See Territorial Board of Equal- 
. ization ....Pol. O. (ch. 28) 32 
COUNTY BOARD OF EQUALIZATION. 


o how composed.........sceseseoe ssossesseosesesesssssoe 28 

duties of, how performed. ..s..ss.ssese sesse esesesosecese 28, 29 

not to change valuation of assessor, When ....s..sss.sessess 8 

to add 50 per cent. penalty, when...... Rete ce cee eweneees 10 

may remit penalty, when..... Smee rest ee aseeens eserse 29 

add to list property omitted. ........esesreses sesse 29 

value SAME. 0.6. eee cee cree ete ween ce tee cee cease 29 

property to be valued as of first of May....0.cseeceeeeees 29 

may hear complaints and Correct Errors. .... eee eee eee. 29 

TOWNSHIP BOARD OF EQUALIZATION.......06 s.s.s... (Ch. 23) 84 
EQUITY. 

requires EQUITY. . .....sessesee.sesecosoesesesossa ee eeees C. C. 809 

ERASURE, 

partial, in Wills .....ssesssssssessessoe vent cece ee etter eens 704 

making any false, in books and accounts........ Pen. C. } 569, aa 
ERRORS. 

in pleadings—trivial, disregarded..................0. Civ. P. 145 

important, how corrected......+..ceeseeese ... 148 


See Amendments. 
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1230, 1231 
1218 
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Section Page 
ERRORS—Continued. 
of law, ground for new trial............- T C. Civ. P. 286 84 
writ of, les; Wiene esere enemi aa ea EE odes doen E aa 425 125 
do not invalidate, UNIESS seess unina na ri Ee C. Crim. P. 537 1355 
in writ of êrror.s ce odes odes ner eier n sess neee a eaS 493,487 1348, 1347 
return to Writ of error ...... cece cece eee eee ies se nes eases 493, 488 1348, 1347 
ESCAPE. 
from territorial prison, felony............ .....Pen. C. ¥139¢,138 1158, 1157 
attempt to, felony. ois. seid seek taec ta weds E rr re 139 1157 
from other prison—punishment..... eG eae een ter ere 140 1158 
attempt to...........- sisted Cie ie oa EE TT 141 1158 
assisting prisoner to make..........seee.ee eieessessancase 142 1158 
fur nishing means to aid prisoner tO..... cc ee ce eee cece ween 143 1158 
assisting escape from officer..... E E EE rr 145 1159 
concealing escaped prisoners .....seccececcecees seas kiwis wees 144 1158 
prison, defined. ....... cece cee cece cece ents cece eeseecenee ... 146 1159 
prisoner, defined. ....-.cn cer sececsesccsseanes pecesseseeonss 147 1159 
permitting escape by sheriff, constable, etC............ ce eee 173 1163 
aiding escape—tfelony ey rer E re Sree C. Crim. P. 54 1281 
indictment for, jurisdiction in any county ..........-......+. 84 1286 
fugitive may be rearrested in ANY GOUMLY s.asceceecesacces 135, 134 1293 
ESCHEAT. 
when estates escheat to territory..........0e008- T C. C. 795 912 
ESCROW. 
defined scarse nisees eb eem eck ee eeeh E wee EE 609 879 
ESTATE i 
of realty, defined ...sosesssesunseso ossee eran ... 193, 275 770, 784 
denominated and classified ...... 0... ce cece ee cece eter eees 218 775 
delivery of grant is commencement of..........6. ere er 216 Vi4 
of inheritance is a fee conditional or absolute...........0..-. 219 775 
tails a fee conditional... .....c0ccerecccccsooee EEIE 220 775 
of remainder in fee is a contingent limitation.............+-. 221 7715 
Vests, WHER. sire ccuiden cepwek aid ewedeeeseas 237, 221 777, 775 
when may be so Called........ccccccccesscecnes 226 776 
contingent, how created ...........066- 232, 230, 229 777, 776 
limited on a contingency, how.............. 235, 233 TUT 
to heirs of body, who ake, and when... 236 : TUI 
of freehold, defined. ...........0 e000: Sie week Sra Sree ees 223, 222 776, 775 
how created. ....e..asesssseresosooe eseseseseasse 230 776 
Tuture, how Hmited oi acaso how a ssw dw wee hoes Seas wee eS oes 224 776 
how affected by unexecuted power........ E TE 238 TTI 
in reversion, defined ..... ..srsesessceeseaso saran ien Da iai 225 776 
for a term of years, limited, (see § 201,) .........0...ceees 228 , 227 776 
for life, how created... 065 csccis seneccctecesss Tienaa E on 230, 234 776, TTT 
limited to persons in being. ...ssessssoccesessessosos 231 776 
at will, are chattel interests ...... 02.000 .seeees sitsers aenean 222 T15 
not subject to execution. ,.......ss.ssseccsoscsesesses 222 T15 
how terminated—notice......... .. Sharia PRS amie 239 718 
notice, HOW served.: 4.050 sacle See eos CAS eee ees 240 778 
right of re-entry reserved—notice three days......... 242 778 
when notice not required...............0008 onies 243 778 
chattel real, denned 3. 0.5 é.4c0% oh. Yak oS aaa ee sea kawe ware ac lee 222 775 
disposable, what is...... E Sih we /ole dw wie Keres assets ease 686 895 
transfer of, form of....... nee Sag waew Blain E E T 993, 622 951, 881 
Mlistribi tol Ofc. 6% ase. ce hanes coeuic sentccnemedinse tase: 778 905 
suspension of alienation Ol at isnot E E T .» 228, 227, 201 776, 771 
in partition—certain may be set off, when.......... C. Civ. P. 566 153 
for life or years, compensated........-..0.e00 00: EE 574-576 154-155 
of decedent, to be administered by probate court........ Pr. C. 1 199 
administration of—opened, when............++- 7, 8 201 


Where .. .seececees 7, 8,9 201 
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Section 


ESTA TE—Continued. 


of decedent, chargeable with aea of debts of deceased.. 


Pr. ©. 196, 162 
distribution Of.......es.ssesesseseeeso leee. e e 274-278 
See Hxecutors and Administrators; Succession; "Wills. 
ESTRAYS. 
who May take Www sees sei csvedws seesaw’ Pol. C. (ch. 34) 3 
unauthorized taking up—penalt A te Maleate aes A eae ane 17 


ani to be taken up between October 1st and March 31st, un- 
DES <5 iE E EE sin tata noe dad RE E E sae E ys EE EES 


to be advertised, hOW........sssensessessssoesecesseesseeee 5 
justice to appoint appraisers.. s.s.s... sse Sates a asaan 0 
report of appraisers, what to contain...... ee > 6 
justice publishes description, DOW es ees oes ERG ec Ses 7 
to transmit copies to register of deeds......... daisies: 0 
register of deeds to record COpieS.........sceecscecvees saga Oe 
taking up of two or more At ONCE. ....ssssesesseesocsso Seaan 20 
claimant—how to proceed tO FECOVEr.... eee eee seee ee ee E 
property of, vests in taker, when........ veces OTTEET 12 
valued at more than fifty dollars to be sold... sss cece eses cues 13 
justice to appoint day and place of sale and give notice of, 
ROW sedesa coaaw a a ee Sa uae ewe eek SBR ‘us 13, 20 
surplus of sale paid to county treasurer............. er ae 
claimant to establish his claim before county board, limita- P 
TOM a 5a io ce E E A E EE ET 1 
justice to furnish certified description to county treasurer. 15 
fees of justice, etc., first lien.....ssessossecasesesessosecess 16 
in matters of, regulated ET ES wate wed (ch. 39) 28 
person taking up, may work, how............ errs (ch. 34) 18 
loss of, taker not responsible. . EE E E N E) 
concealing of—penalty....... sees React AAEE .. Pen. ©. 738 
EVICTION. 
action of, against guardian, tenant, etc............ C. Civ. P. 652 
EVIDENCE. 
affidavits prove What. ...e. .sssssesessesossocesasecsecsoes. P. 467 
depositions orse eek tr nawducacey ckiessaks aa ees 469-487 
to perpetuate testiMony........esessescececseees 507 
sheriff’s certificate of sale, by COpY..s.sesseseseseseasecses .. 342 
CGO oaea ereden ake Saw OS BES OO Beebe eee sews eee O04 
statutes in printed VOlUMES. ........ 6 eee e eee eee ene c ences 488 
decisions ot courts in printed volumes..............sceewcees 488 
public documents and maps ...... cece e cece ee cece cece eecees 488 
judicial records of any state 2.665 o5cccees esd caeceseeene noes 489 
transcript from justice’s GocKet......cee cece eee cree eee . 2491, 492 
acknowledged instruments......... T ours lwiiie wade 493 
record of, or copy o£ record, when...........- 494 
entries in official books of record.........ceeeseececcees 495, 496 
record of mortgage foreclosure. .....ccece cere acca cerescesees 612 
copy of marriage certificate. ... 2... ccc cece csc cee ees C. ©. 53 
from state auditor’s office......sssessessesesssocsescoos 506 
of clerk’s entries of certificates of partnership...........1448 
Newspapers sesoses tues Se bee 6 oie n a Aw Ee CROs 1456 
articles of incorporation ........ ... cee cece neces 506, 391 
deeds executed before amended'Code............0. .. 670 
entries of clerk of district court...........cc ee eenceee 1448 
written instruments prima facie, of consideration.......+e..0- 914 
two witnesses required to prove destruction of will........... 703 
printer’s affidavit of publication............seeeeee eee 1456, 1448 
contract for labor and service, When ........eceeeceeuceeees 1137 
of age of apprentice, indenture is presumptive ........06..... 145 
of oral declarations not received to explain will .......... 743, 721 
oral, not received to contradict writing......... isa wia bases seca 921 
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EVIDENCE—Continued. 
of ownership may be required by finder............ es.. O. O. 1066 
civil pleadings not to be-used in criminal prosecu- } C. Civ. P. 366 
tions as..... P Dive ewe ewes Galia aeue E esau Pen. C. 496 


killing stock by railroad trains is, of negligence ....C. Ciy. P. 679 
of title or boundaries of realty not to be received in justice’s 


COULEE cruidadierwceseei cece irs cll eect eee A J.C. 10 
certificate of service DY seaman. .......aseosressesosže C. ©. 1195 
what required to prove mental unsoundneéss................- 139 
to interrupt limitations. ........... cece ecees s... 0. Civ. P. 73 
of publication—what makes proof. ....sesesseeseseoo E 490 
insufficiency of, ground for new E E O aes: 256 
order of introducing, on. trial cee Use nne in ri esi a aaar aa 247 
production and inspection of papers to be) C. Civ. P. 436, 437 

a E E E E E cease errr } J. C. 60 


written, when required, see Writing. 
copies of notarial acts certified by clerk of district court...... 
Pol. C. (ch. 17) 7 


Notary- iede asp ose eearns 6 

of proceedings of county board .,...... TEA } ce 54} z 
record of surveyor’s notes and plats..... rr ee (ch 21) 98 
ordinances of town boards............ee0. isesee cece (Ch 24) 57 
treasurer’s deed of land sold for taxes..............-.- (ch. 28) 74 

certificate ........ ..... E E E 67 _ 

copies from county clerk’s office duly "certified. een (ch. 21) 63 
copies of order laying out or altering highway ........(ch. 23) 41 
of debt, is subject of embezzlement........... eosi Sask Pen. C. 603 
forging INGOTSEMENL ON... coeacrvccscssevctescccess ja ieee eee 549 
selling, exchanging, or delivering PAIS cue onene teaadwe en nesls 556 
having in possession false.............0: sin aise Re eS areca 557 
buying tO SUE ON... .. cee ees cereceeccreenseececsenes 197, 196, 195 
issuing or selling false, against a corporation Wan eeeed oc ... 561 
of ownership, issuing PASO ale Sc etme 559 
required to convict of barratry.. .-..sesessesreresersecaseese 193 
reissuing canceled certificates...... woe. 560 

offering false evidence—how punished .............. same yes 166 
preparing false evidence, misdemeanor.............+- eiria dei 168 
of convict of perjury, Not receivable.. a...se sesesesereeseseeoo 165 
destroying eyvidence........essosccserssooescesessesssersooe 169 
withholding, for O E T NE 186 
suppressing, for reward ....e..ss..ssseo E E oh acauies orele seats 187 
what, grand jury should receive........ wees eC, Crim. P. 189, 188 
grand j jury not to hear, for defendant. ....0.ccsesen cove .....- 190 
taken on examination to be reduced to writing, when... m 
to be returned to court...........04. a Skee ws eee E } 578, T 
member of grand jury may give evidence. ...sesesssessseseee 192 
trial juror mAy give evidence, hOW.....esessseseressosercoso 370 
prisoner may be brought out of jail to give evidence. .......< 689 


what may be given under plea of ‘‘not guilty”............0. 280 


rules of, in criminal, same as in civil proceedings......... ... 304 
what, necessary to convict of false pretense.. ...essseeseeoese 357 
forgery of bank-note.......... 376 

Seduction. .e.ssesesassesasesesee 358 

bigamy. .ssssesses. eescccccess OID 

prevent conspiracy. ..e......+ ee sesa s 006, 355 

after conviction, to mitigate or aggravate punishment... 440 


‘ how presented.. c.. eceececceecceenece +442, 441 
lack of, ground for continuance. ......eseceeveccccscscccrsees 678 
must be adduced anew on new tridl......sscsesesescecsseees 422 
indictment found in other state to be used as...... .essceceee 585 
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Section 
EXAMINATION OF PRISONER. 
magistrate to inform defendant of charge........ C. Crim. P. 136 
his right to counsel........ 136 
waive examina- 
tion....... .. 136 
allow time and messenger to procure counsel... 137 
to be completed at a single sitting, unless................... 139 
magistrate may commit defendant pending adjournment..... 140 
discharge on bail....... Saad Secs TEE 140 
commitment for examination, how made............eeeee eee 141 
magistrate to read the information to defendant............. 142 
reduce evidence to writing ..... .ssesesseser ee 143 
subpæna witnesses for both parties ............ 142 
hear defendant’s witnesses ............ keam 144 
keep secret depositions taken.........- 022005 .. 145 
discharge defendant, when..................+- 147 
hold defendant to answer, when...........ee.6. 148 
order of, form 01... 20 santas saw succes eens Feasa 148 
to commit defendant, Whħen......sesspeessoeseoces 149 
form of committal of... ...... ee... EEEN E 149 
to Dall, Whena 26526 seine ee t anara E a stews 150 
form of order for.......s.ssesseseossssoeo 150 
duty of, defendant failing to procure bail......... 151 
order of, TORN is ts ceed scot Oe0ek aet Ss Sees errr 151 
form of commitment 2. vise eee wha we eee 153, 152 
to recognize witnesses for appearance at court.... 154 
with SECGUTIEY. £056 ches aces iwiesecaes 155 
women and infants...........e..005. 156 
may commit witnesses to prison, when........ 159, 157 
require surety subsequently. ....-...+..e0-. 158 
arrest witnesses refusing compliance......... 158 
to make return of examination......... Sendain 145, 160 
See Justice? Code......oausssesesnsseosesseeseese> 104-135 
EXAMINERS TO VIEW HIGHWAYS. 
appointed by county board, when............. Pol. C. (ch. 29) 5 
to be disinterested. .....essessssessessoseseeseseess PSAT 38 
notified of appointment, ROW......secssess es EE E EE 6 
disagreeing, to select another........ ccc cee cece cece er eens 7 
oath and Cues Ol ossen va sk cade eS ieee saadate aus tes ees Mer 8 
may employ surveyor and chainmen............0... 008 wees OC 
report of, to county Doard : vias. succes ed dees eee 9 
appointed to review and assess damages, when............04- 12 
report to county board. ......ssessseseesnecsrscsesesereseere 12 
fees OE Ji bai, Ais oae e betes Saee ET ESEE E EE N ES 16, 39 
how proved......... ore eee er Te eee (ch. 39) 35 
EXCEPTIONS. ; “ 
to giving or refusing instructions to jury.......... C. Civ. P. 249 
when to be taken... 249 
bill of, when and how settled...........-ce see ees er a 280 
WOW stated 222i cas ahs eee sike we sis Sigh saa aed ere 279 
after judgment ......-. see eee cee tee eee cee e eens 281, 282 
taken and bill refused by court, settled by supreme court..... 283 
bill settled and signed by ex-judge a Det da wae ae oath ate aeatnn Wee 284 
to sufficiency of sureties on appeal DONG .....es.ssosessssee... 421 
depositions to be in writing ........ 2... ccc eee eee sieaa 484-486 
judge’s decision on depositions, waived, unless,......e.eee. 487 
bail, in *‘ arrest and bail? ............ eer eee 162 
sureties in “claim and delivery’. .......eeee0: Sean ... 180 
defendant’s sureties in attachment........... eee ee 214 
verdict or division of the court..... Alek dua eticnicesee cas 279 
in justice’s court............ce0e ESEE AEE Pol. C. (ch. 24) 71 
to charge of court, how taken .......sssesesseses C. Crim. P. 484 
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EXCEPTIONS—Continued. 
to challenge of jury panel. ....ssessssessoe ceses. O, Crim. P. 316 1321 
individual jurors ee ee er ee e eee 335 1323 4 
insufficiency of accusation against an officer...... eexaates 61 1283 ; 
what may be taken on general isgue.............4. SE 273 1314 ' 
taken by motion to set aside indiċtment. ........ oorsese essees 256 1312 
dëmüTrET i sekiccasctoe seen A EEEE 263 1313 
motion to arrest judgment...... osa ieee ...... 265, 425 1313, 1337 
to decision refusing or granting new trial............. 421 1336 
decision granting motion, in arrest of judgment..... 421 1336 i 
BILLS OF 
on what grounds ioni k Sites or ecseseees.-421, 412 1336, 1335 
must he signed by judge and filed............... s... 413, 416 1335, 1336 
must be settled at trial, unteSs...........cceseeeeceees. 414 1335 
when settled after trial... .......ccececece erases 416, 415 1336, 1335 
time for preparing enlarged, how..............+ scenes .. 417 1336 
not served within delay prescribed, deemed abandoned... 418 1336 
what to CONTAIN, serees si eiee an saa heh Wa Rene weg 419 1336 7 
must be filed before writ of error issueS.........000...0 420 1336 
to charge of court—limitation.........ccc cee eee eee eeee 484 1347 
EXCHANGE 
contract of <delned j 15600 pee esas eaee ka als enone en C. C. 1029 957 
to bein Witnesses see eee cores: sre seseo «++. 1030 957 
each party has rights and obligations of seller.. ..1031 957 
of money, each party warrants genuineness Of...........+.0. 1032 957 
deposit for, transfers title .....0 s.s... cece ee cece ence eenes 1073 963 
loan for, PCH NG vues eran Aha neal DeLee 1088, 1087 965 
transfers title to borrower i Sere Naar E EE 1089 © 965 
lender cannot modify contract.........e.seeeecenee 1090 965 
laws applicable to... .ececessscencessssveccuss ates nee 965 
factor has no power to make...........+.. ee eee ee 1012 
due on foreign bills dishonored............. Licata Basins .. 1925, 1994 1098 
EXECUTION. 
who may Ode? s .....seseseseseeses.esesne s... s.. Civ. P. 306 91 ; 
atter five years, issues only'by leave of Court ....esssrecessse 307 91 
may issue at instance of sher ffl WHEN cic cess cadens caakebes 365 107 
successors, heirs, may order, when W EEIE E TEE eels 86, 306 21, 91 : 
sureties may. execute judgment recovered by credit or, arg 
©. C. 1684 1057 
is issued by the clerk in name of teiritory.........- ©. Civ. P. 312 93 
form and contents of .........000 ssesrscsscesseseessoes 358, 312 105, 93 
is returnable to the clerk in sixty days. .........n terres ceeees 313 93 
three kinds of . . ...eressesesssonsasosecsssas Sie ween es 309 92 
(1) To SATISFY JUDGMENT FOR MONEY...... seeceeeees see 308 92 
issued to different counties at same time..... eee rr 310 2 
not to issue on judgment against administrator....Pr C. 152 2 
how to be executed .......-008. ER C. Civ. P. 315- 317, 717 94, 185 
issues to collect COStS.....esesssesesessesssvsteresseo 544, 402 148, 118 
by whom executed—referee.......ssessoseerssoseoe: 705, 310 183, 92 
successive levies may be made when necessary....... 341, 317 100, 94 i 
what property may be seized mm......ssesnereseeese.> 371, 314 110, 93 
personal property taken first.......... 0... cee 331, 315,312 97, 94, 93 
things not capable of manual delivery, how seized....... 209 60 
in action appropriated to payment without sale.318, 319 94, 95 
debtor’s debtor may pay to sherift............ P 367, 320 109, 95 5 
property exempt from execution. ....sseess.ssesesees: 322, 334 95, 98 
sheriff must serve notice of levy on debtor... ....esseeeee 331 97 
directs appraisement of selected property GEE 
328, 327 97 
slet third appraiser, WHEN........secccceceeees Oat 97 
administers oath to appraisers. ........s.. ..ssse. 328 97 


impanels jury to try rights of third claimant...... 321 95 k 
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Section 
EXECUTION —Continued. 
(1) To SATISFY JUDGMENT FOR MONEY—Continued. i 
sheriff gives notice of claim and time of trial to plaintiff 
in execution. .....ssesessessees ex.s.. O. OIV. P 321 
swears jurors and Witnesses........ceee scene cees . 821 
may relinquish the levy, unless......... so Aiwa arise’ 321 
sale of personal property, how advertised...........+00.. 335 
perishable property may be sold on terms at discretion of 
COUEL OF Jùdge. soc oe ion kt ohn see esaat ee asete ana 335 
sale of real property, how advertised... aay bia E gale sue aA 336 
to be at court-house in county where 
sittated oreore Gane eee 622, 337 
sheriff may Geene place of, when 337 
how Made, .csceseskesces sevens j.s... 3838 


debtor may direct manner of sale... 338 
sheriff cannot become purchaser at 
BOIS coc cetadtsd waren we cutie amie sees 338 
sheriff may postpone sale........ ... 339 
overplus of sale due to defendant... 340 
writ may be returned and a new one 
ASSUCC 5s scene’ E na cee g ewe ete 


BLOW idx. 4 o:y hea eae Sawa SOC See 341 
sale transfers the rights of the debtor 342 
sheriff must certify the sale to pur- 
CONSET os sa a Saeed A staeshere 
confirmation of sale by the court... 343 
sheriff must execute deed to pur- 
Chaser, WhEN.......-sacsercceecs 354 
sheriff’s successor may execute deed, 
WHhen...esessereese PEE 
sheriff's return of the writ to the 
A Ke ccaneig twee econ e e e. 362, eo 315 
Bee Fr CCC 01090 in-wias las aaca'v drecein ie dvea ween ew uew Awa 366-376 
(2) AGAINST THE PERSON. See Arrest after Judgment Doiie ez 311 
(3) FoR THE DELIVERY OF POSSESSION OF REAL OR PERSONAL 
PROPERTY. 
what the writ must direct............eseeeeee 309, 308, 312 (4) 
of warrant of attachment, see Attachment. 
of judgment decreeing injunction.............0. a gwieieiecs 308 
of order of arrest in arrest and bail..... setter seeaee sae LOO 
See Arrest and Bail. 
order tO deposit ...cenrecccrvcveressccenvecserscnssvesess 226 


judgment in certiorari... ...se0s ee ee Te eee 308, 693 
MANÜAMUS. ass sca 6 a8 Sco eS ee 308, 705-707 
bastardy..... {aN swe eNO Wa eee eae earns es 744 
prohibition. ..e.ewssesesesssoseess e.. 308, 705, 707 
See Redemption. < 

supplementary proceedings in aid Of....essesoeseaseses e.. 366-376 
of judgment confessed ............ E E ETEA 717 
of will—validity of, contested..........ceeceee woseee Pr. C. 22-27 
according ‘to law of place where made...........e0. . 380 
may issue against executor or administrator personally, when. 264 
to enforce judgments of probate court...........0. essesesses SOT 
not aliowable on judgments scoop ning CIAIMIS «saa ted vs 152-154 
in forcible entry and detainer........ssesssesseens J. C. 39, 40, 75 
on application of creditor within five years sie ea oo eseveces J 

may be issued by successor in office....... eos 66.0040 8 asd owes 
writ of, to state, What............. cece TEPAT sides See ue ela- 75 
directed to sheriff or constable........ ase sses e... 72 
returnable in thirty days.......... conn ccccacccsccces TA 
how renewed.......- Asti fan E E E C0 
executed nanesene o n ar a aa aa E 
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EXECUTION— anaes 
writ of, without blanks to be filled.......secseecessseesd. O. 98 
OF JUDGMENT IN- CRIMINAL PROCEDURE. 


warrant of, what is..............005 eecsese.o O. Crim. P. 447 
for fine only, as in civil action......... ee eee re +2535, as 
imprisonment and fine..... Suglad wee deees E 

OF GNC dissecans. o auien we ae weente siete d0 

in territorial prison. .... EERIE .... 451 

of judgment of death, warrant for. ......ses.asesarsreno 453 

day for, fixed by the judge........ 453 

stay of, by prisoner becoming insane....... seare Enes 457-466 

writ of error..........200. ae ESSA 481, 480, 479 

governor orders execution, when..........+ ae „461, 460, 464 

delayed, court to inquire and order execution.......- 466, 465 

how performed er ene beaks yeah OS tisdeeae coos 467 
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not awarded on judgment against township, until............ 
Pol. ©. (ch. 23) X 


may issue against township, when......... EE E E 

may issue against county, when...... se Sae .«» (Ch. 21) ia 
exempt from, ladders and AEDU EOR ; ..(ch 24) 22 
on judgment against liquor dealer.. (eh 35) 4, 11 
exempt from, homestead ............ eer ee ere (ch. 38) 1, 13 
no execution against school-district..... ey ee (ch. 40) 60 
what estate in realty not liable to.........-.46. E C. C. 222 
life insurance policies not liable ......ee.see eee seceeeneeees 2043 
surplus of minors’ income is liable... . 6... eee eee eee 284 
franchises of bridge and ferry corporations liableto....... 442-447 
levy of, on personal property createslien........sesessee es.. IBIL 
of powers, see POWETS...cesecee even PSD rae ar 

EXECUTIVE POWER. 


crimes and offenses against ........cc0esesecceseesren. O. 96-113 


EXECUTORS AND ADMINISTRATORS. 
APPOINTMENT OF. 


by probate court....... db seetae cate Gacweseweg . «Pr. 0. 63 
how proved......sesssosoasoesoo epivewose 5 aia a gain ae OR a ein 107 
order of preference im... cccesscsccescccesccccscosceses 56 
between parties equally entitled stares 57 
of one or more of same Class.........ee eee eeevenae sense D8 
minor entitled, guardian of, may be appointed....,...... 59 
persons entitled to, may waive right by neglect. ER 68 
in favor of other - 
f party 2... nccneacee 70 
incompetent to be, WHO Are. .cccessccsecceeecsccenccvece 60 
married women Cannot be......ssssssseoceesseesesssese 61 
APPLICATION FOR APPOINTMENT OF. 
petition for, requisites Of........ccceeeeeeeees Se edeshens 62 
heard at regular or special term. ........ceee ceces ere 63 
notice of, what’..... iieivis EE Rha N Sbaew .... 64 
opposition to, by whom...... CeCe eee ee er eee 65 
HOW MAGS po sac voice Soawnas sa0n ws PE EOAR 65 
proof of notice required—conclusive evidence ........... 67 
intestacy required . s.. ssssessesseeso coccccesss 69 
witnesses may be examined ............cceeeees 69 
two or more appointed, one may act for all, when ..... 103, 51 
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Section 


EXECUTORS AND ADMINISTRATORS—Continued. 


LETTERS OF ADMINISTRATION ISSUED. 


form of—how and by whom issued....,.... Peas Pr. C. 55 
With will annexed .... ssessasscesssssesas .. . 102, 52 
oath of, to be taken before letters issue..... A 75 
recorded, DOW.s ces rissrisreterai Seeds eass sesser TD 
BoND oF. ‘ 
FOTM s eere about een eeaae cee E N a Siviwcee’ 6 
penalty OL, o's cio iets raise sao Oe ie Od ETENE T Oe Mean eae Shas 76 
amount of, how determined. .........cceeeeeeeee saanet 10 
sureties on, liable jointly and severally..............+.... 76 
CONdItIODS OF sedere eea Selig weds E n ORES E 78 
waived by will, may be required, when.......... EE 83 
separate, required of each surety.........sesssocsssesoeo 79 
for benefit of any one aggrieved..........ceeeeee ere ce 80 
sureties on, justify, ROW 4.s<ie0e ce sieece os ciew a cie's oe seisear OL 
judge takes, and approves. ....ssssesessesssesesesososo 76, 81 
duty of, as to examination of sureties ............. 81 
additional sureties on, required, when............. 2.506. 81 
failure to furnish—effect.......... 82 
sureties becoming insufficient pending administration } 84-87 
= proceedings oo.sic since 5 ting eda ay Ses gain Sele Bea dee § 93 
sureties on, becoming insufficient pending administration 
—tluties of judge to act. .........ssesoessessooeseesees 
sureties on, released, how—proceedings......ee.ses -e e. -90-93 
neglect to give new sureties, effect of......... Kaera pies 92 
additional, for sale of real estate............ EEEREN 77, 
when not TEqQuived sais 60005 65 ois s «See ee Bee Kee 77 
special, when to be appointed. .......... cece ee cece were eens . 94 
appointed out of term and without notice........... 95 
right of preference to be observed..............4. wen. 96 
oath and bond of, before letters delivered............ 97 
duties of, while acting.................006 EET 98 
on being superseded. ............ eee ...99, 100 
powers of, limited by order of appointment.......... 98 
cannot be sued for claims against estate............- 98 
superseded, when + 6 62.45% ves sose cease Sees ok wats 99 
death or disqualification of, successor appointed............. 104 
resignation of-—conditions. .........csccecsccne save ceccceens 105 
letters of, revoked in favor of preferred applicant............ 73 
for refusal to obey Orders. ....-+.ee.eseeee 87 
neglect to give new sureties........... 92 
failure to return account of sales....... 108 
a Will being found ........... cece cceeaees 101 
in Case Of resignation. ... cee ceeeescceeees 105 
for failure to file inventory........ cece eee 120 
embezzlenient...... ccc cece ecesenes 108-112 
neglect to notify creditors............. 159 
absconding or concealing himself...... 247 
removed, previous acts Valid. ...... eee e cece reese eee eens .. 106 
entitled to notice of application to ouSt........... eee eeeeees 72- 
for additional surety......... 85 
additional bond.......... 81 
release of surety......... 90 
may be cited to show Cause Why, CtC....... eee cece encoees 89, 109 
absconded or concealed, cited by publication .............46- 111 
POWERS, DUTIES, AND LIABILITIES OF. 
to make and return complete inventory........... eee 113-123 


See Inventory; Appraisement. 
obtain and hold possession of all the estate...... 98, 102 
122, 210 


sue for recovery of property embezzled or converted.. 
124, 127 


we 
F Si -e 


S s “ 
a ee a ae Cr el POF Ly AT s a e 7 © > 
i + 


Sx f s 


br 


INDEX, 
Section 
orori AND ADMINISTRATORS —Continued. 
POWERS, DUTIES, AND LIABILITIES o¥—Continued. 

to sue for damages resulting from waste....... Pr. ©. 211, 212 
predecessor for ACGCOUNL....... ee ceeee eens sccesee otl5 

to rescind fraudulent conveyances................ 218 

enforce execution of judgment in favor of decedent.. 

C. Civ. P. 306 
may deliver specified property to surviving widow, etc., 
without ordek recess ove sew teena inata AENDE S Pr. C. 128 

may deliver additional allotment without order.......... 129 
must notify creditors to present claims............. ès... 137 
may be sued for claims disallowed............ecceeeee .. 146 
not to accept any claim barred. ......sssesesessesesrsssa 147 
must render statement of claims........... so sis esa. alas . 160 
liable for costs, When. .......sesesssssesseemsoreceseo eve 157 
debts ordered paid....e.sse.s..ssossssosesseas .. 264 
damages for misconduct Of Sad. snc. acess ones 204 
waste or Conversion........... per Ege 212 
fraudulent sale..........0.-..500- 205 
failure to give notice to creditors.. 265 
may prosecute the rights of action of decedent....... 213, 212 
liable to be sued as representative of the estate....... 211, 213 
cannot purchase property of the estate. ..........ee5 .... 209 
cannot purchase any claim agaist the estate............. 237 
claim by, against estate, how adjusted........ wie ae seas 158 
petitions court for order of sale. .......- cece eee acee 163, 164 
- advertises property to be sold....-... Wea seas sescesncee. IBL 
See Sale. qe- 
sells property of estate under order....... a a 179 
may postpone sale, When ........essessss PE E 191 
executes conveyance of land sold.......esessessese ae 189 
may pay interest-bearing debt by order of court.. .... LOL 
may be examinined on oath as to necessity-of sale. . suena 176 
powers of, may be suspended..... ae anA eTa 109, 108, 88 
account and dischar POOL svat te eaeee vind a S 939-257 
may sue in representative character....>...... ©. Civ. P. 76 
exempted from furnishing security on appeal............ 419 
powers of, before qualifying. .....0. sss. cece eeees C. ©. 771 
unnamed in will, entitled to letters, When .,.....sssssses. 769 
power to appoint executor, VOIG... oii 25.0 Waren sesh lees 770 
powers of, do not descend to legal representatives........ 772 
vote shares of stock in corporate electionS......ssessesees 393 
may consent to apprenticing minor, when..... ieee watiesas 141 
may assign indenture of apprenticeship, how........+.. 157 
of deceased officer to deliver books, ete........ Pol. C. (ch. 23) 105 
embezzling property of estate..... cc... cee ee scenes Pen . C. 599 
EXEMPTIONS. 
HUSONEG! ans dds rE nae ea Caw wi E EEA C. Civ. P. ae 
specific—alternative. , E REE E E I E E N E 1325 5 
things in kind selected, how.........2+.00- a Sieialec ees (hiweuwks Oo 
by hmitation of value—appraiseMent .....ceecseeeceseeceees |326 
appraisers, how Chosen........serecsecseeon sede SEES .. 327 
oath and duties of...... PTERA E TEER Reds Bas 
wife or child may claim, when...........0000e00. s E 329, 331 
to be returned by NET E N ATN Sur ea oe .... 330 
sherift to give notice of levy in execution................ s... 33L 
claim of exemptions, how and when made.......sscseessssere 331 
in favor of lahorer’s or mechanic’s lien.......... eases 332 
who is entitled to ....nesssnessssesesessosssasosseesoseo s... 333 
partnership can claim but one... ......esseseuesecerereress 333 
no exemptions against execution for fine, etc., except saaa we 334 
ee 


221, 217 
252-256 
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1492 INDEX, 


Section 
EXEMPTIONS—Continued. 
no exemptions for forfeiture of undertaking, except. C. Civ. P. 334 


none in favor of corporations receiving tolls...... ee cees C. O. 442 
in favor of cemetery corporations .....esesssesererees es..... 561 
in assignment for benefit of creditors.. cee ete ees ecceree . e 2043 
homestead is.........seras ssessesoosceceseo Pol. C. (ch. 38) 1, 13 
fire buckets and ladders.........- .cecce cee eeeeceaace (ch. 24) 22 
from civil process on election day ..ce....scvcceeees.-(Ch. 27) 44 
taxation. ......ssosscscssserseress sessessesoss (ch. 28) 2, 62 
nobody exempt from highway taX.........esreressere (ch. 24) 46 
from jury duty not cause for challenge....... ....C. Crim. P. 333 
EXPOSURE. 
indecent, of person, misdemeanor. sses eses.. eee ceee Pen. C, 366 
EXTINCTION. 
of contracts. Bee Obligations C. C. E 1-854 
. Gations...... wee cence teens 963, 964 
of negotiable instruments................ ssesseessoere 1880, 1881 
EXTORTION. 
defined.. ....sessseoseesesssesseeseooserseesseasoses Pen. C. 608 
what threats sufficient to constitute........ccee cee eee eens 609 
under color of official right..........00 sees oer ee cee eeeee eee 611 
punishment for... . 2... ee ccc cee ee cee we een eens 610 
obtaining signature by, when punishable.......... seebeoeses 612 
practiced by sending threatening letters.............. ....... 613 
attempt unsuccessful, to extort MONEY.. .....2 sec eee cece ceees 614 
EXTRADITION. 
taking reward for, unlawful, misdemeanor........ce..eeeeee 
_ general provisions as tO...esssssssessesersere C. Crim. P. 582- 594 
EXTREME CRUELTY. 
ground for divorce.......... ce eee ee eee nee eeeee sesen C. C. 60 
defined .... ccc cee cece ececacteeece bene d nec cnsenas sessao 60 (2) 
F 
FACT. 
fraud, a question Of....s..seeesseserseco cesesessesesesscsaneo SOD 
mistake of foreign laws is a mistake 0) sesser 890 
Gefined .. 0... cece cee cee eee cere cece eee sessen 888 
question of, stated in order for trial............... C. Civ. P. 36 
findings of, "separately stated in decision by court............ 267 
preparation Of.......-...e6 Pee eee rece cen aceee 269 
how WAIVED... 0. . cece cece cece et eect eeee ens ... 268 
control general verdict ...... ce cece cee eee nee 261 
jury determines both Jaw and fact in trial of indictment for 
libel.......... ee er eer C. Crim. P. 346 
FACTORS. 
Gefimed. cco ccccccccrcescsesncceeser sersse.eee ese. O, O. 1168, 1387 
must obey instructions of principal, ses sesesesreesresesreees 1169 
except to reimburse himself.......... 1169 
may sell on credit, how .....essssrseerossense we ceeeees 1388, 1170 
liability of, under guaranty commission.’............ 1653, (4) wa 
relieved from, only by consent...........6 ceecee cece 
powers of, beyond those of agent, specified........... see eees 1388 
ostensible authority of ........ ce ceeee ee ceteeccececs sses... 1389 
has lien for his dues as factor. .......ccssesecssecsss see ceeee 1807 
guaranty of sale by, need not be in writing. ....sssssesoerees 1653 
FAILURE. 


of proof, what shall be deemed... .sesssccceesseseO. Civ. P. 140 


1151 
1364-1365- 


TAT. 
747. 


1325 


979, 1011. 
9 : 


INDEX. 
Section 
FALSE PRETENSES. 
by falsely personating another ........... ess..s..... Pen, C. 615 
obtains money or property........ PORRE E GLO 
by falsely pretending to be an officer...... ice EEE COLO 
false token or writing to obtain money........ es ees» o 020, 618 
of charitable purpose .........-. iVadh tas ee sanwias.e hese ap 020,010 
by use of false check .........-40. occ eeeeecncveceeces e.e... 621 
aid of mock auction ....... ere bhaagee de Meester DAA 
what evidence required in..... ne Coupes eoee sO. Crim. P. 357 
FALSE WEIGHTS AND MEASURES. 
using of, penalty......... eee eee eo ccccccecseee ben, C. 629 
retaining in POSSESSION. ..ccecrcseccccccccesovccsesesersssse 630 
officer enjoined to seize 2.1... cee cee ee eee ee vevepeeewaee Ook 
to be destroyed, when and by whom......... esesnooe ees 6883, 632 
stamping on cask or package. ....ssssosssses A E A Sawa. OOF 
FALŠIFYING. 
accounts, by officers of revenue ....essssese Ci ioe teveaweneere eer 
books, papers, writings, or securities of corporation.......... 650 
books ot Corporation or partnership.......seccccececeecesees 569 
judicial records. .... eee naeeoeeeeonvee ees ereenesae tiraneca L49, 148 
evidence.. coos vsvesoaooecoseoroooooooe ecsoacoo sesessanasaa 166-171 
FAMILY. 


defined, as to homestead laW.......sss ese... Pol. C. (ch. 38) 2, 19 


FAMILY ALLOWANCE. 
what, when, and how allowed. ......eesessooacsseesese Pr. ©. 132 
FARE. 
receipt of, imposes obligation.......... E re O Or: Y 
passenger, retusing to pay, may be ejected...... esee. e.. 1272, 485 


when payable ... sesssssesssesso ea erry rrr FTA, 1271 
passenger ejected owes no fare.. ....s.ssessesesesessessa os.. 1273 


secured by lien on baggage of passenger. .eess.sessoesoesoos. 1274 
FATHER. 

right of, to letters of administration. ...sessessessse Pr. C. } 56 13) 

7 


guardianship .... ee ceccccecsccsccccccsrccsessnece 33 


See Children; Illegitimate Children; Legitimacy; 
Mother; Parent. 


FEES. 

of printers to be paid in advance, hOW...esssrssses C. Civ. P. 356 
witnesses, demandable in advance.......e+.sseeeees ees... 452 
in attendance may be demanded daily....... e.. 461 
before referee, allowed as COSts.... .cee eee nee «. 375 
party Called as Witness........ ccc eeu ceeseeneeces reer .. 375 
appraisers in action for damages ....e....ess.sesoceseceens 682 
justice of the peace in action for damages....sssesseesaee 682 
TOTCTCOS 0.05 menaa anoe ein E sere nseseseenceveess 510, 388 
attorneys, subject to agreement...... cece eccere ences: 378, 377 
included in judgment as costs, When... ....see ee cece eens 378, 592 

See Costs. 
for service of process from probate court..... EEE Pr.C. 3 
of county clerk when acting in place of probate judge....... 4 
clerk of district court in probate matters .......... seseoes , 
appraisers. ..esssossessee EEE EET E eee ee ee 114 
executors and administrators .....scccccccenevcveccees 236, 238 
attorney ad litem fixed by court........6. eer ery eee 308 
how paid....s.sesesossseee errr rrr ee 308 
substituted for‘another, removed for cause......- 308 
guardian to be fixed by the court........... sc veccceceserss 308 
to auditor for certificate... .... cc ete cece cece ceeee eres C. ©. 502 
taking EXCessive........ cece ween eee re Pen. C. 103 
for services not rendered.....seeeseeee ieee aewewuee L0 
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1238 
1238 
1326 


1240 
1240 
1240 
1241, 1240 
1241 


1218 
1244 
1230 
1159 
1162 


535, 537 


178 
141, 115 
113, 112 
113, 157 
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Section 


. FEES—Continued. 


charging and collecting illegal, how punished....C. Crim. P. 70 


none to be charged for procuring surrender of fugitive....... 593 
FEE-SIMPLE, 
or absolute, Cenned si vise seus selec we awa ees ae ee eee ens ©. ©. 219 
when estates tail at common law become.......... Seas direc 220 
words of inheritance not necessary to transfer ..... .....006. 618 
presumed, When.......ssesssesesosceo O E E 633 
FEIGNED ISSUES. 
abolished... esses eGas ieeens Kee ieawt en Gaeae ees C. Civ. P. 36 
FELONY. 
conviction of, cause for GiVOTCE....... eee ee tees ccteeces C.C. 60 
defined ic cate ie kee urns a ane eee een hwy E wesw Pen. C0. 5 
PUDISHMIED OF ceases ca wet les Coke nae aaw NEE EE ERES 13 
‘defined—punishment for...... .cc. eee e ee eee eee C. Crim. P. 4 
compounding, indictable offense. ........... ccc cane cece e eens 235 
duty of officer arresting for........sssensesssssessesssesesosa 103 
prisoner must be present on trial for...... 1... ee cece ee eee eee 294 
at rendering of verdict in........... 391 
FEMALE. i 
may be arrested in civil action, when....... rere C. Civ. P. 149 
male preferred to, in granting letters............02000. Pr. ©. 57 
FEMALE CONVICT 
inquisition of pregnancy. se EEES Ree siete C. Crim. P. 462, 463, 464 
FENCES. 
railroad coapenies to construct..... ee eee C. O. *485a-*485c 
obligations of coterminous owners to maintain. .......sseees 27 
maintenance of, attached as easement or S TET 244 
to protect hedge—may be on highway.. . Pol. C. (ch. 29) 47 
notice to remove, on opening highway. .....sr.sssessrsssosse 33 
credit allowed for removing, how and when............eees. 34 
injury to, and throwing GOWN... ....seeceeeeeeeee eens Pen. O. 704 
FERRIES. 
no person to keep, without license—penalty...Pol. C. (ch. 29) 59, 54 
privilege of, to be leased to highest bidder..........ceeeeeees 55 
term of, limited oo actos Seu (ae vuten tac eeeions ai eh ay tlh 55 
rates of, on Certain streams, limited.... .... cece ce cece eee eeee 56 
in unor ganized counties, how authorized........eceeceee es 57 
proceeds of, to territorial treasury... 57 
lessee to keep good boat for crossing.......... cece cen ee ceee 58 
penalty for failure ...... 58 
overcharging 58 
proceeds from fines in organized“eounties to school fund...... 60 
temporary, not prohibited.......... Se eb EEE eee 61 
forfeiture by NON-USEL...... cc cee ec cee eee cccree vevseccvesseee 62 
franchise taxable............ Teer Tee eT eee (ch. 28) 3 
established, not affected by being included in incorporate 
TOWD.. cee cece cece ee cree e eee tee ee seen eteeeee (ch. 24) 23 
See Wagon Road sesccs cose c veces ns eeete ive ces C. C. 488 
keeping without authority of laW...s...sssssescacsoees Pen. ©. 461 
person keeping, violating his bond.............. sesse ...... 462 
FICTITIOUS. 
copartnership defined—prohibited. s.s.. sesers cesses sees 410 
name, signing to evidence Of debt....essssossessereseno s... 578 
as subscriber for stock ......ccceccsecsceeeee 639 
negotiable instrument in, is payable to bearer ...C. C. 1834 
defendant may be designated by,when...... C. Civ. P. 144 
name in indictment cbrrected........--.0.0 serso C. Crim. P. 216 
use of name by partnership authorized, how... C. O. 1443-1447 


747 
1137 
1138 
1273 
1308 
1289 
1317 
1332. 


44 
212 


1343 


837-838 
784 

779 

498 

496 

496 
1254 


501, 499 
499 
499 
500 
500 
500 
500 


1305 
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Section 
FIELD NOTES AND PLATS. 


county board may procure and make county MAPS... csecceees 


Pol. O. (ch. 21) rs 
to be transcribed into convenient books, when. 


record of, what to show....... Fake E sige sa eea wast ere 101 
FINDER. i 
is a depositary, When. ....sesseessesseososeccoone ask as ©. ©. 1064 
must notify the OWE sass s sic.e os aves os 55.0 ee woe eee WER sas 1065 
failure subjects to damage. ............1065 
may require proof of ownership.........s00sssseeseeceseeees 1066 
is entitled to compensation and Expenses... .eee ccccessceees 1067 
forteits right to compensation, how.............. coeececeee 1065 
liabilities of—not bound to take charge of thing found....... 1064 
s 1046, 1055 
ee DepositaTyY..esssssesssosssesea nesese sued 1058 
How exonerated ....... cscs sevevesccccsccece seeriana 1071, 1068 
may sell thing found, When. .....ss.asresoes..nosesessesosres 1069 
how, (see §§ 1771-1782, pp. 1073-1074) ..1070 
surrender to finder exonerates OWNET ......esacsseceereeseec 1071 
things abandoned not subject to these rules. ......sssesesses 1072 
See Hstrays. 
of lost goods, appropriating same, larceny..... e.e... Pen. O. 581 
FINDINGS. 
by the court, how stated ............. essseeese eee. O. Civ. P. 267 
ot fact, may be waived by the parties...... piewe ee ee 268 
preparation Of, objections 10, etC. ....sss.sesaesorsoserseses. 269 
reference to make, of fact....... REEE P A 270-278 
See Referee. 
by jury in counter-claim for improvements ....... . 263, 262, 643 
general rule............ arate nsa haaat ae 200 
special, control general..... aba wseeenad sows z saaat ` 261 
by probate court ...esssseesese ocecnee } eae a pad 
FINES. 
to be turned into county treasury, when........ sobras Pen. C. 792 
collectible by execution, When............cceceeceeceteecces 50 
to be added to imprisonment in discretion of court..... ..... 762 
how collected: is sGewccoek et. deve vw ewes whee wae C. Crim P. 448 
against corporation.. EEEE TTT eee ee ee ee A 535 
judgment imposing, becomes a lien, HOW........cscencseccce 445 
arrest lies, in action for..........sesssossececsossessess,soo 149 
jurisdiction of cases punishable by.............e00eeeeee J.C. 3 
may be imposed by judgment decreeing impris- } ©. Crim. P. 127 
ONMENE. ive wsdecen beech: Sasa ieee penaa spalek i 444 
FIRE-ARMS. 
willfully discharging, in public place...........ee0. ..Pen. C. 495 
FIRE-BUCKETS. 
to be kept for extinguishment of fires..... wees Pol. C. (ch. 24) 22 
appurtenant to the place...........-..cee Ss Pere ne as eecee es 22 
exempt from execution. ...sessesssss..sosecessecoo TET 22 
FIRE COMPANIES - 
organization of, authorized....... RE E E 22 
property of, exempt from taxation. ...se.sesessssesssso (ch. 28) 2 
may be incorporated. ..........ccsses esses eer eer rrr C. C. 562 


FIRE INSURAN CE. See Insurance. 


FIRE-WARDENS. 
number and appointment of............... .--Pol. ©. (ch. 24) 22 
duabies Of, specified- s eissn snee oai had dese nate oe eases Sew basees 43 


trustees of incorporated towns are EL OffiC10.. 0000s 3 


8, 77, 169 
77 


77 
205, 266 
79 
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FIRES. Section Page 
extinguishment of, provided for..............Fol. ©. (ch. 24) 22 429 
refusing BCR E E E E er eer Pen. C. 460 1212 

alg, *458a-458d 1211-1212 
setting fire to praipfés, etc......... ccc cease TERTE } 458, 459 1211, 1212 
obstructing attempts to extinguish........... E E ts 459 1212 

FISH. 
protection of........ EENE AE weees- Pol, O. (ch. 41) *19-*26 670-671 

FISH COMMISSIONER. 
appointment, duties, and compenss:on ai saaeaoooes Kaa KIA 671 

FITTING. 
out vessel with intent to destroy same.........eee eens Pen. C. 625 1239 

FIXTURES. 
£0 lands, CORE vis ten kees hans ee naw Ea ta alee SOS C. ©. 165 767 
Tight to remove SAC: .....eserssesesoouosesesssrrensseseses 583 875 
as to railroads, What ar€.......ssssesees EEA EE *473p 831 
severed, subject of larceny. .....ssesseserescssseose ... Pen. O. 591 1233 

FLUMES. See Ditch Corporations. 

FOOD. 
adulterating food, drugs, ClC...ccsccvecscvicccstccsvesceuses 453 1211 
selling or disposing of tainted TOO: isese gro stnce isa wareatergaeae 454 1211 
POISONING TOO sses agi eae Sarh ais ea A e a aSa 406 1201 

FORCE. 
may be lawfully exercised in defense of one’s self or family.. 

C. ©. 33 742 
vitiates contracts.......... Peer reer Tee ee ney eae 
when lawfully Used scsi ed cae ee ewes eeanwe Sseus Pen. C. 307 1183 
to prevent the commission of offense.........+. C. Crim. P. 20-22 1276-1277 
encouraging another to use, misdemeanor Taosa ni e... Pen. O. 492 1217 

FORCIBLE ENTRY AND DETAINER. 
aCtion Ofiss eo oe are san Ge RO ha DE EE E J. D: oe 294-296 
jurisdiction of justices in......... cee eee cece rece eee eee ees 294 
in what cases action lies.......ssessscsosescssesseessseoe PON 34 294 
notice to quit, condition precedent to action.............. eve -30 295 

how served. .....se.scecasesenoeseoeo PESARE 35 295 
action survives to legal representatives. ...e...eseesseoesseres 36 295 
Venu OF action, serisi seere en aa a a ealea eee Ree 37 295 
complaint in, to be verified............00. EREE TEES 37 295 
return-day, time for appearance.... . ssesss EET AN A 38 295 
continuance—conditions...... Cae ee nace ee eenecteeenaeensons 38 295 
judgment, what—costs.....seeaceeseees ower e pete ea EAT 39 296 
‘no joinder of other actions....... wisest aM wpa A area te A 40 296 
appëal IN. oss cine gcse cia Saw ew PENE bead bwldn SE EEE se ele ee 94, 41 306, 296 
undertaking in, to stay execution. ....-...sssessessssecesoee 95 307 
judgment on, executed by district court...........+..6- E 307 
place of trial may be changed.......... 0 cece eee cee e eee nnee 96 307 
execution to be served only in day-time...........-..522+ eee 40 296 
entering by force, misdemeanor....... sesseeseree ... Pen. C. 492 1217 
returning to take’ possession after ejectment......+.+..+. s... 493 1217 
intruding or squatting on lands within incorporated city..... 494 1217 - 
witness not excused from testifying........-+.+.+ Pease s.. 496 1217 
FORECLOSURE. 
OF RIGHT OF REDEMPTION. 
two methods of. ....cccesscesesenaes re een O. ©. 1748 1068 
of property pledged....... E ee wae ee y Meena, Ree 1782 1074 
in contract Of DOtLOMTY. cee csecee cence eee rece wees eee eb(B9 1075 
a 
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INDEX, 
Section 
FORECLOSURE—Continued. 
OF RIGHT OF REDEMPTION—Continued. 

By Advertisement. E . 
requisites of proceeding........... pase C. Civ. P. 598 
separate installments foreclosed separately...........5.4, 599 
notice of, must be by publication ........... cece eee e... 600 

to contain, what...... Ld tibtie e Kalai eweneG eee sees 601 
manner Of Sale... ce ccecc cece cscecces ARLE TETE ». 602 
postponement Of sale..... ccs wesc ee eee ee eeees seses .. 603 
distinct tracts of land to be sold separately.............. 604 
mortgagee May PUTCHASE. ... 1... cece cece cee c acco scene 605 
officer selling gives certificate Of sale.. ..ess.ssseseesseese 606 
certificate of sale, to contain What ..........0 cseeeeees .. 606 
who may redeem. . 2.6... ese cece eee cnseee Side ekee.S canes 607 
notice of intention to redeem, to officer®........- cscs nace, 608 
officer making sale makes deed to purchaser, when ...... 609 
overplus payable to mortgagee.. 2... cece cece cv ennaee ... 610 

By action. 7% 
action, where to be brought......ssseeseseseseos woe. 92, 616 
judgment in, includes what. ............cecee cence 619, 617 
delivery to purchaser at end of one year......sccesceee.... 617 
execution for unpaid balance of debt........ ee re 617 
action of, exclusive of all others.......... cc. sean ccceee 618 
other surety for same debt may be joined as defendant. 1. 619 
complaint in, to state What... cc cce cece cece ec ccecene 620 
previous judgment at law, effect of............cce0. es .. 621 
sale in, by whom to.be made..... 2. cee meee ee cere cece 622 

where to be made............ Soret anaes s.. e +337, 622 
NOW £6: bemad. ssp od srs case euneiiew eka asic dues as 338 
sheriff’s certificate of sale...... 2... cee cee cece ee eees 342, 623 
deed at expiration of one year......e.+s05 »..609, 354 
overplus of proceeds of sale..........-2002. 784. 624, 625 
action dismissed on payment of installments due..... 626, 627 
mortgaged premises to be sold in parcels, when......628, 629 
whole premises sold, WheED..... ccc sce ee cece cceescccces 630 
successive judgments and sales in......- see ee ween enone 629 
rebate on undue part of debt... ....sss veesseseseserses 631 
appeals in, same as in other Cases ..........6--e0- ess... 632 
redemption in ore Si riese enee Sas wi hy EE ENEN e ES 633 
court may restrain party in possession from injuring 
mortgaged premises ...........s.cooeserresesesessoso 634 
guardian ad letem may be appointed in ......... 0.0 cee. 79 (2) 
notice of lis pendens need not be filed in..... cee scenes 101 
summons in, by publication, when...... a Sti alee ators viele 104 (5) 
receiver may be appointed in...........-...02 cee eeeee 219 {2 
may be had on property under administration...... Pr. C. 140 
OF MECHANIC’S LIEN ..... e EE E ewe meee C. Civ. P. 667 
OF LIENS ON CHATTELS. 
who may prosecute....... Pe eee EEE sees ewrs wee 674 
requisites of judgment in..... iCal eee ocak Suey S Cera Sais 674 
FOREIGN. r 
conviction or acquittal.......eceee sees ere ee Pen. ©, 757, 745 


FOREIGN BILL OF EXCHANGE. See Bill of Exchange. 
FOREIGN CONVICT. 

importing of...... cece cence cece cena scenes we sseeeees Pen. ©. 215 
FOREIGN CORPORATIONS. See Corporations... 6) Giv > 197 
FOREIGN LAWS. | 


acts punishable under.......eeeeeeeee sessoresoesese PEN C, 744 
convictions under, effect of .... cee ee eee scene tee e ee eees 147, 145 
HOW PIOVOG «dc ieva. simiei toed gates A EE E ET C. Civ. P. 488 
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? FOREIGN WILL. 
t probate of ee ee ee ee | Sia eerie aly saa aG ane eeten A C. 28-30 
} FORFEITURES. 
g by toll gatherer for overcharge.. .......ssessse. se.ece. C. O. 492 
i by finder, for neglect to notity owner.......... TEES .... 1065 
h of interest by taking usury........... ree eee ee 1100 
i of wages by Mate OF seaman. ......essessso eeebeee see ee seen es 99 
i stipulated as penalty, void.............. divin due VOSES .. 1939, 955 
ae: relef against, how and when............ E E wa wien sete « 1939 
S no remedy to Cu LOC csse csereseess oosten en u naasia 1990 
i not released by repeal of statute............ cc cece ee cccceces 2133 
ns conditions involving, how interpreted. .’........... PRTA 812 
j: ot corporate franchise by non-user....... cee cece ween cee.. 526 
as of bridg® corporation by delay........ 530 
eto neglect to re- 
ES construct... 531 
T contracts for, in liens, Void.........snsesssereesosesasesoseso 1707 
oF action for limitation OË. .....essessesssssssesa C. Civ. P. 59, 56, 55 
i place of trial Of.......essnussesasesssase eee re 
Of property to TOTTILOLY o.6 ois ese Reon eee e te se esse aw See Ses 547 
ot estate and eviction of occupant..... ve reer re Tre 652 
judgment of, against corporation.......... adie Mewes Ree * 543 
exemptions Limited sigs isis daha ewees oad ewes 334 
; action for, in justice’s court.... ........ Enne oaa EE J.C. 2 
i of office, a mode of punishment........ Seine eeatee Pen. O. 3 
on applied to legislators............0. ered iE vk vueiaaes 125 

K judges E T EEE ee ee 127 

ey other officers generally ............. i 10 ve 

ms resulting from Does duties before qualified.. "96 

4 by clerk, register, etc......-...5. onic wes wane 148 

i no forfeiture imposed in suicide Ge Rin dae ee ar aca ete wale 229 

‘ omission to specify, effect of ....... is G dia beara as bie agate 790 

i sentence of imprisonment works..... eee ee ae 763 

‘ by sheriff, constable, policeman ..... statins TETEE 491 

it no forfeiture resulting from COnVICtION........ 0. cece cece eeee 766 

4. collected, to be turned in to county treasury......... ese eeee 792 

; j OL Dail, WHEN cerscecscst ewe vacates causes ine C. Crim. P. 559 
3 . judgment of, how taken.......sesessesseseosessee rearua 559 
a district attorney to prosecute recovery Of ........+-..eeeeeeee 559 

E to inure to prisoner, When .....esereessees nosossesesesocsoso 686 

td FORGERY. 

i Of Wills EE decease ea E E E ....Pen. C. 548 
b | public securities....... P E T E eww esabs 549 
es public and corporate seals........- seve ceeec es cceseceeeees 550 
ey records and Official returns 2... ...0 sce cesceecscccncasones 551 
an making false entries in books of record, pies acdsee ntbaasties 552 
j ' corporate books SESAR ees R S 568 
$ public books. ...... tas webs wor aeenas 565 
: 5 certificate aftecting land titles ............0005- 553 
s bank-note plates. ....sccceecscccccececeaces 555, 554 
ý? selling forged evidences Of debt, .....sssssssesseresesreseees 556 
A issuing spurious Certificates. .........eesseesserersecseeresee 559 
i having i in possession forged notes, etC. ....-. cece cceeeeveeeee 557 

E other forged INStrUMentS. .ssessesseso .. 558 

reissuing canceled certificates. ...... 2... ..seseeeae seasessa 560 
signing or procuring to be signed false evidence of debt aginst 
COLPOPALION soose she Sak e406 49 05546025905 ea eyes sad 561 
counterfeiting COIM......ccsee cacese ween Peers eee ST 563, 562 
OF process Of COULE ...e.eseseeseseseceosssoseeseesseeeo csesee 564 
passage CK. ce wa ake serere ones we ae eae oe cese ences 566 
government postage or revenue stamps...... ike dundcuase DOL 
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FORGERY —Continued. 
having possession of E aa din ne ates easeseessss Pen. C. 570 
punishment for..... ee ee eee ore ere 571 
uttering forged instrument or coin... ee aee es .. 578, 572 
fraudently signing one’s OWN name........... gear wee wands 574 
fictitious namMe.....esessseoseseesosesses 578 
indorsing one’s own name AE EA E .. 575 
obliterating or erasing instrument. ........seessesessesessse 576 
removing or destroying mortgagedschattels...............08- 579 
indictment for, how framed .......j... eee cseeaees C. Crim. P. 228 
of any bill or note, proof required.|. ...ccacenceccccceccesecee DIG 
FORMER ACQUITTAL. See Acquittal. 
FORMER CONVICTION. See Conviction. 
FORMS. j 
of oath of jUTOTS.....sesssssssssese ETE c...e.. O. Civ. P. 246 
WITNESSES -sceon ransana naana ra Kepatbes sees 462 
Interpreters merene ene a oe wees ete Male geet 502 
imprisoned debtor. .........eccceeees arinaa e... 725 
certificate of discharge of debtor............. ead eee eeen A20 
actions ADOMSHEd ove scsi Ceedan du itean ie a a a 33 
pleadings abolished ....... RPC eee ree ee re ensenen . 109 
detect of, in petition, does not avoid probate EES Pr. ©. 12 
of letters testamentary caise rruane rensei inene i ne rarna 53 
of administration... ......scesserereesessesecee.. 55 
with will annexed................ -54 
pleadings, oral or in writing .....e.s.ssessrsoesrecns J.C. 19 
oath to members of legislature............-. Pol. C. (ch. 2) 7 
OE AOE NCY, ooieitn nna iin rers ee ea owe wae eS se ee (ch 18) 2 
coroner’s warrant for juUTOTS......esoesserssosseeso (ch 21) 69 
oath to coroner’s jury....+..66 bide arbi es So pees ores eee e ye 70 
WILNESSES—COTONET. 0... cece ec cecne cee vcc econ sie 72 
verdict of coroner’s jury........... dela: eslemiwidd Hawai E 74 
numerical indices—town property. ..ese.sssesseseeses eaae 59 
Tëalestatesocos wis wee susirna 59 
notice of election. ...s...ssssessssosesasee ere re (ch. 27) 5 
oath of judges and clerks of election....... eer re 8 
to voter challenged. ...........cceeee- bie neice 14 
to tax-list....... rianne EE ROTERE (ch. 28) 9 
of assessor to roll..........0005- er es eaaa 12 
asséssMënt-roll; Se he diw eeaew Se ses Savana aa a sae 26 
tax-list and duplicate....... glean sarees cates ieee oe 
treasurer’s tax TECEIPt. sce .cceee eevee ceeee caces jew tekecea ae 
cash-book ............ SR ee S: Kia Gaia lei are ed 50 
SAl6-DOOK «sess sess cteeedieceaases serae AS 66 
certificate of sale. ...s......ssosesvossesseceeoo 67 
tax deed...... pai wee b nee es anemie ova ie a eases sioa 44 
warrant-NO0OK isc. sidsscu sake seuy Ma seaaawee eens lease 86 
notice of corporation assessment. .........ccceecseeee C. ©. 427 
sale of stock for assessmentb......s..ssesesceseseso 429 
grant of real property..........-..seeee. Eee Tee me 624. 
certificates of a enio lede Tat eari Liceeni BES 1735, 666 
MsUal COVENANIS. se ccrseen one neetan KE PE AEE GAER 
Teal mMortsar s peeks cebu EE a aE seas E na 1736 
chattel mortgage.. ....es.ssrs. AEE ET TEEN .1742 
warrant of arrest on complaint. ...se..sssocsssseesse J. ©. 107 
oath to jury—justice’s COUP isansa sereen Revere EIs .. 118 
officer in charge of jury.......e.ssses.. nirst nne ied tainn 121 
warrant of arrest on iNformation.......s... e.. C. Crim. P. 96 
commitment for examination............ Spaamedevedesercnee. TE 
indorsement—defendant discharged ...........00 slaseceees 147 
when held to answer ......e....e008 EE 148 
not bailable.........-.-- séasasesecses 149 
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FORMS—Continued. a Page 
of indorsement, when bailable........ saves vseses O Crim. P. 150 1295 
bail not taken.......... Saute Cane E os 151 1295 
COMMISMONG 094.5054 dag ou ie Nie pew aN Cowen nainse eae ewan 153 1296 
oath to foreman of grand jury....e.s.ssseseseessesscosesesee 178 1300 
grand ITY. soe ciate eiretar kee tne ceo ses taGee re... 179 1300 
bench-warrant upon presentment ....... ccc cece cece eeees » 208 1303 
THOICTINGHE. <450550ese9~ sae seas e.s... 24l 1310 
of pleas to indictment. ........ssessososssssssessseseseseo 276 1314 
bench-warrant on conviction...... eer Te EEEN ee 434 1339 
subpeena in criminal case........ ewer 6 Rovuaw ee sak awated 504 1350 
SUMMONS against Corporation ....essesssesses EEE 529 1354 
search-WarTrant..........seseossesess oes E E 566 1361 
return of search-Warrant........s.sesssessessuesesssosseno 573 1362 
FRANCHISE. j 
corporate, subject to execution, ROW .a.sssesesoseessoso C. C. 442 814 
usurpation of, etc.—proceedings against usurper...C. Civ. P. 534 146 
FRAUD. 
is actual or constructive..........6. EAT ... C. C. 882 930 
actual, defined. ....ses.esssssecses E E E S TSTS 883 930 
is a question of fact..........esesesssecseeessess 2026, 885 1122, 930 
CONStTUCHIVE, GOHDCE ioc wc edie cosine dran ien eea a wees 884. 930 
fraudulent transfers void as to third persons........... REATI 676 893 
not as to third persons having notice 677 893 
contracts obtained through, voidable, when............ z; ai ea EE 
may be enforced Aora heindne 
the fraud, when........... 931, 919 938, 935 
may be rescinded for......... 965, 966 943, 944 
may be revised for.......... 2004-2007 1116-1117 
of marriage, may be annulled for 54 746 
exempting party from his own 
fraudulent acts. ..........000. 954 941 
of debtor canbe invalidated only 
for fraud esta wetsecaee tate ea 2020 1120 
transfers in fraud of creditors, vOid........ cece cece ele Sica . -2023 1120 
when presumed fraudulent ...........0ceee neces e e 2024 1121 
not presumed barely from want of consideration. . . . 2026 1122 
when a question of fact.......... obs wie wd we eae .. 2026 ` 1122 
when creditor may impeach for..........eceeeeeee 2025 1122 
may be disregarded, when......... 22-20 ceeeee EEN 2006, 981 1117, 938 
thing obtained by, held as a trust. ...e. secs cesscetececceeeees 1297 998 
agent can have no authority to commit, against principal....1345 1005 
interest, in case of, at discretion of jury...... EE .- L944 1104 
exemplary damages LOR i554 ooo Seas ae EEE EAEEREN 1946 1104 
will procured by, denied probate.......sesesssssccsseessseso 685 894 
revocation of, procured by fraud, void.......... oo waa 685 894 
purchasers in good faith protected against OTE pane Sele ae 680 893 
how, aftects instruments in execution of power.......... vese 334 791 
statute Of asees renren wate ebARe wae hate tes sate Pavia 991 951 
fraudulent omissions in insurance .......-.060e AN 1503 1031 
representations avoid insurance.........eee-seeee 1575 1040 
limitation of action founded On,......cceesececeeee C. Civ. P. 54 13 
arrest for, in civil action. ........sessessssssosesssesseresess 149 44 
ground for contesting probate of will.......sssessssesee Pr. C. 22 204 
will after probate. .....ssssusess Guten, OL 206 
of executor in sale, renders him liable................0. 00005 205 245 
by decedent in conveying realty—how corrected............. 218 248 
in partnership affairs, misdeMeanor........s eee eeees Pen, O. 424 1205 
to affect market prite. .......sseessssoesesecsererso apse ee AT 1214 
destruction of property insured..............4.. eenn 627-628 1239-1240 


fitting out vessel to defraud insurer............---. evesasexe 623 1239 
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RAUD—Continue 
i conveyances, misdemeanor. ...sesssssosessoeas.t ee.. ben. C. 635 
removal of property... 2. ceecceecececsccncvecscascescvscenes 636 
bankruptcy, misdemeanor 2. os cececsccccacscees voce seose. 000-638 
issue of documents of title to merchandise. .....++..... e « 677-683 
FREEHOLD. 
defined.......se0+- ETETE N NR C. C. 222 
how created. .....sesesseees E E E E A T T T 230 
estate for life is.........6. ere Te eC re Te eee 223 
malicious injury to...... ay ee Rede ciew eae sc... .... Pen. C. 703 
FREEMASONS 
may be incorporated, etc..... eeesosorecoes esessesessee. O. C. 562 
FREIGHT. 
defined.. .....sosecesoccosoecesessoosseooo soseesesesosaosees. |220 
FREIGHTAGE eoovrease eeereceevase @eeeoeeeseseeessne Perr rrr rrr ree 1220 
marine, defined. ........+-seees Sees A E E PE E31 1i] 
is INSUTADIC. vice 50s ai a a awaa oe. 1567 
divisible, how shared in case of abandonment........ 1.616 
may be hypothecated, limited..............-- 1787, aa 
shares in general average...... Roccgeccvescceee 1249, 1248 
how valued in general averagha ee Tr re Te ree 1250 
when demandable...... secccctecccccccscenccses cccscecences 1236 
consiguor liable for.. EE E sive Diese sien twcestond 
consignee, when liable for ea a a a sia N stew awe. 1238 
not chargeable on increase of freight..:........... ee ee er 1239 
apportioned, payable accordingly...... . able, g we er ee ad oe we 420 1240 


in case of part delivery and acceptance of fr eight. 1241 
consignee receives freight at a place short 


of that designated .....cccceeeseeeeee 1242 
none due for carrying greater distance. 02s scceccccceccccsens 1243 
HON TOP ose s is E ees awa eaetcrenies soccer cceccese. 1806, 1244 
lien not abandoned by ship’s Master....ccessicccssvesccceces 1403 


subject to lien of master for advances, efC.........00. oeoo.. 1809 
FRIVOLOUS PLEADING. 
may be stricken OUt..... cece cece cecceccccceceeceesU. Civ. P. 230 


FRUIT. 
injury to, or stealing in day-time...........++.0.5....Pen. C. 706 


night-time eervees eesevreepoeceeeaeeeseegeee 707 
FRUIT TREES. 
injury tO....ssessosesoo sero eiu terse stedeeabsesesisdeeaceeives’ 108 
FUEL. 
for one year allowed to family....cccceessccescccccessvcscce . 128 
FUGITIVE FROM JUSTICE. 
reward offered for, when. ........ccceeceseees ...C. Crim. P. 582 
from other state, how delivered.....csceccccscsescccessoeses 583 
warrant may issue for arrest Of........ccccccccccvecssces eves 584 
arrest and examination Of—eVidence..... cee csecccucee cecces 585 
notice of arrest to district attorney.. ...sese.ssessesessessesses 588 
committed for reasonable time........... CORA ESTE 6 ini SNe ... 586 
admitted to bail—bond, conditions of............. sccescewcoe OOF 
district attorney to notify executive of the arrest......... esse 589 
not demanded, to be discharged..............s000. steneineees: DOO 
magistrate to return proceedings to district COUTE...-.. 2. e... 59L 
duty of court as tO.......ssssseosesseecssese sares ise tewsesa se DAL 
expenses of procuring return of, from other state. .........e. 592 
no charges fọr procuring surrender, eXCept... e.s.. sessir essas DUS 


may be confined in any county jail.......sessecssscssseseeoee 659 
FUNCTIONS. 
continuing to perform, when term expired...........Pen. C. 111 
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FUNERAL CHARGES, 
4 C. C. 771 907 
. paid by preference, ..,...essssosecesvooesscesose Pr C. 129, 133 226, 227 
135, 261 228, 256 
FUNERALS. 
disturbing, misdemeanor.......scecececeseccecececesren. O. 363 1193 
# 
; : G 
GAMBLING. 
board of trustees may suppress........... iy cak OL C. on 2a) 22 429 
not allowed on saloon premises... .....ssesesseessereee (ch. 35) 3 529 
keeping gambling apparatus, misdemeanor....... Pen. C. "389, 388 1198 
apparatus declared a NUISANCE. ..... cece c cc ccecenesss 390 1198 
exacting payment of gambling debts....... cee. es eee ee escono 391 1198 
keeping gambling establishment.......... cece eee cece eee eens 393 1198 
tables prohibited........... e UE tan ... 394 1199 
seizure of gambling implements authorized..........eeeseeee 395 1199 
apparatus to be destroyed, how and by whom ..........6. 397, 396 1199 
persuading persons to visit pemde ounce ee er ee 398 1199 
permitting gambling on vessel—penalty..........6. wer cesese 400 1200 
running horses, etc., fOr Wager.......ssssspesesoreccseososeo 401 1200 
aiding and abetting therein... i.s. 401 1200 
On SULAA P 6405 4 cocedx ake ose EE RE E E E E ES 45 1143 
near religious meeting. .......ae TEET wie eiaa 55 1144 
GAME. 
right of taking, may be held as easement...... Sag N a ae a 779 
protection of ......... Eeste ee eae sises t ol. C. (c a a 
GAS. 
fraudulent consumption Of......sssesesessessssseese Pen. ©. 594 1234 
GAS-PIPES. , 
breaking or willfully obstructing. ........esesecesses EPOE 722 1257 
GAS-TAR. 
throwing into public waters............. eevee eeeveuccecens 435 1206 
GENDER. 
words of masculine, include feminine and neuter.......C. C. 2124 « 1134 
GENERAL AVERAGE. 

t GCUNCU 246 eseese takai's se homies wie eda whats Gee Reg eee AP ee Caves 1245 990 
how shared.........- E aia ae Wad dea wees aia hoe a ae eee 1248 990 
ratio of adjustment ...........0.06- Maia See ae eae eee R 1249 990 
values, how determined.... ..... cc cee cece ewes eens esse.» e 1250 991 
owner of thing stowed entitled to. ......essssssesroasceseses 1251 991 
general provision Concerning. ......ses. cee eeeeeeeree sees 1252 991 
marine insurer liable fOr .......... 0.0000. sesactesecseooosos 1600 1044 
valuation proportioned, when.......... Peer ee ee 1622 1046 

GIFT. 

defined a sessed alee Vo ewe eas Kay E E T sys alta Rares eae ies 639 885 
delivery necessary to perfect.......... ssevees Cae STE a 640 885 
igs irrevocable <2 oun eau a sed A bas ew ee se wee on eeeeesceees 641 885 
in view of death, defined............ 0... ceeee Sul aie cee wans 642 885 

presumed, WHER. 3046 sssdiw saan s ceeded 643 885 

to be deemed a legacy..... E E 646 885 

not affected by will, unless...... Tree ret 645 885 
made to subscribing witness, void, unless..... reer eer 717 900 
do not reduce legacies, UNIES oenen nasenenonn. Ot er rae LDE 905 
words of, in will.. TET 138 903 
accepting from parties to ‘litigation... wae ; see Pen. ©. 131, 130 1156, 1155 
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GIFT ENTERPRISE. See Lottery. 
OD FAITH. 
aa defined ..... RAEE E TAA AE ss soredeasisidasas ees 0 GC. 2105 1132 
~ of third parties protected.....es.seesssessooseeseooasese 632, 680 883, 893 
highest, required between partners............ esse eee o 1414, 1423 1015, 1018 
protects assignee for benefit of creditors....-..-.....++. oes. . 2045 1126 
special partners, When. ....ssessroesees Sivawesawes 1470 1025 . 
may be pleaded in defense, when........... coesceeeePen. C. 94 1150 
GOODS. 
sold by sample, warranty of........ Sis Veew ses woaweee C. C. 1006 953 
with mark of quality or quantity attached.............. 1013 954 
defined....... RO eee eee eee eT eae ee .. Pen. O, 416 1203 
lost, concealment of........ soseseeossseseesoss esesseso sese. 738 1261 
carrying out of territory ....#......... eserse every Staaten 738 1261 
wrecked, stealing of...... ge ARARE eedeiewses cece cceseees 92 1233 
GOOD TEMPLARS. 
association of, may he incorporated...........eeesceeees C. O. 562 869 
GOOD-WILL. 
dèfned cross ces awe tees ce miw ESNS Ea RaSeK 577- 873 
is subject of ownership ...........esscsoserersenesssoeee. 160, 578 766, 873 
seller of, warrants, What ......s..sessesessos EEEE E 1016 955 
may obligate himself to abstain from business, how.... 960 , 942 
partners may obligate themselves to one another todesist from 
certain branch of Dusiness...... 2... ccc cccesccencee cece 961 942 
partner has no authcrity to dispose of ............. .s.....s. 1422 1017 
GOVERNOR : 
appoints territorial auditor......... seaiceues eas Pol. C. (ch. 7) 1 328 
TYOEASUTEL. 20. cece cee cece ee cece cane (ch. 8) 1 331 
commissioners of deeds in other states....... (ch. 16) 1 342 
may appoint notaries public.......0.. ccs eee eeeeeeee (ch. 17) 1 343 
county commissioners, when.......... .-(ch, 21) 2 354 
superintendent of public instruction.....(ch. 40) 3 551 
assistant superintendent of public instruction. .* 158 665 
to fill vacancies in territorial and district offices...... (ch. 22) 8 377 


to order special election to fill vacancy in legislative assembly 
i (ch. 27) 37, 35 454, 453 
33 


1s member of territorial board of canvassers..... PEE Geass 452 
equalization........ (ch. 28) 32 469 

is commander in chief of militia............0..6..... (ch. 30) 3 505 
to appoint county officers for certain counties, when..(ch 42) 6 607 
to contract for care of insane......... ee ee ee (ch. 33) 40 523 
to appoint militia officers. 2... . cece cece eect enone (ch. 80) 3 505 
may accept resignation Ot OfMCETS......... cee cece cece eens is A 509 
to appoint board of grain inspectors. ......sesessess.e (ch. 37) *9 663 
may require the opinion of judges, when......... C. Crim P. 455 1342 
grant pardons, reprieves and commutations.... } *5 ee d 1357, AEA 
issues death-wairants, When.....--..ceeeseeeeeueeee 464, 461, 460 1343 
finding of jury of inquisition to be transmitted to........... . 463 1343 
may suspend execution on conviction of treason, how........ 546 1357 
may ofter reward for apprehension of fugitives, when........ 582 1364 
may contract for keeping state prisoners ...0.. ee eee e ee eees 663 1379 
to designate place of trial for dueling..............- aeee T4 1285 
authorized to order out military force to suppress riot....... 47, 46 1280 
may dispense publication of notice, When.......... ee ee 550 1358 

GRADING. 
and laying sidewalks ......ccsessee sccecceessF Ol. C. (Ch. 24) 45 434 
GRAIN INSPECTORS. 

appointed by governor........ ETE E S .. (ch. 37) *9 663 
duties and power of,......... Eas oaeo a cer essooo.e ¥11, *12 663 
COMPONSALION ..esssssesesssee’eseeserseeone Ee rer res i, 663 
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Section 
GRANDCHILDREN. 


right of, to letters of administration.........eeeeseseesdr. O. 56 
GRAND JURY. See Jury; Jurors. 


GRANT. 

defined, see Conveyance; Bill of Sale..cecacssesveveseess&. O. 605 
takes eflect on delivery ......-scseec cece eseeesccccccnces 216, 606 
presumed delivered at its date.......... denia EE OESS 607 
delivery to be unconditional. ......essesesnceosesecesesseeeee 608 
of, in escrow........ tere sees es sgn atese'see's TOS 609 
when constructively delivered ....sessessssesesee RE EN, 611 
interpretation of, like contracts in general, except PEE .. 612 
relative force of parts.....cessecessves eee. 613 

operative words doubtful, recourse to re- 
CUBIS aks sey oes eaa eee he ke weeny he 614 
to be in favor of grantee, except.. ..... ~-- 615 
when in favor of grantor. ......seseesessso 615 
different parts irreconcilable, former prevail 616 
«without issue,” ete., defined..........00 617 
words of inheritance not necessary......... ee 

6 

of a thing includes its incidents........... poneea reer pe 
620 
transfers entire interest of grantor, unless..... Pateadeiews . . 633, 619 
unnamed party may take by......+..sseeeee coencescecsseses Gal 
when to be in writing...... arate ei tes age tet IRES saree 622, 993 
of power, how made.. sa eas aad Neerse E RR saes eee aaeei aena O20 
to make leases.. .....sssessscessssesneasessesse .... 343 
seal not necessary to validity of...... PEE E E O20 
FOTU-Ol chee eda week a a e e a a a Eia 624 
by married women, to be acknowledged........... csewecenne 661 
of power, how executed...... Sev isie ea oa sie Bena e ten. ee cescecces 320 
life-estate, passes power of owner to make leases.......... 345 
corporate power, subject to repeal. ....e.s.esssesee sse... 382, 375 
must be accepted. .. TAT cesesooeess. 382 
of thing implies whatever is essential to its USe.....sseesss.. 2075 
includes easements........+....e0e cba tose ees | 244, a 
819-823 
burdens .......... aeeedias veendeeea 620 
what warranties are implied..........cceescecoes eeecececess O28 
conclusive against grantor. Schssuew hess lege dt E weescceese O29 
in excess of grantor’s interest, valid pro taNTO. .essssesess. ... 630 
bounded by highway, extends to center........ ivtnaesdevasey Gok 
of rents good without attornment of tenant. ....sessesecsesee 632 
on various conditions........... iss Weasewes saa ee eee weareee au. 693 
presumed to pass the fee, when....... je eran aes sessast eons 633 
may be recorded ........++ . EE E EA es... 647 
void as to third persons, unless recorded. ......essessaacss ... 671 
valid as toparties and those having notice, without record. ... 676 
of property adversely held, void....... rikene tasaa } Pen. C. oe 
redelivery of, is not a transfer.. .....s.sssesss o eeeenneeee O. C. 610 
intended for a mortgage must be so recorded .......-e000e0eeL741 
- Of fee passes title CUM ONETE.... ce cece cceceeee ETETE 633 
in fraud of purchasers and incumbrancers. .esa.s.ses ees... 676-682 
creditors.........6- Ve: seeeedeoiees ob a sie eoe e 2023-2026 


See Transfers. 
by territory, void as a cause of action..............C. Civ. P. 39 
declared void, may be recovered by territory or by subsequent 
grantee ..... Pree eee eee ee eee eee eee eee eer 


GROUSE. 
Protected. .cceewesscecver ee rrr err es POL C. (ch. 41) I, *14 


1165 

880: 

1068 

883 
893-894 
1120-1122 


10: 
10 


605, 670 
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Section 
GUARANTOR. 

defined.. eecegoeonoto otot eeeRHFeeseoceeseeereneeseeanse rane C. 1649 
may become guarantor without consent of principal... . 1650 
liability OL aes ooh es Che cnet e sees oo4 VOhe a eae Needs mee 1660-1663 
not to be greater than that of principal......1661, 1662 
not liable on guaranty of illegal obligation. .........008. vo 1663 
is liable, though principal discharged for disability... gia eta 1663 
by operation of law.. .1672 
liability of, discharged by act of creditor. .............-. 1667, 1666 
not restored by rescinding agreement to alter. ....1668 
when indemnified by principal............. 1666, 1671 


mere delay to sue does not exonerate. .1658, 1657, 1670 
becomes executory on default of principal, with- 


OUt NOMIC insta tien ok Oe Swen ewe ee hee S84 02% 1660 

not entitled to notice of default of principal. 1661, 1660 

reduced by part performance accepted...... .... 1669 
GUARANTY. 

defined ............ TCE a ATR er, Pee Te eee Ce Te s.es.. ss o.1649 

consideration, what necessary . diate Gow E owen Shine ened 1651 

must be in WI. ek vo eee wack wees. Hees oe de snes ar ewe 920, 1652 

EXCEPTIONS ..cecciscccssecene See cw sree 1653 

offer of, not binding until notice of acer ane E ESA 1654 

of incomplete obligation, what implied............sseeeeeeee 1655 

of solvency, implies, What............eccccececcesves veces 1656 

obligations of, unconditional, unless ..........ccceeececeeces 1659 

limited.......... stweewan wees os cege cee. 1661-1663 

continuing, defined .......... 0.00. cc0 ee weee rer eres eee 1664 

may be revoked, how ane when..... eccccccocess 1665 


letter of credit, when deemed a.. E E E Matias 1694 


GUARDIAN AD LITEM. 


may be appointed by the court, wWhen.......e.e.... O. Civ. P. Ls 


appointed on application of minor or relative. ere Sosu 
must give security. Pere Te ee Tee Te ieee tseseraces: 60 
entitled to receive ward’s share in partition. sie 'sieie isl ete sers awe 089 
may consent to partition without action. ............... ..... 591 
to account to court for funds received.............. Site Sad aie 80 
receives service of process, pleadings, and notices. ieee Saale soa 79 
liable personally for costs, WheN......+..sseeeee Ghanian 80, 390 
appointed for infant in justice’s COUrb...ssseseassee.seeeJ. C 13 
GUARDIAN AND WARD. 
WARD 
defined. iceccersicsrsses E TOE sealed teas. cease, Or tI8 
GUARDIAN 
defined. ssa... esso E T E EEE rere whew eas 117 
general, defined .............0 RE Regie va A .... 119, 120 
special, defined ...........+. acd E esas lek 
may be appointed DY parent. ....esssese csse eineeccae ias 122 


probate COouTt.....esesseeoeese.li 


is subject to control of court appointing..............182, 126 
rules governing court in appointing...........-+eeeeeee 127 
POWEIS OF. isc see issia cbse s ssns ee esc kan os .. eses...» 128, 128 


has custody of ward.. seesessepseessessrescseeesseaseceee 129 
consent of, necessary to marriage of ward. ......se.ess.ss.. 54 


may use force to protect ward ......esesescoascesesooaso 33 
marriage of ward, effect of. .........0:cecesceeceneeescee 135 
may apprentice his Ward. esseist pese ass ENE 141 
of person, duties and liabilities of..... Niiviecates evias wee 
., property, duties and liabilities of..... SiGe caw aaa 130 
may compromise damages with railroad company uae ve 454 


vote stock of ward in corporate elections........393, 413 
relations of, with ward, confidential.........cescceeeess 131 
death of one or more joint, SUTVİVOr ACtS....seceseeeeees 133 
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1053 
1053 
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1506 INDEX. 
z Section Page 
GUARDIAN AND WARD—Continued. 
GUARDILAN—Continued. 
removal of—causes enumerated. .... ..sseceoee 122.0. ©. 134 761 
appointed by parent—causes......... ee 135 762 
i COUPE js cede E EEE LOO 762 
settles with ward after majority .p...sssesrsassecnesosee 137 762 
appointed by court, discharged, when and hoW.........> 138 762 
represents ward in legal proceedings...........; ooo see 25 740 
appointed to minors, When...........cee eee eeeeees Pr. C. 333 272 
notice to relations before appointment. ........eeeeeeeees 333 272 
minor may nominate for himself, when..........0.... 334-336 272-273 
judge may nominate and appoint, when ...........6.. ae. 335 273 
tather and mother entitled to appointment............... 337 273 
oath of 485 cates dees s ees Fou anata keer eea ce S e 340 273 
bond of—conditions, express and implied.,.......+. } a35, pea 283, ae 
additional conditions. ....... sees sees cces sees 341 274 
to be approved by the judge ......ssssssesesese 340 273 
filed and preserved ..,..... ssssssescsss.o 386 283 
ACHONON sc. vasa ai wee Ree aN ese 200-586, 387 283 
letters of guardianship, form of............ E E 340 273 
testamentary, qualification and duties of ............00.. 344 274 
allowance for support of minor, when and how.......... 343 274 
of insane and incompetent persons. ........eseeeeeees 348, 349 275 
has custody of his ward’s person and education....... 338, 339 273 
has care and management of estate of ward..... PRE 348 275 
to collect funds and pay debts .....esesssessoes e. ee. e350, 351 276 
compound debts due ward, When ......ceecscceccecees OOL 276 
represent ward in all legal proceedings ............... 351 276 
sell property of ward, when and how. ..........cseee .. 352 276 
provide for maintenance of ward...... eek agaweiewean O00 276 
may assent to partition, when ...... serei dopise SAO 354 277 
to make and return inventory, DOW .......-.. cece cece eee 355 277 
account to the court, how,.........66: Tete Mess sedas Ly OOO 199, 277 
make annual settlement with court........... esssssse 356 277 
may contest will on behalf of ward........ eee ee 19 204 
entitled to letters of administration, when...... ee 59 212 
compensation and expenses Of,.........e00 se ETE 358 277 
sale of ward's property—proceedingsS....s..esesssesoe 359-374 278-280 
for non-resident Ward.......... ss cc wee eet eecee sens 376-381 281-282 
to have notice of administrator’s sale........... e... 174, 811 238, 267 
may appear without notice served. ......ssssesostessesse 311 267 
removal of, for Cause. .......seressssessoecessessersoseso 383 282 
revocation of letters does not invalidate previous acts..... 332 212 
guardianship, how terminated. ...........cesceeeeeee 349, 384 275, 282 
under control of probate court ..... 60. eee cence eee ..... 1, 390 199, 283 
papers, orders, etc., appertaining to, to be recorded ...... 342 274 
GUEST. 
force may be lawfully used to protect........eeseceeesC. 0. 33 742 
GUIDE-POSTS. ; 
to be erected and maintained .............Pol. ©. (ch. 23) 106-110 398 
GUNPOWDER. 
‘trustees to negotiate storage Of .......ceeseecceesceec(Ch. 24) 22 429 
H 
HABEAS CORPUS. 
to determine custody of minor children. .....se.sesse es.. C. ©. 106 757 
concealing persons in fraud of, right of.............. Pen. ©. 429 1205 
assisting in concealing persons in fraud of right of........ .. 43 1205 
application for, what to contain. .... sesse. r C. Crim. P. 672, 671 1383, 1382 
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Section Pago 
HABEAS CORPUS—Continued. 
by whom awarded, how to be indorsed. ...... C. Crim. P. "672, 671 1383, 1382 
return of writ, hearing—grounds for eee: rres ssns an Ole 1383 
may be amended by leave. ........00.se000. 673 1383 
prisoner may deny allegations of return .............0++05 s. 673 1383 
amend Genial. is. ccess veeecvaewses eee re re 673 1383 
duty of judge hearing the application......... aaee .. . 674, 673 1384, 1383 
prisoner released on recognizance........ TEETER TTTE soecece. 674 1384 
prisoner remanded—duty of judge.....e..sessesessseses:esoa 675 1384 
second writ sued out—duty of seri ches. svenvsecesadeneae 675 1384 
power of judge under second writ......esssssesse cssessseso 676 1385 
prisoner discharged, not to be again arrested, unless.. e... .. - 677 1385 
failure to prosecute, prisoner discharged. .....-..ce.sseceeese 678 1385 
may be detained, when........ 678 1385 
not to interfere with trial to be had....... EPET ...e.. 679 1386 
removal of prisoner from one jail to another..... enaena dia 680 1386 
judge corruptly refusing or delaying to issue. ......e.ccseaso 681 1386 
officer retusing to make return Of............scceccee scenes 682 1386 
concealing or removing prisoner, to defeat. haw pete eee 683 1387 
sheriff to furnish prisoner copy of commitment........0...... 684 1387 
rearresting discharged prisoner—penalty...........++++- 686, 685 1387 
general issue in actions arising ON........ ee eee ee cence e... 687 1388 
recovery of penalties no bar to action for damages. sensa 688 1388 
who may İSSU€.,....ssssesssssess errr re rr rrr re .... 689 1388 
HABITUAL INTEMPERANCE. 
defined pcccab.a wsiene a iad waa Ceneeen Sasa ne Macaw e sean C. C. 60 (5) T47 
is a cause for divorce. ........essssessoesssss.eo esseseeese. 60 (5) 748 
See Drunkenness; Drunkards; ‘Drivers. 
HANDWRITING. 
of absent witnesses to Will..........ccesceccecceseseeeEr, OC, 24 205 
proof of, to establish execution of instrument...........C. O. 662 889 
when execution may be proved Py.essssssssesescsosesoo . 664, 663 889 
HAY. 
what constitutes a ton Of. ....s.sssseesss sese . Pol. C. Kaps 20 535 
omitting to mark each bale, misdemeanor..........-. C. i 1210 
putting foreign substance into bales to increase E E S selore 452 1210 
HEALTH. 
township supervisors constitute board of....Pol. C. (ch. 23) 50-59 387-389 
county board Of .. cece ssnsccseces EE ern (ch. 21) 29, *7a, #76 359, 638 
insurable, see ANSUPANCE voce soos cdcee wesibaees sevens we C. C. 1635 1048 
safety, public—crimes and offenses, see Public Health and 
Safety. 
conspiring to commit act injurious tO..........50 wees Pen. C. 225 1171 
HEALTH OFFICER. 
obstructing in discharge of duties.......0.0 ceeceeccencee 441 1209 
HEARING. 
of petition to probate Will... 2... ses cece eccee cee cecees Pr. ©. 15 203 
same—may be at special term...........008. See A EEE TENER 17 203 
my be postponed............ Dihidmant hse ek eee ees ae. 18 204 
NOTCE OF 95° 45 gorda swan swans ecaecae ses E ENE 15, 16, 18 203, 204 
to probate foreign Will. ....esesssersesrerssesoreres. 30, 29 206 
contest will after probate.......essesssesssece.osee 34 207 
of application to appoint administrators..............+-. 64, 66, 67 213 
same—to revoke letters of administration. ............- eseee 13 214 
of motion for further security. ..........esesessreoreees 84, 85, 86 216, 217 
same—may be out of term-time ..............0008 na ees 93 218 
for removal of administrator. ........ssessee.e TEES 110 221 
of applicatión to sell property of estate. ...s....sesesesseeo 162-170 235-237 
real property .........ccecnccceees ..... 175 238 
returns of sale made by administrator .........sessecee we» 186 z 241 
application to execute decedent’s contract to convey ...... 223 249 
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1508 INDEX. 
Section 
HEARING— Continued. 
of petition for account of administration...... s.s.s... Pr. C. 243 
final account.......... sesesoesssassssesesoss esseseeseoso 253 


HEDGES. 
protection of, favored. .....cseecese secseeesss Fol, O, (ch. 29) 47 


HEIRS. 


may sue on right of deceased ancestor........ 20 C. Civ. P. 65, 67 
of party deceased, pending action, may be summoned...... .. 88 
may revive and enforce judgment....... meee cee eeecsvececee > 86 
continue pending action ..........s006 cence eeee vec eneee 85 
perfect appeal, when ..... eens esssesoesssesssossen,.. BF 
be summoned after judgment ...... cc ce eee ew cece 426-431 
sue railroad for damagesS...........-..scececeeeceee 677, 676 
how notified of application to probate will........... Pr, C. 29, 16 
minor heirs represented by guardian...........-.ceeeeeees 311, 19 
to have notice of contest of Will ...... 0... ce cee eee wee e ences 32 
may oppose issuance of letters testamentary and of adminis- 
EPATION «206. eee ete eee eee ent meee eee e nes ee ..65, 47 
aggrieved, may sue on administrator’s bond........0+-..+- . 80 
may require increased security, when and J HOW. ce eee cee eee 84 
petition removal of administrator . eessecoseessessoo 110 
maintain action to quiet title............. se cceecsssceee 122 
to have notice of application to sell realty........... oe seces 174 
action of, against administrator, for fraud........... eeeccese 205 
possess estate by administrator. ... 2.0. cece cee eee cee ees 210 
of deceased claimant may sue for execution of conveyance.... 230 
may contest claims allowed.... 22... cseeeeee wee ccecene 253 
obligations of, on receiving share of estate............. e000 272 
may be represented in all probate proceedings by attorney ap- 
pointed, or by guardian..........--... ese e eee cece eee ecees 308 
take by succession ......... cee cee ee eee eee cece eeeeeaee ©. ©. 777 
the word not neçessáry to devise a fee ........osseusessee 618, 732 
death without, meaning Of.......... cece ee cece cece ee cence 617 
taking by succession, liable for debts of decedent.........797, 633 
posthumous, succeed, how...........-. we eeeeceee soesceeesee 190 
illegitimate child is, to whom. ........-.++0+- we cece cece ceeee 780 
of minor may disaffirm his contracts, When...........eeceeee 17 
HERD LAW. 
owner of trespassing animals liable for damages....C. Civ. P. 747 
defined ........ cc ce cece ee cece ee eens wane ceceeee eressero wes. 748 
notice to owner of damages claimed.. ........0eeseesee seers 749 
injured party may retain possession of offending ‘animals as 
pledge ....- cece cece cence econo oe ereesosseoso oe ete. 750 
must notify owner of the seizure...........eceeeee se cee ewes 750 
lien on animals for damages and Costs. .........eee eee vee ..... T1 
name of owner UNKNOWN ..ssyseessesessssessonno vossessoeoe 752 
animals sold—overplus deposited with treasurer.....scceses-. 153 
jurisdiction of justice of peace.......+...+. sessossoesas eevee 154 
action for damages—limitation ....... case cee erences ceens .... 54 
HIGHWAY ROBBERY. See Robbery. 
HIGHWAYS. 
COUNTY ROADS. 
are under jurisdiction of county board.............esee0e 
Pol. C. (ch. 23, pt. 2) 61 
defined.............. soosse essesooeseesosososeeresasoes 60 
all section lines are.......... esesassses ee eeeeueee (ch. 29) 1 
location without viewers....... See ree ceeecccccenccetes *4a- 
what are, in general............00+. cesses. (Ch. 23, pt, 2) 1-3 
county board may change or vacate s.ceceee cove (c ch. 2 9) 2 


proceedings to locate, change, or vacate county road.. 


° (ch. 23, pt. 2) 54-63 


215- 


414. 
414- 
489 
650 
401-402. 
489 


413-415- 


“INDEX, 


Section 


FIGHWAYS—Continued. 


County Roaps—Continued. 
all roads to be sixty-six feet wide........Pol. C. (ch. 29) 3 a 


HIRING. 


line roads—half on each side...... wae ee cece ceeeee e...) 
six yéars non-user Vacates..... eevseesveaeseteaevenneveina weeny 35 
twenty years’ use establishes...............00. sseeeeeeed 37 
who are freeholders.,.......eccseccsccceccccsccvccecs 4, 36 
occupying claimants, rights and liabilities of. ..........43, 42 
cultivation of timber and hedges along...............-. 46, 47 
time and manner of making fire-guards............- . 470-470 
JUDICIAL DISTRICT ROADS. 
proceedings to locate......... seer cccecece (ch. 23, pt. 2) 64-68 
TOWNSHIP ROADS. 
board of supervisors have superintendence of............. 4,6 
may lay out, alter or vacate........ 36-45 
ON town TINE... cer cece ee ees ee ceeeeees oe eees orescence 46-50 
public CATEWAYS.. cece cece eee reer e cence ess cccene scree 51, 52 
roads in cities....... see eeccces cc cce cect cncsccceseasee J3 
appeals........+. seser seesosesoesosssecsssosoos e.. 69-73 
obstructing—penalty...... oe ene w nc eee cocesccece ...... 14-76 
bridges, regulation for protection of........ssseessess e. 17-53 
watering places On......sssssecssseeress stew sreseresees 84-86 
ditches for draining—proceedings........... eee nceenace 87-93 
seeding down........ ‘seen connec ences cceas ee seeencssces n~ 94 
on lines of city or Village. ..... ccc. cee eee c cee ee ence 95-97 
recording territorial and county roads..........seeeees 98, 99 
TOWNSHIP ROAD TAX. 
levied by town meeting. ..... ¢ tacccwees eet ececeeee (pt. 1) 13 
labor tax to be levied by supervisors............. (pt. 2) 11, 10 
who liable for, and how realized............ . 12-35 
aay be commuted ......... cece c ee wees eeene 18, 19 
See Overseers of Highways. . 
navigable rivers deemed public.........ceseseceeceees ..C. C, 266 
owner of adjacent land owns to center Of.,...¢+e0.e00++.-.631, 267 
injuries to railroads..............eeee eee se ecetecenees Pen. C. 684 
causing death.............0. ee recceees .. 685 
highways ...... eee eevee ee ee cece nccecser cess OSG 
obstructing ........6+ “Senseecenes eee e cee eees veces sesesacess OST 
racing on oe «e020 @acoeowputeseeeaene @eseeeeeaneeaveoe ees sexuons eeenaeetde 474 
IN GENERAL. 
defined......... esesee essssoseserossssssesense s... ©. O. 1103 
proguct of thing hired belongs to hirer..............0465 1104 
letter to secure peaceful possession to hirer...... >. 21123, 1105 
hirer to use ordinary care to preserve thing hired........ 1106 
repair injuries to thing hired...............+5005 1107 
use only for purposes for which thing is hired.. .1108 
may terminate the hiring, when and how.......... 1110 
to pay for use of thing hired, pro tanto, when...... 1113 
terminated by letter, when and how............ seo reenes 1109 
in several WAYS. ..... cece cece ccee eeee 1112, 1111 


by death or incapacity of party, when........1112 
OF REAL PROPERTY.- 


lessor of dwellings to place and keep in repair...........1114 
lessee may repair or vacate, when..... ee ere ree 1115 
other than lodgings, presumed for one year............ .. 1116 
of lodgings, for unspecified term—rule for determining 
TET oo cc cence cee cece cee eces eae eee eee eeee neces eeece 1117 
continued possession renews:lease ......sessaseoaseeases 1118 
renewal of, presumed, When, ....... ..cecevceescceceeses 1119 
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1510 INDEX. 
Section 
HIRING—Continued. 
OF REAL PROPERTY—Continued. 
rents, when payable—rule..... hawepniaerdwnwens ee Oe A120 
tenant to notify landlord of adverse claims.......... vee L121 
cannot attorn to stranger, except.........-.00. RAET 1121 
lessee of part of room entitled to whole, when........... 1122 
exempted from payment of rent, OW. sesse. .. 1122 
OF PERSONAL PROPERTY. 
letter to insure quiet enjoyment of thing let...... s... 1128 
hirer'to pay ordinary expenses. s.e.. ssr..ssrsecsee gorena 1124 
may make extraordinary repairs, when ............ 1125 
must return thifg hired, when and where.......... 1126 
of ships—charter-party VSAN Se OEE E eer rere 1127 
HOLIDAYS. 
WARE AIT eresas as dye h eae na es so Ne eeka Oe sacar. 2116, 2115 
defer performance to next business COV sist akaeras eee 2118 
presentment of note for payment, when..........+e0+.- 1857 
not included in days Of Brace...... cece cece cree rtececccees 1889 
HOMESTEAD. 
in town may embrace, how much............. Pol. C. (ch. E 8 
not in town may embrace, HOW THUG Divs esos tet eel sree aoiecave . 8 
to include only contiguous tracts..... E 7 
must embrace residence. ..........cseesesseesosrossesereesso 6 
not embrace more than one dwelling. .....s.ssssesesssss 9 
to be marked out, defined, and recorded. .....sessse sesoses. 11 
neglect does not ren- 
der liable.......... 10 
officer may have it marked out, WDen.....ss.seseserecrreese. 10 
change of—limitation............00. eee .. (ch. 38) 12 
new homestead exempt.... cc. csc nccccccccacesene EES 13 
conveyance or incumbrance Of, DOW. ..sssessssseresoeeese..3, 12 
exempt from execution...... si Aa asa Gale Battin BAk pve Cees 
liable for taxes, how....... aE ATES EEE EEE E 4 
how sold for taxes—parcelS.......sesseserees Lae + (Ch. 28) 63 
mechanic’s lien.......sesesescescesrseesooereseneses (ch. 38) 4 
vendors NEN Sci wae nees nia ame EEO EES EEA E 
order of succession tO.....ssssssea seeseses ee ee 15 
descends free from debt, except. ........... cece cecasccecccce 16 
subject to payment of debts, when......... enanas Lt 
may be devised, how.........0sseceeseees EEEE heey ee 18 
family, defined as to homestead ....... ccs ccceecaees s....... 2, 19 
assignable to innocent party in divorce.........6. eases >00. 0. 74 
exempt from attachment and execution............ C. Civ. P. 323 
not assets Of estate. ......esses.oessesesseeserosse Pr. C. 131, 128 
to be delivered immediately to surviving widow or children.. 128 
must be located and defined ...... Si eae sar wee a ate kg la casey 130° 
decree defining, to be recorded...... rrr rer rege en ... 309 
HOMICIDE. 
denned sra nnna wren 8 aca wa Wines ae Ea aeee iaa Pen. ©. 237 
CLASSINGU soar diee Grint one AN E E te ree ere eves 238 
excusable, in what CAS@8i.4 swede cet ae se dee wow tena ween eae 262 
justifiable when committed by officers......... cece ceenes .. 263 
other persons ........ bes ean .. 264 
HOOK AND LADDER. 
companies authorized............4. pW OM Wietele Pol. ©. (ch. 24) 22 
HORSE-RACING. 
on Sunday, prohibited............ Wide OAE EE Pen. C. 45 
so as to disturb religious meeting ....... rey EEE 55 
HOSPITAL, 
for persons infected with contagious disease. ..Pol. C. (ch. 23) 59 
for insane .........- ee ee ee ee ee TETEE (ch. 51) 


535, 536. 
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HOTEL-KEEPER. See [nnkeeper. 
HOUSEBREAKING. See Burglary. 


HOUSE. _. 
of ill-fame may be prohibited. ... 


ccc ncceccees FOL. C. (ch. 24) 22 


See Bawdy-House. 


of worship, injuries tO........s.e soos cecees eoeceeeeee Pen. C. 700 
letting for unlawful purpose............- ere cen e sevens cesees 872 
disorderly, keeping of, misdemeanor........ see eeeeee ceceeeee 371 
bawdy, keeping of, misdemeanor,...... .ssceesseeeeeeeeccees 370 
dwelling, defined....... Lesescesasaescesosso teeseen s.esessee 546 
toll, mjuries to, felony. .....eseersessesesesesas “Le sate cence 688 
for fighting animals, keeping of, misdemeanor............- .. 697 
gambling, keeping of, misdemeanor. ........+..+0.+ ec eeeeeee 393 
offices kept for unlawful sale of passenger tickets............ 669 
HUSBAND AND WIFE. 
cannot be witnesses against each other ...........- C. Civ. P. 446 
survivor entitled to admimister..........2 cece cee. Pr. C. 56, 71-74 
same—additional allotment to ..... ....008. pace eee nee eeeees 129 
abduction or seduction a violation of personal right.....0. C. 32 
force may be lawfully used to protect, when.........e2+.00- 33 
may sell and encumber property, when...........-. . e e. ¥85Q, 82 
contracts binding on both. .....sessessasresase esssssessssso *856 
order of court, how set aside ..........secesee seccctas ersen *85c 
interest in property of each other............ esosoraece sss... 18 
may contract with each other.........ssesssesosresoesoeseses 79 
cannot by contract alter legal relations, except ........-...+. 80 
may hold property jointly........-cee sees eeees savcccsereese 82 
not answerable for the acts of each other..........-seeeeeee- 83 
husband abandoned -by his wife, not liable for her support, 
UDIESS 0... cece ew cece an eecencecc ence seer ec cee eee ss 
has no preference over his wife as to custody of chil- 
6 bcs s ves ves eceaasece 106 
bound to support his children .......... esseseso ..89, 98 
not bound to support child who abandons him...... 99 
his wife’s child............... 100 
in divorce may be required to give security for main- 
tenance of wife, When.........cec ce eee eens es cees 
owes respect, fidelity, and support to his wife....... 75 
is the head of the family......... cece eee nesceeanee 76 
duty of, to support his wife............. 2.205 sese 84, 77 
wife, earnings of, not liable for husband’s debts,.:........... 83 
separate property of—eqrnings of self and children...... 83 
liable for her debts...........000. 83 
not entitled to dower. ......... cece ee cece ccc eeces oe 83 
right to custody of children, when...............eeee0-: 106 


may dispose of estate by grant under power.........335, 332 
power to, valid for what purposes............eeee cece 342 
may transfer shares of corporation StOCK...esseseesesees 394 
may settle with railroad for lands taken.......... kesese 454 
to acknowledge grants and powers, how....... eseese 316, 661 
may dispose by Will. .....ssssses sesosesoesosesaes ..... 684 
succeeds as heir at law to her husband.................. 778 
claim of, for damages against liquor dealer, when....... 
Pol. C. (ch. 35) 4 
right of, to occupy homestead. ...s..esesesesoses (ch. 38) 15 
sale of homestead without consent of, Void....:......... 3 
may plead subjection to husband when.......... Pen. ©. 22 


HYPOTHECATION. See Bottomry; Lien; Mortgage; Pledge; 


Respondentia. 


755, 756 
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I 
Section 
ICE-CUTTING. 
neglect to inclose, misdemeanor... s.s.s... ee... s. Pen. C. 466-468 
IDIOTS. 
parents of, entitled to assistance.............. Pol. C. (ch. 33) 8 
time allowed to, for redeeming lands sold for taxes. . eee 28) 70 
defined, see Unsound Mind ........cccececccccecs cccces 3 C. 13 
incapable of contracting. .... 66. eee e ee cree eee eee eens eens 20 
CTIME..... 50% Lists aes sever (eienees as Pen. C. 16 
confining contrary to law, misdemeanor........ sb eah eaten wards 426 
Bee Insane ; Insane Hospital. 
IGNORANCE. 
of fact, good defense, WHEN, .......ssssessssseseossececcoeos 16 
of law does not CXCUSE. 3. coe soo e is cen ee ase e ce cbeence eas s... 16 
ILLEGITIMATE CHILD. 
how adopted and legitimated .............6 vec ceceeeee C. ©. 116 
legitimated by subsequent marriage of parents Lccowia wala EE 87 
mother of, may appoint guardian Fofa atcha SETE 122 
inherits from father, when acknowledged ..........-eeeecees 780 
is unconditional heir to its mother ..............6-+ ieee h aes 780 
estate of, by whom inherited... ........ cece cece cceeacececcces 781 
belongs to custody of the mother. ......... ccc cccceewcenneee 91 
illegitimacy, by whom and how proved..........e6+. ieaatoeee’ LOO 
See Children; Legitimacy, Parent. 
IMBECILES. 
defined, see Insane. 0... cee cceccnaccacece PA T T Cs E 
IMPORTING. 
convicts, misdemeanor............ aaae sese seesee Pen. C. 215 
IMPOSSIBILITY. 
defined. ..esesrososssssosesoeons ARE E RATE a C. C. 903 
IMPRISONMENT. 
for contempt of court....... reer: rere . C. Civ. P. 707, ee 
in civil E EA to obtain discharge from..... 721-733 
FORMED Uc cinueisunees Glee cose cae isos cube Cl Senha ies 311, 309, 366 
on a criminal action, time of, not a part of time limited for be- 
ginning an ACHON 6 aac sete scndeewa eee es eens lela iat wine W's 64 
in JUSLICE’S COUTE 256 6-iad .eksd cea eh pi a suaeed wee J. C. 127 
punishment for maiming...... ESEETO EENE tena’ Pen. C. 273 
Ta ce toe Bae enis rete eats tied acetate Gate eats 274 
terms Of; WED DEG UN cites sine uso nbs aie aie o4e8 reenit 758 
for TOs 6 inch aa sae Valea ta Mane Koes eae ee as seeccsee 159 
sentence to, must expire when—limitation.......... sanaaa sas 760 
of juvénile offenders. siu ceca occire cst reres o eea: 761 
CONVICTS ine e a E TE E aS CEREN C. Crim. P. 639 
at hard labors ees cece avec es eee VÉSER WE Mees 640 
Witnesses, When. 66.000445.5 cones tio he sie ware Seal eau 157, 159 
fine may be added toO.....cc cece eee saees Mista beess Pen. C, 762 
suspends civil rights. .......-.cecece eens sue sees sereu io 763 
for hte, civil Geathian: xkcd hectares rin A s 764 
person of convict protected under....... Lge weG Seat ou wes 765 
mode of punishMent...... csc cececceveecs seneste ivaseie-. O 
INCAPACITY. 
to contract, Of idiots. .....esssssessessesse errer esses. O. C. 22, 20 
MİNOTS sce cede Sete vs Weer rere ee ee 15, 16, 17 
to commit suicide, not a defense ............005 oe. Pen. C. 234 
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INDEX, 
Section 
NCEST. : 
se what is—penalty...... eco ee Tense cseveseeesees esses. Pen. C. 345 
local jurisdiction of............ rer rere rere C. Crim. P. 79 
INCIDENT. 
passes with the thing to which it belongs..........0. C. 2093, 620 
incumbrances on property devised .......... ccc c ee cece eee eee 711 
INMeTILe 64 s0s0 eee oe wa 633, 797, 796 
insurance passes with the thing insured........ ET 1524, 1493 
necessary, implied in contracts. .......esssesesessese esvesess 947 
to lineal and collateral warranties, abolished ...........-. .... 633 
INCOME. ° 
includes whaâat........eeceseceseseseo pretere rere E 215 
disposition of future, how governed... ..s..eseesseereeeee 205, 204 
accumulations of, how directed.........se0e E TS 206 
limited to minority. ...s.essssessessersess 207 
undirected, how disposed of............s-e00+ alae ae ana ek 210 
court may direct, to support of minor, when...........-..+-- 208 
may be object of special trust. ..eee. ETT sruka RA 282 
for creating a pOWer....essosesecesseessssoososoo ... 286 
INCOMPETENCY. 
tO serve AS EXECULOT ..... 2. eee ewww esgewweevan anaes Pr.C. 46 
administrator ....eseesassaseseeeso ee ee aaa 60, 61 
in perjury, no defense........006-.- (ieee taeadeaae ... Pen. C. 155 
INCORPORATION OF TOWNS AND CITIES. See Towns and 
Crires. 
INCUMBRANCES. 


include taxes, assessments, and liens..........00...022.0. O. 633 
imposed on property previously devised, do not revoke the 


Willes aeae E eea E a e ses Gh weet et easuees eee “11 
damages for breach of warranty against, how measured......1952 


INDECENT EXPOSURE. 


of one’s person...... eae teks We ee ee See Pen. C. 366 
exhibitions ..seeesseee E ee E A er ey eae eee ere . 366 
INDEMNITY. 

defined........ SG aie eC Oe SESE ee Cee Rhee es ©. C. 1474, 1639 
in marine insurance, see Insurance.. ELE AS 1619-1629 

fire insurance, See InsuUranCl.....ssssesssssas iessen sesess 1633 

life insurance, see [NsurTancé......sscccereccccecaees 1638-1648 
interpretation of contracts of—rules.........ccsseescseeeee . . 1645 
of guarantor by principal obligates guarantor to ‘creditor ree 1671 


agreement to indemnity against unlawful act to be done, void 1640 
already ‘done, 
valid, unless. 1641 


carrier may require, WHEN .....-cccccccccesscsccescscccesces 1235 
payer of negotiable instrument may require, WHEN. 00s 06a 05s 1862 
bond of, to administrator, by purchaser of contract rights.. 
Pr, C. 199, 200 
in favor of absent parties summoned by publication. C. Civ. P. 229 
sheriffs, when........... Fecinte E ose. 921, 186 
territory, WHEN... ceccccccescccserevscencete ».... 536 
INDENTURES. See Apprenticeship sswesessssese... ree oF C. 140-158 
INDIAN LANDS. 
restraints upon alienation of.............. eee ee errr Tee 26 
INDIANS. 
disabilities Of. ..........ccceeeeees iG sieaa ive cise Sui ees 26 
lawful marriage of, what is............. eT re er er Tee Ee 42 
by whom may be married ERE E ETE A A EE 45 
children of, how apprenticed ............0.086. Sete vam naa 144 
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ti 1514 INDEX. 
| > ° Section 
4 INDIANS—Continued. 
Ci giving or selling liquor to ............. see cceeee ....:Pen. ©. 724 
a NALDOTING. «2. cree cece cence ec aes scenes eeeenes wee e eee e eens 740 
a INDICTMENT. ° 
: requisites of, in certain Cases........ssesesesesssseossoosooeo 674 
disclosing, iMproperly.......s.sessssreseeressorees» se ee ees 218 
defined. ....... ccc cece cee ee cree eee eeeeenees C. Crim. P. 186 
, all public offenses prosecuted by, except...........02 cence 161, 7 
E when considered found .......... cece cece cece cece ee eeees 91 
e when jury should find 2... .... cece cee eee eee te eee eees 191 
' on what evidence to be found ............. cece cece 190, 189, 188 
y found by not less than twelve grand jurors...... eee ecceceeae 206 
to be indorsed “A true bill”? 0... cece ee eet cee eens 206 
f indorsement to be signed by the foreman...........eeeeeeres 206 
l names of witnesses to be annexed or indorsed on..........++- 209 
‘ requisites Of 0.6... ccc ccc eee cee eee eee eee e eee ee eens 214 
' must be direct and certain in particular respects ............. 215 
ty may charge defendant by fictitious name.............-66. 222, 216 
4 must charge but one Offense. ...... ce cece eee e erect eee eeees 217 
a may state any time previous to finding, except............... 218 
. what errors not considered material............ec cece eee eees 219 
A words of statute need not be strictly pursued................ 221 
; words in, how interpreted. ....s.ssessessenenneessorocoeseee 220 
; what is sufficient in... .. eee eee eee eee cen eceees 222, 
what informalities will be disregarded ........ 0... cee eeee eee 223 
$ } presumptions of law need not be stated............ ce cece eee 224 
tod matters of, which courts take judicial notice. ......s.ssssres 224 
< 4 judgment, how pleaded in. ......snsonesrrucssesreverescos os 225 
2 4 private statute, how pleaded in........cc cece cece rece eee ones 226 
& i for libel—requisites Of... 2... cece cee eee eee cece eee ecees 227 
% forgery, misdescription of instrument immaterial, when .. 228 
M perjury, what is sufficient............. seosesesosenesesee 229 
‘ larceny of bank-notes, what sufficient...........eeeeeeee 230 
A embezzlement of bank-notes, what sufficient. ....... censon 230 
2 conspiracy, overt act must be alleged....... cc. cece eeeeee 355 
3 conspiracy to cheat and defraud. .........cececeeteceeces 230 
* selling obscene books, how framed..........2..e000 eee 231 
a any olfense includes lower degrees of that offense, and at- 
3 tempts to COMMIL...... cee eee eee cee ee eee rece este nee 402 
several defendants may be jointly indicted.......... seen aeer 232 
accessories, aiders, and abettors indicted as principals........ 233 
° accessory may be indicted and punished regardless of the prin- 
R cipal. cc. cee eee eee ecw nes nee eee ee rnc teense neces eees 234 
for compounding a felony...... ccc eee cece eee eee eee ene 235 
t not found at next term of court, defendant discharged....... 595 
may be set aside, for what Causes. ...... ce. eee ee ee eee 256-262 
validity of, may be tried by motion in arrest of judgment .... 425 
E sufficiency of, tried on demMUTTeT......ssse sesosersesesoeeossree 265 
: general iSSue.......sseveee sees sses . 273 
INDORSEE. 
defined ... ccc cece ce cece cece nec e cette een ene eee neeens C. C. 1852 
F acquires absolute title, when ............ 0 cee cece eecees 1854, 1853 
` in good faith, protected against want of consideration ....... 1851 
tou . rights of, against prior indorsers......... 0. eee e ee eens sees 1848 
| INDORSEMENT. 
CGefined.... cece cc cee eect cee ne eee eet eee see eeeenes 1836 
presumes Consideration ....... 0... ce cece een eee eees 1851, 1835 
agreement to indorse obligates, if. .... 0... eee eee eee 1837 
may be made on paper annexed....... ccc cece ee eee eee eee 1838 
is general OF SPECIAL... cee ee cee ee eee cette cee e eee eee 1839 
genera], defined ....... cee cece ee eee eee cee cette eee eeeeeees 1840 
special, defined... ..... cece cece ce reece eee teen nee eeeeees 1841 
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7 Section 
INDORSEMENT—Continued. 
general changed to special, hOW.......seseeseees reer C. C. 1842 
pecial, may make instrument non-negotiable......... sere oe 1843 
implies certain warranties..... teen eee een e a neeteceeteees + 1844 
indorsing before delivery—liability........ccecceneccsceceees 1845 
‘without recourse,” liability limited............e.0005. 1847, 1846 
want of consideration does not exonerate........eeceeseeeee. 1851 
blank, what is—liability of indorser........- cee eece cece sees 1854 
of non-negotiable written CONtrACtS...... cece eee e eee eee eens 818 
order of discharge on the information......... C. Crim P. 147 
committal and bail] on the information ....... 148, 149, 150, 151 
‘a tiue bill” on indictment .......... cc cece cece ceccne .. 206 
°- names ot witnesses on indictment........cceeceeerscccsrer 209 
JINDORSER. N 
of promissory notes, what delay exonerates ...... paves C. C. 1932 
checks exonerated by delay of presentment.............44. 1934. 
bill of exchange exonerated by delay of presentment } 1910, aw 
has all the rights of a guarantor ............. Re ee ere 1849 
accommodation, has rights of a surety .......... cece cece eens 1850 
INFANT. 
sues and defends by guardian ............. iit alas C. Civ. P. 78 
concealing death Of .......... cece cceceset concer q.. Pen. O. 22, 339 
attempt to conceal death Of. .ess.ssesesesessseroesssasecoeeo 755 
See Menors. 
INFERENCES. 
duress of wife not inferred in certain cases........00 essences 21-23 
arising from coverture may be rebutted ..........-. ere 24 


of murderous intent from act of killing...........cceeeeccee. 248 


intent to maim from act of injury .........cccee ee eees 270 
malice in arson, When........... ie GR teh tae eee Sues 523 
INFORMATION. 
civil action substituted for...........+.. Sédau@es ans CLV, P. D31 
defined: chines seth ete wens suale pases E C. Crim. P. 92 
may be laid before any magistrate........ccceeceeeee e... 25, 95 
duty of magistrate thereon. .......ccccsceveccccesccstsccesse 95 
to be returned to the district COUrt........... cece neeenes 145, 160 
See Justice of the Peace. 
INHERITANCE. See Succession. 
INJUNCTION. 
owner of soil may enjoin miner, when........Pol. C. (ch. 31) 12 
for affirmative relief in mining dispute...... errr errr ore 20 
preventive relief—provisional or final..... ivecwaaces ees O. O, 2014 
provisional, how regulated............ Susessae POET hE 2015 
final, when allowed. cvewccvasesse ea cae Mie Oh eles €440% Sones 2016 
when not allowed...... ih ivan aaa pea nese ee vente (eter Z017 
writ of, abolished. .....ssessso seas veda aces easel wt C. Civ. P. 188 
issues on affidavit and order. ........esssssesesencscoese. 190, 188 
copy of affidavit to be served with order........... peeeeesess 190 
undertaking may be required........ cee cece cee eee eee osse 192 
grounds for...... SER, OE E EEE EE ? oo, as 
granted at any time, pending action.......... seseeee Lomas 190 
after answer, ON NOLICE......ccccecescccccctesencecs 191 
may be preceded by order to show Cause... ..... 2.02 eevecccees 193 
must be preceded by order to show cause, WheD......e.e+++.. 194 
motion to vacate, When ..........ee cece eee eeeees ise eeceaeaa 199 
may be heard out of court........ ere 195 
supported by affidavits, when....... seca 196 
suspends limitation of action ...........cc cece tees ES 68 
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1516 INDEX. 
Section 
INJURIES. 
To PERSONS. 
administering poison ....sessssessassseossosese> Pen. C. 405 
drugs, intoxicating narcotics..... jaeaw news 293 
poisoning food, medicines, liquors, etc: ..........0 eee 406 
endangering life by overloading passenger boats..... .... 408 
To PROPERTY. 
animals, HONING oid seks dee ne se seeee even PAESE 696 
COMESUC: screeners e aeria nena EEE EEK 695 
birds in cemeteries ......esessosseosssecesessssesocerees 698 
DEOP ES: bbc 52 eeu aai pees ee oa OR E ARa Soh Re E ..-687, 686 
public buildings...... SiG twee Reka eater ees E 513 
private Huilldings «oo sces se igs s'eae'ew ¥ Grieve wees 699, 701, 702 
CHUNG kee cs 4a Rede wanes wees a Mean eae uae ware oew ee 695, 694, 693 
cemetery OF COME gi5i5 ei a6 aha sis bag in ste SS SRS ons 6 wale wees oo 364 
chattels MOr Sa ged 6006s ssa Sis Kes eOes ind ocads sicoee se ne 579 
CYOPS SAHOO: ocak ssie ereenn eea e a ee euuNs a 705 
daS oaeee nE nn aP a A Ses EE ETE E EEAS 710 
fences (iz bon Cie a e E E NETE EA ORS covcees (04 
SYCCHOIAS 2 swicu cen carea e heme eee ese stasis aa 703 
PUM Sod bed vere one eea we CHER See COR a eRe eaws 706, 707 
fruit LICES co ess naen a riia U SRO a a eee heen Sear ses 708 
PAS PINES sero va aw seas Oe eee D r ake ee bo eee ea een 722 
PLAIN=SIACKS dus 'cdd oe ca tews s dsasSawnnwe eee eees eae es 699 
guide- Pisses ereere trasee sad sss aT EEEa a Kaew 689 
TES WAYS seere seeen o n ET E EE 686 
HOUSES of worshipers esses sise eens hese eee e na 700 
instruments, written............... RA oer re } 172, ae 
landmarks. (oda icaades as doug ele id sae he a ewete nea ee.s 709 
mile-boards.......+.e005- OKERREN ee eee hae wee 689 
Piers eves iwc ss sea wae rere re ere ree eae ss MAU 
MOS ce ipnGs sees ea hs Ca Ves awa ees eee eed dee Gee oeeteaaees 712 
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railroads.......... E E E Sieie ei aayGiyd 5S ib aw aaa wees .. 684 
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to returns OF elections... .....sesees 60-0 ene vale ee ae oseese 716 
telegsrapns, «os oss edws bodes + 650s oa New eee asics cececeas 690 
timber growing.......... E aS Ae, E TT ... 704 
toll-house ........+. seirene esi eins EE E 688 
water-pipes .......000. EEEE E Se arb ew E wa aice 722 
works of AYE. ii. s.6s/s eee en wens aes P esseseeeoso 720 
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by breaking sealed letter ............00eeeees Corean eee 717 
disclosing telegraphic dispatch ......ssssssessseseseseo . 718 
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INJURY. 
joinder of parties defendant in action for.......... ©. Civ. P. 136 
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right of protection froM....s.s.sess.esecsssosooseces 12220. ©. 27 
to servant....... Terre er rere re ere ET eR eee 32 
right to use force to prevent... cc. cece wees wees 33 
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may sell unclaimed property, when........ E *12284, 12282 988 , 
lien and right to detain.....essssesesosessessseseeres: 1812, 1062 1078, 961 . > 
enforced by action.......... Ui, eres aade nn 0, Give Ps 06T 175 
to provide fire-escapes. .........e..csecsseccssessee. Pen. C. ¥260a 1176 
penalty for neglect........-..... .... ¥2600 1176 
INQUEST. See Coroner......s.eece cess eeenees Pol. C. (ch. 21) 68-87 869-372 i 
INQUIRY. 7 
of damages—writ of, when...............- seeeee CO, Civ. P. 123 38 
INQUISITION. i 
: OF INSANITY. i 
before judgment pronounced....... weeeeeeeeG, Crim. P. 515 1352 
after judgment pronounced. .........-. oe ENE e... 457 1342 
special jury to be summoned. ..esecesesoeesseesssoo e... 457 1342 
district attorney to be notified... .........ce cece eee cenees 457 1342 
must conduct the inquiry......... secari 408 1342 x 
to summon Witnesses. 0... peer cece wees 458 1342 È 
` finding to be certified to court by jury and sheriff........ 459 1343 
x convict found sane, execution proceeds.............6. ~-- 460 1343 
insane, sheriff suspends execution......... 461 - 1843 
sanity restored, governor orders execution....... 460 1343 
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jury of three physicians. .......00 cescceceeececes sendes 462 1343 
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governor issues warrant of execution, When. 65:65 5. 50s 464 1343 
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to be confined in asylum. ....sseseseseesses PETER ER ee 41 523 : 
care of, at charge of territory........... raae ee wiaeweeeess 4A 523 
account for care of, how verified..... errr te eee re coos 43 523 
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time allowed to redeem lands sold for taxes........... (ch. 28) 70 481 
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trustee, subject to discharge.....cscece ss seeeeeeecseecceeee 1332 1003 
guardian appointed for. ...... EEEE aaar a... Pr. C. 346-349 275 
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INSANE HOSPITAL. 
where located . ........ oe eee e.s... eso. POl C. (ch. 51) ¥1, *72 672, 686 
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bonds to provide funds for. ........-ceeeceees } *65-*70, 472-477 685, 686 
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admission, treatment, and discharge .........++.¥27, ¥29-*46 677-682 
release of ‘party not insane, how procured ...... . s o s. ¥40, ¥42 680, 681 
liability of estate Of, for support ......ssesevoecsoseeaoee FAT -682 
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INSANE HOSPITAL—Continued. 
TRUSTEES. 
appointed by governor. .......sceeeeeeees Pol. C. (ch. 51) *2 
oath of......... Sey aware aoe eae DIRT TRR E a *3 
; *5-*12 
duties and powers Of........00 ceeeee eens } *21, *22, *53, *55 
compensation Of .........0. ETRE TE ee OR TT ee *4 
SUPERINTENDENT. 
must be a physician. saw occ ques tag asics ae ea eae ewes s *17 
bond and duties OF c.s. ecseri de edcnasnd eee as *18, *51 
not responsible for reception of patient, when........... *50 
ASSISTANT PHYSICIAN ..... Serer Peer ee eee Ce ee *19 
MATRON sdis ia caw Sad sed so Pawns EASE N Meenas ee atir kos *20 
STEWARD. 
bond and duties Oof.......ssssososssosssesecoesereees ¥*13-¥*16 
See County Commissioners of Insanity; Insane. 
INSANITY. 
court may commit to asylum for........... cece ee wees Pen. C. ig 
incapacitates to commit CYIME.... LL. ee eee eee eee ee eens 
insane person cannot be punished .............06: C. Crim. P. 514 
special jury to try, see Inquisition of INSANitY..ssesesaseessse 515 
trial of indictment suspended to inquire of .....essssesoseee. 516 
insanity, order Ol. 224.4%. cass oe eins tune eeu wae Sake 517 
charge of court to JULY oc cscuaweva ve Cade se ree wusseees siai 518 
defendant found sane, trial proceeds. .........seercessesseseo 519 
5 insane, trial suspended.............sseeeeee 520 
may be committed. ........-.+.. ee. 521 
restored to sanity, trial proceeds......+.++-....0e 522 
expenses of keeping while insane ........ 0.0.0. esses eens eee 523 
probate judge to inquire Of.........000....05- Pol. C. (ch. 33) 44 
INSOLVENCY. 
defined: ceri ie tn ertdte a awe yeah aol a C. C. 2028, 1816 
removal] from territory equivalent to, DnA TEN o OEE E E 1658 
fraudulent, by individuals... ...... cece ee eee eee Pen. C. 635-638 
by traudulent CON VCVANCES ovis iis 4 awd s¥a6 bees Maus See See aN 635 
removal Of property. ........eresesresseesses. 636 
assignment to preferred creditors.......++..... 637 
representations in application for discharge in 
DANETUPUCY “ssc atyeed. owe Ruins es oS aie eae dares 638 
corporations, see Officers oo ccccsccccccecssccecere sarees 639-662 
INSPECTION. 
of writing, either party may demand......... 7 ae P. 486, oe 
INSPECTORS OF ELECTIONS. See Towns and Cites. 
INSTITUTIONS OF LEARNING. ‘ 
See Aducational Corporations... ..c.secceees C. C. 547-552 
INSTRUMENTS OF WRITING. 
are piesumptive evidence of consideration. ......s.s..e.sesssceo 914 
distinction between sealed and unsealed, abolished........... 925 
seal tö how Axed esec eck bce eee ae heels See hee ha eae’ 924. 
cancelation Ol csv ics eas veewgv ie oepa na taen ie 2011, 2013 
interpretation Disha urs rena Oe kaa Sete eek ae ae we E 926-952 
in revising, court not restricted to lan guage OL. oe ea vcecesss 2006 
value of, how estimated. .......ssssseseesesssssoseseseseeee 1982 
sale of, what warranties implhedsorersesicerecs epams wile 1014 
TTSUGUICH esige ew run. oea r sue we OA WA E a be 2023-2026 
non-negotiable, how assigned. ......cec cece e cece ence reen ees $18 
registration of, see Recording Transfers.......cceececceaee 647-682 
unrecorded, valid between parties and those having actual no- 
tice thereof. ..... n.e.e noero cee TER Te ree ere re 675 
delivery of, completes transfer.......... iba 6 ween os .. 609, 606 
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acknowledgment of, for record, how made..........C. ©. 662-670 


effect of recording. ..... 6.6 .ee eee e eens e eee e eens Sad prec 671-675 
executed by person falsely personating another.......Pen. C. 615 
oftering forged, for record. .........ssesessresscsees a eens 150 
injuring, defacing, Gestroying.........seeeveseeeeeees e.. 716, 715 
larceny Of ........ csc eee eee ee nee Pere roe ee Re eee 590, 588 
INSURABLE INTEREST. See Insurance... s... O. C. 1483, 1494 

INSURANCE. 
defined so .......assresss EPE AENA SSE ate ite wee ke 1474 
what may be insured...... ....eeeseeeeee essaosoessosenones 1475 
ditterent kinds of, classified ...... sesers eersossesosasseso a... 1476 
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þe insured: ereere aient ao) vag en dea Wass ae te be aa 1480 
mortgagor insured for benefit of mortgagee. ..........eee eens 1481 
assignment of, by mortgagor to MOrtgagee ..........02-.05-- 1482 
insurable InterestS......sossssesesoosssosecsessse es 1483-1494 
classified eer eesi eNews wits hee EEEN EE 1484 
void stipulations AS tO.....e..sssseusssseecssee. 1494 

transter— 
of thing insufed suspends the insurance, when .........- 1490 
after loss does not affect rights of insured................ 1491 
of one of several things inclug2d in same policy...... . s. L492 
by will OF succession. .......... 4 ved swede hy ee caw Reels e's . . 1493 


by one of several partners or joint owners...............1494 
concealment— 


CCMA ved ao Sie eted titles niguei ee siamensis 1495 
entitles injured party to rescission of contract......1516, 1496 
both parties held to good faith............... EN OW aes 1497 
what need not be disclosed.  ....... eee eee eee eee e eae 1498 
Jegal construction—materiality, how determined......... 1499 
what each party is presumed to know. ..... 2.2... seeees 1500 
right to be informed of material facts, how waived....... 1501 
information of interest of insured need not be communi- 
cated; UN IES aceite tion tar gang oo ea ee | ERE EE seeds 1502 
fraudulent omission by insured entitles insurer to rescind.1503 
matters of opinion need not be communicated.. ......... 1504 
representations— 
may be oral OF written. ........... eee ease eee anes 1505 
made at or before issuing policy..... Pak ew ies Pea 1506 
TOW AN CET PLE RCO ig ooo eed al heh care Vadualeae ke Se AR ews 1507 
as to the future, a promise, unless. .......... 0... cece eee 1508 
may qualify an implied warranty.. ...........0. cece ewes 1509 
may be altered or withdrawn before policy issues........ 1510 
presumed to refer to time of computing contract......... 1511 
on information and belief..... eee re ee ee eo eee 1512 
when deemed Tals@ taxes oo kew Lerdowk ie be eaen eine aNe oun 1513 
false, entitles injured party to rescind ............. 1516, 1514 
materiality of, how determined.............cc0 eee 1499, 1515 
modification of contract— 
subject to same TUES iis ede eed seSCuey Wi a eNOS dees 1516 
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obtained through an agent or trustee. ........sesessesso ns 1520 
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may be in favor of whosoever acquires the interest.......1523 
not transterred by transfer of thing insured 


1519 


Page 


889-891 
891-892 
1237 
1159 
1256 
1233 


1029-1030 


1027 
1027 
1028 
1028 
1028 
1028 
1028 
1028 
1028 
1028 
1029-1030 
1029 
1030 


1029 
1030 
1030 
1030 
1030 


1030 
1032, 1030 
1030 
1031 
1031 
1031 
1031 


1031 
1031 
1031 


1031 
1032 
1032 
1032 
1032 
1032 
1032 
1032 
1032 
1032 
1031, 1032 


1032 
1033 
1033 
1033 
1033 
1033 
1033 
1033 
1034 


q pa- 


re ee Se oe a EN, 


w a ee a 


, 
AR fan tale Reape ee 


vue marin e amm 


he 


1520 INDEX. 


Section 


INSURANCE— Continued. 


modification of contract— 
transfer of thing insured suspends the policy.......0. C. 1524 


is either open or valued ........ ey eR E re nee aN 1525 
open, defined .....sssesessecesoeses eoceno sseesssessoose 1526 
valued, defined.. ...sessessesscsecoose EEE ee Menace nee 1527 
running, defined atic. S205 eisernen ai Ena nce wees aa . .. 1528 
acknowledgment of premium makes policy operative ....1529 
prohibited stipulation E E E 1494, 1530 
warranties— 
are express or IMPli€d :4.<ccheess os dadsaWeete ts eaeeweneys 1531 
no particular form of words necessary to create.......... 1532 
express, to be embodied in the policy itself .......-...... 1533 
may relate to any time ..... ceeeceecee cece ceseccceveeese 1534 
What are ExXPress.... 2... eee ee eee eee eee ee eee e ees e... ee 1535 
statement of intention to do or not to do is............ .. 1536 
omission to perform does not void policy, when....... . 1537 
violation of material, authorizes rescission. ........... 22.1538 
policy may declare what violations shall void it ..........1539 
breach of, without fraud, effect of.......... Seeicens e.. .. 1540 
premium— 

when düesssisrisoi asinarse nsa Sebesecenda ey 1541 
return of, insured entitled to, when and how .......... .. 1542 
retur nable for fraud of insurer.... 2s. esse cece cnc snes es 1543 

not when risk has actually existed... ssc. c0001544 

ratably in case of over-insurance............-. 1545 


by each of several insurers, when.....1546 
in case of over-insurance by successive 
1547 


PIOMCIES savacc tax shade a E 
acknowledgment of, in policy, conclusive ..............- 1529 
loss— 
when insurer liable for...........cc0ceccsccces ..-1549, 1548 
insurer not liable for loss specially excepted eSeeaee bude ws 1550 
caused by willful act of insured.1551 
notice of, without unnecessary delay......... esassee cee 1552 
what proof of, will suffice, .. ..essssesascseececceoo .. 1553 
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reasonable diligence only required of insured.........00- 1556 
double— 
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presumed nature of ........... cece eee ieSbue pee ses eee L961 
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insurable interests, what are and who has...........1564-1570 
concealment,.......cceesee cece Seasin A E EAE 1571-1574 
representations. .....eses.seso ose seesessnsoseacese 1575-1576 
implied warranties. ......s.sssssesesseseccesesesoso 1577-1584 
the VOyage....ssssssessseseooe T E 1585, 1586 
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INSURANCE—Continued. 
LIFE AND HEALTH. 
conditions of payment...... rere eT rere eee 0. C. 1634 
insurable interest, in WhOM............-c see ce eeseeeeees 1635 
policy passes by transfer, will, or succession...........-. 1636 
notice of transfer not necessary, unless...........20.-0-. 1637 
INDEMNITY. 
defined ........ 02006 eer cr Saeed esas T 1639 
measure Of.........5.063 ficken E ET E 1638 
agreement to indemnify against unlawful act to be done, 
VOI ais tenet er cece een E E ee eee haat "1640 
agreement to indemnify against unlawful act already 
Gone, Valid g 6.3 wats mee tas oes otis Sweden aes Sees 1641 
agreement to indemnify against act of certain person, in- 
cludes acts of agent. 65 nsec os se badd Hew we oies eauws 1642 
agreement to indemnify several persons, applies to each. . 1643 
insurer liable jointly and separately, when........ .. 1644 
interpretation OE—STUICS 5 5s 6 wisi Sep eieiei Mies oe ee Mors 1645 
insurer become surety, entitled to reimbursement........ 1646 
policy of, does not pass by general assignment for benefit 
of creditors, Üles ore oie nea We a eas Nae de nese OG 2043 
insurers in legal proceedings are called bail..... ........ 1647 


obligations of, governed by special statutes......1648 


special, prohibited ...............-. EEEE E EA 1449 
INSURANCE CORPORATION. 
who may incorporate.......... er ee ee re reer *510a 
declaratory statement..... ccc cc ccee ee cnse ccs cccctscess *510¢ 
publication Of 66.6 ss sc sisees i Sis ag cede ees *510c 
books for subscription opened—conditions .............. *5109 
Capital. 
minimum limitation Of ............ cee ceee wees esses... ¥510F 
amount of, limits risks ...... Sadie eAsuetaesacawsde EE "#510 
investment Of. cee see ececcceccececeetcceeeeseces *5100, *510% 
increase Of... 44s cede eta aee ees Jerie re re rere *510n 
diminution Of. ss od has e's Wa dA BO as has 8 RO ¥*51002 
what real estate, may hold......... E aan aaa cas eesosas.. ŽILO? 
Charter of -esr coe ctes iti on Rees asa onean inaia ad Sie aia *510d 
to be examined by district attorney and auditor..... woe ¥510 
copy and certificate furnished to company............++. ¥*5107 
may be extended................. ee ere rere re *510m 
copy to be filed in auditor’s office...... toccccces ee 20107, *510y 
Annual statement of. 
to auditor. ....sssesessesseeo seien rrr re re PPRT *510p 
form of .esessrese wield Wrataiad stein ea iea ee re *510g 
auditor may require additional. ,......esessesesssessess *510r 
to be verified and published ................. TETEN *510s 
condition precedent to doing businegs.........cseecscees ¥*510¢ 
willful neglect to make—forfeiture........... EEEE *510u 
auditor may prevent publication of.. secures ace wes MOLUO 
old companies not required to make, MBL ad ee ees *51077 
Foreign. 
how authorized to do business.........0....006 voc ceeee *¥510%0 
to appoint attorney to receive service...........6. wegies *510w 
same—after company disorganized........... P E -*5102 
all included in this law. .......... .scceccsccsccccceneces *51055 
Auditors. : 
certificate to cach agent... ......cseccnscccvccsescccscses *5102 
be renewed annually....... fa ehh Rieee acne *510z1 
may be revoked, when .............eee05 esee. *510ce 
to exercise right of examination, Wben......es.sssessose. *510dd 
may require deficiency made good, when............ e so ¥51068 
w ha company from doing business, when........... *5104A 
Yy. errs bo Nee 


849, 847 


848, 852 
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1522 INDEX. 
Section 
INSURANCE—Continued. 
INSURANCE CORPORATION—Continued. 
Directors. 
individually liable, when....... ccc. ceeeenee ceenes C. ©. *510 
not relieved by transfer of StOCK....... see e ee cece ee ence *510gg 
taxes, one per cent. on aggregate of premiums.. . e. e *510pp 
to make deposit for security of local policy-holders. ore *5 100 
limited as to buying and selling......... cc eee cece ee aeee *510e 
> Pisks Of, limited, esse ods wake ines reiese eA eee wees tes s... ®O10F1 
receiver required to make statements.........+.seeeeeeee *510mm 
PUDICALION: Of us sedis e och ay case ship aes, we *510nn 
agent not to act without auditor’s certificate...... *510¢7, *510z 
embezzling funds of company, larceny............ ¥*510s8 
GUTATION OL 8 vison. o0k Gaseeae stad eoee apes dean dete or geese ¥510)7 
may reinsure a5 < de Siw sha Ocewae ee hss somes Saw ee oer ris *5105 
penalties against........cccceeccceeeeeceeees } 101072; Solr 
S E *510u, *510aa 
NOW enforced wi darweesa dense Casees< seau ended *5 1027 
INTEMPERANCE. 
habitual, ground for divorce «ccc. cect ees te cswesewecdenaete . 60 
See Intozication. 
INTENT. 
in cases of intoxication, how treated ......... sa A eee Pen. ©. 17 
no, in arson, to destroy, is NOt ATSON .... eee eee cece ee eens 524 
INTENTION. 
mutual, controls interpretation of oaae eanes ..C.C 927 
rules for USCELTAIMING «ores /ie S Baie a tren Sisiw bh Sale an WSs SW alee aes 928 
is paramount to statutes, WHER. ee .cc-cecees juve eee sacerendIot 
of testator controls interpretation of Will...e.b.sesseseseseeo 768 
INTEREST. 
dened On at aeue an sate E a a E a ost caw aruaresenaes 1095 
rate of, deemed to be annual, WHOM i653 Sac iecd ei sine --- 1097 
legal rate of, seven per CentUM..... tees eee Gone he e.. see -1097 
conventional rate limited to 12 per cent.......... cece eee 1098 
may be deducted from loan in advance............ so we oalcee Si 1099 
on contract ot bottomry not limited......-.... cee cece ewes 1788 
continues to run after breach. ........esessssessseserosseseo 1102 
MSUTY TORIC Siste wi aaa EE a E E ET Eaa 1100 
excessive, may be recovered back......ssseseeussesossesosoas 1100 
on judgments ile rasa i wed wid E GRU e Valea a wa See eae eels Aas Mane 1101 
on dishonored Wills 3.06.0 2c:¢ adage caren Pare Pa heen ge SS ckog OS aale 1925 
IOAN PresuMes: seceded Weed ncaa st oan ewes iG iwe awe done eeloee 
legacies bear, from time Gis Act TANET aia st 767 
payments applied to satistaction Of....s.sesssessreresasoss e 833 
offer ot payment StOpS......e...esseseesoseocssoseessssssesos 853 
recoverable on damages .......ssseesserosssssesecoseressso 1943 
jury may allow at discretion, When.. ...s.sessseseresssesososo 1944 
accepting principal WAIVES «2.0400. cin dae, A eoR Sasi ees 1945 
is the measure of damages for breach of obligation to pay 
MONEY osas Seek 3533559469500 hci ei E E ENa S 1949 
compound, what AG ws sours cer cated da donee pee N eae eek aaea 2127 
trustee owes interest, WhEDN...... ccc ce ce cece cece cuce cence 1321 
acquiring, adverse to that of his principal............ 1303 
in real estate, see OWNErSHIP. cee sec ec eeeseeeene eee eene ees 171-195 
mere possibility, 1S TOG ei cs sae Oa. eeinte cae Pere ee re eee, 192 
of partners in partnership property. ......... cece cece eee cers 1408 
paitner to have no, adverse to that of copartners............ 1425 
: ch. 21) 36 
on delinquent taxes. .....ssessss grossesses Pol. C. } (ch. 28) 54, 55 
on. dishonored county Warrants. .......ssessessereeese (ch. 21) 53 
thirty per cent. to redeem lands sold for taxes ........ (ch. 28) 70 
paid on dishonored warrants, how noted ........ castes a0 .. 91, 100 


Page 
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854 
856 
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847 
847 
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856 
857, 852 


851, 853 
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481 
486, 487 
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Section Page 
INTEREST—Continued. 
to be computed and added to judgment............ C. Civ. P. 386 115 
due on disbursements, WHEN....... cece cc ee cece new eeeee 594, 596 158, 159 
rebate Of, WHEN.... cece ec cc cee cece ec cece e nt ceeee cece sasene 631 167 
money to be placed at, WHEW sacs sxc acedae sia shea wes Saas ... 63L 167 
rate of, allowable on claims accepted........ecceeeeees Pr. ©. 141 230 
to be mentioned in record of claim. .......sssssssese 145 231 
effect Of payment AS tO... . cesses eeeeeetecee center een acee ence 161 234 
money of minor to be placed at.....seee seers cece eeeece cece 361 278 
INTERMENT. 
renders burial lot inalienable ........ cece cece cece ecenee C. C. 560 869 
INTERPLEADER. 
when Ordered ......c0cccccccccecnccenccsaceeves C. Civ. P. 89, 91 21, 22 
INTERPRETATION. See Construction. 
INTERPRETER 
when to be employed. .....esesssesssresosescoscoseeseerense 502 139 
attendance of, how enforced. ..s.sssesssssossssseo> ESPONE 502 139 
oath Of ee ee sesasi teneras ee ee ees ee ee 502 139 
F f C. Civ. P. 379 113 
GES OL. cc cece reeves eee cese seve sens sere Pol. C. (ch. 39 29 549 
INTERVENTION. ’ 
who may intervene, and HOW... .cee eee eeeecceees C. Civ. P. 90 22 
INTOXICATING LIQUORS. 
defined ci estransi oka wo iEn eu eeee eames 5 Pol. C. (ch. 35) 21 533 
license, retailing without, prohibited............ . cece eer eee 1 528 
how granted by county E E ET rey ere 2 529 
fee, hond, sureties, and conditions. ..........ceeeceee 3 529 
may be revoked for CAUSE .... cscs ceseceaeeeeeceeeees 5 530 
city and town authorities may grant...........-....- 6 §29 
both town and county authorities may grant....7, *7a, *76 530, 661 
druggist may sell Without. .......2. 2 cece ee cee ee eee 13 532 
not to permit drinking on premises......... 14 532 
penalty for violating act ........... pontnnpi 15 532 
selling to habitual drunkard after notice ....... eee Eee 4 529 
same—who may complain of..........+. 265 EEEE E . 4 529 
hability of dealer for intoxication caused ...........00eeeeees 8 531 
intoxicated person. ........ss.sscrsseeee ee eee 8 531 
approving insuflicient bond, misdemeanor. .ss.sessesesseeceo 9 §31 
giving away, is SCLIN Gs .....sssessecsscsesssosesesessosoeseo 10 531 
penalty for violation Of law......seecccccccceres eee eee 11 531 
fines, to whom paid «sina seh eee ase Meee saw aw sat ostes 12 531 
lien for—exemptions limited owe Sat ons een Se barges 12 §31 
physicians giving false prescriptions for............ cece ee 16 532 
not to be sold to MINOIS ...s...ssrersessseresscsessesseseoee 17 532 
sheriff, constable, and district attorney to enter complaint.. 18 532 
county clerk to deliver list of licensed dealers to grand jury.. 19 532 
duty of grand jury in case of violation ......s.essessessoeac - 20 533 
INTOXICATION. 
may be considered by jury ...¢--+.cccnecssenecccases Pen. ©. 17 1139 
public, punishable—fine....... ces Saket ohs sees Sawen sees 725 1258 
See Intemperance. 
INTRUSION 
into office before qualifying......... Sagkaewsrede wats Cateseece “90 1150 
falsely assuming right to office.......... 2.2.0.8. iwacaeateas 98 1150 
onto lands within limits of incorporated village.............- 494 1217 
into public office—action for...... ccs cece eee ees .C. Civ. P. 534 146 
INVENTORY. See Assignment........++ ndteaeeuss C. C. 2034-20388 1124-1125 
of wife’s separate property, recorded..... brdiw BAN aie Saeco © ace Siete’ 82 753 
by sheriff, of property seized in execution...... C. Civ. P. 203, 328 58, 97 
exempt s.sssseses a's Meeoudat S ise sseey S300 97 
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1524 — INDEX. 
Section 
INVENTORY—Continued. 
of estate of decedent, When.......secerecteeees ..-Pr. ©. 113 
what to include......--::s+cceeeees 113-118 
separate, of property delivered to sur- 
Viving Wife... sss.. cee eee cee 128 
supplemental, when required eevee eees 121 
of additional allotment............ 500. 129 
how made—appraisement...... 118, 115, 114 
return of, how made—oath..........-- 119 
neglect to make ........ ccc eee e eee 120, 121 
time for making .........cececaecvees 113 
muy be extended, how............ 120 
of property of partnership ...... 0... cece eee cee eer cen neces 214 
ward, by guardian ............ ‘Vac e eee ceee eens 355 
copy of, of property taken under search, to be delivered...... 
C. Crim. P. 574 
ISLANDS. 
newly formed, who entitled to..............065 C. O. 586, 587, 588 
ISSUES. 
feigned, abolished. ...... cece ccee ce cece ence eeses ©. Civ. P. 36 
Gefined....... ee eee cece eet ete teen nett eee eee ees 231 
Of law, HOW Made... ... ccc ee eee cece ee eee eee eeeene 232 
fact, how MAdE..... eee ewe cee ce ee cere een ee eee eeeeeees 233 
law, how tried ............ 0... ee eee wee cence eee cece anes 236 
fact, how tried .... 6. eee ce cet eee e ee cece eee eens 236 
at regular term, when ............-0e0 ces 237 
order of, on Calendar. ...... ce ee ce eee eee tees neee 234, 238 
note Of ISSUE... . Lecce ee eee eee eet cece eee e rene ees 238 
in action to determine conflicting claims.............6...06- 643 
of bastardy, what is. ..... baw cee eens cee tee 743 
sent to district court for trial, when....... voce ceeeeeee Pr.C. 4 
of law and fact triable by the judge............. sees eeees 22 Pa 
Gene... 0... eee cece cree ence eee eceecees J. C. 49, 50, 51 
of Jaw tried by Gourt........ cece cee cece nee eeeees 
fact tried by jury, unless jury waived..............000.58- 53 
in trial of indictment, how raised...... C. Crim. P. 279, 292 
must be tried by jury..... eee et eee ee eens ee eee sees 293 
evidence for defense......... 0.02. ccceee eee ececeneese 280 
in trial of accusation against an officer.............. , 60 
to be tried by 
jury......... 65 
on denial of facts alleged as basis of challenge..... 335, 317 
tried by the Court.......... cc cece ee cece eee en ceees 336 
on plea of former acquittal or conviction............. 292 


on denial -of facts alleged in return of habeas corpus... 673 
in actions arising out of violations of hadeas corpus act 687 


JAIL. 


J 

county board to provide............ ceceseesss POl C. (ch. 21) 42 
funds for erecting, how Obtained ..-..sessececcseceeesceccee 8-12 
direct taxation—proposition submitted . .32-43 

rate of, limited.......... 36 

county board to have built. ....... cc ee cece cece nee ee scene 44 
plans and specifications ...... cece ce tsoreeecas sesse eses... 45 
advertisement for bidS..............ceeeeeeee essssosososeese 45 
bond to accompany Did...... 2.6.60. sesse.» pence ences cannes 45 
contract awarded to lowest bidder.........ccc cee e cece eeeeeee 45 


appeal from award of county board. .e.sesssssesssseoseco ces © 46-50 


Page 


222, 
222-223 


226 


298 
1315, 1317 
1317 
1315 
1283, 1282 


1283- 
1323, 1321 
1324 
1317 
1383- 
1388 


362 
355-356 
360-362. 
361 
363- 
363 
363 
363 
363 
363-364 
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Section Page 
— Continued. 
eae to be established in each county ..... e.s... es QO, Crim. P. 651 1377 
judges to prescribe rules and regulations for..............00. 612 1368 
sheriff to have charge of ........ wis be a sat TEE ...653, 616 1378, 1369 
to be used as prisons, hOW....sssssesoosseses ET EE 627 1372 
jailer to keep register—what to contlain..............5. or 617 1369 
to be inspected by county commissioners annually........... 630 1373 
grand jury to visit and report condition of ........... scean 020 1370 
sheriff to visit personally at least monthly .,.....essssesssses 623. 1371 
make annual report of......... A E 618 1370 
how constructed. .......seseeecsss CTE OE 638 1374 
to be keptclean and healthy..assssesonesessssesoseesssooo .. 634 1373 
See Jailer. 
JAILER. 
exempt from jury duty...... ccc cecoes e.e... Pol. C. (ch. 19) 1 350 
to receive and confine persons committed by the judges of elec- 
tion ...ses.. EA er ere R T (ch. 27) 24 449 
sheriff or his deputy to be...... eecee oem ys ...C. Crim, P. | 3; oo 1378, TA 
rules and regulations for..... ssesssees ee 028; ae 1872, o 
to be posted in each room........ gushes 614 1369 
may be amended..........cceeecesccees 615 1369 
neglect or violation Of..........00 ceases 625 1371 
to keep prison clean and healthy.... ....0.. cece ee cece ee eeee 634 1373 
have the cells whitewashed three times annually.......... 623 1371 
provide for the personal cleanliness of prisoners........ ... 634 1373 
furnish each prisoner a Bible.... 2.0... 2 cece eee wee eee 635 1374 
three meals daily of wholesome food . 634 1373 
bedding, clothing, fuel, and medical 
0 eee err re ee 642 1376 
fuel, bedclothing, washing, and nurs- 
i ge eee case caw ey enue aeae O22 1371 
proper meat, drink, and fuel........ 653 1378 
tools to work with, when............ 640 1375 
receive into custody United States prisoners.............4+ 648 1377 
prisoners from other county............ EES 658, 628 1378, 1372 
fugitives from justice ........sesoosesssoseseseses 659 1379 
witnesses duly committed............... .esesssosoe LOO 1297 
‘keep a calendar of all prisoners committed...... SEa 636 1374 
furnish district court a copy of calendar...... eesosesesee. 637 1374 
United States court a copy of calendar............. 650 1377 
keep jail register—what to contain.... ........00 dvsceese G17 1369 
make report from jail register annually, how..,........... 618 1370 
Sae 653, 632 1378, 1373 
confine different sexes apart.......e ..cccecccccceccs } 631 | 1373 
allow no liquor to prisoners, except........ Ci atenese cies Ook 1373 
may put prisoners in solitary confinement, when............. 641 1376 
to remove prisoners in Case of fire...........0.. eee Sead ea Sve 646 1376 
to treat juvenile prisoners favorably................- PETT 660 1379 
all commitments to be kept and filed, how........... ENEE 656 1378 
to be delivered to successor in office..... s... 657 1378 
to submit jail calendar to inspection of commisssioners....... 630 1373 
furnish prisoner with copy of cOmmitment................ 684 1387 
make return tO habeas Corpus. 66+ .seseessseroseserss ...675, 671 1384, 1382 
PENALTIES AGAINST, as 
neglect to observe jail regulations.................0000- 625 1371 
for suffering prisoner to have liquor............20eeeee es 632 1373 
different sexes to occupy same room........ 632 1373 
for neglect to furnish court copy of calendar............ 637 1374 
removing prisoner unlawfully......... RE ee ye 680 1386 
refusing to obey writ of habeas corpus.........e.ee08. 682 1386 
removing or concealing prisoner..... eee er ree ae -- 683 1387 
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1526 INDEX. 
Section 
JAILER—Continued. 
PENALTIES AGAINST—Continued. 
for refusing to furnish prisoner copy of commitment..... 
C. Crim. P. 684 
to go to the party aggrieved........... (eehawees sone ee 686 
JETTISON. 
defined, see General AVerage...ccessceccccceeccecseces C. C. 1245 
JOINDER. P 
; ee C. Civ. P. 81, 83 
of parties plaintiff. .........sseerecesocreeseess 89, 90, 91 
) 82, 83, 84 
of parties defendant.........cscccceccsnecees ieee 364, 619 
§ 638, 89, 90, 91 


See Plaintiffs; Defendants. 
JOINT AND SEVERAL OBLIGATION. 


when obligation presumed to be....... cee scenes oC. C. 951, 950 
party to, entitled to contribution, When ...... cee cece eee 503 
stockholders of mining and manufacturing corporations for 
labori seeren coi weaiw ee oe eee ee Re eeee os (Ueasene cele A 514 
JOINT DEBTORS. 
HOW: SUCU weness ce eewk dukes RENEE SEWN ee Dede ©. Civ. P. 105 
may be summoned after judgment........ (vemaene evened 426 
JOINT INTEREST. 
defined .........000. EE wee sae EEEE ss... 0. C. 179 
JOINT OBLIGATION ...sssesossessossssesnos ere SA 801 
when presumed to DE bo sie v.58 % 666 8:68 ioe oe deve alns aes SPM .... 502 
contribution between parties to............06. PEES eases 803 
JOINT OWNERSHIP OF PROPERTY ............. 0c eee eee 175 
JOINT TENANCY ste te iy tena tes cea E is E E 176 
JUDGES. 
are committing magistrates . vesevcsesscesceeG, Crim. P. 94 
to issue warrant of arrest on information’ eee eee ee 95 
duty of, on presentment of accusation against officer... iI] 58 
district attorney 69 
to settle and sign bills of exception, when.............4.. 419, 416 
may enlarge time for settling bills of exception........ s..... 417 
to sign and deliver to sheriff death-warrant............eee06- 453 
tix day tor execution of death-warrant ............ 00005. 454 
order inquisition of insanity, WHEN... - 6. eee eee eee ees 45% 
certify probable cause in writ of error to stay proceedings.. 479 
to certify completeness of record in writ of error.......... 483 
may grant bail generally........cccccescensccesccstacees 674, 552 
in capital cases, When........ ae Kate neue winner 553 
to prescribe rules for treatment of prisoners........ ere rer 612 
may amend rules for treatment of PYISONELS 600 cece cece veee es G15 
to have copy of, furnished to county commissioners.......... 613 
may grant habeas cor PUB ihe WED wee RRA hile e passa sed 671, 689 
hear HAVENS COPDIUE + 03 ca ww ce ee Pina oe dO44 FA eRe es cae enn 673 
to make and deliver to sheriff order of commitment Seca sa och oe. 675 
power and duty of, under second writ of habeas corpus....... 676 
penalty against, for delaying writ of habeas cor eee TEETE 681 
may order prisoners to jail of other COUNTY 6 dices sing gaseaas 658 
interchange with other judge, when.............600.0.. 285 
offering br Tes Aara alee tess seme ei a CAAA Pen. C. 126 
accepting DILDOS, ves 60 Se aha ee es eatin sessesseessiseses soso 127 
accepting gifts from party in interest EET howe EEEE ... 130 
disclosing indictMent......esesssesssosssessesesrseseressseo 218 
making or delivering a false certificate..... ee a ee 224 


refusing to perform duties of office........ ccc eee cee cece eee 500 


10 
168, 


1384, 


Page 


1387 
1387 


990 


19, 20 
21, 22 
19, 20 
7, 165 
21, 22 


940: 
915 


858 


29 
125 


769 


914 
914 
915 


769 
769 


1288 
1288 
1282. 
1283 
1336 
1336 
1342 
1342. 
1342, 
1346 
1347 
1359 
. 1859 
1368. 
1369 
1369 
1388 
1383 
1384 
1385 
1386 
1378 
1315 
1155 
1155 
1155 
1170 
1171 
1218, 
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Section Page 
JUDGES—Continued. 
intimidating judges. ......sssesessesessssseesese eee. ben. O. 186 1165 
OF ELECTION. 
refusing to accept a legal vote..... ied sana a ieee ee gee ss 00 1148 
receiving a false Vote ...... ... ee cece eee e wee eeeee eocees 85 1148 
making or certifying false canvass of votes.......... s... 86 1149 
Offering bribes tO .... 2. cc cecn cece cccceecesensceecesaens 87 1149 
accepting bribes ... 2... cee cee cee ence cee ecneccevenees 88 1149 
may take proof or acknowledgment of instruments in terri- 
LOLY. cao need sew ewes dha aa Sa aha Mia tee E kes C. ©. 656 887 
may take proof or acknowledgment of instruments out of ter- 
ls a eee ee er er ee ee 657 888 
OF DISTRICT COURT. 
to grant order for publication of summons....C. Civ. P. 104 27 
OL ATTICS. sax dhiasiaseatawe ca Rela ue apa Sie 150 45 
injunction..... EEEE E EES 191, 188 54, 53 
to show cause, why....... eee CEER 193 55 
sell perishable property. .....ssssss. 205, 335 59, 99 
restrain transfer of property......se. s.. 373 111 
modifying restraining Orders....seses..se.o 373 111 
to take testimony........ cece. eeee EPERE 504 140 
TOV SULVEY scvsvs sssri eas owas hie eae wane 645 170 
to stay proceedings. .......... eee eee enees 510 141 ” 
for sale of property... ...ceeeeeeeees s.e... 572 154 
to appoint referee ......ssescereces. 374, pi 112, 110 
take affidavit ....... 510, 272 141, 80 
hear objections to appointment of referee............. 275 
appoint TECEIVETS. 1.2... ee eee eee ee iSscarestaek TE 372, 219 111, 65 
approve undertaking of receiver. ......e.ssesseses e... 222 
hear and determine motion for new trial.......... cove 290 86 
grant order for appeal ........... esses eee ee cece ees 404. 118 
settle bills of exception ...... cece cree econ’ veee a 281-284 83-84 
order judgment debtors to appear for examination. ... 366 107 
debtors of judgment debtor to appear for exam- 
MAON o veir vise ssh Sate EAE ee See NewS eae 368 109 
may order property subjected to execution...........+-- 371 110 
punish for contempt ......... ccc cee e cece eee eeee 443, 376 129, 112 
order exhibit of documents......... ee wee 487 128 
costs deposited in court, when.............+5. 415 122 
discharge parties imprisoned for contempt.......... 456 132 
grant commission to take testimony....... wcocncese 414 134 
orders anywhere in the territory..........e6. 510 + 141 
order pleadings filed.... 2.1... ccc ec err ene ceececes 521 143 
to direct notice of application to forfeit charter of corpo- 
TAON ise seh seco s eres wea yO ws eh GS GA Aa oie Oe SS hee 533 146 
to direct who shall keep abstract....... cc. cee e cee cee sees 594 158 
grant writs of certiorari, mandamus, and prohibition... 712 184 
hear application for discharge from imprisonment..... | 724 187 
issue SUD PCO Ai a 'e:5 wee ed iae yen Smear stews God Ma E Eeh 447 130 
take depositions. ...... ccc wee cece eee eee ree Te 471 134 
may render judgment. ......seseseecesonsasessossssesoes 291 86 
appoint railroad commissioners........s+0000. C. C. 452 816 
road-viewers, When ......... Pol. C. (ch. 23) 64 415 
special terms.. cea davee sed nse ceases (ch. 13) 5 338 
additional terms. .......sesessssseee ARROES 9 338 
to apportion expenses of, when and hoW.......sesersees 8 338 
may appoint clerk of his court in each county.: .(ch. 14) 1, A 340, 633 
may adjourn term Of COUTrb.....sssesessesesessressseseeo 340 Z 
exempt from jury duty... ...ssussessusssererereese (ch. 19) 1 350 
to order summoning of jurieS........... ccc cece ee cence 4,5 351 


fees of, for taking acknowledgment of deed 
is entitled to Copy Of Statutes...cis. ica scene eee nas : (ch. 3) 4 321 
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‘ OF DISTRICT courT—Continued. 
may administer oaths............cceeeees Pol. ©. (ch. 20) 1 
assignment OF olss-nds veers eureka ERS nag ewe (ch. 11) a 
to hold court in any district, When. ................. 000. 
extra compensation to judge of First district.. (ch. 39) 37 a3 
OF PROBATE COURT. 
an elective county offcer. ....... 26. wenn eens se. (ch. 21) 15 
how and when elected... 4600 .vswase hoes cease oo Gawes 15 
election of, how certified............0.ceee ec eeees (ch 27) 31 
oath OT. ca Oei Metis peep oe OUR oe OES EREET ANES (ch. 5) 3 
DONG Of, to the COUNTY <xidcie wach cds SAGE Hees Eo 5 
CODOIVIONS Ofe aiid hcted dale neg en Bees ee CA SS 2 
Pena | sum Ofer asine ee Eee ese ow ear ere ae 6 
number of sureties required....... ccc eee eee ewes 7 
delay for giving. suss. sers Glee sinedeataues s 10 
failure to PIVE—VACANCY... 002.02 cons cece eecees 11 
approvål Of eb is aac eee was atin a aS SA Saa 5 
how executed .. cen tee shwe oie eines 8 
account condition precedent to, when.. 13 
to be filed with county clerk ..............000- 5 
how CONSITUCG: seses ete ie esa gases siete 12 
authorized to administer oaths ............ ce eee (ch. 20) 1 
exempt from jury duty... ...... cece ccccscenee .. (ch. 19) 1 
is entitled to copy of statutes .......esesessosesos (ch 3) 4 
one elected for each COuUnty.....s....ssscseesoss.. (ch. 21) 15 
to be clerk of his own COUrt ...ssasesessesessseces os s... 89 
jurisdiction Of sresiorsrcree O25) Wet awe ei enia i ues .. 89 
to keep his office at county seat..ce ecw cece eee eee ewe 91 
t hold court always OpCU.....ssssssesessesersesesse ... 90 
i keep all papers, books, and records, how . saeiuems OL 
i not to act as attorney or counsel, WIEN. <a bade bint canine 92 
to assist in filling vacancies, WHEN ain wack Sense (ch 22) 9 
may be member of county board of canvassers....(ch. 27) 31 
to hear and determine petition of insanity........ (ch. 33) 44 
fees of, in general..........ceceeeces oS eseccecnne (ch. 39) 13 
for taking acknowledgment........ SKietvig Sue weiae l 
may require fees in AdVANCE...... cece cee eee eee 32 
to keep table of, posted.... cc. cccecccsaceseces 33 
resignation Of, to WhOM...........e scence ee eeees (ch. 22) 1 
removal of, for cause .......ssesesosnessresonessecsoens 3 
vacancy in office of, how filled. .... 0... ee cece eee eee 8 
to deliver books, papers, etc., to successor......... (ch.5) 14 
furnished with blanks, books, and stationery, how..(ch.21) 29 
office of, how furni bel xk. Ascu. Gudecab dias AEN ANEA 91 
powers of, at chambers, only such as are expressly con- 
ferred. 652.5.4 gia or cag we Pr. C. 1,6 
what powers are conferred. . .390, 17 
| to fix day for hearing petition ............. Serre rere ere 15 
to give notice OF hearing 0.65 laws cdeees ce cbeae Sasa o60 15 


duties of, as to taking, Keeping, and filing evidence ....25-27 
to issue, sign, and seal letters testamentary and of admin- 


TSCVALIONS 925 en Su my seed A Ge aad Wa G8 are slo 52-55 
to issue notice of application for administration........ 64, 72 
record letters of administration, with, etc.... ..... 81, 75 
take and approve bonds of executors and administra- 
LOWS eVewmed Sau cleaq wan, Leads ean weagie temas eae 92, 97 
require additional bond for sale of realty............ 79, 77 
suspend powers of administrator temporarily ....... 88, 108 
cite administrator to show cause, etc...... PIETTE 93, 89 
may cite administrator to give other SUTEtF..aessereaso 93, 90 
release sureties, when ESTEA dasc. seduces ves ses 93, 91 
revoke letters of administrator, when........... 87, 92, 93 
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JUDGES—Continued. 
OF PROBATE COURT— Continued. 


may appoint special administrator, when........ Pr. C. 95, 94 218 
to appoint appraisers aseuatie-taue lead & E slaiareu ce Sees ae Careers 114 222 
to fix time for returning inventory ..........e.eseeee eens 120 223 
may cite parties to appear for examination..........- 127, 125 225, 224 
cause homestead to be platted and defined.......... 130 ` 227 
„must allow or reject claims presented........++.+ è ao 144, ws 230, 7 
may order sale of perishable property .........ceeeeeeees 166 236 
to order sale of personal property to pay debts..... eas 169 236 
private sale, When ........ cece eee cree ee eeeeee 170 237 
cite parties in interest on application to sell realty .... 173 238 
issue process to compel attendance of administrator... 177 238 
hear and determine objéctions to confirmation of sale.. 187 241 
may appoint person to take inventory of estate of deceased 
partner .. 0. eee eee eee eee eee cee teen e eect tenet ees 214 248 
to require bond of surviving partner, when...........-..+-+. 214 248 
fix time for hearing petition to enforce contract of decedent 222 249 
cite administrator to file account ..........+...06- 241, 242, 246 253 
certify vouchers, When......... 2... ce cce eee cece n eres tees 249 ~ 254 
appoint day for settlement of administrator’s account, and 
give notice thereof 00.1... cee eee cece cece ee eenes e... 200 254 
must sign minutes at close of term.............++- E 299 265 
forward transcript of appeal to district court........ 324, 327 270, 271 
duties of, in relation to guardians and wards..............-. 390 283 


See Executors and Administrators; Guardian; Ward. 
OF ELECTION. See Elections. 


t 


JUDGMENT. 

defined essa renis o ansni E ET Nene i e C. Civ. P. 228, 684 68, 179 

must conform to the rights of parties and to the nature of the 
136, 23,555 41, 6, 150 
case see eee eseseee ase eseeeevreepseseteos esse eeeaeseeseeseeaseee } 543, 412, 995 148, 121, 87 
limited by amount claimed in complaint............0.0.. 629, 293 167, 87 
in action to foreclose mortgage, What........eceesceeeces 136, 617 41, 164 
Of partition .......0 cee eee en eee eee ree 562, 555 152, 150 
Of bastard yoo eenean tarda esse csseeeeiaaaies «.. 144 190 
against debtors .... see eeseeene ses pin Maree see. 426 - 125 
against joint and several debtors. ..... s... seee... 105 29 
123, 229 38, 68 
on counter-claiM.,......ssessosesessseescsoesseososseseo } 292, 644 87, 169 
against intruder into office.. er ere re a eee ie sign 542 147 
in certiorar...... kiouiale. Ee alas Cae E sig anteater gala caus 691-694 180-181 
for recovery of possession of personal property eel Swan EA $ 295 87 
real property. sa6 ei sin sion oonisie etn Owes sore eee 644 169 
forsale of LANG des ons easier dx ols pitas bh sree ce wae ues cas ss. 296 88 
against surety on bond ....... ee eee eee eee eee eee eee ees 402 118 
in case of frivolous defense...........2- ee Shawaven seme ets 230 69 
on default of answer, DOW. ...ssssesesseesesess osese 115, 293,229 34, 87, 68 
reply to counter-Claim....... cccceescee cee eees 123 38 
of forfeiture against corporation..........-. saien a 543-546 148 
DY confession. .........ecssrereessosseso E E 185 
may be rendered after death of defendant. EE N EEEE A 88, 294 21, 87 
in case submitted... 560k sees see coed owedenece eseese e 118-720 186 
not executory against estate, WDen....e.ssess-ssessseseeseeo 294 87 
in attachment, how satisfied ............. Sie baw Kose eeeecwes 210 61 
how made Up: isse cs cose Sew see tay Vase esans ere ` 270, 291-296 80, 86-88 
controlled by allegations of ‘gomplainant, WHEN oe ece eens 293 87 
entered by clerk on order of‘court or judge...... rrr erie 291 86 
to be entered in judgment book........... eiete sees sae 297, 298 88 
docketing of, gives lien........... sesssosoosooessesoseseeese 300 88 


what Ís... peoeseon sraaie ea Se eeieee 6 E eaes DOU -OUL 88-89 
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ee JUDGMENT—Countinued. 
344 assignment of, how entered...........000. (ia ines C. Civ. P. 302 90 
3 è rendition of, not affected by death of party, when.,........ 88, 294 21, 87 
jio how and when debtor relieved against........... sisaVawee es 143 43 
4; how canceled and discharged... ......cceceecccce cence ceeees 303 90 
TE may be compensated by other judgment ....... PERET 644, 305 169, 91 
he? includes costs of prevailing party } 379, 385 113, 115 ` 
3 g ere re rene en teers f 408. 542 119° 147 
See Costs. ° 
¿n rem not affected by discharge of debtor from imprisonment 728 187 
how pleaded in Civil actions. ....... cc cee eee e cece ee weeecees 130 39 
action on, When ALOWEd sis se cbse Geese ee vecien eee ee case e e's 35 9 
TOVIV AL Ol ia ec ereere CORA A AH EG WS DAE SE nae’ 86 21 
eoi reversal of—effect on execution sales. ..... cee cece ce cee eee 357 105 
on appeal from justice’s court, executed by district court.... 304 90 
how executed, see Hxrecuteon 1... .cccceccencccccevcccccs } ae a 
iy against married woman, levied on her seperate property only. 
; 310, 292 92, 87 
p oe of probate court— 
Fo CECE accorded tO.....esessseses. zerecsseseseose Pe Oy. 2 200 
T 23, 34 205, 207 
how rendered .....essosesessossscsoesescosesesescne } 307 ? 266 
in district court, on claims against administrator, not exec- 
UTOY aeiae ‘Miss rin ceed ted EE tt oe et a ete eeeecees 152 232 
E 4 rendered before death of intestate, how collected............ 153 233 
a4 after death of defendant, how collected............ 154 233 
- enforced as in Civil actions ....... ccc cece cece cece cece eae aees 307 266 
' on appeal, enforced by probate Court........... cece eee eee 330 272 
e on report of referee. ......e..scssesecsssssesresesseesseene .. 156 233 
© d in justice’s courts— 
$ in entry and detainer, what........... eseecesecsnecds O, 39 296 
‘ i on default of appearance .........sssssessecesesosose.. 43, 42 296 
: Dy confession sosise eoe ae ae weenie we a N E 62 300 
‘ OE dismissal og wie nieces seit acid haha: 4 2 ae a ee we selena aw ee 63 300 
i rendered at once on return of Verdict........ 0.0.00 cee 64, 129 300, 312 
i by the court immediately on close of trial................ 65 300 
$ for recovery of personal proper CV (AGG eee a ss Gees: 66 300 
a excess proved may be remitted. ..... ccc eee eee eee eee 67 300 
1 ofter of—effect as to COStS .... 2... eee ioe e acer eieks cn 69 301 
» transcript of, to creditor on demand.......... cece ceeeces 70 301 
i on appeal, is judgment of appellate court, except........ 96 307 
; costs te be included in a.esi <6. wea aieaw sae eed eeu wee nae 69 301 
‘ Hoy ExecUled soc tse cecyiew ieena cio each aLa 71-77 301-302 
oo cl against county, lien........essssresessresese> Pol. C. (ch. 21) 14 356 
i K execution On, When .....sssesssseseeseo 14 356 
; township, treasurer tO pay ......... 2... cee eeee (ch. 23) 71 390 
paid by special tax, wWhen.............06. 118 400 
o violators of town Oordinantes....e.s.ssssseseses (ch. 24) 67 439 
t on charge of embezzling public funds. ......e.seess.. (ch 28) 104 488 
against ‘school-district—how PO ica Seny ova Soaks ees (ch. 40) 60 573 
Ro ee affecting title to real estate may be recorded... . -so ..... C. O. 647 886 
recorded, creates lien. .......ss....sossesseso EOE Pyke sees 1813 1078 
pears interest. cesoie eris bed caste ucla ie wind cote antowan bn ONEN 1101 967 
general partner entitled to judgment of dissolution, when.. ..1435 1019 
may include future damages.............45 eee A E . e 1942 1104 
of dissolution of marriage—effect of .. 1... cee cece cece nee 59, 58 T47 
partner cannot Confess ois a5 a Wiest swe sed ws erin aes wan oS Sie 1422 1017 
confessed against partnership property, void, when.......... 1466 1024 
establishing proof of instrument entitles re Yecora 2508 caine 667 (3) 891 
in criminal proceedings— 
on plea of guilty, fine or a TTA oe wendy nN J C 126 31t 
of imprisonment til fine paid essee ETENEE 132, 127 312 


| 


INDEX. 
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JUDGMENT—Continued. 
in criminal proceedings— 

of acquittal and discharge..........0e.eeee-0+-3. ©, 128, 130 

to be immediately entered on docket ..... E E N 12 
how éxecüted ac on 505% eee niere ede k E i n S 131, 132 
in removal of officers—plea of guilty......... C. Crim. P. 64 
ON CONVICTION ........ cece sese 67, 66 
charging and collecting illegal fees 70 
on special Verdict .......cccccccceccnccsccseccers ree 399 
informal verdict, when ..........ccccccenecsrscceeees 406 
court appoints time for rendering........ .seeeees cams 428 
time of, specified........ E T Ear En ee 429 
in felony defendant must be present...... .sorsereseesee 432 
misdemeanor, may be rendered in absence of defendant 430 
defendant informed of indictment, plea, and verdict..... 437 
may show cause why judgment should not pass 438 
no cause shown, judgment rendered.. .....essasesssseseo 439 
before passing, court may hear further evidence......... 440 
convicted of two or more offenses, how passed.........-. 443 
of fine and imprisonment ...... cw eee ee eee ewww eenee 444 
clerk must enter on MinUtES........ sce cree cece eneecee 446 
for fine, constitutes lien, hOW......... cece eee weve ceeees 445 
on writ of error, affirmed, plaintift not appearing ........ 491 
technical errors disregarded ........e.eeeeeees Tresura 493 
of supreme court, after hearing. .......escccesseeesso 494, 493 
may order new trial. .... ...eee cece eens 494 
discharge defendant...........00. 495 
order original judgment enforced. 496 
transmitted to district court........... 497 
executed by district court ............. 498 
judgment roll, what constitutes............... . Civ. P. 299, 229 

in confession of judgment............ P ELET sees Ad 
controversy submitted without action........... Saree Saves 719 
dissolution of corporation..... Cee cess te E ETE C. C. 418 

JUDICIAL DISTRICTS. 

boundaries of, defined...... cc see cece cence Pol. C. ck aa a 
subdivisions Of. .....sesesesaseseosesese ET } (ide) E 


JUDICIAL SALE. See Hxecution; Judgment. 


JURISDICTION. See District Court; Justices of the Peace; Pro- 
bate Court; Supreme Court. 
JURORS. 
who are competent. ....s.sscssessssssesocsseoseses eo (ch. 19) 
who exempt from jury duty.........seosesesossserecesseeso 


county board to select and report list of two hundred names to 
county clerk 


2 
how selected in counties organized into civil townships. . ..*2a-*2k 635-637 


each county or subdivision to furnish' pro rata number 
citizens to be selected in rotation........... cee eee ewww cece nee 
to be summoned only on order of judge 
order for, to specify number. ......s.essssesessoseresesseres 
clerk puts name of each juror on separate ticket, and the 

tiekets In aA DOK. stressors enart ien Ges vans oada rA ae ai 
clerk and sheriff draw by lot number ordered 
first sixteen drawn to serve as grand jUrors...........e.ee00- 
remainder of the order, petit jurors........ ive Jaecdada saat 
clerk of district court issues venre 
separate venire for grand jULOTS........ cece eee ecceeueee acces 
venire, by whom and how served 
must appear and not depart. ...... 0... . cee cece erect oneness 
failure to obey summons, how punished 


eee eseee senor ese eseeesennece 


seseeteooseeoeseseerevoeeeveosvese 


eosemeeoseseeesreeeneeesves 


88, 68 
185 
186 
808 


335, 627-633 
613-614 
336-339 
627-633 


350 
350 


350 


350 
353 
351 
351 


351] 
352 
352 
352 
352 
352 
352 
352 
353 
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Section 


JURORS— Continued. 


court may order jurors summoned forthwith..Pol. C. (ch. 19) 12 
1 


to complete a panel....... eee eee eee 
TCCS Oli st Seanad wes ae ee naw Coy geese tases usdeeae i (ch aaa 
Miled perso ese ceede wet eae ey ase ero eee ee te rr ee 20 
either party may Challenge..........0..ceeeeeeeees C. Civ. P. 243 
Dath Olea eet orreee ieia a a a eas EE OEE eee EE ERa 246 
offering bribes to..... ........ Ree ee re rere Pen, ©. 127 
receiving DIGS sa) saicaae neg soina EE An ech eee ee ee a ees 128 
accepting gifts from party in interest.......... cece ee ene eeee 130 
misconduct of, in other respects ....... 0. cece eee cece eceee 129 
attempt to influence unlawfully ..........ee cece cceeees es... 132 
fraudulent drawing of. ....sssssssssesese. E E es Deas 133 
OF INQUEST. Bee Coroner. 
GRAND. 
twelve must concur to find indictment....... C. Crim. P. 165 
may be challenged for cause only......- 2-2 ccc ccc eerece 166 
causes for challenge enumerated,.... EE DEE 169 
challenge allowed, effect of....s.suurssesesoseesesesrese 172 
acting after challenge allowed, S ETE ESE 173 
may De a witness betore grand jury. .essssssesee. s.s... 192 
ONAA E E TS ETR ‘... 178, 179 
must keep secret proceedings of the jury............ acne 196 
when may disclose proceedings of the JULY ...ssesssesere 197 
cannot be questioned for his acts a8..........sesrseoseee 198 
See Jury, Grand. 
acting after challenge allowed..........0+sseeee Pen. C. 204 
disclosing indictment ............0.eeees ere eee ee. 218 
proceedings of jury ......... cee eee e ee eee eee 219 
PETIT. 
who are, and how drawn and summoned..... C. Crim. P. 295 
how draWn....es.esesesssoseoeo E E re eee ere 0002299, 305 
may be attached, when. <. s6cdc4 axa cise sew deed cunw ses 298 
tales, when to be summoned........ cee ecee ee weeees 307, 303 
twelve compose a panel...... ccc ce ccc cece c cece ee aves 306 
may be witness in the case on trial, how................. 370 
oath Of sides vu ats anina ea onan clad @4 uesa aa .. 308, 306 
becoming sick pending the trial....... ee eee: 6020080, 373 
See Jury, Petit 


IN CITY JUSTICE’S COURT. 
summoned only on demand of defendant.. Pol. C. (ch. 24) n 


JURY. 


eighteen summoned............. PE E Diode. ire 
three challenges to each party........ crines orena ewe 7I 
twelve constitue jury .......... E EEE EE 71 
fees Of bse Mika Se ene te aaweee a wate A Sea E tae ees 73, 72 
IN COURTS OF JUSTICE OF PEACE 
fees of. seeeeeeeecese see ease eevee eer eenes 18ee eens ese (ch. 39) 20 
GRAND. 
definede See hcecste awe sau Es EREET C. Crim. P. 163 
: (ch. 19) 8 
members of, how drawn..........eeeeee: Pol. C. } *2a-29 
summoned nhac dws CEGk KG Sed eae Zen 
number deficient, how supplied...........06. C. Crim. P. 164 
any twelve of, may find indictment...............05. 206, 165 
presentment. ... oa sie ses ees 165, 199 
ACCUSALION. 0 se ies eve ee ae’ LAG, ie 
may be challenged, on what grounds. eee TEE 167 
challenge allowed, jury discharged E E 168 
all objections waived unless challenged before sworn..... 174 


547 


1298 
352 
635-637 


1298 
1304, 1298 
1298, 1303 
1282, 1298 

1283 

1298 

1298 

1299 
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JURY—Continued. 
Granp—Continued. i 
court appoints foreman of....... ENA C. Crim. P. 177 1300 
oath of foreman, form of........ssessesesessesss EEPE S 1300 
other jurors, form Of. ....es.sesssessasesessreren 179 1300 
to be charged by the court........... Seine ere re } ooa; n 1878, o 
LA 
to retire and hold their sessions privately... ...... } 196, A D 
to appoint, of their number, clerk.............5. TEET 182 1300 
general powers and duties of........ dasa serach aie Basa re tarde em 184 1301 
to find and return indictments. ........... 5. cece ee eens 186, 184 1301 
presentments..... ts ide Bears are ee iti 185, 184 1301 j 
accusations ............008 ese ewe 68,184 1283, 1801 
on what evidence to act.......... pach aguas ¥awe ene ee 189, 188 1301 
not to hear evidence for defendant, unless...... E E 190 1301 
should find indictment, when........s.eusnesoosereesoseo 191 1301 
subjects of special inquiry...... anen resa EEA 193 1302. 
a member may give evidence.............. E s.. 192 1302 
should make presentment, when............. .. . . 199-205, 185 1303, 1301 
may take advice of court or of district attorney.......... 195 1302. 
may indict corporations, OW. ........eseeeeeeeeeeee woes 533 1355 
violators of liquor law........ Pol. ©. (ch. 35) 15 532, 
present indictment to court, how ........ C. Crim. P. 199, 210 1303, 1304 
charge dismissed.........++. 207 1304 
foreman administers oath to witness...... bie eae we 187 1301 
district attorney to summon witnesses before...... oe +.. SOL 1350 
has access to public prisons.............00. aeaea ... 194 1302 
to visit county jail and report condition..............652, 620 1378, 1370 
report derelictions of jailer............. paiak eesse... 620 1370 
be discharged, when...... seen eee m eee e receeees ...... 183 1301 
special, may be summoned, when......... ieee NSS apes 175 1299 
duties and powers of, limited..... E owas ernie WES 176 1300 
PETIT. F 
how impaneled .... ae seeesesseerenesesreo C. Civ. P. 241-246 71, 73 
is under the direction and control of court........... s... 28L 75 
tries only issues of fact... ....sesssesesae P TEE 236 70 i . 
may have view of property in litigation.. .........+..+++4 250 15. 
decide in court or retire for deliberation ............ 253 75 
has the judge’s charge in retirement........ peiser dirs 249 74 
may be brought into court for information ...... cccccese 204 16. 
proceedings when juror falls SiCkK....... .ceeccceeesseees 255 76 i 
no verdict, retrial may be had, when.... ......ceceseecee 256 76 
receives the law from the Court. ............0...ceceeee .. 248 73 
may return sealed verdict, When. .......sessseessesseses 257 76 
verdict of, form of, in writing, signed by foreman........ 258 76 
may be general or special. .............05- 260, 261 77 
must all agree tO. ... cc cee cee cee ceo eeseeee 258 76 
may correct on suggestion of court........ eee 259 v7 
how rendered in open Court..........c.eeeeee 258 76 i 
jurors may be polled.. ....sssssessnses eee scews 258 76 
to specify amount of recovery............263, 643 78, 169 
assess amount of damages...........-000. 263, 700 78, 182. n 
judge may vacate on his own motion......... 289 86 
misconduct by, cause for new trial..... E E E eco 84 
may be waived, how....... ib bieiy Vis sie wed E E T 265 79 
sheriff's, what.......... Sita Sash Beit ge ea Sa eee rere 206, 321 59, 95 
in justice’s court—civil action— 
to try issues of fact in justice’s court...... wakes J.C. 53 298 
DOW waived. .......sssuassecesssecsoeo PEE T 54 298 
when demandable..............6.. essevececoossseee Ô 298 
, how jurors selected and summoned......... itoekatgep? D6 298 


challenges to, in civil actions. ............ sessessade DT 299 
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‘JURY—Continued. 
Perrt—Continued. 
in justice’s court—civil action— 
may be composed of less than twelve, by pea a 


58 
Oath tO rarene Waukee oc E 4 Ae ae eo Sh ee Pane S eG ee o4 59 
same—in criminal proceedings— 
defendant may demand, when ...........eceeeeeneees 116 
jurors Challenged .....nesreseessesessesesssrees ss.. 117 
oath to, form OF wes eases ee Mee cee eae peg aw Reale Om 118 
dütieg Of: sia Sa rere wens saa a ewe teed aes p08 ..... 119 
consultation Of ....eessesesssessrosee ieee when aes’, lak 
VETOICE ieri oa. iG koe Gow Daw Maw Ra eed pina faints 122, 123 
when discharged. 50 .csceas wage ase we we oe Oo eae 124 
may allow interest at discretion, when............. C. ©. 1944 
exemplary damages, WhEN...+..... eee ceeees 1946 
in criminal trials to find degree of crime.......... Pen. ©. 9 
how impaneled.. .c.060cc00 cese cee en deeeeees C. Crim. P. 296 
what constitutes ........ ee cee eee eee Baten gid wired ho ele 306 
NOW Craw cits reisan sen Outs n Gu ehoeaw eed oo yes bos 305, 304 
before drawing, either party may have list called........ 298 
tales may be summoned, when and how...........-..2. 307 
how impanelédiccss Aa peers awe. Mea Cee sada weeannyes 307 
ROWS WOLD ons 54s 0d Sts re SSIa saa eee Gee ope Renae 306 
may affirm, when and how ..........eseeeeeeceeeeee wee. 308 
in libel, jury determine the law and the facts......... 393, 346 
in all other cases, jury decide the facts.............-.... 347 
receive the law as laid down by the court........ TEET 347 
must give defendant the benefit of a doubt........... 350, 349 
may view place where offense was committed............ 369 
custody—may separate, When. 2... ...e cece eee e cece nee 371 
not to converse ahout the cas€..... ..sseeseeee er ee 
to be admonished by the court......-......e0ee cin Gea rast 372 
may decide in court or retire to deliberate. .............. 378 
take with them, what papers...........e.eeeee. oo. 383 
be brought into court tor instruction..............6. 384 
cannot be discharged until verdict rendered.............. 386 
juror sick, jury may be discharged .........seeseeees 373, 385 
verdict of, returned to court, HOW .......e ce ecee ee eeenee 390 
must all be present.. .sssscsserserse erindi wa wi AW dina ens 390 
defendant must be present, if felony ............4+ Taise 391 
list of, to be called individually........... EBRAR Te 390 
asked if they have agreed on a verdict ...s.ssesssoscre.. 392 
foreman ANS WEIS. sess keel de wis OREN SRS HN ei nea 392 
may render general or special verdict, except. .......... 393 
must find degree of crime..... ccc cece eves coves acecen 401 
may find any degree not greater than that charged....... 402, 
evidence showing crime greater than that charged....... 359 
several defendants, may convict part—not as to others... 403 
may reconsider verdict, When ......... 0000 cece ee nee 405, 404 
be polled at instance of either party................ 407 
acquitting on defense of insanity, must state so in verdict 411 
final adjournment ot court discharges...............0... 389 


act of December 24, 1867, not repealed by the Code as to. 609 
See Indictment, Inquisition. 
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Section 
JUSTICE OF THE PEA ees 

pond of, conditions Of. .....+ esescceseses oes C.(ch.5) 2 
penal sum Of... .. cece ee cece csc erence es ceeeetee sans 6 
number of sureties .........+ sneer ewes T ce 
delay for SIVING 0... ween Ee peTa ey wes ia AA ake RS 10 
tailure tO QIVE—VACANCY.... see ec ce eee ew enreceece 11 
approval OF... . cree scc rece cence sees cess sessecanes 5 
how executed 1... 2. ccc nce e ee ccceccnes 8 
account, condition precedent, when...... 13 
where to be filed......... EEEE E } T 2b) Be 

how construed........... PE T RAE (oh. 5) 12, 
WhO MAY SUE ON.....ssesesesereosssssecesero (ch. 23) 37 
may administer oaths .......+.+eeeseseeeereree Seater (ch. 20) 1 
is entitled to copy of statutes. ....... cece cee ee eee (ch. 3) 4 
may act as Coroner, When. ..... 1. gees cece cece ee eeeees (ch. 21) 82 
to act as member of township auditing board.........(ch. 23) 77 
to hear complaint for obstructing road............066. (ch. 29) 72 
removal of pauper...........0.. (ch a] 14 
CONCEINING CStVAYS....... cece cee ence ewees (ch. 34) 5, 6, 7, 8, 11, 13 
to notify liquor dealers of complaint .............065- {e ch. 35) 4 
to enter complaint against liquor dealers, when. ...sesesoess 4 
to fill vacancies in township offices, how CSc ee Sa (ch. 22) 8 
foes OF ax ove yao eter kaw S eee ae eet SON PLease beets (ch..39) 18 
for taking acknowledgment...........0 cscesecseeeene 30 
in matters Of eStrays ...... cece eee eee ween eter e ens 28 
may be demanded in advance......... cee eeee cee eeees 32 

none for administering oath to township officers ..... 

(ch 23) 35 
notifying liquor dealer of complaint.. a 35) 4 
resignation of, to Whom ......ses.sssssesss deenens 22) 1 
removal of, EE O E E Gade ous 3 
to turn over books, papers, etc , to SUCCESSOF........4.- (ch 3) 7 
to commit juvenile offenders to ‘reform school... (ch 58) *11-¥*13 
duties of, in apprenticing children................. C. C 143, 141 
to take ackn owledgment Of indentuTe........0. cece ee sees 157, 150 
may authorize assignment of indenture. ........sssssssosese. 151 
to authorize apprenticing of Indian children................. 144 
may issue order to stockholders to call meeting.............. 412 


take proof or acknowledgment of instruments for record. 656 


to hear complaint against bridge corporation................ 533 
MAY issue SUDPOCN Ai. ses sai ae v4 wey walew bie wire erates C. Civ. P. 447 
take depositions. .......sess.secssorosvesecrecescrnsseo 471 
appoint appraisers to assess damages...........ee00. 680, 682 
have jurisdiction under herd law, when...........ceeeeeeeee 754 
records of, evidente. 66.4 caw Ghee MOVER GE OV w dea eae Ba ee was 491 
jurisdiction to enforce liens .......000 cece eee e eee cen cn nenee 675 
administrator may be sued before, when...... ........ Pr. ©. 146 
judgement of, not executory against estate, except............ 152 
jurisdiction of, defined and hmited.................... J. C. 10,2 
territorial, co-extensive with limits of county ? p 

in forcible entry and detainer................ 2, 33 

actions commenced before predecessor in office 88 

may grant change Of Venue. ......... cee cee cece en eeee 5-10 
decide all questions of law arising on trial. ........ssesesses. 120 
must have a fixed place of holding court..............s0ceees 1 
courts of, always Open for business. ......... see ees eeeeueee 1 
to require payment of costs, or security............. Harresa .. 101 
may order exhibt of papers. ........ssosscsesesseessassossso 60 
to receive money collected. .......scssesseeceseese peeeeesel 29 
to appoint guardian ad litem, when .........seeeeees E T 
duty to receive docket of deceased JUStiCe.. sesser vas sess... 838 
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Section 
JUSTICE OF THE PEACE—Continued. 
to make quarterly report to county board....... cseeeeeed. GO 1 
to Keep civil docket. 2... cc... cece cee es cece et eene cence cece 83-85 
jurisdiction, criminal, limitation of............. eee ence ceceee 3 
committing magistrates........6+..00- 104 
is a peace Officer .......... cc cece eee eee eeees eesessssessso> 105 
process of, runs throughout territory.............. wee eenenee 108 
warrant of, 10 68 eener nsnessseerrenevessecssessssesesseseeo 107 
to keep criminal docket. ......s....sosr aes essesessoo esasees 109 
Offering bribes tO ......sesessseseseccesosseseeeseese> Pen. ©. 126 
accepting bribes ...... cece eee eee cece cee caenes eo 127 
gifts from parties.......... 0... eee ee beeen cece neces 130 
power to arrest and convict summarily, when ...........e06. 36 
buying evidence of debt to sue OD, ...... cee eee ce ewww eee 196 
loaning money as inducement for claim to sue on...........- 197 
disclosing contents of deposition.. .....seseesseo sececseesces 205 
making and delivering false certificate..........c. cece eeeees 224 
duty ot, as to indecent publications, books, etc......... *366a, 368 
gambling apparatus. ........-...e00. seen cence 396 
false weights and measures....... cece cece nner 632 
issuing search-warrant, when...............06- 420 
solemnizing unlawiul marriage ..... ccc cece ccc ce ees eeees 425 
refusing to perform duties of office.............64. .. e s 502, 500 
jurisdiction in assault and battery cases........... cence eens ¥308a 
Petit larceny .cceeerseccceercsccecsscaces . e e . ¥308G 
as to nuisances in Red River of the North, James 
river, and Rapid creek ....s..sssesseerereeese %*435¢ 
to sentence convict to hard labor ....©. Crim. P. ¥*19@ 
is committing magistrate, see Hramination.....,....- e... ld, 94, 
jurisdiction of, co-extensive with county limits.,.,.... 19 
in matters concerning bail—general power to bail 
553, 552 
to bail party arrested by order of another magis- 
Tate. ccc ee cece eee cee ees eee ecseee ees 111, 109 
to bail party in jail, WHEN . ces cecseecceeeeccecee 31 
not liable in his county......... 105, 104 
fugitive from justice, see Bail...... 587 
to discharge party arrested if no prosecutor appears......... 35 


issues warrant of arrest on sworn information...........e00. 95 
See Arrest; Warrant. 

duty of, in proceedings to preserve the peace.....sesoss oso. 25-40 
See Security to Keep the Peace. 


duty of, in search, see Search-warrant......-+ esesses seese DO1-581 
disposing of stolen property. .... sssseseo eccess 538-543 

See Stolen Property. 
duty of, in arrest of fugitive from justice......esseesseee 582-594 


See Fugitive from Justice. 
may deal summarily with party offending in his presence.... 33 


penalties against, for neglect of duty in riots..........+.2+.45, 51 
violation of section 145 is a misdemeanor........+..6. ess... 146 
to notify district attorney of arrest of fugitive............... 588 
IN ORGANIZED TOWNSHIPS. 
elective township officers.........--.ee08. Pol. C. (ch. 23) 12 
when and how elected..........ceseee eee cee nvee ence 11, 
in default of election, appointed, how seers ereosee essers 33 
when and how to qualify—oath ‘and bond... sesoses... 37 
term of Off1C€.. Lc ccc ce eee ce cece ne cee esesesosoe ... 45 
jurisdiction of.............. aseneeseseesecsosooseseosead. © 23 


in towns and cities, see Town Justice. 


JUSTICES’ COURTS. See Justice of Peace.. 
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JUSTICES OF SUPREME COURT. 
assignment of.. Gi Masa E . (ch. 11) 1 
may administer oaths EES EER E llig oid Garena erat tai (ch. 20) 1 
chief, member of territorial board of canvassers....... (ch. 27) 33 
each entitled to copy of statutes......... eoccccovceeee(Ch. 3) 4 
JUSTIFIABLE HOMICIDE. See Homicide. 
JUSTIFICATION. , 
of sureties in arrest and bail............0e0.. ...C. Civ. P. 162-166 
claim and delivery...... ie Wo tepid Seb. EDS .. e o e o 180-183 
attachment .......+.. eee cee een eccce TEEN 214 
on appeal...sessessesssonsososesocoesosessesos 421 
administrator’s DOK 4453 sh yexseseeawce Pr. C. 81, 82 
K 
KIDNAPING. 
defined 2 oiis ci mcsk gece TEs EEE twas s.e... Pen. 0. 274 
selling services of ‘blacks or mulattoes eT re ee re er 275 
removing persons held to service. ..........eceece cece ceveces 276 
judges prohibited from issuing warrant. ............ Sse awed 277 
person and bringing into territory—punishment............ 15 (3) 
Jurisdiction OF. .ccccsecccccccccccccscccsance eoeeC. Crim. P. 78 
L 
LABEL. 


apothecary to affix—neglect, misdemeanor............-Pen. C. 446 


LABOR. 
time allowed discoverer of mine to perform...Pol. C Aa 31) 8, 14 
amount of, to be performed annually by discoverer. .......... l 


LABORERS. 
intimidating, and employers....... Saeco .»-Pen. C. 733, 734 
735 


in mines ....... eve cccccccene pees Geer sae areasae 
LADDERS. 
to be provided against fire......seeceececeeeee Pol. C. (ch. 24) 22 
are appurtenances of the realty, when, and exempt from exe- 
CULION. .. 0c cere vecccnccsesececes reTerrT rT ee AA 


LAND. . 

defined........ ere er eee sessies en dasa 5 dais Ais C. C. 164 
with its appurtenances, constitutes real estate sok Aver alele is coves. 163 
when a thing is deemed affixed to.........cecceeces cecccnces 165 
appurtenant tO... cece creccseverees - 166 

includes water, HOW........cc cess cccecscrceses ieee ch ealee i255 
trust may be created to mortgage, sell, or lease ...........065 282 
adversely held, may be mortgaged. isieveting ohn b twee aeaa wees pA 
NOUDE SOI ges wee hee eniai riena 681 

forcible entry and detainer of, misdemeanor.......... Pen. C. 492 
returning to possession of, after ejectment ........eeee eseese 493 
buying, in litigation, misdemeanor........ eacccccccevecesess LOS 


LAND DRAINAGE, See Ditches .........00.00. Pol. C. (ch. 56) -— 


LANDLORD AND TENANT. 
tenant for years, right of, to take crops....... e... e e O. C. 258, a 
to remove fixtUreS......cceceeeeseeces 
attornment of, not essential to validity of grant :..... 632 
at will, how notified to QU ahaa o'e deeds ce wteas . e. 209, 240 
liability for TODAS -sess esoa ie Gee oeuteaseae es e.s... L114 
may repair at expense of lessor, when..............+e1115 
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i *Section Page 
l $. LANDLORD AND TENANT— Continued. 
' tenant, continued possession by, renews lease, when....C. C. 1118 970 
to notify landlord of adverse claims..... Ee aa 1121 971 
of part of room entitled to Whole.........scesceee ener 1122 971 
STR exonerated from payment of rent, When......s.sseesees 1122 971 
+e i damages against, for holding over after notice........ 1975 1110 
on. willfully holding over real prop- 
CIty ata uusus pares nape 1976 i111 
forcibly excluding from posses- 
ae TCO a EEE pe ee aeons Wa aden 1977 1111 
‘ injury to timber...........0.e0s 1978 1111 
EP attornment of, to stranger, void, unless .......--..... 1121 971 
Ei may be joined with landlord as defendant. ..C. Civ. P. es 19 
ee not affected by judgment in partition, WHCN... eeaeee 563 152 
eTe liable for waste, When ..... ssessossasesesssoeerseeso 652 171 
: may be restrained from committing waste........ 634 168 
oe joint proceedings against, after judgment......... (426-431 125-126 
E See Wiring, Lease. 
‘4 LAND-MARK. 
: altering or removing, misdemeanor ........0.eeeeeees Pen. C. 709 1255 
LARCENY. 
defined uxiid. ox os dle Aenea eae eiaes ee ee eee 580 1232 
distinguished into grand and petit.........ccceccceeeeee Sainte 582 1232 
grand, defined «02 6-0secc eyes ode eee vena E E I 583 1232 
l punishment for ...esesssesessesosecss OR 584 1232 
i, petit, how pumished.......ccecesecccscecee Riot Maaceee s .... 585 1232 
. justice to have jurisdiction............. cece eee eee es *302a 1184 
t Of lost Property. -.<a:2 cick w ares ose vee ted ew esce sas REES 581 1232 
i grand, committed in a house or vessel. ......s..sesses so s... 586 1232 
night-time, from person.........++.-.. 587 1233 
of written instrument.............000. aya y (terete Wf Dink sin Bra spade 588 1233 
securities, evidences of debt, etc........... 0.0006 Perean 590 1233 
påssase ticket scc pees ees eee Sed Lond herea eka 590, 589 1233 
Severed DXtUTeS ceres esre orriren sea eia ek E a ie 591 1233 
wrecked. goods cre ranei eee Seon ah ened Hees Dug EEGs ew ats 592 1233 
gas, fraudulent consumption Of.....ssesssesssresossesess 594 1234 
7 receiving stolen property. 6022s cede seeeccceseden ween cass oc 593 1233 
misappropriation of asn bottles, etc , with owner’s name 
thereon, deemed nis 65 ses de ees cae Me te HE Rea ede Meee dees *420a 1204 
committed out of the territory enee ak hee eee eE a Ea Eae 595 1234 
of jüdicial TOCORNS aa s eas his shee RS hah a oe wel ENG Se es 148 1159 
embezzlement of insurance funds by agent is.......... C. C. *510ss 857 
jurisdiction of, in what County. .....sssesssssese C. Crim. P 80 1286 
of bank-notes, "ete. , how charged in indictment.............. 230 1307 
LAW 
defined -snssuhenaetee senate Meee wees vets AAOS C.C. 2 137 
how expressed... ...-.. cee oe EEE EEE CaS Kad hCG ig Os 3 137 
COMMON, SCC COMMON LAW sessecscccccccescccascesace PERS 4 737 
of the place, governs Wills. 12... ccc sees cece nenecceees 774, 695 907, 896 
except as to real property.............. 174. 907 
does not interpose between parties equally in the right or in 
thë WONG 4 ease citer rine seewawedediaiesiea “Veetemsaneeak a 2077 1130 
favors the vigilant. .......ssessssesns..e os dk i wala E av ede ethos 2080 1130 
respects form less than substance. ...... ccc eeee cece cece aces 2081 1130 
never requires ae eae rere ys rere ree aiitlee-és ais, 2084. 1130 
idle actS....sssessonseseese E OPE 2085 1130 
Ciske cards: (Tiles ¢ ace aites seid toes ee eas ae atic eek cowl eee read 2086 1130 
certain, subordinate to intention of contracting parties TRE 1937 1101 
mistakes of, what constitute ...... 0... ck cee eee ew cues seseo 889 931 
foreign law is mistake of fact:...........eee eens 890 931 
maxims of the......... ieGhats Bag Shee eS waa wed Caesia 2062-2096 1129-1131 
obligations imposed by ...... E Sa Sa E eee <idaielees 973-980 945-948 
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LA W—Continued. 
governing real property in this territory................C,C. 217 774 
personal property. ....esssesessesesoscsosseces e... 359 793 
CONİTACÍS aosan i suner aE E E a a 937 938 
the interpretation and validity of wills......... 695, 696 896 
of other state or county, how proved.........e.se0. C. Civ. P. 488 137 
ignorance of, no excuse for CTIME......ee cece eee eeees Pen. ©. 16 1139 
LEASE. See Hiring of Real Property..... rr ee ©. C. 1114-1122 969-971 
term-ot. limited. ssr sibel ced ce enan eo a eee 203 771 
power to make, beyond the limit, Void...........seee sees eese 343 791 
landlord’s right of action for breach of, not impaired by as- 
signment Of........cccecees EE SeStapet eeween G44 eee 260 782 
notice to change terms Of ...-. cece cccece cevccecececssvsvccccs 261 782 
for life, rent due on, how recovered. ...... ...e ce cess ee cnceees 262 782 
more than one year should be recorded........ éseameaiag ss GIL 891 
to De in writing. .......essesssesseseo 622 881 
LEGACIES. 
classed and defined...... ae ore eee ee SS neue A E 155 905 
in what order property subject to payment of..... eons Means 758 906 
preferred, What aTe... bs sas 4 eee eee seasick enit Essais veses 759 906 
abatement of, shared ratably by all of same class. ............ 760 906 
title to, passes DY Will. ssi selec cdsacke ce Ne th aeeey ares wears 761 906 
possession obtained only from legal representative........... 761 906 
specific, for life only, how legatee takes....... ee Te 763 906 
may be satisfied before death of testator. .......... eee e eee ee -765 907 
are due and demandable at end of one year.......... vericciaee 166 907 
bear interest after due. .......esessssssssuesssosnsssroesessoee 767 907 
for maintenance, and to the widow, bear interest from death 
of testator wa sae wean se eedee he sera awee eae Soares we. 167 907 
gifts do not reduce........... $9.6 84a dienes E T 154 905 
LEGATEE. 
takes subject to payment of debts. ...... ccc cece eee ee .... 775 907 
probate judge, named legatee, disquilified EET AE, Pr.C. 4 200 
may move appointment of executor. .... cc eee eee ee eee Il 202 
Contest WL ictiwina tas oten a celica ee a we cae wees ce aaa 19 204 
entitled to notice of contest of Will.......... cece eee eee eee 32 207 
application to sell........... cee cece 174 238 
bound to contribute, WhEN........ cc ccc cece es conc ete ceccaes 197 243 
required to give bond, WHEN 6 6 0:6:'00's ees cee peed o be edeeasseds 272 259 
may be assessed, When.......sesosessecsesesesososesoens 272, 273 259 
attorney appointed for, WHEN. .... ..ccccacce cecccccteecceces 308 267 
agent appointed for, WHEN........ccecssccccceccccsccvecs 291-295 264-265 
joint proceedings against, after judgment...... C. Civ. P. 426-431 125-126 
takes subject to payment of debts............ cece ewes Pr. C. 196 243 
lens 202 244. 
eeeeoeseeeaeseee eevee C. C. 711 899 
covenants and agreements of testator....... 633 883 
LEGISLATIVE APPORTIONMENT ...... .....Pol. ©. (ch. 48) —— 618-622 
LEGISLATIVE ASSEMBLY. 
cannot interfere with primary disposition of the soil....C. C. 168 768 
See Legislature. 
LEGISLATIVE ELECTIONS. 
how contested ......ssssasssscsssessossesenee Pol. ©. (ch. 47) 615-618 
LEGISLATURE. 
election of members—term of office................ 000 (ch. 2) 1 317 
sessions of, when and where ........sesssssescsecesrosesese. 2 318 
privilege of members and officers ..............ceccccececes 3 318 
breach of, punished........ 4 318 
contempt, a misdemeanor ...... cece cece ce cee scene ee ee 5 318 
oath of members, Tórm fedea asa ois ole So4 Oak ea NES RER 7 318 


” by whom administered ............. iiwess: 6 e7 318 
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Section 
LEGISLATURE—Continued. 
members may administer oaths, when........-. Pol. C. (ch. 3) 8 
each house of, judge of qualifications of its members to sit . A 
1 
OfÑCEeTS. eese Kiera Seen Bo alae wees eee Oe sles ean eet *10a-*10e 
how and when chosen...... Lita hn seen E 
duties of chief clerk in each branch........0+-..+eeee.eeee 13, 12 


to make roll of members.. 14 
to call sessions to order... 15 


Compensation of OfFICETS....... cc cee eee ec eee eens cece ceeneees 16 
removal of officers—vacancies, how filled......-........++++++ 17 
members of, resign, to WHOM .... 2... cece e cece ences (ch. 22) 1 
resignation of, before qualifying......... (ch. 27) 35 
vacancy, how E seed sa uate sane ta ie ahee: 35 
resignation of, during SeSSIOD............e eee ees 
apportionment of members.............- (ch. 48) -— 
to inspect accounts of territorial treasurer. ............ (ch. 8) 9 
discretionary power of, to modify or repeal grant of corporate 
DOWEL oie E Serer ween Selig Meaaiese C. C. 375 
not to grant private charters or special privileges............ 384 
powers of, to examine into aftairs of corporations.. 448 
not to interfere with primary disposal of the soil............. 168 
preventing meeting Of ...... ccccee cece cevee evens Pen. G. 114 
disturbing ses owe oy een rane AE TEE ATE EEN 115 
compelling adjournment Of....es.sseesersosesesesssssesrere 116 
intimidating membys of..... . en er ee eer PE 117 
compelling house of, to perform or Omit act............-e eee 118 
altering dratt of bill of...... oes cab cee Saas eH aioe eee 119 
altering engrossed copy Of Dill... 2... cece cence eee cee ec ccnee 120 
giving or offering bribes to members.......... cece cece eeeees 121 
members of, accepting bribes. ...... ccc cece cece cee eeenee 122 
witness refusing to obey summons Of. .....seseseesssesesreoo 123 
testy ar uuant a E a ame aee 124 
punishment for above oftenses .....essssoseeorsessnserereneo 125 
duty of, in case of conviction of treason.......... C. Crim. P. 546 
See Members of Legislative Council. 
LEGITIMACY. 2 
presumed cere Sete seeeateienaeenies patees ...... O. C. 87, 86 
may be disputed, by whom OBL 256 Sid cette sh oeat ue S 88 
See Illegitimate Children; Parent. 
LENDER. 
liable for defects in thing lent. .......ssesssseseessssessesee 1083 
extraordinary expenses. ....ssses.sereeseo 1082 
increase of thing lent belongs to........ cece eee eee wee eenee 1075 
may require return at any time....... ere we oad awaea ae LE 
but must indemnify borrower for damages | CVebtu ere ngs woe. 1084 
for exchange or consumption, cannot modify contract........ 1090 
See Lone cies rerata nan EREE eee 1074-1102 
LESSEE. See Hiring. .....cccce cece vuceceeees ‘Gage dikes 1103-1127 
LESSOR. See Hiring. 
LETTERS. 
private, belong to whom addressed . .......0e..ccecccceeeees 575 
can be published only by consent of writer.......... 57 
sealed, opening or reading of............ Pen. C. 718, 717 
sending threatening, to extort Money............e00. 613 
sending of, when complete. .......-..... cee eeee cues 749 
of administration, POT OL A ae eaecenes Pr. O. 55, 54 
must be signed by the judge, with seeks: 52 
who may claim, order of preference. . ST, 56 
issue only after notice .......... ........67, 66 
to special administrator .....e seses s ess. 94-100 
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768 
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INDEX. 
Section. 
LETTERS—Continued. 
revoked for cause, When. ......ssoseesseoos sso Pr. O. } an A 
of guardianship............ EE EE E siseh 333-345 
testamentary, form Of.....ssssesesessese eee adh pee aie oda E 53 
granted by the court. Se Na Mew Rew ben decorates 4s Oo, 005-06 
LETTERS OF CREDIT. 
deneda icere wacant awe ak denen uae E ee etarg ek C. C. 1688 
may be addressed to several persons ip wae dae kre:e Tere re 1689 
liability of writer of....... alee erie Mod SAGA ERR heinous 1690 
is either general or special. .....esssie seses rere ere ...... L691 
general, effect Of........sccccesccoscesncees Vere cosecececses 1692 
several may successively give credit Oss ETE 1693 
when deemed a continuing guaranty............0-. 1694 
-writer of, liable without notice, unless. ...sseeseesoseso coves 1695 
credit on, must conform to terms of...... peaini ees 1696 
LETTERS PATENT. 
may be recorded without proof ....0.ee50 ceoes cea h deed BAT 
LEVY. 
removal of property to Prevent EEEE P ear .. Pen. C. 636 
LIBEL. 
defined: ser eiissr sotineen Sew en ys ry ET C. C. 29 
defined, as misdemeanor................ Ria eek Pen. `C. 311, 310 
publication of, defined ..es..sssesessosossesesseeoseoleeseeen 314 
liability of editors, proprietors, etc., In. ......ssesesesucsens. 315 
malice presumed in, When........seseseseserrossecsessoren, 312 
truth may be given in defense................005 TEE E 
editors, proprietors, reporters, not liable, when. ere nina 317, 316 
privileged communications. .....s.essesesessesesesesosesoos 318 
threatening to publish...........seeeeseeeee EE E E 319 
indictment for, requisites of.. .......sssssosesses C. Crim. P. 227 
jury determine law and facts in...........cceeeeees rreren 346 
verdict in, must be general in form ......... ceeeee cece eeenes 593 
LIBEL AND SLANDER. 
action for, barred by twO years. .....sesssresesesss ©. Civ. P. 56 
| complaint in action for, what to be stated............ seses. 133 
answer—what may be pleaded..........cccee ee eeece cece sees 134 
costs limited by damages recovered .......... cence eene eee .. 381 
LIBRARIAN OF HISTORICAL SOCIETY. 
entitled to copy of statutes. ......... cece eeeees Pol. C. (ch. 3) 4 
LIBRARY ASSOCIATIONS. 
entitled to copy of statutes ...... cc cece ce ceneeeeecccce cence 4 
LIBRARY, SCHOOL TOWNSHIP................4- (ch 40) 129-134 
LIBRARY, TERRITORIAL. 
to be in custody of secretary....... Poiares veeesseseeee (Ch.9) 1 
appropriation for ........s.esssossssesassosssoasessesssseseo 2 
expenses of—how audited and paid. Pe ANE EE AEE 3 
LICENSES. 
of attorneys at law......... Te er Te ee TR ee (ch. 18) 1 
court may revoke or suspend......-.... 11 
town board may grant, for what...........eeeeeees on a 6 an 
treasurer may grant, how........ occvecseesenee (Ch, 24) 38 
for benefit of territory. ..........ccccecsacevrcevees (ch. 28) 80-82 
- to keep ferry—by secretary, wWhen..........ceeeeees (ch. 29) 59, 57 
by county board............-.. Sree eee 54 
to sell intoxicating liquors—by county ‘board. ....... .(ch. 35) 2 
town board E E TENS 6,7 
(ch. 36) —— 
-of peddlers and auctioneers..........+ fede ecules } (ch. 28) 80-82 
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T 1542 INDEX, 
Section Page 
LICEN SES—Continued. 
granting, to liquor dealers, illegally.......... ........ Pen. C. 723 1257 
pawnbroker acting without. .......essseecesseseccaceeeceeee 402 1200 
piloting without....... ET E sige daiis ga as sensns 443 1209 
See Revenue. l 
LIENOR. 

damages to, for conversion ............. Ue cena aes C. C1972 1110 
sale OF conversion DY s.<6:a nesses ass ae sea ee sews boa 9 5 wee aie a 1718 1063 
ie a paying prior lien includes amount paid in his lien........ 1700 (2) 1060 
to be made party in partition.......... 0 cee ee eens C. Civ. P. 549 149 
, not unless of record............ 550 149 
holding other security—how treated,.... 2.2.2... ce cece eee ee 568 153 

k ' becoming purchaser, receipts for his claim as part of purchase 
Co s PYICC css se ire Van Rade EEE 85 EE tas Vee AEE EEES 582 155 
ihe must enforce lien on demand of OWner.......- cee eee eens 668 175 
may purchase at administrator’s sale.............e.e-- Pr. C. 203 245. 

iy LIENS. 

of attorney for compensation.. .....esessess. Pol. C. (ch. 18) 9, 10 347, 348 
; of pound-master for Charges ........ceeeceeeeeeeeees (ch. 23) 114 399 
for special tax for making sidewalks ............0006- (ch. 24) 58 437 
for taxes on real property in general... .......... see (ch. 28) 56 476 

purchaser of land for taxes subrogated to, for additional taxes 
paid Dy DIUM soo seed ae a eae eee yeaa wee hE 67 479 
l of judgment against County. ....ssessresssseserereen (ch. 21) 14 356 
' for fees of justices in matters of estrays.............. (ch. 84) 16 527 
. mechanics’, attach to homestead..........ceeeeeeeees (ch. 88) 4 535: 
vendor’s, attaches on homestead...........- ere ere 5 536. 
a against county Es Rede eti ay cP ea E S Gas TT (ch. 21) 14 356 
ee: retail liquor dealer, when........-..202 wees (ch. 35) 12 531 
e i defined- encase eeose ana ra E EEA OE E Ea ©. C. 1697 1059 
é | are general or special.............+. sea Boe Use heed wees 1698 1059- 
te general, defined. .....sosesssoseesossesorerssoessoesecesae .. 1699 1059 
special, defined ......essesssosssccesecesoesanvoseseeeoso .. 1700 1059 
i , created on partnership property in view of insolvency, void. . 1466 1024 
i by contract, and by operation of law..........-..686. 1702 1060 

See Mortgage. 

p by operation of law, when created. .......ss.sseseseseecessse 1703 1060 
: may be created on property not yet acquired, nor in ex- } 466, 465 822, 821 
j E E N E E : } 1704 1060 
R: to secure obligations not yet in existence. .......ssessessseso 1705 1060 
z transfers no title cec rnce sins obi wow 4k 09 0 8 Wee OWS a RIOR 1706 1060 
à stipulation of forfeiture, void. .........sseesesesesesese os ... 1707 1060: 
: restraining right of redemption, void............. 1707 1061 
i not to be extended from one obligation to another ...1700 (2,) 1709 1060, 1061 
lienor holding the property, no compensation ...,.....+..+.. 1710 1061 
paying prior lien includes amount in his own lien....1700 (2) 1060: 
priority of, according to date, except...........seeeeeeeeeees 1711 1061 
vendor for purchase price... isese TE 1802, 1712 1077, 1061 
on several things for same debt—order of resort ee rere 1713 1061 
redemption of, who has right Of .......... eee ee cece ee soseo 1714 1062 
j interior lienor—right of subrogation E N ET 1700 (2,) 1715 1060, 1062 
redemption of, how made............... cece coso REENA 1716 1062 
extinction of, like other accessory obligations..........,..... 1717 1062 
by sale of property to satisfy.................-1718 1063 
conversion by liemor.......... cece cece eens 1718 1063 
not by mere lapse of time............ 6b 68 Siw wd 1719 1063 
partial performance..............ee08.- 1720 1063 
by voluntary restoration to owner ............. 1721 1063. 
is an IncUMDrAaNce. ......00. sewers Rare Oa E EE 633 (6) 883. 
of mortgage to be recorded.......... ies ue PES } R ai 


property of cemetery corporations exempt from,............. 561 86% 


INDEX. 1543 
d. Section Page 
NS—Continue 
M S aroe o baale, PE reestis oiae antene nase 0. 01808 1078 
of carriers for freightage .......esssoessseeo eseese.. .. 1244, 1806 990, 1077 
on passengers’ baggage for fare..... ne ales ESTEE 1274 994 
in favor of depositary on thing deposited...... Cee wesw as 1806 1077 
factor for his dues .......... . cece we eee Scat ce 1807 1078 
innkeepers on guests’ baggage........c «+. «1812, 1062 1078, 961 
mechanics 6.2.5 cose 20s va to reis enste ee iaai ee . 1814 1078 
for work done on personal property.. 

1814, 1806 1078, 1077 
partner on property of copartners..........-.e00: 1411 1015 
purchasers for repayment of price........... 1803, 1805 1077 
for care and keeping of animals................ e008. Pen. G. 695 1252 
of salvors for salvage .......eserssesesesesesesose C. C. 1794, 1207 1076, 984 
seamen, for WARES ....ssssseosuessesere seoeseronessesese 1810 1078 
how guarded....... Spee awe ban ccieee ee GN Sita we 1188 981 
TARE Ol cain ic ci ves EAN eee clea eeaents. 1794 1076 
ship-master for AAVANCES. 0... cece cree s canecs costes ceee 1809 1078 
vendor of real property, for price .... ....... sie ete 996, 1801 952, 1077 
waived by assignment............ 1802 1077 
: preferred ch avecerases ware igrana 1803 1077 
how waived..........+. suada 1802 1077 
of personal property. ..eseeses.... 1804 1077 
for services in making or repairing a thing............. 1814, 1806 1078, 1077 
of bottomry, see Bowtomsry. .ccecccccccccccccecccvccreees 1783-1795 1074-1076 
judgment. ss ons aed sas een eyes at ace She eam eae eee 647, 1813 886, 1078 
levy in sss cee emu diss ages EEES PA E 1811 1078 
power, defined, (see §§ 346, 347, De FO A cade we celai CaS8 o4re's 312 788 
on property of railroad corporations (bib wa eels dee Bde we 465 821 
may be contracted for in negotiable instrument............ 1826 1084 
miner’s lien for work and material ........... EE *18140-1814h 1079-1081 
railroad property, lien of party selling, ete . diea ns *18147-1814j 1081 
stallion or bull serving mares OF COWS. ....... eee eens *1814k-18140 1081 

writ of execution not lien on personal property before actual 
ICV Yes wie s yawiis os we Btw aees aes AT C. Civ. P. 317 94 
other security exhausted before enforcing........00..005. ~... 568 153 
who may hold mechanic’s. ......ccccscsccccccscerscccncece 655 172 
mechanic’s, for what allowed. ........0-.ceeeceeeececeeecees 655 172 
avoided soe cesia nres ena SESE t MES 654 172 
subcontractor’s, how secured. ......s.essrerecseresrerosseoo 656 172 

notice to railroad companies and contractors 
presumed. eses sT ee shee BSN ae ce Va 657 173 
must be filed in sixty DEVS iw gaa ewe egw aus 657 173 
limitation of owner’s liability under........ , 657 173 
may file statement in six months............ 658 173 
statement must be supported by affidavit.... 658 173 

notice of filing of statement to be served on 
contractor and OWNET..........cecceceeaes 658 173 
* proceeds of incumbered property applied to cancel........... 567 153 
in general, NOW created......ssssseeeseseessececoeeseosocco 662 174 
priority of .......ee0.. erena Oss SySebee Moke E teed away 664 174 
CXIENI OL .ctics.qsbes tas aiee TEE wee ese TTT er rere Tee 665 175 
on leased land........se seen ees a E wade eave T store ale 665 175 
superior to mortgage, WhEN...... cece ccc c ccc c ee cee ceceee 666 175 
action to GNIOLCE 6 io. bk WhO Ke dw oe nes HOE ewe eee ees 668, 667 175 
Satisfaction OL seernes sac esp vcetan tea ass ced eee teats 670 175 
penalty for not acknowledging satisfaction of ............... 670 175 
for keeping and pasturing stock, who may have.......... 751, 672 192, 176 
only against owner Of stock .......00. cc. eee ee ee ce 673 176 
on real property of defendant in bastardy ...... PEETER 740 190 
upon cattle for damages under herd law ...........0..e0eeee 751 192 
outstanding on real property, holders of, made parties to action 557 151 
follows owner’s share in partition....... sae ae ates oat e ae 565 153 
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1544 . INDEX. 
Section 
LIEN S—Continued. 
action to foreclose, on Chattels........-.++. treaued O: OY: P: ae 
jurisdiction in foreclosure of, on chattels........... eee e eens 
demand may be made on lienor to enforce... ..ceesseeeceees 608 
judgment for claim against estate not a............505. Pr. ©. 152 
rendered after death of debtor not a.......sessssse 154 
for executor, When. ...s....s.ssssssoseseeosoereeoe 153 
paid by preference, E T oe aetna ualetoun 258, 202 


* judgment imposing fine constitutes a lien, how...C. Crim. P. 445 
LIFE INSURANCE. See Insurance. 


- LIMIT. 
of price bid at administrator's sale ...........0 cee eee Pr. C. i84 
LIMITATIONS. 

must be pleaded by answer.......-...ccececeeeceee C. Civ. P. 37 
as to real properly. ...s.seseesecsseseesescsocsesoovseecesees 38-51 
Other CASES ersen a r E EEEE RE E a E AE 52-61 
when action deemed commenced so as to interrupt........... 62 
interruption of—disabilities and other Causes. ..,....s.sssses 63-73 
cannot be pleaded after judgment.......... . cc cee cee tenes 429 
time already run before Code, counted ......... cc eee erences 5 
when beginning to run and how continued...........eee eee 6 
interrupted only by promise in writing.... .... cee eee eee ees 73 
of right to contest probate of Will... ....... eee ween Pr. ©. 37, 31 
of absentee to contest probate of will..... sparked wanes 19 

double time to petition revocation of nuncupative will....... 
of time for presentation of ClAIMS..... ccc cee ee eee 144, eG 135 
of action on rejected Claims........ cece. cece twee ences cence 146 
claims barred by, not to be accepted ..... ce cc eee e cece eens . 147 
of time for pr obating nuncupative Will... ....eeeeee es cosas “42 
vacancy in administration suspends ......sssesssesesseseo oe. 149 
infancy and iusanity suspend...........ce cece eeee sere wees 37 
claims presented, suspended pending litigation...... escosess ANA 
of action by heir to recover estate sold by administrator. ..207, 206 
ward to recover estate sold by guardian.......... 387 
for recovery of estate sold by guardian a wide tele aa jae 388 
of time for commencing action to annul marriage.....C. C. 66, 55 
OF GIVORGGE 3 ises ice tae see es 65 

for disaffirmance of one 

CONETACE, ... cccccrscccceecs 
for discharge of guardian. . secant 138 
of legislative power to restrict disposal of the soil.....-...... 168 
of term of lease of real estate 0.00. cece cere cece eee eeeeeeeeee 203 
as to MATTIALE.. 06 655 eek canes ea ee wees Aenea Ou wae eee egestas 199 
of assessments on stock subscriptions .......+.e sees E ewes 424 
grant contingent ON A TEE. 066s. scee sees eer easeecracdouees 221 
corporate powers to declare dividends. .........seeeeevees 409 
contract for personal service........cccccsecccccccnes eee L137 
lien not extinguished by..........+..se0e. wie 6 ara dak Oia ves. 1719 
for redeeming stock sold under assessment. Sere re err woes 489 
Corporate franchise. .......ssssueseresesesesesoesssusere. 446 
In Cran 6ey ceri waardeee eases an E EE e ae TOE 612-618 
of ownership of real estate—insurance corporations.. ........ 501 
of action to redeem land sold for taxes....... Pol. C. (ch. 28) 75 
as to infants, indiots, and insane personS........sseesesssseso 70 
none İn MUTET. 4:8, scisg a sk hware Vow hana SAN Oh C. Crim, P. 88 
in all other cases except murder, three years.........eeee eee 89 
absence of party Charged, suspends... ...cseceevecceecccrccees 90 

LIQUORS. 

illegal granting of license to sell.......... as .-Pen. ©. 723 
selling to Indians....... ie hich dik E Trianan <.. 124 
MINOTS e rersse ie rar eaa a ES ssocsosssees T20 
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l 
~o ° JNDBX. 
ğ d. Section 
TQUORS—Continue : 

te eTo papers a gsi eee eats iiseeanciseeeenen. UO. fea 

at or in court-house........... E eae E OE 
on election day ..... os Sam pada MGR SEE sienas ie 78 
the Sabbath.............. ETET anal 728, 55 
on a Vessels ooir wae we Baws ds be 729 
within one mile of a religious meeting ............... 55 
to prisoners, prohibited......... peta sewens C. Crim. P. 631 
penalty against sheriff for furnishing, ,............. dca eats 632 
any other person furnishing........... e.s... 633 

LIS PENDENS. 
what is—effect of notice ...... ETE EAT C. Civ. P. 101 
in action of partition......... .ccccescevccccccsenses eea ia 551 
not required in action to foreclose mortgage. ......ssssssseo 101 

LITIGATION. 
encouraging and fomenting............ iota Sieceee Pen. C. 188-200 

LOAN 
defined: ss phe e ea wee kun hewn a eee eens ‘meee Ç. C. 1074 
title and increase of thing lent remain to lender......... evos LOTS 
lender may 1equire return, When. .....esessesess saroietan 1084 

See Borrower, seceressccccceen ie aE 1074-1102 
for exchange, defined..............cceeee. AEE 1087 
or use, at option of borrower Re E eres 1088 
transfers title to DOYrOWEI™.... cscs cece eect ees 1089 
lender cannot modity the contract. ....... s.. 1090 
laws applicable to........ PRM ee ee ree ea 1091 
of money, defined....... Pees as ase aes eA O TE N ... 1092 
presumes interest, ..es.sesseseesesoessese sses saa LOJA 
to be repaid in current funds.. E A E E 1093 

by mining and manufacturing companies to stockholders pro- 
HiNited cv awed sacicg eae es + irani E a Ee . 512 
how made by incorporated TOWN... 0 eee sjaa aiia Pol. C. (ch. 24) 27 

LOANING. 
money to procure the collection of claim..... .... Pen. ©. 200, 197 

LODGINGS. 
hiring presumed to be time adopted for estimation of rent C. O. 1117 
rent payable, when eer saoovessesoecoossesosooooseveeocaes 1120 

See Hiring. 

LOGS AND LUMBER............... vue aes ... Pol. C. (ch. 32) -—— 
defacing marks on, misdemeanor..... ee O Pen. C. 422 
taking, misdemeanor—punishment chutes EEA .....s. (OO 
receiving, purchasing, OF SCCTELING .... cece cece ee twee ee aces 137 

LOSS. See Insurance. ........ eer EE 5 E 3) } A 
to be shared by partners equally ........... TE ee Oaks 1409 

LOST GOODS. 
proceedings to TECOVEr ....2. .cceeseees RE. Pol. C. (ch. 34) 21 

LOST PAPERS. 
replaced by authorized COpY...sssesesesesssess esso C. Civ. P. 525 
copy of, admissible in evidence, When. .....4 .ceeeecceee scene 494 

LOST PROPERTY. 
concealment of, by finder........sceeceee ceceee ences Pen. C. 738 
removal of, by finder, out of territory..... .esessssssese .... 138 

See Wrecked Property. 

LOTTERY. 
defined atin died cosweievaucs caus EUERE ETE haa A 373 
RAV CRUISING iis die cary oe Stee wala oe xa Das a ESAS ae ... 387, 378 

lottery oMCess wise cednen edad da n e ess wae ets 381 

proposals ae EE lottery tickets............. 383 

buying lottery tickets. ss s.sesesree. E T TE EE 377 
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1546 INDEX. 
Section 
LOTTERY —Continued. 
buying lottery tickets to be drawn out of territory. ... Pen. C. 386 
drawing Of ....-. see cece ee cece enter eet eeeee eens ee aS 375 
insuring result of Crawing..........seeeeees ail ae aise see. 382 
keeping an office for lottery business......... (Vase narest se OU 
letting building for lottery purposes. ...e.e.s.sesssssevessoseeo 385 
offering property dependent On........ cess neeees nein saad 379 
out of territory, same as in territOry..... cece eee eee wee e eens 386 
a common nuisance—prohibited. ........... cece cceceee ... 374 
property offered to be disposed of by, forfeited ..... aueia 384 
selling lottery tickets.........0ceeeeeees Mate teeteewer ts 394, 376 
LUNATICS. 
defined, see Unsound Mind....... EE E E E E C. C. 13 
not capable Of OTIMO rie cone cease nei san E i Pen. C. 16 
See Insane; Insane Hospital. 
A 
M 
MAGISTRATES. 
defined enua e nuroa nihe T ET ... C. Crim. P. 93 
WhoaTéssisiooyicisensree gd sasn aieia i E wee rA 94 
May solemnize MALTiAge..... eve vecvscesorveccccceeces C. ©. 45 
not to solemnize unlawful marriage. ......eserrerssessee s... 54 
solemnizing unlawful marriage, misdemeanor.......- veseeewe D4 
See Justice of Peace. 
MAIL. 
service of papers DY....cccccesccseccccece O. Civ. P. 517, 515, 516 
sheriff may return writ of execution DY..........ceeceeeeveee 362 
shall not forward money by, unless........ See ee 363 
notice of petition to probate will may be by............ Pr. C. 16 
MAIMING. 
defined sla eweevcesetates Soya Cue s cet we TOER Pen. O. 265 
One S seli sertes tated NEG Ae E ea E Bi r a e EANA 267, 266 
Whatinjūring 19 resserc ceeste nisen anaE nE aa 268 
what disfigurement Constitutes ..... ccc eee cece cece eet e acer 269 
design to maim inferred, hOW....e.eesesssosussesrersssesss> 270 
premeditation, what suficient. .......s.esessssereressseseseo 271 
subsequent recovery «oe sold wine de ene bad eeaeSiasn tae va 272 
pünishment for icity cues oeen ewe bees ene Sanwa e wa aaa es 273 
committed in course of a riot........ E E T EE E 477 | 
animals, S60 Analisi wc case se Saeed ieee san ecae es 696, 695, 694 
MAINTENANCE. 
court may provide for, in action of divorce.............. C. C. 70 
to annul marriage. ...... peee 57 
husband to provide for wife and children................02.5 17 
wife to provide for husband, when..............eeceeees Meet. HD 
either parent bound to furnish, for children ...............0.- 89 
of the poor, how provided for.........s.essesseseseseseseseo 97 
action for, by public officers ..............00000. 96 
husband not bound to provide for step-children.............. 100 
MALICE. : 
denned asesmen ieee er Canes iat Ee ee i gawd Pen, ©. 772 
presumed, in libel, when...... (Ava h es pee ee ease E ye wed 312 
interest as punishment for....... ce eee eee ee eee CC. ae 1944 
presumed in arson, HOW....... ccc cece cece eee ee eee Pen. C. 523 
MALICIOUS MISCHIEF. 
defined esrders enor ss SEAE 26 A a eresas e ee 691 
Imistancos Ol. occas A vine a i S A AT 691-722 
subjects guilty party to damages Civilly............ cece eeeeee 691 
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Section Page 
MALICIOUS PROSECUTION. 
costs in action for, limited...........c02eeeeeeeee+O0. Civ, P. 381 114 
may be taxed against complainant, when.. 
C. Crim. P. *147@ 1295 
MALPRACTICE. See Attorney at Law; Physician. 
MANAGING AGENT. 7 
service Of SUMMONS ON ...sesssessesseooo oe heAreneas C. Civ. P. 102 26 
MANDAMUS. , 
rules of, in general... ccc ee ceeeee wees ereeeccenes TP 695-707 181-188 
by whom granted ..... E E E ate ETE 712 184 
laws applicable to.......e ecco ee ce ee eee e erence ee sceenenenane 713 184 , 
new trial im ......ceeeecees A sueeoe en tar ee ew E 714, 702 184, 182 
appeal iM... eve cere ewe cece eee eee e teen eee nte ec ener eseenes 714 184 
to enforce order Of Court ...... cece cence eens Pol. C. (ch. 21) 50 364 
MANIFEST. , 
ot cargo, making false ....es.sessssesesseseseseseree Pen. C. 626 1239 
MANSLAUGHTER. 
first degree, what is.........6. Ces ee ween Riad tapas eres eeees 250 1174 
killing unborn quick child................. paisa diese TERET 251 1174 
giving or taking drugs to produce abortion. .... errr ET 252 1175 
punishment fOr...s..sseesseresereseessreeseresresensos “e... 258 1175 
second dègree, defined........ EEEE lente sient made Gis ema 254 1175 
owner of mischievous animal, When......sess.eseesroseesesse. 255 1175 
overloading passenger boats and vessels ...ss.ssssnesseccsoes 256 1175 
bursting steam-boat boilers. ..... 6... cece cece ence cece eeees 257 1175 
other steam-boilers cic 00et idan cack te.de ieee ces esso 258 1175 
intoxicated physician; causing death.........sssssseser essee. 259 1176 
keeping gunpowder contrary to regulations...........-...56- 260 1176 
punishment for....... Seress: E E T E eas 261 1176 
Jurisdiction Of......sesesesessesesseeenresesssecs C. Crim. T oe PE 
x 511-526 -861 
MANUFACTURING CORPORATIONS.......... C. C. } *49Ta-*49Td . 840-841 
MAPS AND PLATS. — : 
of county, county board may procure......... Pol. C (ch 21) 31 360 
BULVEVOI'S DIAUS 4.5% dese ewes os bak ea Rainy e n e aa 98 374 
preliminary to incorporation Of tOWN.....eceesese eee (ch 24) 1 425 
town and city in general. .....0. ccc. cee cece ance nces (ch. 26) -—— 441-444 
MARINE INSURANCE. See Lnsurance ...sccsseves C. C. 1563-1629 1039-1047 
MARK. 
included in word “signature,” When........cecceeeecceeeeee 2126 . 1134 
on goods offered for sale, warranty.........s66. untai eais 1013 954 
defacing, on goods wrecked .......... ee ee ee Pen. C. 421 1204 
saw-logs .... Beevoeeesn ees see ReveenttORvnes csatesesen 429, 1204 
MARKETS. ` : 
town board to regulate ......... wueeeergevenk OL C. (ch. 24) 22 429 
MARKS AND BRANDS. sa 
: ch. 34) 1, 2 524. 
for domestic animals .......0.cee.eees EEEE Le *32-44 655-657 
MARRIAGE. 
contract defined.........0..00. E E E I 1 O.C. 34 742, 
what constitutes a .......esessssssosessaessosseenseos sso . 34 742 
implies mutual obligations..........c0eceeeee, sisted oare aa Seca 75 752 
proof of, how made......c. cece ceec scene ohceteese sere E N 35 743 
lawinl B60 £08 os oie evens ane. edwards cand atendes eaux 36 ` 743 
consent to, must be to present marriage...... iu dees iiiak Ob 743 
incestuous, What iS, VOId..... cece eee cee cet eeeeeeees sanss 38 743 
voidable, for what. Causes. .........ssssssesssssoeesseesereoo 39 143 
of step-parent with step-child, void..........esessssseessese 39 743 
bigamous, void, unless ........... cee cece cece ccc ceneees ives 40 743 
of Indians, when lawfully married............. piven pines 42 743 
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Section 
MARRIAGE—Continued. 
of Indians, by whom solemnized............. A CC. CG. 45 
general laws of contract do not apply.......... ETT ..|.. 43 
promise of, subject to general laws of contracts nsee. esses 44 
avoided, how...,.-... ee eee ee E 44 
foreign, when vad here era aoaaa aeee a cased EE 44 
how and by whom solemnized, authenticated, and recorded.. 
5 
non-compliance with law does not invalidate...... gd id Se 5a ” 45 
no particular form of solemnization required ................ 6 
pau to, must declare they take each other for husband and ; 
WG 65 ya ee RR he keg. see kee CATES ate e NS Oe ce a eres ea oe 6 
must be in presence of at least one witness. .........eeeeeee. 46 
parties married informally must make declaration .......... » 46 
declaration, what to contain and how executed ............ 46 
ow witnessed, acknowledged, and recorded..... 46 
disputed, may be examined and adjudged by district court... 46 
prerequisites to solemnization Of... 2.0... ..0ce cece cece renee . 47 
record of, to be kept by officer performing ceremony..... s... 48 
certificate of, to be furnished the parties........... ETET 49 
to be registered, when and WherTe.........sssesscessosssaese 50 
what registry must ShOW....... 0... ee cece weet eet eee eeee 5l 
certificate of, acknowledged or proved for record nate e FARS 2 
copies of, make prema facie proof.............. 
causes for annulling.............00. sirere esea... 38, 39, 40, 54 
limitation of action to annul. ......essssssreseosressesteeess 55 
legitimacy of children not affected by decree of nullity....... 56 
annulled for fraud or force—custody of children............. 57 
judgment of nullity, conclusive against whom. eante e ths Dhara 58 
dissolution OF -sere oso Ga eae ow hans Sean pessoas ao 59 
by divorce, see Divorce 5.5.56 sae eent £6 Sue e ees aa ikem aes 60-74 
subsequent, revokes wills 605. <<< Jase ee et oc a iesaeew ss 708, 709 
contracts in restraint of, void, EXCept...... cee e eee cone eeee 962 
promise of, damage for breach Of ........ 200 e ee cece eee eee 1966 
of woman, executrix annuls appointment. ........... Pr. C. 48, 61 
SMANCIPALES a MMOL: cos i cir eee a end Be ESS 339, 384 
falsely personating another in...........0eeeeeeeeees Pen. C. 615 
solemnizing unlawfully....... .. Ee ee ee ee Pee 425 
TNCCSLUGUSi sc 5.00¥ ow seve died ow we a E + aes EEEE ye RS EE 345 
bigamous, See BrgaMY...seesossessesssassesasssessessss. 341-344 


COMPUISOI o ceeas srst eeni eaa ees Sand phates G «s s 328, 327 
MARRIED WOMAN. See Husband and Wife. : 
MARSHAL, UNITED STATES. 


entitled to copy of statutes............. Coys Pol. ©. (ch. 3) 4 
is a peace officer ............0. serorari uota ssse Ou Orm. EP. -99 
may serve warrant of arrest.........essces>e eener 4 SW ees 98 
duty of, in suppressing riotS........ressssee TEA 45, 43, 44 
to disperse unlawful assemblieS.... ..rcescececscceccccccsase 48 


See Warrant. 
MASTER AND SERVANT. 


master— ; 
defined ...essesseseso neit siete aw eais re ere C. C. 1157 
may discharge servant, when......... Sea EE E San 1163 
abduction of servant from, forbidden........sessessees.e 32 
may employ necessary force to protect servant........... 33 
See Apprenticeship .......cceceeeee EEE 140-158 
AE E E E E T «©4157-1463 
Ship-Master esseer ee ee eee -es o 1173-1183 
servant— 
defined., sssr eters a Bade nee Sella oe EERE E 1157 
presumed term of employment. .....essresserrereesesas: 1158 
when presumed hired by the month........... nr a tae 1159- 


743, 746 
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MASTER AND SERVANT—Continued. 7 
servant— 
when presumed to have renewed agreement. ......C. C. 1160 978 
entire time of, belongs to Master. .sessssssssesosrese e.s. 1161 _ 978 
must account to master, HOW. .... cece cece ee ceeesees 1162. 978 
may be discharged, for what causes............. ve eeeees 1163 a 978 
abduction of, offense against personal relations........... 32 142 
may use force to protect self or master..........+.. sess.. 33 742 
may be apprenticed to master. ..........rseeseeee ae. 140-158 763-765 
right to free vocation not to be restrained. .............. 155 765 
MASTER IN CHANCERY. . 
fees of ..........-5 bac eccesece ea eweeees .. e... Pol. C. (ch. 39) 12 543 
may demand in advance .......... cc ee enone escosess 32 549 
to keep table of, posted....... ssesesssesooosessso ce... B3 - 549 
MATE. # 
defined .... cece cee cece eens cee ce wen eee cena eoeeeee- O. C. 1184 981 
employed by, and may be discharged by master.........-..-- 1186 981 
not bound to proceed ontunseaworthy vessel.....eceseseeeees 1187 981 
wages begin, WheEN...... see cceeee cee eee ence ee eer 1191 982. 
secured by lien ...... ccc eee cee eee eee e cece ee ween 1810 1078 
full, in case of wrongful discharge .......... . . « o 1196, 1193 982. 
when disabled by injury or illmess............ 4,..1196 982 
to personal representatives in case of death of.....2...1198 982 
forfeited by desertion, theft, etc .......... cece ceve cee 1199 983 
entitled to medical aid and attention.......... acces ee eeece .» L197 982. 
cannot ship goods on his own account........... cee cece wae 1200 988v 
must contribute to make good any embezzlement .......-.... 1201 983 
shipment, rights and duties of, regulated by law........-...- 1202 983 


MAXIMS OF JURISPRUDENCE ...seessossssese.e s.o.. 2062-2096 1129-1131 
MAYHEM. See Maiming. - 
MAYOR. 


may sOlemnize marriage...... sesecccecceuceseceectesceseen 45 T44 
prohibited from celebrating marriage, When. .......... 000. . 54 746 
may take acknowledgment or proof of instrument ........... 656 887 
See Towns and Cities. 
MEASURE. 
of damages—general rules........ cee c ee ccee meee eeeeee 1947-1986 1105-1112 
punishment, fixed by CoUrt......ccccceeeeeseeseeben. O. 11-14 1138: 
See Weights and Measures. 
MECHANICS, 
department of, annexed to Colleges. ..ce esse sscececences C. ©. 552 868 
MECHANIO’S LIEN. Bee Lien.......cccceeeeees C. Civ. P. 654-671 172-176 
MEETINGS. See Township Meetings. - 
disturbing lawful ..... vesosssossesecscseoososesere" z.. Pen. C. 475 1214 
TELIZIOUS esesesssssoseseseseseoeseassesosseon e... 54 1144 
PuUDliC...esosescsesossesececsesassocsessspeseeosa 14 1147 
MEMBER OF CONGRESS. ~ 
election of, how certified............. <... e.. Pol. C. (ch. 27) 33 452. 
MEMBERS OF CORPORATION. 
defined... ..... 2... cece ee seee en cence ecen nen nenescacces ©. C. 392 800 
of cemetery corporation, WhO aT€......sessessosesseeseessose 558 869 
MEMBERS OF LEGISLATIVE COUNCIL. 
how elected, and when......... cee ceeee e... Pol. C. (ch. 27) 2 444. 
votes for, separately abstracted........cceeceecscce cones e.s... OL 451 
election of, how Certified.......... ccc esevcecccercecessacees 31 451 
in case of tie vote, sheriff to call special election......... eoeee OL 451 
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MEMBERS OF LEGISLATIVE COUNCIL—Continued. 
resignation of, to whom.............. ssss4s POl C. a 22) 1 375 
removal of, for CEO aa Eea Ra SEERNE AI 3-6 376-377 
MEMORANDA. 
of auctioneer bind buyer and seller.. ..ssssosessosseseo C. C. 1028 956 
See Auctioneer. 
MENACE. 
will made under infiuence of, voidable.............+- Pr. C. 22, 31 204, 206 
vitiates consent........ ee eer rr ee ee ee C. O. 881, 878 929 
defined .....essesossseso Kakiwteuyewe eon MP rer re Tere re 881 929 
MERCHANT. i i 
taxed, not required to pay license...... TEPPE Pol. C. (ch. 36) 7 534 
MERGER. ; 
civil rights do not merge in criminal............. eh 5, P. e Di 
MESSAGES. See Common OarTier...sss.sssesesssse. C. C. 1295-1287 996 
MILE-BOARDS. ® 
removing or injuring, misdemeanor. ..ess..esseeeseee Pen. C. 689 1252 
MILE-STONES. 
removing or injuring, misdemeanor..........06. bséacaey skein 089 1252 
MILITARY STORES. i 
unlawful seizing OF. +665 cesses see KGsine se See Reds wala ese ewe ks 514 1220 
MILITIA. 
organization of......... EEE sinuss ss- Pol. C. (ch. 30) — 505-510 
may be called on to suppress riot . . ..C, Crim. P. 46, 4T 1280 
MILL-DAMS. 
rights, rules, and regulations concerning. .C. Civ. P. (ch. 39) 1-22 193-197 
MINERS. 
right of, against stockholders, for wages..........e..e+- C. C. 514 858 
lien on mine for work and material..............000+ *1814a-1814h 1079-1081 
MINES AND MINING. 
conspiracy and mob against.........c cece eee eee cece Pen. C. 735 1260 
in generalene iee ceed e e ea caus Pol. ©. } (ch. 81) — seers 
water-rights, ditches, and flumes.................. C. Cy #527-5278 861-863 
MINING, MANUFACTURING, AND INDUSTRIAL CORPO- 
RATIONS. 
limited to twenty years......ccceccccscccccecesccene TERTE 511 858 
object of, to be specified, ROW .....essesensasoseccecesesossse 512 858 
not to loan tunds to stockholders........scceeccecece secccess 512 858 
books of account to be kept, how............ eee eee eee ee ees 513 858 
annual statement of account to stockholders. .........0. ..0.: 513 858 
same—when, and what to contain. ... ...... cece ee cece ewes 515 858 
to be signed, vérified, and published, how............ 515 858 
occasional statement on demand.........--cecseccceeeec cece 516 859 
duties and liabilities of treasurer. ...... cece cece ce eee ee ees 516 859 
liability of stockholders for labor employed, joint and several. 514 858 
officers for misappropriation of funds............. 512 - 858 
directors for failure to make statement........... 515 858 
violating any provisions of the law... 518 859 
treasütoT esos naear E E EE 516 859 
office of, where to be Kept.....ss.sesessessoreoseessossosaere 517 . 859 
mining specially— 
articles of, to show, what. .sess.sess.es sasesesesoesso 519, 524 860, 861 
rights of, how forfeited........e.ssssosesscrecesese osese 526 861 
See Ditch Corporatwons. .cvescevercccscceace rere 519-522 860 
FUUMES os ia 5 is ee seas Ses alsa adic ta tac as red iS a 523 860 
Tunnel Corporations..... Deae be ree 511-526 858-861 


sale of, interest of delinquent member...............++¥*497a, 4975 840, S41 
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MINING, MANUFACTURING, AND INDUSTRIAL CORPO- 
RATIONS—Continued. 
held strictly to the law. . seseseesssesson seese. O C, #497d 
water-rights, ditches, and flumes saan a Maceo Si *527-527% 
MINING CUSTOMS. 
may be given in evidence, when........... e... .... O. Civ. P. 649 
MINISTERS. 
may celebrate marriage. ...s.s..ssceeee ees cecececees C. C. 54, 45 
exempt from jury duty. .........seeee: re Pol. C. (ch. 19) 1 
solemnizing marriage unlawfully...........+. SPEE Pen. C. 425 
public, exempt from arrest........ cece ee ceceee cece ccerseeces 25 
MINORITY. 
disqualifies to be executor...... 2. cc cceeeecccccevasees Pr. ©. 46 
administrator. ........ ee. osso eae EE TAE os» 50 
See Minors. 
MINORS. 
denned eerde esia e e aE a E eas C.C. 10 
unborn child to be treated as ......s.ssesesssoosressessenses 12 
custody of. see CRG .cc ccs 05 he Hoh Che eae hee os eae eS 14 
disabilities Ol. csi kas Vda dead newer daa dagie oranges eens 15-19 
civilly liable for Wrongs....... cece cece e cence sete ee eseeeees 23 
cannot be subjected to exemplary damages...............++- 24 
may enforce his rights by civil action, how ............+.+-- 25 
contract marriage, at what age.......... same ae aeiae 962, 36 
be adopted. See Adoption TEE OEE 107-116 
needy, may have allowance out of accumulated funds........ 208 
See GUATdİAN exc eave oan caw ees jes 066s dae odes 117-139 
Apprenticeship games pe ead ere wida PERS a weirs 140-158 
actions by and against, how prosecuted.......... C. Civ. P. 78, 79 
limited.. Sek cov ev oases tece sees 64 
costs, against guardian liable, when............. cece cee eeee 390 
service of summons on—how Made€....... eee eee cece eee eess 102 
guardian AON 23 wa hae we eeey teh esas aes rere oiai Pr.C. 1 
disability of, suspends limitations. ......ss..ssssseeseseeeo 207, 37 
incapacity to serve as executor or administrator...........- 60, 46 
See Guardian. 
selling liquor to, prohibited............... ETE Pen. C. 726 
MINUTES. 
of court, full evidence of notice given..........-++. Pr. C. 107, 67 
applications and proceedings to be entered on...........- 139, 93 
all orders and decrees to be entered in, how.........-+-.-0.- 299 
what to be entered i EE eee ree ere eee eT ee J. C. 83 
MISCARRIAGE. See Abortion. 
MISCHIEF. 
malicious, generally, .....ssssessssescesorsseseso Pen. C. 691-722 
MISCONDUCT. 
of executor or administrator—liability............. Pr. C. 205, 204 
judges of election, what is..........0.ec00- Sseteud oui Pen. O. 85 
JULOUS Judaica ea ni aea oi wet bb hess fae ere mew es Oe ee E 129 
officer in charge of jury ......... ce eee eeeee RREA gia Erans 134 
executing Search, serscisessccesecsesieerso ssi .. 177 
attorneys ..esesssecseseccsosoesosoooo rer re ecese. 210 
MISDEMEANORS. 
CONN OD a5 coe in aie se ieee 6 ery POOL Se Pee ee ere re 4, 6, 742 
HOW pūnished: .. 0c. cevccasscccsceseceenesenccevostenscceses 14 
NO ACCERSOLIES Mina Wein s swe abo ka ase Voie ue Seeabageaced 29, 748 
any injurious act is ..... Eeee aTa Eae T E 
aiding in committing is. .........s.osecesess eesesesonessecos 748 
the doing of any prohibited act iS.......se..sessesceesssees. 217 


defined........ clays re are ere er ee aG Crim. P. 4,5 
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861-863 


171 
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MISDEMEA NORS—Continued. 
may be tried in absence of defendant............ C. Crim. P. 294 
defendant may appear, in by counsel... ....2+.++0 oe eoe e 294, 237 
need not be present at rendering of verdict..... ... 391 
pronouncing of judgment... 480 
MISNOMER. ; r 
when allowed....... kamaa rer Cee aa l o oe f a 
MISTAKE. 
of consent vitiates Contract. ....sessssessesseos e... O. O. 877, 878 
authorizes rescission.......... E E re er 877, 2004 
only within certain limits............6++ 2009 
when consent deemed to be obtained by. .....2++.cceecceevee 879 
is of law or of fact...... ERAS RENO WE CaN ae Dai een gimba asinine ooo 887 
Of fact What ISinxs 6.5656 Ks te Oh OS a eae es seir TARE. S88 
law, when available to avoid contract..........soecsesesso 889 
foreign law is mistake of fact........esuesoseossesessuseso 890 
things obtained by mutual, not to be restored, until.......... 978 
does not invalidate pleadings, when.........+- C. Civ. P. 143, 145 
MITIGATION. , 
of punishment, when allowed........ceeeees e... Pen. C. 761, 747 
MITTIMUS. : 
what IS (s.4we cia cs seseriai Tere re re Tee ..d. ©. 131 


MOCK AUCTION. 
obtaining money or property DY..... .eecsesecseeoeee-ben. O. 622 
MODERATOR. 
of township meeting........cccseeeeseeceseF Ol. CO. (ch. 23) 19, 20 
Of school townShiD...ecssecccsccvcacovecns sccscesees (Ch. 40) 67 


MONEY. 


not to be forwarded by mail, unless........ seeeeeee CG, Civ. P. 363 
to be included in inventory...........0.ccceeeeeee e... Pr. C. 116 
need not be appraised in mortuary proceedings.............. 116 
applied to payment of liens, when............ 20.00 eee KEUR 202 
paid into court, When. .....e.ssssessseserosesecsoesooeoasooe 263 
to be invested, When oss iiss woe ke eS he e,s Waa Mie we ee en Eee 257 
promote election of candidate, how............. ...Pen. ©. 61 
obtaining by mock auction ......... cece cee eee enn e coceeenncs 622 
loaning of, to procure claim for Collection.......+..s.. . . 200, 197 
obtaining, under false pretenses. ......ce case e cence ccrecencee 616 
See Interest; LOAN. ccs cccccccnsvcvevcecs C. C. 1092-1102 
MONTH. 
defined aes sca saee eenean e ews ree er ee cere . e s 2123 
school, what iS ....e...sssssesoooesessesooras .. Pol. C. (ch. 40) 106 
MONUMENTS. 
coterminous owners bound to maintain. ...esesssese esse C. C. 272 
MORBID PROPENSITY. 
is no dèfense.. ms issnercer 6.50 see ae esa Pen. C. 18 
MORTGAGE. 
of homestead—how made......... cece eeeeeee Pol. C. (ch. 38) 3 
in general, defined ......s..sssocssescssesssesesesseeso C. C. 1722 
contracts of, subject to lien laws...... ele ween es er ere 1701 
is a special lien, unless sys cel aw eee oe ea 48 1700, 1723 
does not entitle mortgagee to possession, unless............+. 1733 
is independent of possession.......... cee cence eee ncees 1793, 1723 
possession may be subsequently given to mortgagee.......... 1733 
chattel, accompanied by change of possession, is a pledge. ... 1724 
transfers no titlësnocesiedeere s dereen ro anin E kn oaa Pe eae 1706 
defeasible transfer may be proved to be ai.....essessces 1741, 1726 
is an accessory obligation. .......sesssevesesssssesoseo 1724, 1717 
; 2093, 620 
accompanies the debt secured .....sssssessnsacesocooo } 1727 
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1737, 796 


follows the property bound into whatever hands eer nay 633. 711 
3 


PASS. ccesiw sien cdinwiewye Hie ee Ere eee CT : 1732 
does not bind mortgagor personally, unless. ....eeeee0e-L708, 1727 
WHAT MAY BE MORTGAGED. 


any transferable interest............ ou. eile ae aiuata ae 1727 

property not yet acquired......-.eeeeseeeceeeeeeens 1727, 1704 

in existence..... Fe ae ore PaSa 1704 

held adversely....... peewee ta PE ete 1728 

corporate franchises and future assets............ 466, 465, 464 

How MADE. 

in Writing so: shee sesgie een a E sca GME SN pian Wie B's wie wR Neg s 1722 

With power to sell. iscy bared dia vd R eee eee Saws eRe 1729 

executed by agent, power must be in writing........ ... 1730 

clauses of forfeiture and non-redemption prohibited...... 1707 
MISCELLANEOUS PROVISIONS. 

includes all that would pass by a grant.......... 347, 346, 1731 

mortgagor may not impair the security .............006. 1733 

any obligation may be secured by.......+..eeeceeee 1705, 1697 

executed under a power, binds the power, how....... 346, 347 

NOW foreclósed oise shies ho ener Sie wpa RaW E aes ee eRe 1734 

assignment of, recorded, operates as notice, except........... 1735 

by religious or benevolent corporation by leave 
Of the COUT isc idosarnxe ee wy ew eee See oe ce 542 


when given to secure payment of money, regis- 
try of assignment of mortgage is not per se 
notice to mortgagor, (see §§ 620, 2093, pp. 881, 
TIL eeu axa e om here vee asec ere ou o a bea areas 1735 (2) 
recorded—how discharged..........1735 (3, 4, 5, 6) 
OF REAL PROPERTY. 


form OL i ess erescres oad conse scene PTTL rT eee eres 1736 
follows the property mortgaged. ..... 0.2.02 cece recone 1737 
acknowledged, or proved, certified, and recorded, like 
OTATLUG erene hee See a acceed a ee wean Wwe pwataseee 1738 
husband and wife may execute, when....... PEI *85a-*85ce 
record of, operates as notice to third persons ........674, 1739 
explanatory papers to be recorded....... Trien Sieh ern 1740 
instruments of defeasance to be recorded............ . 1741 
valid, without record, as to parties and others having act- 
tual NOGICE aaee eee ceeeeees OOOO TIE CO Te 1756, 675 
OF PERSONAL PROPERTY. 
form LOM ge vin eay Sew S Oe ee re ee eee ee eee 1742, 
foreclosure of—two methods. ee ee Te rr et 1743 
void as to third persons unless filed with register of deeds. 1744 
filing of, operates as NOTICE ........ eee eee eee enon eeeeee 1745 
must be filed in each count y where any part of the mort- 
gaged property is situated.......ssssosessessre.s 1744, 1747 
property en transitu, and property of carrier, where situ- 
HCO iad eat tat ade ee ea Ee EAEE a E E EA NEE 1746 
filing, valid for three years. .........e.esseseessseseeo ... 1748 
to be executed in presence of two witnesses.............. 1749 
no acknowledgment or proof required to admit to be filed.. 1749 
register of deeds to file and keep the same..... oeeeevees. 1750 
how and on what evidence canceled........+...eeeeeeees 1750 
register to number each and keep an index.............. 1751 
mortgagee may take possession of property, when........ 1752 
property mortgaged subject to attachment and execution. 1753 
mortgagee’s right to be paid first...........0.. Daa ae 1754 
proceeds of sale, how applied. ......esesssssessssesoas .. 1755 
on ships, to be recorded with collector of customs........ 1756 
certain sections do not apply.... .........2505- 1756 


execution of, not restricted, when..... 
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HOW satisfied.: s.s: acre sesso riese vests e.s... ... Pr. O. 202 
enforced against property under administration a a ae 140, 153 
right of preference, how ranked .....esssssessesessssecseooe 258 
limited to proceeds of property mortgaged. .......s.s.ssseessses 259 
claim accepted, must refer to MOrfGage. ..... Lecce eee eee 145 
See Foreclosure. 
MORTGAGED CHATTELS. 
removing, concealing, or injuring .....0...e see eee eee Pen. C. 579 
MORTGAGEE. 
may foreclose by advertisement, when.......... C. Civ. P. 597-615 
action, WHEN. .i4 cies ea ec nee eee bese se 616-634 
may purchase at SAl€.....2 ccccecverseseceveenscovcevesseaes 605 
MORTGAGOR. 
may suspend sale by payment ....cee cece ccecevceceecees 627, 626 
FOCCEM isis oe tne eee Mado Gee Sek wale eA ee eee eww es 633, 607 
MOTHER. 
entitled to custody of legitimate child, when ........... Cc. C. 90 
j illegitimate CHG A E Pra) 
succeeds to property of illegitimate Child...... ....... eee eee 781 
property of, passes to child, when. ........... aean ass 778, 780 
entitled to letters of administration. .....c.ecsseeeees Pr. O. 74, 56 
Puardianship. essa sease voce ssewsc Co avew weer esse 337 


See Children; Father; Illegitimate Children; Legiti- 
macy; Parent. 


MOTION 

defined. ....s..cc208 esac esa WWid Calabro dain we eres ere ey ©. Civ. P. 510 
when and how made....... eee er eee er eee 510 
order of preference in hearing ..........-.054. EEEE ero sas 510 
affidavit in support of, taken by referee .....s.sssessesese.se. 510 
notice of, how served .......ssssesessese eso EER 512, 511 
to Vacate arrest. .....ssesesessese ENEA Saesnig 174, 175 
injünction eseese esun hos isana a e ei ciaes eae LOO 
to set aside indictment—grounds for.............. C. Crim. P. 256 
if not taken in answer, precluded .... 257 
when heard.......ssssosssecsseeseos 258 

denied, defendant must demur or 
leaden erran nee gael sommes a EEEN 259 

granted, defendant to be discharged 

UNLESS eaa a oe alee aie ewer 
for certiorari, conditions Of. .........ssse cedewes ede sae wwels 486 
to dismiss writ Of error.......sesessessssses.oeseeeeso . «488, 487 
for DEW IWS cand yada Men ENET wee AEE Sew ee 423 
must be made before judgment...............0.. 424. 
to arrest judgment, defined .......- cece ecu ecresseeeerces wee 425 
when to be made. .....ssoo....sossesesos 425 
court may arrest without motion......... 426 


MOUNTAIN SHEEP. 
PLOLECHON Of.. G1 Gaxe day ta kein tenets Pol. C. (ch. 41) #7, #12 


MUNICIPAL CORPORATIONS. See Incorporation of Towns 
and Cuties. 


MURDER ; 
denned ser eens. iaa aaa a Ea de aterddes Pen. C. 242 
design of, inferred from fact of ‘killing RE ee rT ee 243 
commission of act eminently dangerous is, when............. 246 
duel resulting in death 18 «ie see es doled eee kn sone esau ean 247 
resulting from riotous attack on mine............ geais 747, 248 
premeditation formed on the instant............eeeeeees «oe. 244 
anger and intoxication no defense, (but see § 17,)............ 245 
punishment AEOS Pee ee eee ae TAER E T ere 249 | 
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159-163 
163-168 
161 


166 
168, 162 


755 
756 
910 
908, 909 
214, 211 
273 


669, 670 


1173 
1173 
1174 
1174 
1262, 1174 
1173 
1174 
1174 
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URDER—Continued. i 
i local jurisdiction Of..sn...esssossesoeceseeee. ese. Crim. P. 86 1286 
no limitati ess essa sn En sr ake e E E a a 88 1287 
burden of proof În....e..essessesnesccssees ssssesecnooceeseeo 374 1329 
yerdict of guilty must designate whether punishment shall þe 
death or imprisonment ......... E E nw cients *393a 1332 
MUTILATING. 
election returns...... Tudo. CONSENT MAO eRe especies CNe Cn 716 1256 
judicial records ......+eseee ce eee ccc eee signee ean cian aie’ 149,148 1159 
books and records of Gorporation.........seeseccasccuees 569, 650 12380, 1244 
accounts of the public revenue. ......ssccccececee 497 1218 
| N 
NAME. 
ot townships, how chosen.............- Sores Pol. C. (ch 23) 3, 6 ; 379 
county: Clerk to record. .....ssessesssssssasss 5 379 
of town, how given ............ E nian ec we ke (ch. 24) 5 426 
child adopted, may change his.......... iain alee navaine ENSA ©. C. 114 759 
corporation must have Corporate. ........sssesesessessesese. 377 798 
of partners to be certified and reeorded, when..... 1445, 1446, 1443 1021 
of special partnerships. ......ssesesesesssssosseecseses 1452, 1451 1023, 1022 
fictitious. foreign partnership may use...... ies Sule EET 1444 1021 
special partnership must have..........cc.eseeee recess 1458, 1451 1024, 1022 
ot stockholders to be reported to auditor. ........cceceeeeees 498 841 
unknown, defendant designated by any..... ..O. Civ. P. 144, 752 43, 192 
true name ascertained, pleading amended............+2- 142, 144 43 
of persons, towns, etc., how changed.......seeeeeees E E S 188 
petition to change—what to contain .....esssssesessseenos .. 735 188 
name of town, etc., what to contain....* 736 189 
costs of proceeding paid by 
petitioner.......csseeee 737 189 
eftect of change, limited.. 737 189 
signing fictitious, as officer of corporation ....... .... Pen. C. 578 1231 
fictitious name in partnership.......sesen..sesrssesesossasso 410 1202 
to subscription for stock. ...s..esesesssesseso 639 1242 
of voter improperly registered. ......s.ssnesserecreesesseoes 70 1146 
instituting legal proceedings in false name€..........ceeseees 220 1170 
procuring arrest m false name. ..... 6. cc cece ces owe 220 1170 
unauthorized use of, in prospectus or circular ........eese04- 641 1243 
prosecution may be in fictitious name ........... C. Crim. P. 216 1305 
true name to be substituted, When.... cee ceeeveeececcececes 216 1305 
defendant required to declare his true name on arraignment.. 251 1311 
giving none, court proceeds accordingly.......esseccsecceees 252 1311 
true name given, to be emtered ,....202 cece ccsecccece cecccacs 253 1311 
NAVIGATION. 
PUES OL. nests ar Ge be sa ee a Rew re Geese: C. C. 369-372 795-796 
Obstructing .....ccvcscee sa Peseta Seis Seven acwaws Pen. C. 469 1214 
NEGLIGENCE 
three degrees—slight, ordinary, and gross.......+..... C. C. 2101 1131 
degrees of, defined 1.0... cc cee ccs eect cere ccccs EE 2102 1131 
paity guilty of, must suffer, when.............. cece eee eens 2096 1131 
of pilots navigating vessels............ ec cece ee cece eeeees 369; 371 795, 796 
every person responsible for his acts of............ ccc cee eee 979 946 ` 
of guest, exonerates innkeeper from liability...............0: 1062 961 
presumed against depositary, When.............cceeeeeeeees 1050 960 
ot-hbirer; liability fOr. deta: e isese eE EAEE a REE 1107 968 
employer liable for want of ordinary care............seeeee0e. 1131 973 
employe for culpable.............. atin EE A aE E a CIEE 1147 976 
common carrier liable for gross, of self and servants......... 1262 993 
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common carrier liable for ordinary, in exposing property to 


JOSS. cc cece cee cece cece nee e eee eee ee ee ceee eee erer C. ©. 1276 
of third person, dealing with agent, exonerates principal... -187 
agent binds principal ceca ease case aust enenenesen screenees 
insured, does not exonerate principal........ cece ceeeeees TH 
officer filing mortgage, does not prejudice............ 2+» 1751 


See Care amd Diligence. 


NEGOTIABLE INSTRUMENT. 


Cefined . 2. cece cece wee cee cet tenes cee e ee nese eeeeene oo 1821 
payable in money only, and unconditional. ..........-- seeeee 1822 
payee ascertainable at date of instrument...........ceeee eee 1823 

may give payee Option, HOW........ee cence cree ree neces ence 1824 

\ Gate of, NOt essential... ce cece ccee ccc een cere cess ceceeeces 1825 
may be inserted any time by maker...... dee e eee eeee 1828 

time of payment not essential cc. cece ee cece cee e ee eeeneees 1825 
place of payment not essential. ......... cece cere ce ee renee 1825 

may contain pledge of collateral security. ....... cece eeeeee 1826 
must not contain any other contract, except .......... eoeees L827 

six distinct classes of, specified. ......... 0. cece cee eee cee eeee 1829 

See Bills of HUCHUNGe oc. cee cseesevcccccccccsess 1882-1927 

Promissory Notes s... eee eeceeens terese 1928-1932 

Bank- Notes ..esesnosesessecssens ere 1935, 1936 

CRhECKS. cence ccc cevceecccsceeecescee vances 1933, 1934 

Bonds Lect eee eee eee recent eee eee eneees 1935, 1936 

Certificates of Deposit... cece ecceseceseeece 1935, 1936 

no time of payment specified, payable immediately........... 1830 

no place of payment specified, where payable..............+- 1831 

; payable to order of payee named......sssssssseessssessesneee 1832 
‘ | 0 <1: 5) Me been cee eee n eee ceeeee 1832 
' order of maker......... ee cece eee eee wee ceteee 1833 
fictitious name........... care e eee ecceaceee 1834, 1833 

presumes Consideration. ...... ccc eee cc eee eee eee e ae recone 1835 
indorsement of. See Jndorsement......+. cece eeeee «+ 1836-1854 


Indorser,; Indorsee. 
PRESENTMENT FOR PAYMENT. 


not necessary to Charge principal..........seeeeee evens 1855 

, when necessary, how MAGE. seers nee serrer errreresese: 1856 
by whom to be presented........... eee e cee wacce «+++. 1856 (1) 

to whom to be presented ...... cc cc wee e cere eee eeess 1856 (2) 

at what place to be presented. ......sssses.ssesoeso 1856 (3, 4) 

when to be presented... . ees eeeseeeeeeeeee o weeceee 1856 (5) 
excused 2... kc ccc cee ee eee ence cease tens eeeeee 1856 (6) 
apparent maturity defined ......... ccc cece eee ee eeee .. 1857 

of bill of exchange........ eee eee .. 1859 

promissory NOtC......,..ee eee eee 1860 


payable a given 
time after sight .1861 
falling on a holiday, next business 


GAY ssc cecc cee cccctaseeees ».. -2115-2118 

debtor able and willing to pay at place specified, equivalent 
to offer of payment......... See ee er 1855 

,  DISHONOR OF. 

defined............ SR ee 1863 
when presumed............5ceeeee eect e ence ceteeees 1858 
notice of—by whom given....... see cet eteee cee wee e ee eees 1864 
form of..... essens esesrosssensseese ween s... 1865 
how Served ......ceeeceeee esesoesooossossese 1866 
served after death, on T woe. 1867 
valid, when.,.....seee cece 1868 
; when to be served...... Larsosurssees wee eeeee 1869 
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NEGOTIABLE INSTRUMENT—Continued. x 
DısnoNoRr oF—Continued. 
notice of, when to be served by mail (see §§ 2117, 2118, p. 
11 


Day) E E E sree eee a ... O. ©. 1870 1090 
by agent and subagent, to principal........... 
1166, 1871 979, 1091 
to prior parties, time for giving ...0... 000+ 000-1872 1091 
inures to whose benefit.......... we Sed 8% niceieres 1873 1091 
excused, When .....ssssssssessseseoson e.. co.. 1874 1091 
on information that note will be dis- 
bhonorëd sss escena 1875 1091 
indorser secured, or maker assigned 
his estate .......ceccee ee S Rete wate aye 1876 1091 
by uncontrollable causes......ccee+e+-1807 1092 
DY Waiver.....s.esesosecccsoseo eevee es 1878 1092 i 
: > Of protest......... eer 1879 1092 
extinction of.......+6- SnD Gk woe ala a ee nig eta eee Wibaes SURG SER Eee 1092 
POVIVOE OL 6406545 450 Galen to UiCRUSTEw ke a N Debts . 1881 1092 
implied warranties on sale of........ seine gipiajesare tenes rere 1014 954 
duties of agents employed to collect. .......sesserceo siai --1166 979 
NEW PROMISE." 
to revive claim barred by statute—in writing ...... C. Civ. P. 73 16 
by administrator to pay debts of estate .... cc. ce geeeee Pr. C. 232 251 ? 
NEW TRIAL. 
CenRCUss.2rosbeVenws uaa er i tecdeahea we ese. s... Uy Civ. P. 285 84 
grounds LOL... eee eee cece Lee ee we eees E wast ns oeee 200 84 
application for on affidavit, When.... ccc. cceccccrccesersceee 287 85 
on record, WHET) eeo ridanie ia EE 287 85 d 
district court always open for hearing motions LOT siccaeaaaes 31 8 . 
notice of intention to move for—what to contain ............ 288 86 
motion for, when to be Made€.......seeececeecceseceeeeescess 288 86 
when heard...... S608 00.6 bale r ewes etree aie da aa 288 86 
where heard ......esssssecesesssoes. eet ee ee 290 86 
ordered by the court on its own motion, when..... insat wee 289 86 
may be ordered by supreme court on appeal............+.+.. 412 121 
in mandamus, motion for, in what court...... basin ahaa are ats 714, 702 184, 182 ~ 
decision granting or refusing, appealable...............65 ... 22 
in criminal proceedings, to be in justice’s court........ J. C. 142 > 314 
dened. e seeerrron i usi war EEEE ARETE C. Crim. P. 422 1336 
court may grant only on defendant’s motion ...s.ssesssessee. 423 1337 
what court has jurisdiction of motion for..............04: we. 423 1337 
on what grounds allowable. ......00... seccceccacceuce eves. 423 1337 
application for, must be made before judgment..........06. » 424 1337 
court may grant, on its OWN MOtiOn...s.e..sessssososseserses 426 1337 
order, when verdict defective. ......esssesssecssse 400 1333 
supreme court may order, when...... Tore ee eee eee +. 495 1348 
NOLLE PROSEQUI. 
BOMBER, vows Via cae es daw Sees odbauesevasa AERA aianei ie 600 1366 


NON-RESIDENT. 
intestate—appeal by, prosecuted by representatives. C. Civ. P 87 21 
515-517 142-143 


notified by mail...... erbelee vests ewe wee eccneccene s... } 520 143 
property of, subject to attachment. ......s.ssssesesaccecssseo 197 55 
attorney appointed to represent, when............ EEE 505 140 
plaintiff to furnish security for Costs. ... 6. ees Salas ey sie 397, 400 117 
service of notice may be made on clerk, when......... ese... 520 143 
by publication........... $a8 Keres ET a eae 151, a 

summons on, by publication. ......sesese seee.. 553, 104 150, 27 

when complete. . aako Saaana 106 
rights of, reserved by the court, When.sesssesesosseseesecss 229 69 


Lal 


a mime seam: Heth 5 


1558 INDEX. 


ro en ae eee 
- 

~ + See sl os 
- ae 


jè i A 
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$ NONSUIT. See Dismissal. 
Bi NOTARY PUBLIC. 
i appointed by the governor .......+..+-..-.++-Fol. C. (ch. 17) 1 
‘ar is a territorial officer ..........ssossecesescesceceso esevoseoe 1 
iR re term of office, four yeaTS.....essseessscoosooresesecesecosseo 1 
rie oath OF office s aque cay ota ees pe En dea Ea tae EANA 2 
Hae a Bond OF. 
ae a, 10 the territory sesh hae fuses ee eine es aA FORRES 2 
Ta CONGINIONS OL cs csccuses theeys Eae (ch. 5) 2 
: penal SUM OL o tsns see Pee wee aea see See oS (ch. o 2 
- number of sureties required........ 2c. ceeeceeeeeeees 2 
delay for PIVINE jovi sts arse deka Sealey Wasa 48 eee (ch. 5) 10 
Be failure to give—VvacanCy.......ssssesesssesesrererssereno 11 
E e approval of, by Whom. ......essesssesressesseseoo (ch. 17) 2 
Si how executed. ......sse o cececceeeees (ch. 5) 8,3 
Sosy a account, condition precedent, when......... 3 
Pr to be filed with secretary of territory........2 ee. (ch. 17) 8 
es how construed sii cevewoid eis eret o oer tnta Na Selene (ch. 5) 12 
| to have Official seal... ... cee cece eee c nec ee eens cscnes (ch.17) 8 
: DUTIES OF. 
7 to protest bills and notes ....s...ssssesessecosesoseeeses >. 4 
notice of protest, to Whom ..........cccececneceeccccece 4 
HOW SOrVed iv saenws se Ceiiwieueeat ates 5 
to Keep record What tc. esas oe ose csi sods tens ee taessa 6 
i record of, Or copy, evidence. .... .sssescosaseeseessoseeo 6 
i a records to be deposited with clerk of district court in case 
a Of VACANCY. banc icet suns AAA E a E E aa 7 
i commission, with signature and impression of seal, depos- 
eo) ited with clerk of district court. .........sscseesocssese 9 
; same—revoked, secretary to notify, whom............... 10 
p oi authorized to administer oaths, how........ ce die te (ch. 20) 1 
: acts of, entitled to full faith and credit........... (ch. 17) 11 
+ fees OL; croasser Fic aroen ate wis Simin! 46 SOW an 48 x (ch. 39) 17, 33 
A may take proof and acknowledgments of instruments.. 
; C. C. 658, 657 
« may issue subpcenas for witnesses.............. C. Civ. P. 447 
l take deposition.......seesesssseecssevessoceoo pete eels 471 
: NOTE OF ISSUE. 
t What to state... ccccccesccscee er re PTE eR ee 238 
| NOTICE. 
; is actual or constructive............ sasare E aes C. C. 2106 
5 actual, defined.........scssessursossoscosooe tebe sue Seek 2107 
? constructive, of chattel mortgage. ..... cece ee eee eee ene 1745 
È What AS care eree cea eeaeee E aes Woes 4 674, 2108 
> registration is not, WHEN... . cess eee ee eens 1735 (2) 
when person deemed to have......... kia esia 2109 
false, not validated by subsequent event ....e.sssscessseceese. 2110 
minor entitled to his wages, until.......... cece eeee eee aes 103 
to tenant to terminate tenancy at Will........... eee eees 240, 239 
of intention to re-enter. ......esessssrsesesresseerees es... 242 
i not required in action to recover possession, when ceeee venous 243 
to change terms of 1ens6 5 voc ous ivdene ne ves shad sa wanee aes 261 
e by coterminous owner of intention to excavate .............. 268 
of assessment on Corporate StocK.......... cece eee eee cane 423-430 
public, by railroad companies, of time of starting trains...... 474 
to unknown owner, by railroad companies, of location of 
tack etC chan. wawas ca wains EE ERE D de eas si ee een FOR eee 455 
constructive, by deposit and registration of instrument....... 674 
; actual, supersedes necessity of recording.......essesssosesese 675 
avoids fraud, unless...... ..ccce eee ee eee a Vie OREN Ss cae nae GIT 
to creditor of deposit of tender.......... ccc eee cece cece eecees 849 
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OVERSEERS OF HIGHWAYS. 
one for each road-district elected at town meeting....... T 
(ch. 23, pt. 1) 12 
elected viva voce...... E peas ersleberolm w Raia Rima ee eens 6s .. 24 
term OF office ececdis cides ceei ceed evaves eer ee ree ee i 
to file notice of acceptance of office supers ee 44 
to make and repair highways. ..s....esreeos ... (Ch. 23, “pt. 2) 6 
to be appointed, when and by WhOM...... eee eer eee e cence eee 8,7 
penalty for neglect to discharge duties..........cceeeececese 9 
to be furnished with highway tax-list.........cceececevceene 14 
may add other names to list, When. .....esssssesscesseosereso 15 
to notify persons liable to road tAX.....sceeeeeseccceeceees 6, 16 
to remove obstructions, etC.......seecseseseosaosorasesoseeen 17 
may commute road Tabor taX.cccseeeceeseeceaeeeeeeeceeees 19, 18 
accept substitute laborer....... ror eer ee eateiaese AL 
require party to furnish team, cart, or PlOW.......+..+6- 20 
penalty for refusal to obey overseer’s NOLICE..... ee eens ses.. 22 
to lodge complaint against delinquents. .....s.sesssesesesses |œ. 23 
may not excuse delinquent. .......sesesseseccssecsseso sawi Al 
compensation Of........s.esesecseseseeo Pe re ee eee essed 28 
to return tax-list to town GleH Ie port cect snd aud outa 29 
penalty for neglect... cececsees 30 
when to have roads worked. .........eseeecseecees re ey 32 
to make report to annual town meeting............+060. (ame 33 
to pay over to supervisors money on hand........-.e0.seees 34 
penalty. for neglect.. 35 
in towns and citiesS.......esesesesacossesossacossascessseses DO 
OVERSEERS OF THE POOR. 
county commissioners ATE... .eccececerveeccesenvceees (ch. 383) 1 
See County Commissioners. 
in organized townships, elected.......... seee ee (Ch. 23, pt. ol 24 
duty of, in case of parental abuse of children.......... GC. 0. 94 
to claim provision for neglected child, hoW.......... c.ssosse 96 


consent of, necessary in apprenticing childr en, When ........ 141 


must file exemplification with probate judge ...... wey ewe wee's 


148 
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OVERSEERS OF THE POOR—Continued. 
to see that poor are properly treated.........ceeeeeeees ©. C. 153 
redress all wrongs Of the POOF........eeee cece ee eceseene 96, 153 
OWNER. 
ali property has. ......cccscces cccccencrvcceseee ere rr eee 168 
. who may be, in this territory. ... i ssess ness ccdewe weed sees ees 170 
entitled to products and accessions of thing owned ...... 1104, 209 
i ot income accumulated during suspended ownership......... 210 
i, present interest entitled to immediate possession.......... 181 
f ¥ land owns the water thereon, how ......cccecseccceccceces 255 
pa life-estate may use as owner absolute.........- 20 TETE 256 
iH estate for years or at Will—rights Oof. .......ssessescsesse. 257 
¥ if controlled by contract 258 
Lids has*same remedies to recover rent as grantor had............ 259 
i as lessor, right to change terms of lease, hOW............0008 261 
uF has right of action for injury to inheritance..............8.. 264 
Ky obligations of, to keep buildings in repair and to pay taxes... 271 
“G See Uses and Trusts.....cccccccccccscccces e e e o o 213-295 
a v a A E nes ua EAEE EAT seta 296-358 
defined, as to mechanic’s lien.......s.sssssssesocse. C. Civ. P. 669 
herd laW....essesesss E E sare 748 
E OWNERSHIP. 
defined ese deine eee eae a e ae ane tales 222-0. C. 159 
: what may be subject of........ccccseeees ea nea ae ede Mawes 160 
l wid aènimals; how: esseere e taer una a WARE a aa a S 161 
i? of land below high water, regulated by congress.” TECE Eie 169 
a. territory owns all ‘dedicated to public use ...essseesa. 169 
gis is absolute or qualified ........c0vcsccccceces viele N EAER 171 
beg absolute, defined. <5 050 hence wits nes a enav eta un sieru 172 
ho qualified, CONNEC acarvin e eunes e Geto EEEE wees cose 173 
ee interests are present or future, perpetual or limited.......... 180 
Vy) present, CeUNCCs. 6.05 Portas ose Wi wee ARTA RSIS oe 181 
ate future, defined CeGudeam nate oad eosin wa ema weates .....- 182 
a none recognized by law, except.........+.65- 195 
“l pass by succession, will, and transfer........ 191 
o posthumous heir may take.......esesesses.. 190 
Ex not void by reason of improbability.......... 189 
yoid, WHEN: ss 2sauycareeteta i dakan tem heme 202 
is either vested or CONTIN PONT.) sv cin wee esd s 185 
when vested. .......esesesosssssee a Wigs Sind tae a 186 
when Contingent.. ....sssssasesessesssseeeo 187 
SILCYOR LIV . iessen ne ka EEEa 188 
how created and limited. ......sessssesso 230, 224 
in income, governed, by what laws.......... 204 
power of appointment does not prevent vest- 
i INE aei nE E EAN ee AS E O E E 238 
perpetual, E is ee N 183 
limited, defined. ... s.. .essosscesesecosanssosseeee 184 
i in real property denominated estates ...........4.. 193 
conditions of, GeHNEds.A 6.0474 css ceau wep en tewee cae Cow chee 196 
precedent, fix the commencement of the interest 197 
subsequent, fix the ending. ......sesssss sesso. 197 
- illegal, malum in se, grant VOI ETET 198 
malum prohibitum, condition void, but 
grant Operates .... 2... eee ee ee eee 198 
imposing restraints on marriage, void, except.. 199 
restraining alienation, VOId.......... ccc wees 200 
‘Mimited vs5se0e4sece 201, 202 
term of lease Umited si... cess cas asiewe nes venus 203 
OF ESTATES IN REALTY. : 
Geno mnated 3...565s eurie nen s ceased iE e aTi 193 
governed by laws of this territory. ......sesssesesssenes. 217 
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OWNERSHIP—Continued. 


OF ESTATES IN PEAT on ned 
classified as to duration of........ssesesssresessee. C, C. 218 


PAPER. 


PAPERS. 


in fee defined........eec cee came Maes aeaaaee 220, 219 
tail are abolished. ......esserssessssessosesessosessso «2. 220 
for life, may be created in a term of YEAS. essence ees ee 230 
successive, only to persons in being ...........06: 234, 231 
may use as Owner in fee, EXxCept....... eee cceccceecees 256 
years, are chattels real....... eee eee ee eee eee eens 222 
can be suspended only as power of alienation 228, 227 
at will, are chattel interests. .......... ce cence cece eecceeese 222 
how terminated—notice to tenant............ 241, 239 
notice, how served. ......esssssssereseroserseses 240 
nght of re-entry reserved.. ...s.sessessseserssse 242 
action for possession, without notice............. 243 
remainder in fee becomes a contingent limitation........ 221 | 
freehold, what iS 6s sae ecuci anche swe seid ecw ne eee ee 223, 222 
may be created to commence in future.......... 230 
reversion defined...... oer tere ey terre ee See Tere 225 
remainder defined...........:cc eee cee sec eee cee e cece eens 226 
contingent, may be created on prior.......... 229 
may be limited on estate for life............-. 230 
When takes Cfe@Cti.cc evict ees e eesis ee eke ss 231 
on successive lives prohibited, unless......... 232 
not on a term of years, unless.........+..e05s 233 
limited to persons in, being ..........e ee ceeee 234 
may be limited on a contingency............. 235 
‘limited to liens—who take and how.......... 236 
for life or years—takes effect when .......... 237 
extends to what, see Boundarves ......... 8eeV eae asa. 205-270 
mere possibility not subject of ...... er ere eee 192 
how terminated ............ cseccecscvees TET 211-214 
by insurance corporations, limited........... vara G eae eee 501 
religious and educational, limiitidest ran are ee . 540 
P 
defined sok eee tick Goad Sa E e kG bald Me ewe ke wees 2111 
what, compose judgment roll. ....... eee eee eee eee C. Civ. P. 299 
See Judgment Roll. 
transfer of, in change of venue........... ‘Nek eae mee eee 95 
who to furnish, on the trial... . cc ee cece cece eee aiota 240 
exhibit of, for inspection of opposing party. ....sesssssess 436, 457 
may be excluded from evidence, when ........ Peer eee Te 437 
certified copies of, evidence, When..........6 ccsece cscs 525, 507 
See Copies 
transmitted on appeal........eecueee $Se eRe Gees owed Cee 408 
SCIVICO OL soscianie cusses tay thee ete Ouse dae hae bets eee 513-515 
See Service. < 
original lost, copy substituted .......sess.ssssessesssnccseso 525 
jury take what, on retiring for consultation ........sseses.. 252 
production of, enforced, hOW....s.ssssresesosesso Pr. ©. 127, 125 
of record transmitted to district court, When. .......sssseseess 4 
clerk of district court to return, When. ..s.esssssesses PE 5 
belonging to estate, included in inventory. ........00....008 . 115 
to be exhibited on order of Court .......s.sessssesosesso J.C. 60 
genuineness of, admitted if not denied ...... ce. cece cece eee 61 
of justice of peace deceased, deposited ...... etki emia nig a 87 
what constitutes record of criminal action.. ..C. Crim. P. 446 
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Section 


furnished to sheriff as warrant of execution......C. Crim. P. 447 
in case of a fine, as in civil action ....... 448 
warrant of imprisonment—copy of judg- ii 


MONG opti serv ree a Tee a 
warrant to execute death-penalty, formal, 
by the judge........ee.. sees saes 453 
what jury may take instrument in retiring . ites a des Roman Walaa Bases 383 


applicatious for pardon to be filed with the secretary......... 551 
party held for trial in another county, to be transmitted . ie E 


to be transmitted in change of VenUC...... cece eee e eee eens 0 
defacement or destruction Of ...s.e.ssesesseseseses Pen. C. 172, 148 
may be retained by officers, When.. ....0. secece cece ccsetesees 162 
PARDON. 

governor may pardon after conviction, except.....C. Crim. P. 545 
legislature only may pardon treason........+sseeseees es... 546 
governor may call on judge or district attorney for statement 

Of TAGES: erenn Ea nae ea Ge ON Sak aw EEEE a veveacee 048 
applicant for, to notify district attorney of application...... . 549 
notice of application for, to be published........ cee ceee cee 550 
papers to be filed with secretary Of territory .....eeceeee veces 551 
applications, notice, etC. ....sesssessssss. Cana «s. ¥551a-551d 
governor to report to legislature annually each Case.......se0 S47 
does not restore maritalrights..........seonessseeseesso ©. ©. 41 

PARENT. 

abduction of child, offense against.....ess.scssesseseeesssees 32 
may employ force to protect Child..........0. cee eres eee: 
obligations of, to support children........... Diaea See e } 98, 5 
power of, over children, ceases, When.......ssssoessossoseese 95 
duty of children to support, when ....... acaba ao aemate bere oio ee. 97 
not responsible for acts of children...... Sc seen reaa ts eawae LOD 
relieved of care of children when adopted.. teeters D 
consent of, required to apprentice child............... se... . 141 
not liable for breach of indenture.......ccececcecaceeeeucees 142 
entitled to custody of their children ............ sse.ssosass Il, 90 
succeeds to estate of deceased child....... bi Rowe eaaa s woe 778 
has no control over the property of Child.......... ccc eee eee 93 


See Children; Father; Illegitimate Children; Legitt- 
macy; Mother. 


PARTIES. 


» ~ ftis ab 


in civil action, how denominated...........000. vee 0. Siy, P. Fe 
special proceedings.........+. err er Tr Cre eee Ee 
appeal cerot ian ee hha nse E wane hs nee Wate Weegee 406 
either may be made witness for opponent........... voce 439-445 
may be witness in their own behaif......... E s we else ews 444. 
death of one or more, effect Of ACTION fives ses din ee sacccnes 85, 88 
TDLCTV CNOl eas wanes eee o" Meee a a waet al ee aees ..... 90 
interploade T iine necessera nret aiei decesos eesosa IL 
See Defendant; “Intervenor; eg 
how denominated in probate proceedings.. c...e... Pr. C. 307, 22 


who to: be jJolned sers ariasss Peewee eee wewwnls CENA aaes e.c... 216 
may appear and act in person or by attorney. s....se.sssJ. O. 12 
failure of, to appear, trial proceeds, hOW...essesesssescosssa 5D 


to crimes, are principal and accessory.. ....esssssesso Pen. ©. 26 
accepting gifts from, misdemeanor, When... .....ssreseseeses 130 
in writ of error, how denominated. ........ s.s.. C. Crim P. ss hs 
prosecuted criminally, defendant........... Le ee ree 
PARTITION. 

of real property, action for........0..sseeusees C. Civ. P. 548-596 
minor in, represented by guardian..... seb we uae dees Daiena 79 
place of trial in action of Sp eatin eee eee re re ieerece “02 
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PARTITION —Continued. : 
of estates in generĖal.....sssssssssee.ssoessssess. o. Pr. C. 269-290 258-263 
See Legatee. 
taxes to be first paid.. ......ssessessessessosoens esesesssseno 278 261 
decree of distribution, what............. ETETTTETETETETT 275, 274 260, 259 
delivery to executor under foreign will..............ceeeeees 276 260 
commissioners to make, among heirs, etc............... + - 279-290 261-263 
when some of the heirs have conveyed....... beet eceeees ... 282 262 
agent appointed for non-resident heirs...........0 cee sess 291 264 
of township lands.......cecccesesecccreesaces Pol. C. (ch. 23) 97 , 396 
PARTNERS. 
WhO Aare. .....2eeeeeeaee Leers chee eee ee cece eaeees s.. 0. C. 1404 1014 
part owners of ship are NOl. ....ssesserassessosea sen eeeeeee 1405 1014 
consent of, necessary to form partnership, .............. ....- 2406 1014 
all necessary to admit new............eeeee- 1472, 1406 1026, 1014 
to share equally in profits and losses, when.........00. 0.00. 1409 1015 
share of each, in partnership property, what........ beeeecene 1409 1015 
interest of each, extends to entire property of firm........... 1408 1015 
sharing profits, to divide losses, unless ...........e eee scence 1410 1015 
right of each to have partnership property applied to payment 
of partnership debts............. chee e ee reser teste eerens 1411 1015 
surviving, succeeds to interest of deceased partner in trust... . 1442 1020 
right of, to dissolve partnership, how ..............406- 1432-1435 1019 
relations of, mutually confidential .........sssss essere sessoe 1413 1015 
held to highest good faith towards each other.............+.- 1414 . 1015 
to be reimbursed for expenses incurred. ......ssessessesossoe 1415 1016 
to be indemnified for loss incurred ......... ccc cece eee eeeeees 1415 1016 
to have no compensation for Services...........eee eee eeeeee 1416 1016 
may renounce partnership—notice, exoneration............6. 1417 1016 
renouncing, has no further claim to profits............+.00. 1418 1016 
POWER AND AUTHORITY OF. 
Majority Controls... se...ssesesessseess ee rr 1420 1017 
general, only to transact business ............0..005- «+ 1449 1022 
may sue and be sned............ cee cece ce eeenes 1462 1024 
each, a general agent for all. ......... ccc eee ee eeeee 1373, 1421 1009, 1017 
special limitations of powers Of. .......esssesoessseccess 1422 1017 
cannot bind copartners by act of bad faith............... 1423 1018 
after dissolution of partnership, what........ &.... 1438, 1442 1020 
any member may act in liquidating affairs............... 1439 1020 
to appoint partner to liquidate............ css cee cece cess 1440 1020 
liquidating partner agreed on acts exclusively...........-1440 1020 
acts of other partners valid as to third persons........... 1440 1020 
special powers of liquidating partner .............. 1442, 1441 1020 
limited ............ 1442 1020 
to administer share of deceased partner in trust.......... 1442 1020 
SPECIAL. 
may inspect partnership affairs, and advise............6. 1460 1024 
loan money to and become creditor of firm.......... 1461 1024 
deferred, in case of insolvency.............0005 wee eeeee 1461 1024 
may not withdraw his capital. ..... 0. eee cece eee eee 1463 1024 
becomes general partner, how........ eee ence csenes 000 1465 1024 
may draw profits. ........ cece eee ec enee eee ener enees 1464 1024 
OBLIGATIONS OF, TO EACH OTHER. 
to account to firm for all profits made........ 1424, 1427, 1415 1018, 1016 
to engage in no business to detriment of firm....... 1425, 1426 1018 
LIABILITY OF GENERAL PARTNERS TO THIRD PERSON ....... ; 
950, 951, 1467 940, 1025 
; 1429 - 1018 
for each other’s acts...... oa cece eee ceceenenee 1366-1375 1008-1009 
of one held’ out as partner. ......... cess ecco eens 1431, 1430 1019, 1018 
continues until notice of dissolution......... + +eee- 1436, 1437 1019, 1020 
9 renunciation of partnership........ 1417, 1418 1016 
y.2—99 
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E PARTNERS—Continued. - 
i E of special partners...... Pace tence en eeeeereees s... C. C 1468-1470 1025 
l; new special pariners—how admitted.....sccsscsecscee veces 1472 1026 
Ei transacting business under fictitious name to make, certify, 
ThE file, and publish statement. .... 2... ccc cee cece cee rece eee 1443 1021 
aah to sign and acknowledge certificate—penalty...... beeen eae 1445 1021 
H i new certificate for each change of membership............... 1446 1021 
mal SOF exception in favor ot foreign partnership.........0+eeeeeees 1444 1021 
sf; io names to be registered by clerk of district court.............. 1447 1022 
p T preferential transfers prohibited. ..... 0.0... cece sence eens 1466 1024 
men: withdrawal of, sufficient notice .........cce cece cece cece eeees 1437 1020 
+ Ha ge defrauding copartner, misdemeanor. ...... 66. c eee wees Pen. C. 424! 1205 
re A, each liable for taxes due by firm.............. Pol. C. (ch. 28) 20 / 465 
pat is name of, omitted in action, how liable.......... ... O. Civ. P. 105 29 
4 . ¥ cannot claim several exemptions Lace e ee eee e eee e eee eneees 333 98 
a 3, ; id right of, in attachment of partnership property.............. 216 64 
ay aT surviving, to make inventory of interest of deceased partner 
fast Pr. C. 214 248 
LE PARTNERSHIP 
yg IN GENERAL. 
ye defined ........ bese eeeeeeeeeneaee see eeeeeeees woe. C. O. 1404 1014 
SEa. HOW formed........ssesesrenesesosesososussssaserosen. 1406 1014 
fie general, What is... .... cee c ee eee eee nee e ee cece enteeeenes -1409 1015 
paS duration Of. .......ssees. cece eee ce ence ee eee cect eens 1482 1019 
Ct fe dissolution Of —CaUSeS... sc. ccc ccencc cee cccevesees 1433-1435 1019 
ae td name fictitious, use of, authorized..............5085 1443-1447 1021-1022 
oY Special... sevice vcce cence ee etee ee ete e eee ees re 1449 1022 
beg t consists of general and special partners.......... 0.00.00. 1450 1022 
iif d how formed..........esesssesssessesessssesesesesssese 1449 1022 
E p: certified statement. .....sessesssssecesesssessesess 1453, 1451 1023, 1022 
p: acknowledged and filed.............. 1452 1023 
Ea must be published, how............. 1455 1023 
3" to be repeated for eachchange........ 1457 1023 
NAME OF... cee ccc eee cece reece een ee ete ee noes 1443, 1458 1021, 1024 
I if SQM. OF oc cece cece eect cece ete ee eee ene eeeeaaes 1458 1024 
Er, f ; becomes general partnership, when...........ee-08. oe 1471 1025 
poy! how renewed and continued..............4, wee eee ee eees 1406 1014 
, ot how dissolved—notice ....... ... cee cee aeees 1473, 1438-1442 1026, 1020 
s PROPERTY OF 
i characterized ....essesessecserenssesossesosessseess s.s.s. LIT 769 
: ` consists of, What. ..... 6... ccc eee eee een en eeees 1407 1015 
acquired by partnership funds ........... cece cece eeees 1412 1015 
. subject to payment of partnership debts ............ 000. 1411 1015 
i preferential transfers void, When ........s.sssssersosees: 1466 1024 
share of each partner in, WhAG...... cece cee ce eee ee eee 1409 1015 
profit and loss shared equally, unless..........0. cceeeeeeeeee 1409 1015 
division of profits implies division of loss...........0.ee0 eee . 1410 1015 
renunciatiation of profits exonerates from liability...... 1418, 1417 1016 
| profits made by partner belong to ÎTM.......sseseseserseeser 1424 1018 
losses incurred by partner to be reimbursed...............06- 1415 1016 
| PASSAGE TICKETS. 
by whom to be sold... . cc cece cece cee eee e cece ee eeees Pen. ©. 663 1246 
restrictions as to sale Of 21... ccc cece cee cece eee e canes 665, 664 1247 
ł punishment for violation...........0...000- 666 1247 
i conspiracy to sell or tO proCUre......esssessussossarsesserssoe 667 1247 
conspirators may be indicted...... ccc cece ce cece cee cece cess 668 1248 
offices kept for sale of, in violation of law...............000. 669 1248 
who allowed to sell... . ccc cee ce eee cen eee cee eeetceeee 670 1248 
delay of departure of vessel—rights of passenger .--+- ese seer 671 1248 
requisites OF 2... 0... cece eee cece eee eee eee renee nets 672 1248 
sale of, not filled out, misdemeanor......ssessessssesessssseso 673 1249 
requisites of indictment....... wen eteeeeeeeenees wee eecenaee 674 1249 
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PASSAGE TICKETS—Continued. 
company defined, as to this chapter.............. ...-Pen. C. 675 1249 
foreign companies may sell by resident agent......... sses... 676 1249 
forging or altering, with intent to defraud........... Ketas 566 1229 
PASSENGERS. 
without pay, entitled to ordinary Care........ssesessees ©. O. 1214 985 
for pay, entitled to utmost Care ....esssesosseeesesenrseo 477, 1215 836, 985 
to be carried in safe and convenient vehicles........... 1268, 1216 993, 985 
vehicles must not be overloaded.............00eeeeeees 1269, 1217 994, 986 
to have reasonable accommodations and civil treatment...... 1218 986 
to be carried without unreasonable delay....... 2 Spears 1259, 1219 992, 986 
each entitled £0 ai seat: 2s Ssa-ussiscaas gaesdule ee wa welee Peau ewe 1269 994 
must conform to rules of carrier, when............00. PRS 1270 994 
to pay faro stra s Er nEs oT Kaw EA AE E ETE 1271, 485 994, 837 
refusing to pay fare, or to conform to rules, may be ejected. 1272 994 
ejected, OWES NO FATE... ccccereccssverceeasevccesecesnvsonees 1273 994 
Tielt Of; tø PASSATO. ire bois Geo aah a 666 Sc dees ee EE 474. 835 
refusal to carry or to deliver—damages,........sseceveceeees 475 836 
injuries to, while riding on platform..........0e cece eeeeeeee 476 836 
freight train for pay..........6.. 477 836 
entitled to have baggage Carried........cecseceeeeeeeees 485, 1264 837, 993 
deliyered n aniors viv eee’ onhan 1267 993 
by sea, may be confined, When. ........seseseocsecosaesseens 1177 980 
contract with master of vessel for PASSA Or wed sen war an 1393 1012 
liability of carriers to, for injuries............ Pol. ©. (ch. 29) 53 499 
PATENT MEDICINE. 
peddlers of, to be licensed............. ee oe .(ch. 28) 80-82 483-484 
PAUPERS See Overseers of the Poor. i 
selling liquor to—fine..... E EE E EE Pen. C. 727 1258 
county to employ counsel in criminal case ....Pol. C. (ch. 18) 4a 635 = 
PAWNBROKERS. 
acting without license, misdemeanor.........seeeeees Pen. C. 402 1200 
refusing to exhibit stolen Go0dS...... cee cee cece en cece ee eees 403 1200 
selling before default. .-we..ss.e cece anaes Cake ieee ves 404 1201 
PAYMENT. : 
CERNE os seanoa Ga wpe ena <tebon yee wean eau ee s.. e.. O. C. 832 920 
how applied in case of several obligations. ........r.sssocas ~. 833 920 
time and place of, in negotiable instruments, not essential... .1825 1084 
no time of, specified, due immediately. ........ceeee ee eee eens 1830 1085 
whee to be made when no place of, designated ........ 1887, 1831 1093, 1085 
to whom to be made......ssesssessresssss: Ateaw eee due 1831-1834 1085 
demand of, need not be made on principal debtor............ 1855 1088 
of debts of cemetery corporation, ROW. .......sseesesssesevee 557 869 
right of party paying to have obligation paid..........e..ees 1862 1089 
by inferior lienor, of prior lien, subrogation ...... sea ets 1700, 1715 1059, 1062 
made to agent, sufficient, WHEN... 1... ccc ee eee eee serores 1364, 1365 1008 
efiect of, on limitation.......ccceccessecvoreenees C. Civ. P. 73 16 
plaintifť examined as tO......s.ssoecessessoesossssossoosasee 229 69 
suspends execution .....ssessessssosossesesessesessosese 626, 627 166 
by debtor’s debtor to sheriff..... +t ett cece cece ee cece ewan 320 95 
in redemption, to whom made ...... cc cee wesc ce cer eee eens 350 103 
of interest- bearing debt Weis isan sears van tweed saws Pr. C. 161 234 
liens on realty by preference ee eee ee Le Re eT Ce 258, 202 256, 244 
order of, for debts of estate ....... IEA Kaas Thee ae 258 256 
of funeral CXDCN SES. ata aneao Se eee areas GOR eee ees Sa sicewe 261 256 
allowance to family of decedent ...........0cceeeecereeees 261 256 
expenses of last Illness. .......ssessessussensesssassesenees 261 256 
debts of decedent in general..... ..... 2 sce e cece ee ee eneees 262 256 


7 ` made only on order of court........ ..... 262 256 
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1572 INDEX. 
Section 
PEACE OFFICERS. 
who are....... seeeee we cece eee cceesccesceseee O, Crim. P. 99 
may arrest, with or without Warrant. .....sesssesssssessesse 114 
duty of, in Case Of TIO. ...... cc cece cent tec cece een eceane 43-54 
PEACE, PUBLIC. 
conspiracy against ....ce... eee eee eve wccc cece toes Pen. C. 226 
PEDDLERS. 
in general, to be licensed.......-...seeesenees Pol. C. (ch. 36) 1-6 
in particular cases, to pay tax to territory....... .---(ch. 28) 80, 81 
refusing to exhibit license, presumed to have none........... 82 
PENAL CODE. 
title Of... 0... ccc eee cece ee eee ees peceees pe cec ences tenes Pen. ©. 1 
objects Of. .....ssessscns sse srecsensesnesseeresesessscnesssee 7 
how construed. ......s.sesosesscrossesosresrassessesessa ws» 10 
PENAL OFFENSES. See Offenses. ‘ 
PENALTY. 
enforcement of, not aided by specific or preventive relief .... 
©. C. 1990 
for breach of apprenticeship. ........ss ssesesesessosessaseo 154 
for restraining the right of free vocation. ............ cee eee 156 
against treasurer of corporation to furnish statement......... 516 
for neglect of corporations to make reports .............. 507, 500 
imposed by contract for non-performance thereof....... 1998, 1939 
surety not liable beyond prescribed penalty.................. 1675 
for injuring toll-gate or TOad.... 1. ccc cence eee eee wees 494 
not aftected by repeal of law, unless ......sseessesesesesoese 2133 
for attempt to avoid payment ot toll...... eee cee ee eee 493, 535 
failure to keep bridge in proper condition............6... 533 
publish annual report of bridge company....... 537 
celebrating unlawful marriage ......... eee eee eee ee eee 54 
against gener al partners for failing to file and publish certifi- 
CATE. ec cece ete ce cece tere eee e eee te esac eeeeees 5 
against special partners for filing false statement ............ 1452 


failing to publish certificate.1471, 1455 
toll-gatherer for hindering and delaying travelers.... 492 
mortgagee for refusing to: give certificate of discharge 


1735 (6) 
action for recovery oÎ— Venue.. ........srerssoesses C. Civ. P. 93 
for failure to acknowledge satisfaction of lien................ 670 
arrest of defendant in action for ...... 0... ce eee eee eee ee eee 149 
limitation of action for. ......... ce eee ce eee cece ee eae 55 (2) 
how collected—imprisonMent.........c cece ec ewceees Pen. ©. 37 
for assault and battery..... 0... ec ee eee ce ee eee ee een sere 308 
use of obscene language .......... ce cece cece ee we eeee °... ¥366@ 
petit larceny... cee cence eee nee e ee ences 585 
destruction of casks, etc., marked with owner’s name....*4200 


perpetrating nuisance in Red River of the Nor th, James 


river, or Rapid creek ............. *4350, *435d, *435e, *435g 
keeping glandered animals. .......sssessrrseecrecosees.s *450g 
~ setting fire to woods and prairi€es......se.ss.esccsseseesoso *458a 
bank receiving deposits when insolvent..............-e0008. *648a 
for selling opium to smokers, etC ..... ccc cece eee eee nese eeees *7296 
abuse Of CONVICTS... ccc cece eee te cee ee cece neces *765a, *7656 
school-house bonds—Violation Of law.........e ccccewccccuces *579a 
for furnishing liquor to prisoners............ C. Crim. P. 633, 632 
against sheriff or jailer, refusing to perform duty............ 625 
for violating section 665......... ccc. cece eee 666 
° neglect to notify auditor of delivery of 
prisoner... 2... cee cee eee eee e we enees 667 
for breaking prison and escaping after conviction............ 643 
before conviction.......... 644 
a è 
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Section Page 
PENALTY —Continued, 

for breaking prison, charged with capital offense. C. Crim. P. 645 1376 
against judge corruptly refusing to issue hadeus corpus...+... 681 1386 
tor rearresting person duly discharged............... wasesse: OSD 1387 
may be sued for and recovered in name of territory.......... 686 ` 1387 
inures to benefit of party aggrieved.............. aessa 0860 1387 
for charging excess of Official fees. .......sssucssseseesecssons 70 1283 
against jailer neglecting to observe jail regulations.......... 625 1371 
allowing different sexes to occupy same room.. 632 1373 
neglecting to furnish court copy of calendar.... 637 1374 
removing prisoners unlawfully.............00% 680 1386 
refusing to obey writ of habeas Corpus. ..»...... 682 1386 
removing or concealing prisoner............... 683 1387 

neglecting to`furnish prisoner copy of commit- : 
Ment esenee E E E N E 684 1387 
‘for refusing to assist an officer to execute process.......... 452,45 +1342, 1280 
against officers neglecting duty im TiOts.... ,seesscesece cesens 51 1281 
PLOUOTS iiss c.v'siewin esa duis ee eae siete need eae ware esessse. 54 1281 
complainant in search acting without probable cause........ 579 1363 
officer executing search exceeding his authority, misdemeanor. 580 1363 
against magistrate for violation of section 145.,..........05.. 146 1294 
- for compounding a felony......ccseccsccccccccesccsssccesess 235 1308 
disobediance to SUbpæŒæNa.....sssessesoerooessessesoros 511, 512 1351 
violating section 593..... MEN VEA aaa noos EN 594 1365 
false measurement of wheat .........-.++.Pol. C. (ch. 37) *5 662 

PENITENTIARY. P 
i pt. 1, *1 691 
where located.......seseeseeeeesescessees (Ch. 53) | Dea #1410 703, 705 


; pt. 1,*2-*9 691-692 
contract for erection. eevee osoo eee eet tevnevseseeeeeased Vee 2 *2-*7 703-704 


“ 


; t. 1, *65-*82 700-703 
bonds to provide funds..........+. esesosseresoso et z *52-#53 711 
expense in case of division of territory............ r 7 *60, e 699, a 

pt. 1, *2,*7,¥*16,*18 691, 692, 693 
directors—appointment, duties, and powers.. *56 699 
pt. 2, *2, *3, *4, *7 703, ie 
; pt.1, *8 692 
compensation ...... iret E TE eee CHO) *8 705 
pt. 1, *13, *11, *15, *19 693 
-warden—duties and powers, etc......... ? *30-*32, *51 695-696, 698 
pt. 2, ¥*14-*26 706-708 
) pt. 1, *32-*47 696-697 
: She ati ; *59 699 
convicts, discipline and care of........... TETTEIT pt. 2, *27-*43 708-710 
TET *50 711 
, pt. 1, *53-*58 698-699 
leasing Tabor of..... eseessso sencecseces pt. 2, *44-*48 710-711 
care of United States. ........eseee eee eens pt 1,*48-*51 _ 697-698 
ROUSE OF os sis sine ec eine da esd scans ooee Pen. C. #675a-*6755 1266 
See Convicts. 

PERCH. 

a solid measure, defined .......cccccecess sasse. Pol. C. (ch. 37) 8 535 

PERFORMANCE. See Obligations. ......sccceceescees .C. ©. 827-833 919-920 
may be’waived............ sses ace wwe aches ERE ‘ieee ces: S10 916 
offer of, see Obligations.......secccecsaces E E 834-854 921-923 
prevention of, see Obligations ..esssessessesesoscsosssese> 855-858 924 
part, accepted.......... cece reece pecevccnceceseccecccccceys SOE 925 
postponed by holday to next business day........eceeecceees 2118 . 1133 
specific, see Specific Relief. i... cece ccc c wee cute ceceuees 1987-2017 1113-1119 
specifically enforced, independently of damages.............. 1998 1115 


-of conditions precedent, how pleaded...... coevaeee O. Civ. P. 131 40 
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Section 


PERFORMANCE—Continueđd, 
of decedent’s contract to COnYey....esssssees aese.. O Ciy. P. 222 


action to enforce.. ... ARE Pr. ©. 221-231 
PERISHABLE PROPERTY, 
in hands of sheriff, sale Of E EARE esee... O. Civ. P. 335 
to be enumerated in sherift’s inventory.. diwerra iiao naaa LOS 
appeal does not stay sale of........ gg EA Luin cere see 422 
order to sell, issues Without notice...... 2... eee eeeee Pr. C. 166 
PERJURY. 
what is, and how committed. .... 0... ceececec eee aoes Pen. C. 151 
oath includes affirmation. ......... cece cee cceeee ces DENA SaS 152 
oath of office, to what extent embraced. ......sessesnsserese. 153 
irregularities i in mode of administering oath, no defense...... 154 
incompetency to give testimony, no defense...........e cee ee 155 
ignorance as to materiality of matter sworn, no defense...... 156 
deposition of accused, when deemed complete ..........eee+5 157 
false statement, unqualified, effect Ofe sca poate Gas ade satan 158 
punishment for perjury ......-+. ee eevee reece e enon secees ~. 159 
witness may be bound over tO appear .....es.ssessseeosee 160, 161 
documents deemed necessary, retained ..........0..e eee eee 162 
subornation of, punishment for ...... cee cece e eee eens 163, 164 
conviction of, disqualities as Witness, hOW.... ..sececsescsvce 165 
testimony of accused may be used against Hhim......... eee eee 767 
indictment for, how framed..........cceeeeeeeees C. Crim. P. 229 
evidence in.......s.66- er eee reece ee ee rey eee 197 
PERPETUATION OF TESTIMONY. 
provisions and rules AS tO..ecsceaeeresescenves C. Civ. P. 503-508 
PERSONAL PROPERTY. 
action for, judgment, what...........006. EEEn ETET, 295 
jury to assess value Of.......sssssurerserereseseseorere .... 262 
writ of execution not a lien on, till actual levy ..s.sssesessee 317 
to be exhausted before resort to real property........ 336, 315, 312 
defined: cnr weneeanteeeee vuinwe SMa Lege E C C. 167 
includes; WAL. es Seu Wiens stini e ease oe erases 2126 (3) 
follows the person, and is governed by law of his domicile.... 359 
Bee OWE SND. ae sesecseonesonesssenoosasosseseo 159-216 
defined vecwes sacs ee cave ee ee ee ene er a Pen. C. 781 
PERSONAL RELATIONS. See Marriage...........c00- O. C. 34-74 
Husband and W2fe.........00% 75-85 
Parent and Child... sese... 86-106 
ALOPUONn. sossen eeees Donek 107-116 
Guardian and Ward, ..... 117-139 
Apprenticeship sesessesessa. 140-158 
offenses against, specified. ......sseessessesseosersesrsoesses 32 
PERSONAL RIGHTS. 
certain, specified.......ssesesesseresesoo erry ore rere 27 
to be protected against defamation .......e...-eeeeee eer 27 
See Defamation. cic ieccnccdennccesieveneanees dain 27-30 
to be protected against libel............ cee ee E ee ee 29 
SlQNGeM cca tea wiee sut ea G dats 30 
privileged communications 
specified. weeeces coe cevves 
PERSONATING, 
registered VOtCTS......eeeeeeeeeeceeee ees TEPEE Pen. ©. 71 
another in marriage.......»s..ssesesssssseressssesoreaesecoo 615 
As Dail or SULCEY 5 wii Miro oe eens edie a 615 
in an execution or proof of written instrument ...... 615 
in other Cases sis 55 16a s. heh eka eRe Ne OE eee eS 615 


in receiving money or property .......... aE ee re 616 
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67 
249-251 


742-752 
752-754 
755-757 
758-759 
759-762. 
163-765 

742. 
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1146 
1237 
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Section Pago 
PERSONS. 

OFFICETS. . 2.400 cecccccecccccceccevecece sesccee cesses LED. C. 617 1237 
are adults or minors. casecesooeasovassoesossocsesaes s O. Q 10, il 738 
term includes bodies politic a and COTPOrate..cec.secceve sees 21 112 1132 
COTPOTAtiONS ...... wecccecccceecceneees PED Ò. 783 1268 
of convict protected........... cece ese cece cece nsssectecccees TOD 1266 
capable Of crime ....... cece cece ena ceeccceennee esnessessoone 15 1138 
not capable Of CriMe..s..sssssesersessesusererereserresseen: 1139 
crimes against 2... cee cee c ee cece ns ween ew cene se eetences 358.036 1172 

injuries to, see Injuries. 
reconfining lawfully discharged. . becca eee cece ence eeeens 428 1205 
concealing, in fraud of habeas corpus. cee cee cee r see cece ce 429 1205 


private, may arrest without warrant, when ..©. Crim. P. 114, 129 1290, 1292 
PERSONS OF UNSOUND MIND. 


defined ..... 6... cee cece ee ceeeenee wee e eee eee ee aeons ©. ©. 13 738 
custody of, how regulated ...ssssesessessss “eee cece ee eee ene 14 738 
CONVEYANCE Of... eee cee cette eee e eee e ence eee eeteees 21 739 
Viabilities Of... cece cece ccc ee cece cece eee teen en eee eetene 23 740 
will of. ...s.essssussssesensesecsssecacsoosesseservossosssse 683 894 
marriage of, annulled .....sesseseneeseseessseeseressesense 54 (3) 746 
guar dian appointed ee ere a 125 760 
may be sent to asylUM..... cece cece cece eect ee eben ee reeecnes 139 762 
summons, how served On......ssssssesessssseee C. Ciy. P. 102 (5) 26 
limitations suspended in Case Of ....... ccc cec cece eeeereeeee 64, 51 15, 12 
— guardian of, discharged, HOW. ........cseceeeees whe eens Pr. C. 384 282 
See Guardian; Insane Hospital. 
PETITION. 
application to incorporate town to be by...... Pol. C. (ch. 24) 4 425 
to locate, vacate, or change road....... cece sees e anes (ch. 29) 4 © 490 
for order to perpetuate testimony.......... beeevaee C. Civ. P. 503 140 
to Change name Of person.......ssesessssesossoacssesessooro 135 188 
town or Village. ...... cence cere ee enn cen 736 189 
for probate of will, requisites Of..... 0... cee eee nee cece Pr. C. 12 202 
foreign Will... cc cece cee cere eee e cece nee eens 29 206 
to contest probate of Will........ cc eee cee ee meee ee nee snes 31 206 
probate nuncupative Will ...... cee cece cee ee eee econ eee 42, 208 
contest issuance of letters of administration .............. 62 212 
revoke letters of administration ........cc cece cece erences 71 214 
for additional sureties. ........sesvesesresesaeo cece eseses 84 `- 216 
relief Of sureties 2... cee cece eee ce cece eee nc ee nee 6 90 2 217 
, : 180, 172 39, 237 - 
orders Of sale........sssessosorsoesesesoecsseseeooe } 164 ’ 235 
specific performance of decedent’s Contract .»..s...s...s.. 222 249 
payment Of legaCy.......ssssesecceseeoeseseseesenersssesrse 269 258 
for decree of distribution.. ...... .ccc ce cece eee eee r eens 277, 274 261, 259 
appointment of commissioners .....-..cecee cence sce cecees 280 261 
to compel administrator to account...... Ce cece mee sens veeene 241 253 
for writ of error—affidavit............. eee ccc aces ..C. Crim. P. 473 1345 
PEW. 
in house of worship, not asset of estate......seesee eee Pr. ©. 128 226 
- absolutely exempt......... ©. Civ. P. 323 (2) 95 
PHYSICIAN. 
exempt from jury duty ........-¢.e00- e.e s... Pol. C. (ch. 19) 1 350 
may be summoned by COFONer..... cee ceee cece cee eee (ch. 21) 83 371 
compensation for post mortem examination............ (ch. 39) 11 542 
appointed to county asylum.......... aceetones oases (ch. 33) 25 520 
giving false prescription for use of intoxicating liquors.(ch. 35) 16 532 
testimony of two to authorize judgment of ‘* unsound mind’? 
C. C. 139 762 
privileged as to testifying .............6.. .C, Civ. P. 498, 499 138, 139 
intoxicated, administers poison without intent to injure..... 


Pen. C. 259 1176 
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1576 INDEX. 
Section 
PHYSICIAN—Continued. 
intoxicated, administers injurious drug.. ie -Pen, C. 405 
administers injurious drug with intent to ‘produce ‘abortion... 337 
jury of, to inquire of pregnancy.........-.2+see8 .C. Crim. P. 462 
liquor allowed prisoners on prescription of .........-.....6+5 631 
services of, to be furnished to prisoners ........cccceeeeeeess 642 
PICTURES. 
family, not assets of the estate ........... See ee Pr. C. 128 
may be sold at night auction. ....... 0. ..ceee eee eeeese Pen. C. 508 
obscene, publishing, misdemeanor ...... 2... eee cece eee eee ees 366 
to be seized and destroved........-.. cece ee eeeee 367-369 
PIERS. 
injury toker aeran n e a ehen ec eeeaes aie tae. sase 410 
PILES. 
MOLY toeau eaae ot ea a a a a e ENES 712 
PILOT. 
master must take, When ....sssessesssessosesocseseseo C. C. 1175 
navigation of vessel devolves On ...... cece eee eee meee nee ; 1175 
master answerable for, when.......... iG ae ede danat eels suecns 1401 
PILOTING. 
withont license............ ee eee rr on eee E Pen. C. 443 
PITS. 
keeping, for fighting animals............06 er ee ... 697 
PLACE OF TRIAL. 
of Civil actions......c0..scseac cess eer ree C. Civ. P. 92-95 
CHANGE OF... 1. eee cece eee eee eee cere eee rete ee eeeeeeee 95 
in county of defendant’s residence......... cee ceeeeees J. 0. 37,4 
criminal proceedings..... 0.000. cccceccevecececcsaceeeuees 4 
CHANGE OL, ccalci vad donk iesie wae ES E EEA 112, 5 
of criminal actions,............. Te ee er C. Crim. P. 285 
PLAINTIFF. 
definede. ceren eroun Be Ate ok eh ees a aia C. Civ. P. 34 
must be real party in interest....... cece cee cece ee cece cane 74 
same—exceptions— assignee 1.6... cc cece cee cece eee eeeeeenee 75 
executor, administrator, trustee.......... 76 
SUALOIAN: ca vatus cua eke ns erore nns 78 
receiver, for debts assigned.............. 223 
one for all, WHEN d+ ssw cede be we eae ewes cies 83 
heirs, for damages—grantee ot land........- dou wigs EES 14 
from death by railroad ..........cceeee EEES re 677 
county, in case of bastardy ..........ceceeeeeenes tastes eae 746 
married woman may sue........ errr err er EENES TT 
sherift to recover debts attached ..... E E E T A 
may sue for debts attached .........eseccnssssssssosssecasso 211 
to abate a nuisanse........s.erssseesoseecssreseo oeoa aiana 651 
claimant of an office joins territory ag...... 0... ce eee eee eee 535 
corporations MAY SUE ..... 6. eee eee eee eee tence eee eens 543, 397 
who should join as. ..... 2... cece ee ecco eee eens 81, 82, 83, 639 
intervenor may join aS ...... . eee eeeee eee ee E T TE 9 
must possess legal capacity to SUC. ..... cc. cee cece ee teens 113 
is liable for costs, AA DUES a sxe tere ae Sate E E S RETE 393, 392 
may be required to furnish security for ans ..397, 400, 401 
HOt serve SUMMONS os 4 vise solos Fe alaw ee ca phew ashe ews 103 
note issue and have case calendared..........ccceececee 238 
rights of, on trial of action .............. E EE 247-249 
may sue before claim due, When. ....-.ssesss ates ena ESRAS 218 
must furnish papers to the court on trial.. E E Te T 240 
may amend pleadings, When ............ ere ere re 141, 146 
rights of, to challenge jurors, peremptory E E E 3 
for case sureness itdi nays 244 
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Section 
pLAINTIFF—Continuea. i 


rights of, to open and tlose the argument,.........C0. Civ. P. gee 


Who 1S cindarencdiaseeduee se EET E cane: ©; ea a 
minor, guardian ad litem appointed, ahon e EEE EES Í C. 13 
right to challenge jurors............. Vigne Sees puceuceee. COL 
PLATS. 
town and City ..aesscsssisossosasessecsee ..... Pol. C. (ch. 26) -— 
by County SULVEYOL.... 2... cece cece Snsaunaeee ..... (Ch. 21) 98 
PLAYS. 
exhibiting at or near religious.meeting.........++.... Pen. ©. 55 
PLEADINGS. 
all forms of, abolished............ die Gated ra C. Civ. P. 109 
to be liberally Cônstrüed. seess oestro anra iee a a 128 
must be subscribed by party or attorney Guede E aT EES 125 
may be verified Or NOt.......esssssssessesesereeceseeveeenes 125 
verification of, when necessary. ... esses. A T 431, 125 
how verified sssr reremenna gids Maa ae EEKE ap aS .. 126 
irrelevant matter in, stricken Out. ........sesesessseesssresse 129 
sham answers and defenses stricken OUt..........ecceee neces 121 
allegations in, not controverted, deemed true........seeseees 137 
supplemental, when allowable.............eeceee sae aie 146 
may be made by leave after time allowed............+.veeees 143 
may be amended, when and how............. (ated pe aoai Wee 142 
what are, in civil action..........000: Wada ote Os ven o o e o 109-124 
to be filed, when...... ere rare Seales Palade Ratbaie E 104, 521 
may be oral or in writing ...... Siamese TE a ERE J.C. 19 
no particular form required. ....sseseesseseres reseeese ‘heen: 19 
not to be verified, ae er re EANES EDRN EES 37, 19 
to be filed if in writing. . Terss PEE E EE 
order of....... bed EE ata E E A ea P E EL 
amendments TO sacew aie cay o's akan eee wanes awe oe new a wae 26, 2 
in accusation for removal from office.. .C. Crim. P. 60-63 
indictment first, on part of state....... E E . 213 


See Answer; Complaint; Demurrer; Indictment, Mo- 
tion; Reply. 


PLEAS. 

classified—three kinds............ EET E EAE ET 274 
to be made in open COUP. aise ceca cea wi eee ee ease hed wee 264 
oral and entered on the mMinutes..........eee cere eee eee 200 
form of, how entered............000. PAE EER ee rare ere 276 
Ai guilty, 7? requisites Of....ess.esessssssoscoseseosseoseeseeens 277 
may be withdrawn, Ana ITE a P A E ES 278 
“not guilty,” raises general issue on the indictment.......... 279 
evidence received under.. ........ssssessoesese 280 
entered by order of court, when............ 534, 284 
what exceptions or objections are waived by.... 273 
not waived by 273 
of former acquittal or conviction, how pleaded........... 274, 225 
TOPOL OL siesta ak E es 276 
when valid for de- ) 427, 83, 82 
TENSE o4 bose aioe es } 283, 282 
359, 360 
when not valid...... 427, 281 

dismissal of action is not 
When 600s cso reseita 601 

See Bar. ° 

PLEDGE. 

defined .esssssessssecsssesosos ee MANNS NE eoa aa C. C. 1757 
what is deemed. csercerrerseve esmane ke eee was ier aAa 1724, 1758 
lien of, depends on possession. .....sesssereesesesererresesee 1759 
includes i increase of pledged property........ seesossosseass: L160 
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1578 INDEX. a 
Section 
PLEDGE—Continued. 
lien may be pledged..........+0.. tees cesene vevecereee C. O. 1761 
holder without title may pledge cc ee nec e cen nes ecco seseteene 1762 
may be for debt of other person than pledgeor.:.......+..0++1763 
parties may agree on a pledge-holder .......... coat accccecee 1764 
pledgeor cannot withdraw, except....... essees sreeree oon 1765 
pledge-holder, how exonerated. .....esesseessesss sec e eee wees 1766 
compensation Of....... sce ee scenes seeesceeee: 1766 
must enforce rights of pledgee. unless ........ 1767 
assumes liabilities of depositary.......+. 1768, 1769 
additional, may be demanded, when.......+..... seseesse.... ITTO . 
detault in giving, effect of... ... cc. cece eee es 1770 
sale, performance due, pledgee may sell. ..... ssssssssseree> 1771 
demand of, pertormance condition precedent..........- 1772 
HOW waived...... cece eee ee cee eer eee e eee ce LTIS 
notice to pledgeor of time and place of..............4-- 1773 
may be Waived ..1.... ce ee ee ccc eee wee e.s... 1774 
not waived by demand, .....ssssss COETETTTETTET 1774 
must be at public auction... ......... een eeceeces coor L776 
pledgee cannot sell evidences of debt..... 6... eee wena 1777 
may collect evidences of debt............. ess. LITT 
Pledgeor may require sale, When. .......sss.sse esros.. 1778 
pledgee to account for proceeds of, Haw....... 0. .. 1780, 1779 
nor pledge-holder can purchase, except....1782, 1781 
by foreclosure. .. 26. cee eee eee eee eee een cence eee eeens 1782 
mortgage of personal property becomes, when.............-- 1724 
laws applicable to... ccc ceccce ee cece see eneceeeceen ceceeeeeees 1701 
PLOVER. 
protected. ......... cee eeeee eee c cee cece eens Pol. C. (ch. 41) 1 
POISON. 
administering with intent to kill ............ 0.00 eeee Pen. C. 278 
apothecary’s duties—recording sale—label ...........0eeeuee 447 
~ record open to public. ......ssessescssscsesseece 449 
laying out, within limits of a TOWN. .....ee cee cece serene eees 450 
POISONING. ` 
cattle ...eessesassesorceeneneseoe see e ene e ree eta erence saseee 693 
food, drink, or Medicine. ....... ccc cee eee eee cect ee eee ee 406 
POLICE. 
of territory, see County Commissioners... e.s...» Pol. C. (ch. 33) -— 
powers of board of supervisors........ 0000 cece eeeeee (ch. 23) 50-63 
organization OF... ee cee eee ee ewe nee cesees C. Crim. P. 41 
duty to attend public meetings, when...... eee e ne eee ee ceee 42 
in Case Of TIO... ..... cee cece cere cect reece eneeeees 48 
POLICEMAN. 
duty of, to file complaint, when,.............eeee eee Pen. C. 490 
neglect of, a misdemeanor......... 491 
is a peace OfACET...... cece ce eee cee erence eens C. Crim. P. 99 
may execute warrant Of arrest....... csc cece cree eee eeee 26, 98 
may command the aid of citizens in executing process.......- 43 
may arrest Without warrant, When. ......esssesssessssseaco 123 
See Arrest; Service; Sheriff; Warrant. 
POLICY. See Lsurance.......ccccecccccvaccesceens C. ©. 1517-1530 
POLL-BOOKS. ' 
county clerk to provide, how........ eee. anes Pol. C. (ch. 27) 46 
form of, and what to contain .......ssssesesssrasererereeeeo 46 
how delivered to JUAZE™S 2. eee ee eee eee cece cence eee aaes 46 
clerks of election to record names in, HOW........eee cece eee 28 
judges to seal and forward one to county í Clerk......... 50005. 29 
same—how forwarded... .... cee cece weer cece cane cece aees 29 
failure to deliver—penalty .........ccceerevaen seraano 30 
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Section 


POLL-BOOKS—Continued. 
judges to seal and forward the other, with ballots and box, to 
be deposited with chairman of county board.Pol. C. (ch. 27) 


same—subject to inspection, when........+++ seiss eaa dae 20 
POLL-LIST. 
each clerk of election to keep one...... aby inoan (ch. 27) 19 
clerks to compare, on adjournment... s... .esseseseees a antea 20 
placed in ballot-box during adjournment..........seeeeeeees 21 
to be compared at beginning of canvass of voters........ esso 26 
ballots made to agree With, HOW....... ..ceee cece crete ec eeeeee 27 
at township elections ........ Pe re EP ee (ch. 23) 26 
keeping false, at election........cccccceecccccccecess Pen. C. 84 
POLLS. 
when to be opened and closed........ EEE Pol. C. (ch. 27) 10 
at townelectiong. ess isre tirassiera edonai s ; } a 28) A 
POLL-TAX 
levied by county clerk for support of schools......... (ch. 40) 52 
for road purposes..........6. Aree eee een AE (ch 29) 66 
city purposes. .s.e.sessssessossssessses ETT (ch. 24) 22 
POOR 
parents and children of, to SUpport. .....sssesesserssee ©. C. 97 
children of, may be bound to service, When.,......++.seeeees 143 
See Apprenticeship ... .ccccccccncccccecccenccses 140-158 
overseers of, to provide for, MOW........ . cece sees cee renee = 96 
See Overseers of the Poor. 
POOR-HOUSE. 
an asylum for the POor..........000- ...... Pol. C. (ch. 33) 13, 33 


PORT-WARDEN. 
performing duties of, without being authorized thereto, mis- 


demeanor.......... sine wise E aioe cA ETTE Pen. C. 445 
POSSESSION. 
of real estate, when presumed. .....sesessessocs. ©. Civ. P. 44, 49 
of tenant is that of landlord........... ere peers eens 49 
adverse, what is deemed. .........osssesossassncssessoeosos 46, 45 
actual occupancy without written title............. 0.00.05 48, 47 
action to recover, of personal property 176, 295 
LOE ee eee en gS ss" ¢ O. C. 1992, 1993 
judgment for, how executed..........cceceeee.ee O. Civ. P. 308 
635-650 
action to recover, of real property....... AE ? 296 
C. ©. } 1988, 1991 
judgment for, how enforced............. sarita .... 0. Civ. P. 308 
presumed to follow legal title. ...... ccc eee eee eee cen 49 
of estate of decedent belongs to administrator....Pr. C. t 210 E 
? 
of executor or administrator is that of heirs............00...¢. 122 
term of, for purposes of administration...........0.cceaeeeee 123 
change of, not necessary to MOTtPage.......seeeees oe GO, ©. 1722 
essential to validity of pledge.........0... eee eeee 1758 
sale of chattels without delivery of, presumptive fraud....... 2024 
mortgagee entitled to, When. .......sssesesssessesssesessee.o 1733 
of counterfeit note, bill, or draft, with intent to defraud, 
LOUD CLY: ace ciiened A eG ile SOR S ROR Cd TE CRE Ose wake Pen C. 557 
POSSIBLE. ' 
object of contract must De...... cece cccccecccceccccvces C. ©. 902 
whatis déemed 34 cise er assewe dee csser tiated e ns tinere nie nia 903 
possibility merely, is not an estate ......sssesssecssseesseee. 192 
is not transferable. .......sasesessecssseees weer 602 
(POSTING. 
, for not fighting a duel, misdemeanor.......... enaiibas Pen. C. 301 
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1580 INDEX. 
Section 
POSTMASTER. 
exempt from jury duty........ssessessecsseose Pol. C. (ch. 19) 1 
POSTPONEMENT. 
of trial, costs..... ee eee tr re ee es ee ..C. Civ. P. 2 
Sherilt' s sale sincier i ecreis sane iE EEE E En 
sale under foreclosure proceedings .......ssesesscsasesece 303 
hearing of petition to probate Will...........0005 swedery. G;, 18 
for final ‘settlement sis. .499.4 34 wee siasanwasees ss 253 
administrator’s sale...... cess eee c eee ee cent ten eens 192, 191 
by the court, on its own motion............65 aaas er J. C. 45 
consent of parties...s..sssesese ee eer stones 88 46 
on application of either party ........+-.. esses ies paths os 114, 47 
in “forcible entry and detainer,”’ terms ........ ssid gees eines 38 
IN CRIMINAL PROCEEDINGS. 
OF trial fOr Causes 220.65 <cce sea esa newetaeies C. Crim. P. 309 
by the court, When. ....ccsessee eens 678, 597 
evidence showing higher offense...........ssee0e. seesese 359 
See Adjournment. 
POUND-MASTERS. 
appointed at cach annual town meeting....... Pol. C. (ch. 23) a 
to bave care of pounds .......s.ssssssseassoe ere Ome re 
duties and fees Of ......ccee scene ede nena ws ene eae a bro ars eras deans 114 
to file acceptance of office ........ iiweschccsaewedonves yokes jae 
POUNDS. 
in each organized township, to be established by annual town- 
SHIP meeting sssi cosas wine: orn SS a au ONES Beha eae 112 
may be discontinued, when and hoW.... s.s... s$eatecewere” 113 
POWER OF ATTORNEY See Agent and Agency....C. O. 1837-1403 
is not a Conveyance...... nen PAu aes Eaa ED Ress ee 672 
how TVEVOKE .. 0. acc csese este wees E eee eae e ee owes 673 
not embraced in title on ‘‘ powers aies dos wie E saat s.. 297 
to execute mortgage, must be in writing ........seeseessesee 1730 


to execute transter of real property to be in writin Ssasecesese 622 
POWER OF SALE. 


in mortgage......... Stdwds Sudeaeay co gdan eT ee 1729 
POW ERS. 

defined 66-5 oi cit Seid seep saannin Miwa wey osaera sinas taaa aude 298 
does not include ‘‘ power of attorney’’........ coceccccccsees 297 
are such only as specified by stattite....... cece cece en ccccee .. 296 
author ot, defined... 2.40. neos vo os ceees seen Sura let eames 299 
are general or special, beneficial or in trust............eeee-- 300 
WHEN .ocecese sees eee cence nee cacsnreteces niate 301 
Special, When ceee reine a Ba sek EEE N a 302 
þeneficial, When. ccros tankves asea ia n a a e a a a 303 
in trüst when esee sisarena een e a e E E S . 304 
general, are in trust, when...... ee eT TET 305 
special, are in trust, when...... TEE E E EEEE T esae. 306 
capacity to Create. ....-..s.rsssesesescoceecsesoseeocssesee 314, 307 
may be vested in any person. ........sssrecsossrosesesseesse 308 
how created } 283, 285 
eeeeoeveeneetaneresesceeeoeseeevean (E E E EEE EREEREER T E eee E E 286, 309 
may be reserved by grantor, how............ ade a Weta sce Bese 310 
beneficial or in trust, are irrevocable, unless.... .....0eceeeee 311 
is a lien on real property embraced............ EET 312 
married woman May execute. ....sssesssssen EEA 335, 316, 315 
execütion Ofisas sars rs Seas ia oe diene EE AE Aai 317 
vested in several persons, all unite, unless...... 318 
DY Wille ccc aus se oesaa es PE ts R 319 
OTANI ano onene awe a EA eresse. 320 
when directions of, grantor insufficient EASA 321 
useless formalities: enjoined, disregarded... .... 322 
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Section Page 
POW ERS—Continued. 
execution of trivial conditions disregarded............. C. C. 323 789 
all valid conditions to be observed............. 324 789- 
consent of third person to, how expressed. . .326, 325 790 
recital of power not necessary .......... eee vecn Bal 790 
every instrument, in execution, except a will, 
deemed & CONVEYANCE... wesc sesrcceseccace 328 790 
dispositions ultra vres, valid as far as authorized 329 790 
suspension of right of alienation, how computed............. 830 790 
legality of estates given under power, referred to date of power 331 790 
woman’s marriage no impediment to, when,.......... ere 332 790- 
defective, how cured....... eee eer ee ree er rie . } 324, aa 189, G 
affected by fraud as in other cases..... oe er rE Cee oT 334 791 
denedar eaire e See Rese RECS we Ok Rare dG tae oon E E 340 791 
absolute, annexed to estate for life—estates a fee, how Riess aan 336! 791 
to one having no estate, creates a fee, how.......... 337 791 
in all cases where there is no trust and no remain- z 
dEr ok eia E EEA E RETE A E 338 791 
owner of estate for life, when deemed to possess.... 339 791 
of revocation, reserved to grantor, effect of..... ianea i 678, oe 893, a 
when deemed executed........... eee err ee 679 893. 
special and beneficial, when Valid...... ccc. cseee eee eee eee 342 791 
to make leases extending beyond limit, void pro tanto.. 343 791 
of owner of life estate to make leases, not transferable 
as a separate interest. .........s.sessesssesseseases 344 » 791 
same—may be released by him, how.........+.eeees va B45 792 
mortgage does not extinguish or suspend, When. sesssssensee 346 792 
binds the power, how.. cea babu tease . 3847, 346 792 
~ rights of creditors in........... swig ewWinrts tea 84 is 348, 347, ay D he ov ae 
? 
none but those specified by statute...... reramai seses sses 349 792 
in trust impose compulsory duties............ “pawns wees 351, 350 792 
beneficiaries entitled to share equally, WHEN. cee sevecccceces: 352 792 
in trust, discretionary, how executed............ ERNE . 353 792 
trustee dead, executed judicially.......... 0.00. eens E 354 192. 
by will, court may execute, When............eesees Deia it 355 193 
what laws apply tO...ssssseese eT ee ee ere ei 358 793 
POWERS OF CORPORATIONS. See Corporations. ........ 402-416 801-807 
POWERS OF MINORS TO CONTRACT. See Minors........ 15-19 739 
POWERS OF PARTNERS. See Partners.......+.+..+08- 1404-1473 1014-1026. 
PRAIRIE CHICKENS. , 
protected...... inden cow ae EET ....... Pol. O. (ch. 41) 1, *14 605, 670 
PRAIRIE FIRES. 
willful setting Of.. ....esesssssessesseo TEETE ERSA Pen. C. 459, 458 1212, 1211 
setting fire to woods or prairies—penalty......essssee. *458a-458d 1211-1212 


time and manner of making fire-guards. „Pol. C. (ch. 29) ¥47a-*47d¢ 650-651 
PREFERENCES. 


debtors may prefer one creditor to another....... ©. ©. 2020, 2021 1120 
not allowed in assignment for benefit of creditors............ 2027 1122 
partners not allowed to make... ......ceec cece eeccc nen cccncs 1466 1024 
due to employer, when.........cccc0d ssccerenscccesesvercs 1145 975 
right and rank of, anon appre for letters of administra- : 

ROM RAE thane E TS EA E ETE Pr. C. 56-59 211-212 
males preferred to females. oea naas PEE EEE T 57 212. 
order of, in payment of debt of estate. .......-. tae wea .... 258 256 

distribution of estate .....ce.cceccesecccccvesnes 284 262 
PREGNANCY. 


inquisition Of........eseoessesesesesseeaesssss. O. Crim, P. 462 1343 
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1582 . INDEX. 


Section 
PRELIMINARY EXAMINATION. 
See Examination of Prisoner.........C. Crim. P. 136-160 


PREMEDITATION. 
premeditated purpose, may be formed instantly........ Pen. C. 244 
PREMIUM. See J8uranees.c. deck daseisesdecsa cds C. C. 1541-1547 
<<-PRESCRIPTION. 
Gonters title, When: sssi stereisecerer erod ie dataa aa 582 
physician giving false prescription for intoxicating liquor, 
misdemeanor. .....sesssersereoroseserecess Pol. C. (ch. 35) 16 
PRESENTMENT. See Negotiable Instruments ....... C. C. 1855-1879 
Bills of ELCRANGe. ceses ccesccveee } D 
IN CRIMINAL PROCEEDINGS. 
defined siseste isna paved Soe TENE EEE C. Crim. P. 185 
must be found by at least twelve grand JUTOTS. .. sgoe 199 
signed by foreman ...ssressesesasesessoessoses 193 
how presented to the CouTt ...s..ssssoossenecssossessees 200 
bench-warrant issues On...s...s.ssssssesossosureceee e... 201 
by the clerK...essssserssona iei dinata 202 
form Of 4 625565 a eoa e yE taxeuars 203 
runs throughout territory...... 2... .eeees 204. 
proceedings of magistrate...............4. 205 
PRESUMPTIONS. 
that domicile of husband is that of wife does not hold in di- 
VOUCE raae ae eaa aa aaa E tet oases eau ou at ened es on C.C. 68 
children born in wedlock, legitimate ........... 0... eee eens 86 
legitimacy of child born within ten months after dissolution of 
PATTI OC cock or ee liek reuse as seat aha en amen Aeneas 
as to support of children by former hushband................. 100 
relinquishment of child’s earnings .............ece econ. 102 
ownership of land in highway .............. cece eeeeeee 267 
fee-simple intended to pass, Unless. ....... cc ee eee e eet e eens 633 
as to date of delivery Of grant. .........resssrerercsrrr wuss 607 
gift, when presumed to be in view of death.................. 643 
as to Fevivor of former will ©. fod cw oes ses fog a wee ewes senses 707 
obligations, when presumed jOint.........c cece cceeeeeeee cee 802 
written instrument, presumes consideration .......... aay aisles 914 
as to origin of uncertainty in a contract .......... precenti 945 
against depositary, When ........ssssesssrossasassceesoseses 1050 
loan presumes interest ........seceseeesessessseseeceseesere 1094 
against depositary for loss of deposit.......... cece ceee eens 1054 
as tó FALE of interest o.cs. vol ncaa kegs ee news va See hw esau ce 1096 
term GE ICASE cit ite ate Ee a e ae we ets oN. 1117, 1116 
renewal of 1CASE os42 ess cw ert we Rules eee aR Se N ere 1119, 1118 
measure of compensation for personal service........... 1137 
term Of SOTVIGE sso sedare uae ese Xe wea Valea sree 1159, 1158 
renewal of contract for SELVICE. «066. seawe cess cue ens ces 1160 
wages of managing owner Of ship ......0. eee ween eee 1205 
consignor’s hability for freightage.......sseasescssees. 1237 
property acquired with partnership funds. ............. 1412 
knowledge of parties to contract of Insurance........... 1500 
consideration of drawer, acceptor, indorser............. 1835 
time when and method of indorsement................ 1835 
detriment caused by conversion ..............008. 1970, 1971 
value of written instruments........ .ccc cece cece ee eeees 1982 
intention of parties to contract. ......... cece eee eee eeee 2005 
fraudulency Of transfers. is. ca cscsg0 keh head daa esee eos 2024. 
breach of contract to transfer property.......0+.... eee 1996 
promise, when presumed joint and several........ ESANA 951, 950 
OF INSOLVENCY os hie 4 sees dG. a BV eevee gle eG Sales a eee ee 1658 
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Section 
PRESUMPTIONS—Continued. 


from refusal to exhibit license, when........-.Pol. C. (ch. 28) 

of malice, from malicious publication ............ .. Pen. C. D 

directors of corporations presumed to have knowledge, ete.. 658 
assented, when. 660, pee 


of intent, from act of killing...... ee ee Ravana 
to maim, from act of injury .........eeeee sees eens 270 
of malicious intent in arson, when ......... sie Gauig ay esa nas a 523 
need not be stated in indictment.........ssse.00: C. Crim. P. 224 
of innocence—theory Of trial..... 2... cece cee ee reece essens 349 
legal title to realty presumes possession............ C. Civ. P. 44 
possession of tenant presumes that of landlord............... 4 
of death from seven years’ absenCe.....- .eee eee aee tla aeons 498 
of negligence, from killing of stock.......... cece eee ee ween 679 
railroad company presumed to have notice, when............ 657 
in favor of probate proceedings, as in other courts..... Pr.C. 2 
arising on delay of nominated executor to qualify............ 13 
PRETENDED TITLES. 
buying or selling Of.........eeee.ees du Pa Rkoae es «eo. Pen. C. 189 
PRETENSES, FALSE. See False Pretenses. 
PRICE. 
general agent to sell has authority to receive...... C. C. 1365, 1364 
PRINCIPAL. 
not transferred by transfer of incident.................. 2093, 620 
in crime; WHO iS. tsa d icine aneedaeises asini aar eee Pen. C. 26 
CERNE issi ores ressis E E E ee Cre ey E, 27 
local jurisdiction against absent. . E TA <: ‘Crim. P. 87 
and accessory before the fact—distinctions abrogated EEEE 233 


See Agent; Agency; Surety; Guaranty; Suretyship. 
PRINTERS. 


fees of, regulated. ... 0.00. cece see ee cece ee nes Pol. C. (ch. 39) 22 
affidavit of, makes prima facie proof of publication ....C. C. 1456 
tees of, payable in advance. .......... Saas ates esos C. Civ. P. 356 
publication of service proved by...... ree re ee ore t 611, 7e 
PRINTING. 
included in terms ‘‘ writing,” ‘‘ written,” except....... C. C. 2128 
obscene pictures and literature ...... 2... .e ccc eee eens Pen. C. 366 
PRISON. 
release of debtor from...........ceceeeeeececes C. Civ. P. 721-733 
denedi enres eain Sewer aaa E sa wes ele ncatusl vers Pen. C. 146 
for convicts, designated ...... cc. cece cece peewee C. Crim. P. 664 
one to be established and kept in each county ............... 651 
See Jarls; Penitentiary. 
PRISONERS. 
défnedo renean osan ae En n ea Maaa eek Pen. C. 147 
escape of, see LSCUNC E a Seta E eE Reena wes Oras aes 137-147 
permitting escape Of... ... cece eee cence eee e eet eee ee meee eee 173 
PELUSING tO receive. ip entes Genie waiats os votes SES PEE 174 
delaying to take before magistr WG ihe E E E 175 
judge to prescribe regulations for treatment of ...C. Crim. P. 612 


sheriff and jailer to carry out rules and regulations prescribed 


622, 616 

to be registered by jailer........sssessesesssssessssoseesese. 617 
|en Ge 

; . 53, 

what to be provided With.......... osese eessesoseos f 642. 635 
j 634 

not to have intoxicating liquors, except....... T E 631 
different sexes to be kept separate. ..ess.eseepeosee serso 653, 632 


1008 


1131, 881 - 
1141 
1141 
1287 
1308 
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PRISONERS— Continued. 
may be put in solitary confinement, when....C. Crim. P. 641, 639 1376, 1374 
Set tó- work, When.: c sssssurssnssesececnereeicdasess 640 1375 
penalty for breaking jail or escaping after conviction........ 643 1376 
before conviction. ...... 644 1376 
charged with capital of- 
E E 645 1376 
to be removed in case of fire ......sssesssesseceseesssssssoso 646 1376 
held for fines and costs—how released. ....seenssessesoscsese 647 1377 
juvenile, how to be treated. ......... cece cece secre nec eneee 660 1379 
entitled to copy of commitment. ......... ccc ce cere eee neee 684 1387 
not to be removed from one jail to another, except........... 680 1386 
entitled to habeds COPPUs .... ce cecsccasccceeccces vs ee 671, 672 1882, 1383 
removal of, in change of Venue.........eeeeeere reer 288, 287 1316- 


See Convicts s dail; Penitentiary. 
PRIVATE WAY. : 


MIO 10. seek ke ew cee ona eee se siete aati te ow Hise Pen. C. 686 1251 
PRIVILEGED COMMUNICATIONS. ac a 
> . ©. 31 1 
WAG TC 20 okies ced cat Re e eeeee } C. Civ. P. 499, 500 139 
PRIVILEGED PUBLICATION. 
defined serenon enea a eS E 0S OER 741 
report of official proceedings is......... cceceencescccecccesesn OL 741 
PRIZE-FIGHT. ‘ 
engaging AM 4. 265s oka twee ous ipa esses e es ...Pen. C. 485 1216 
challenge to fight a........ re er wai Se eneema eee ..... 486 1216 i 
what is cicacobeaOuks Soe Wie ee es oraaa AO, 1216 - 
leaving territory to engage in.. E E E hee ws e... ... 488 1216 
triable in ANY COUNİV.sessesesseeseo E EE eed E ES 489 1216 
duty of peace officers. .... 66... eee eee eee eens seeecceees se... 490 1216- 
neglect of, misdemeanor...,........... 491 1217 
PROBATE COURT. 
to appoint guardians. ois v6 6s ieee. da dae a Soe e Gees e... O. O. 124 760 
rules for guidance of guardians. .........c cesses shai e ese 127 760 
has exclusive jurisdiction of guardians......... ss eesse eee. 126, 132 760, 761 
may remove guardian......... perasa ards a eae es woccccecs 134 761 
to interdict, for insanity......s.ssesecscrosseocces EE oth 139 762 
may authorize assignment of indenture ......-.+++. eeeeeseee 158 765 
apply funds of minor to his support ...... ccc cece eeeees 208 772 
to approve adoption Of child. wi ccc c cs cine ste ese sence eae nd een 112 758 
examine persons concerning adoption, CLG fie une seen ein nyo 113 758- 
take and certify acknowledgment of indenture............ 150 764- 
receives, receipts for, and deposits wills..........sescceees os. 698 897 
delivers wills, how............ Sawer cap eaweae seess trisso 099 897 
opens and examines, when...... Teenaa awe praia siete oiri eee 700 897 
jurisdiction and powers OD ET cence ESE oo Pr. O. 1-9 199-201 
proceedings of—how construed ..... ciwwew ates ssseesesosoese 2 200 


See Judge of Probate Court. 
PROBATE JUDGE. See Judge of Probate Court. 
PROBATE OF WILL. 


proceedings initiated, by whom.......... ake anona ‘epeeete: AL 202 
commenced by petition.....eesssesssssoersesses 12 202 

production of the will..... re eT eee FE en 14, 10 203, 202 
notice of proceedings.........- sewers eaten siete POE ee rere Co 16, 15 204, 203 
powers of judge as to......... sansaara EREE TEE 203- 
hearing of petition and propt; ere eee err rr rr seas TS 204 
Who MAY OPPOSE ........ ee ce eee eee ees heats Gueea canes ses et 19 204 
NO opposition, HOW MAE. ..s..seessesecssecsoocoeseseesenees 20 204 
contest of, how made..............0008 semebiwiebs a anisses AA 204 
-+ answer, demurrer...... ee ey eee sacrer ~ 22 204 


grounds for, specified. .......s.ssesssesecsessssese 22 204 


INDEX, TE ree 
Section 
PROBATE OF WILL—Continued. 
contest of—trial by the court. ....esssessessseceesssso Pr. ©. 22 
findings and conclusions by the court..........-. 23 
testimony of subscribing witnesses.............. 24 
duties of JUdG6.). civssds sy eiiaoe neser a ani 25-27 
certificate of, to be attached to Will ...esesesesesesossosesoon 26 
of foreign will E T EEE se Sess 28-30 
lost will (EESE EE EE SE SE E E eee eo 8 eeesees eseecuaeeeane eg a (a a O SE T E E E E E e E e E 38- 41 
nuncupative will............ we. Sea genes cere EE ee e e o 42-44 
olographic will .....essssoeesssesosoeossuscees REPTERET 21 
PROCESS. : 
defined .......esssesssessoesecese ‘MmarissentecseC, lv, P 8-4 
runs in the name of territory... ......ccee eee cece e cc ceeeees 16 
may be amended by court ..........6. sae pake ese mame bee ach ae 142 
lost, copy substituted............. eee eee eee eT 525 
of probate court, how served. .........seeeeeee Pr. C. 303, 304, 305 
justice of peace runs throughout his county.......... J.C. 97 
with blanks to be filled by another, void.. 98 
subpeena, may issue with blanks.......... 98 
serving On Sunday.......cceccceccceeecnccces ....... Pen. C. 48 
` Saturday, to annoy, When.......sssecsesecseeese 51 
forrin eatin dias dbs cae nae oa Enea i 6a cies ree ETAN 564 
resisting execution of......... errr ere er eee 180 
combination to resist........ E TET E TE 484 
resisting service of, see Riot. ...ss.seseseascesoes „C. Crim. P. 43-54 
PRODUCTS. : 
of a thing belong to owner of the thing ................ C. C. 209 
of the mind, are subject of ownership.. ...s.sesesssesteec... 160 
belong to author. ? @eenveaespeeoeeseoseseeeeevevneve see eeeeve 570 
joint, how shared........ccecccescee secvcecss e. 571 
owner may transfer and dispose Of saat ae DTA 
republication of by third person allowed. .... ... 573 
subsequent discoverer of same thing............ 574 
letters, private belong to whom addressed....... 575 


PROFANE SWEARING. 
efined.. sacar nate se eine A Rema tape ar C. 34 
punishment POPs sas esasan esa R E N E E 5) 
summary conviction for....s.esesssoeesecececeoocsoesosseessee SÔ 
collection of penalty for,.....ccccccccscccccccscevccsccccess OF 


PROFITS. 


partners to share, hOW...s..esesooseenescess.. soo e... C. C. 1409 
agreement to divide, implies obligation to divide losses. 2074, 1410 
renunciation of, exonerates partner...... Sauls b's a oedaw he eeu 1417 
all made by general partner belong to firm............ ..... 1424 
general partner to account for......... oo cece seer ccceencens 1427 
PROHIBITION. 
writ of—general provisions.......+..... s... ...0,. Civ. P. 708- e 
suspends limitations. ........ A E a netet 
PROMISE. 
of marriage—rules governing........ ETET zese eeseee O O. 44 
when presumed joint and several ....... EEE ore 950 
made in the singular numher by several, presumed joint and 
BEVErAl .... cece veee cocccccce eecccesccnce Teor er ree ree ee 
to revive barred claim .....00-.c00 ssevecccscaccecs C. Civ. P. 73 
by administrator to pay debt of intestate........ ese dees Pr. ©. 232 
PROMISSORY NOTES. See Negotiable Instruments. CO. C. 1928-1932 
entitled to three days’ grace... ... wcsccecccccccececcecs iawn 1889 
PROOF. 
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4 PROOF—Continued. 
} affirmative, required to authorize Givorce. ...ceesseeeees C.C. 69 
i of instrument for record........esssse...osessssresseaese 655-670 
f same—who may take, in this territory ...... cece cece cere cece 655 
within judicial district. 656 
i without territory, within United States. 657 
; United States................. 658 
Í made by party, subscribing witness, or other witness . 662 
proof of handwriting E E E ee 663 
facts to be established...... EE E ene sanwede 664. 
certificate of, what to contain............ cece e ee csse 665 
k how authenticated .......... aeaiia 666 (5, 6) 
defective, corrected by action........... 
i made by action........sssescecsee .- . -667 (2) 
authority of officers taking... ...ses..... 668 
. former not invalidated by “Code...... 670, 669 
of loss of will, how made ee Cierra ouew eee the eee e sees 701 
destruction of Will.....eccecssesucuceeceeeeees uae Er Ee 703 
i execution of STANT 65s. ¢ cc bd ys ewww eee ev wee F055 wees Se 623 
consent of third persons to execution of power............ 325 
will, when not contested, what is sufficient ......... Pr.C. 20 
: contested, what proof required............-..-- 24 
notice to parties. ...........-6-. 67, 66, 18 
olographic will, how made. ... cc... ec e cece cece ee cnenes 21 
intestacy required before issuing letters....... 2.002 ceeeee 69 
appointment of administrator, how Made. .......esececees 107 
notice to claimholders, how Made......... cee veeccevesees 139 
of account filed—condition precedent........... 250, 255 
claims for approval.............0. Ceua es Wasa ET 141 
false, of loss on insured property .........ceeeeeee eens Pen. O. 628 
PROPERTY. 
- defined .sesssessoso E E E wes Ge eee C. C. 159 
classed—real, personal. ee ee ee en OEE 2126, 162 
réal, dened scree raes sea aae Who aa i peia 2126 (2,) 163 
personal, defined 2 s.br swag seen duiea aoee we aes Cee eae 2126 (3,) oe 
owner may use force tO protcch.... 1. cee eee eee entrees 
of husband and of wite, severally, is separate. Mekhi Resales 7 3 
husband and wife may hold JOU wca.c dos nie Dee eters owas 82 
of child, parents, as such, have no control OVer..........006- 93 
personal, governed by law of domicile ...... .. 2. . cece ee wees 359 
real, governed by law of place where situated................ 217 
Sl Nas Owens? esetrae sides’ eee ETTEN aasewadenens 168-170 
any person may buy, sell, and own in this eee re ree 170 
found on dead body, how disposed of........ Pol. C. (ch. 21) 84-87 
; retaking from offcer. ........sssesseserssvoesesceese Pen. C. 136 
of estate, all to be inventoried ........... Pr. C. } 118, 116- D = 
discovered after close of administration.......... EE E 298 
all, liable for payment of debts, eExXCept....ssssessesesosseseee 162 
See Ownership. 
PROPRIETOR. 
of newspapers, etc., liable for publication of libelous mattter 
Pen. C. 315 
publishing false matter..............68- 472 
PROSECUTIONS, CRIMINAL. 
can be only by indictment, except..... pen Gees C. Crim. P. 161, 7 
conducted in the name of the territory aie oes seseni ees seas 9 


PROSECUTOR. 
advising the defense.......cceccsccceceecsscseeessesren, P. 731 


218, 204 


766 
1134, 767 
1134, 767 
1134, 767 
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1274 
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PROTEST. 
dishonor of foreign bills, notified only DY. .csee eee eee C. C. 1915 
to be made by a notaTy...seseeesesseveseensesss seeeeseneoeee 1916 
form of, what to contain.. ssesesossssesoosersosasee escesose JILT 
for non- “acceptance, where to be Made. .... ccc cree cccecacees 1918 
notice on day of presentment........... see ce ee ects ceeeaees 1919 
when to be written OUt. .. cc cece cece ree ncee eee ccc cnsceesee 1919 
excused, how and when........... ssseesss esssesssrssosseso> 1920 
notice of, HOW giVeūl.s...sessesssesessess eseseseaso . 1922, 1921 
waived on face of bill—notice, how given....... sesoses 1879, 1922 
indorser may requiTe.....sessessessenesesacoesoesoosssesessoo 1922 
declaration for honor. .ssseseseasesossoeso sesseseosesoo e.e, 1923 
damages include, what ....sessrssseses pace eeneees cece ee nees 1924 
TAGES Ofc. cece cscceceecceeeecencessscueeecuseeeses 1925 
bill payable in United States money—damages estimated, how.1926 
foreign money—damages estimated, how........ 1927 
of bills and notes, how made...........eeeeees Pol. C. (ch. 17) 4-6 
making false....... . cc ccc cece ew cece eee terres ncesesees Pen. C. 626 
PROVISIONAL REMEDIES. 
in Civil actions, specified......... eee ee cece ceeees C. Civ. P 147 
See Arrest and Bail... cc cce cece e ce tees cconcnnees 148-175 
Ciaim ANA Dlwery.ccccccccccccccsscessenener 176-187 
ANGUNCHON A coca cc ec cn cn cn ne nceeneseeencenes 188-196 
ALLACHINENE co cece cece cance veneer cceseseveneees 197-218 
BRCCEWENS. cv ccc cel cece cere en ene eres eeweeees 219-224 
Deposit.. ccc ence nen e eet enaeeeeeeee evans 225-227 
motion to vacate or modify, has preference...........eee eens 510 
PUBLICATION. 
of statement and certificate of insurance agents......... ©. C. 510 
certificate of true names of partners..............4.. 1445, 1443 
to be renewed for each 
change of partners. .1446 
certified statement of special partners............cceceeee- 1455 
how proved......... 1456 


to be repeated for 
each renewal of 
partnership....... 1457 

neglect of, converts 
special to general 


+ 


partnership ....... 1471 

dissolution of partnership ....e.sessessesseeseereesese 1473, 1436 
notice of meeting of stockholders ..............000.. } 410, 406 

to change amount of stock.............. 416 

application to dissolve corporation .......sessssessesereso 418 
assessment Of stocK..... ... cc cece cee cee seer sees 428, 427 
delinquency in payment of assessments ............444. 429.432 
by railroad corporation, to appropriate lands............. 453, 452. 
unknown owner of lands......... 455 

of annual report......... eee ee cece 473 

of semi-annual statement of insurance companies......... 500, 499 
auditor’s certificate of authority..........+.0. esses e002 509, 510 
report, annual, of mining company............ ETETETT 515 
annual report of bridge COMPANY... .. cee ecee cece cc ccccees 537 
application by religious corporation to sell or mortgage,... 542 
products of the mind .... 2... . 6 ccc cee cee eet nee ceee 573 
prior, takes preference............... 574 

service of summons by...........05. pecan cc eeeeeees C. Civ. P. 104 
affidavit—order—time Of.......... cece eee seen cereeees . . 104, 553 
when service by, complete ........ 6. cee ee cee cee eee ecenes 106 
service Of notice DY...... 1... cee ee eee ween eee e eee es suo 476 
proof of service by, how made............ Cove ere eeecccene 49, 107 
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PUBLICATION—Continued. . 
of intention to change name...... vce eee ceeees C. Civ. P. 736, 735 
sheriff’s notice of sale..... cee e tee eeees A een 336, 335 
how to be made in‘general..... ba cer eee ccs cereee aces Pr. C. 300 
See Notice. 
summons may be served Dy...... eeeeeseceeceeeceeecens J.C. 17 
defined ....... ccc cece cece eee eeceeee essens esesoseo Pen. ©. 314 
PUBLIC BUILDING. 
injuries tO....essseseseesensccroscsoseseeo es seos usesoe .... 513 
PUBLIC EDUCATION...... cc. ccccccecccscvece Pol. Č. (ch. 40) — 
PUBLIC ENEMY. 
may not be insured.. ...esesssseseesesessoo ssessoes see. C C. 1480 
PUBLIC HEALTH AND SAFETY. 
CRIMES AND OFFENSES AGAINST. 
adulterating food, drinks, etc..... ccc e reece n eee teceeeee 453 
apothecaries, when liable........... eee eee 449, 448, 447, ae 
carrying or using Slung-shot.... .. cc. cece eee e cece erences 
carrying concealed Weapons ....e.es..essssseresesesseesese 407 
disposing of tainted food........ssssseesecesreronecseso 454. 
drunken manager of engine or train .......- cece eee eeee 464 
eavesdropping .. 00. cee cee ee cee cece erence eee ee eeens 473 
— exposing person to contagious disease......... se evcseans 470 
failure to ring locomotive bell .......+. eee cee eee eeeees 463 
false statements in Newspapers ... 6... ee eee ee ee eee ees 472 
ferry, keeping unlawfully. ......... cesses eee eee eeeee 461 
bond, violating conditions of......... Lene ee eee eeee 462 
fraud, in raising market prices.. ........sessssssesessae 471 
guards of ice-cuttings weeeene wet e cece ee ence eens 468, 467, 466 
increasing Weight falsely.......... 06. cece cece eee we. 452 
Keeping gunpowder.... cc... cece eee ences occ ccecencs 434 
landing vessel before visit of health officer............ 439, 438 
laying out POISON .... cee cece ee cence eee cee cnenee esere 450 
maintaining a nUuÎSance.........-rrescsscereesesecssases 433 
public, defined............... 432, 431 
obstructing health Offer... 1. eee. ee cece ee ee wove eee 441 
navigation..... wate canes cus enseosass eresse 469 
offenses by ship-master............ cece ee cee ee eee cen ees 437 
omitting to mark hay ...........- cece ceeeees eee ee eee eee 451 
port-warden, assuming duties of, falsely...........eeeee. 445 
prairie fires, willful ..... 0... c cece ccc ee cece meee ee eeeces 458 
negligent.......... seme eee cece reece ec csnees 459 
racing on public highway .........0esceeeeae ee cceccnee A474 
railroad agents and officers omitting duty. ...........000+ 465 
refusing aid at fires............ eee ese eee ceccesececece 460 
restrictions as to going aboard of vessel....-...-..eee eens 439 
slung-shot—making, keeping, selling, prohibited ween 455 
throwing gas-tar into public waters.... cee. ccceecceaes 435 
unlicensed piloting.......... oe eee cece eee ester cenes 444.443 
Violation of health laws ......0...ec cece ces eceeeees ..... 442 
quarantine laws.,........ eses ee secveceee 436 
regulations ......... crcccccccace 440 
PUBLIC MEETINGS. 
preventing........... wesc neces sesssosesose cots eceees Pen. C 75 
Gisturbing. .....essssecsssenssssosaasesosassoressso aaeeeo 14, T5 


PUBLIC PLACES. 
to be established in each township...........Pol. C. (ch. 23) 111 


PUBLIC SCHOOLS. See Schools. -, 


PUBLIC SPORTS. 
on the first day of the week, prohibited...............Pen. CO. 45 
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“PUBLIC WORKS OF ART. , s 
injúries tOssssesesicsrstesie dee oie eesee ceedees onesie On O 120 1257 
‘PUNISHMEN T. : 
determined by the court..... Gora wierd au atte es eine Reepueaens: EL 1138 
must be within prescribed limits............ceeeee es ere ee 1138 
of felonies, when not otherwise EEE N E R Le 1138 
misdemeanors, when not otheriwse provided. hen aye Oia es iese I4 1138 
who are liable t0..........00..0008 A E EE 15 1138 
exemptions—public ministers. .............+- TREER saati 25 1141 
~ when offense is punishable in different ways. E AE E D 1262 
of acts punishable under foreign law........ AR 144 1262 
contempts—also punishable as crimes......... a aaea 746 1262 
mitigation Of ......ss.essecsececessessesece TOPE .. 147 1262 
in case of juvenile offenses ides Ges tease teers: (OE - 1265 
for second offenses........ssees.lesssosesesssessessosseo 754, 756 1264 
of unsuccessful attempts to a CrM Essia ews eae Eha .. 752 1263 
military, not included .......... a eat ad evs TEA be 791 1268 
different modes of, designated............ce00+ ...C. Crim. È. 2 1273 : 
can be inflicted only after CONVICtION..... cee eee rerce cece 6 1273 
death, for murder, when so designated bY JOLY sss esdecceeess "#3930 1332 
PURCHASER. 
of corporate franchise—rights Ofooretescnienon rat eee. C, 444 814 
through agent, holds property against principal.............. 638 884 
1803, 2024 1077, 1121 
bona fide, protected. ...cceccccccveccccccvcceensteress ae 1732, 638 1065, 884 
- 644 885 
lien of, for part price paid, When...ceecsseccscceses esee sss. 1805 1077 
for value, under defective execution of power—relief......... 333 790 
protected against subsequent transfers...... 2677, 671 893, 891 
power to revoke reserved, subsequent sale revokes 
power in favor Of. ......essosessessesesessecoesa 678 893 
unrecorded conveyance void as to subsequent. ..... 671 891 
actual notice binds subsequent purchaser....... ... 675 892 
; «of trust property, involuntary trustee, when....... 2.2.0. -00. 1310 1000 
chattel mortgage, unfiled, void against... ....cesereeesccene 1744 1069 
when compellable to specific performance..... a 7.2002, 1737, 1795 1116, 1076 
defeasance not operative against, when..... ssesesssee .1726, 1741 1064, 1068 
administrator nor executor CAU BObsee5 eae ted caees ca Pr. G. 209 246 
lienor may be........+- eee eer ree Mine eeetane Ohp esse ers 203° 245 
_ ‘entitled to receive rents, WheNn.........-seeeverceeeees s.s... 353 276 
required to give bond, A E E E antic tax DOD 244 
right of action for damages, WHEN... ese.. esses... O. Civ. P. 647 170 
mortgage may DE ....sesssocesesseseeseeecsseesso Sune Kaew Sie 605 161 
title of, not affected by reversal of judgment.. re Pere ey | 105 
referee cannot be ....e.sssseeeees OPi ae dinbee een iewes i sedesa D19 155 
rights of, at sheriff’ s sal esis sissies sew sate sewes see ceesace 842 101 
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‘QUAIL. 7 
protection Ob ig se T inenten ea POL C. (ch. 41) 1, *9 605, 669 
QUALITY.” ` 
of goods sold by sample—warranty.......... ittinanes<« O. C. 1006 953 
x frauds by auctioneer ...essssosecseee.. Pen. O. 507 1219 
QUARANTINE. 
township may establish, how.........++.eee+..Fol, C. (ch. 23) 57 388 
laws, Violation Of..........ceccceees scswawemnseas Pen. C. 436-440 1207-1208 
QUORUM. 
in corporate affairs, What iS... .. see see eeseseveeveee eG, ©, 411 805 
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Section 
QUO WARRANTO. 
action substituted for... ..ccccceccceccccesssesesee&, Civ. P. 531 


R 
RACING. 
steam-boats. s.s.s.. sesssesersoscesses E R E Pen. C. 257 
on public highways't’t..s.ssssecreseseesressoerseseo seses. 474 
THE Sabbath see reini darea ees EE ees ee eG ES 45 
Hear COUPE. Goes a Ean dae eee Gen EVENS E Sa OA mates 208 
for Wabebescees rores eseeto iames epi E E E R 401 
near religious meeting. .....sessssesesseesssreessesesresooes 55 
RAFFLE, See Lottery. 
RAILROAD. 
liable for damages from loss of life ............ C. Civ. P. 677, 676 
tor injury to stocK.......ssssesesesssscss 678 
killing of stock by, evidence of carelessness ..............-.- 679 
proceedings ADMINS bee vee nea aTa e Sea e Ea ESA 681, 650 
presumed to have notice of claim of subcontractor........... 657 
director denned... <i. science ce adees eke eer eti weet Pen. C. 662 
injuries AO sostense eee eee aes tae edae eda oo... 685, 684 
failūre TO ring DEG veces stan kd ew pean seed ee ealeeds 463 
drunken manager ON nie 6:6 ie Se ene ek eas wee ee aK eee See a eeine 464 
neglect of officers and agents .......ssssssesessssrsssss erore 465 
See Passage Tickets. 
lien of party selling, etc., property........... C. C. #18147, #1814) 
RAILROAD CORPORATIONS. 
HOW formede meari a wa ON Shae Ga eeaws saa ea eee os *4 730 
POWERS OF, IN GENERAL. 
enumerated. ........ossnoscocsreoseseo EEE seee KAT32 
to build extensions, branches, CtC.....ceercseccceccecces *473) 
change route—conditions....... Te Oe eee ee *473% 
may consolidate with other road. .....s..sssesesess TER ¥4731 
Change corporate NAME........ cca e cece seen nccnces *473m 
condemn lands, ete., for its US€........-eeeeeee oe. 4730 
to restore stream, highway, etC...........ecsecee cane vnce KLTIN 
make suitable passage-ways, when track passes over 
RIGD WAY aie 008s Sed oop vee Sense las da ee ea er 4730 
rolling stock and fuel, NXbULCS orrena se enen ESES *473D 
conveyances, leases, and mor tgages, how executed and re- 
GOTAEG': os Si cere peer Genes Pee ORee ved ew ese whe E *473 
to construct FENCES os. ov coe ines cean eee eens 100. F4850-*485e 
defense of usury prohibited............. paluatewe eek os Saas *4738 
DIRECTORS. 
number, name, and residence to be stated.......ssesasss ¥4 734 
to open stock-books.............. EIET SEREEN #4730 
election of, arranged by by-laws....... E ania eek *473¢ 
muct be stockholders... seis cei etieec seas tebe ea sacs *473¢ 
shall appoint one of their number president............. *4 730 
may be Classified.........-..-eeeeee Anaa raa eese oee. ¥473t 
set aside money to pay debts. ..s.esassesssseersosesss *473r 
STOCK. 
forfeiture of—proceedings........ seis ass a REEE AE *473e 
deemed personal property ....s.s.essesreroes sensia wee *4T3F 
capital, how increased ....... gee TT er ere *4739 
who liable as stockholders............. N sens *473h 
ANNUAL REPORT. 7 
what to state........esesessessssoesees iowa A Le *473u 


to make return of earnings to territorial treasurer........... *4730 


837, 
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RAILROAD CORPORATION S—Continued. 
how taxed ........ sia nies wie nate ee eer r poe (ch. 28) Rete 
penalty for neglecting to make return... ro eee ve kaTa 
foreign, how to proceed ........sssessesesesesensssesasessee *473y 
regulations of, as to receiving and shipping freight..........*4732z 
to start and run trains according to published notice.......... 474 
keep signs at CrossingS.... 2. wc. sce ce ce ceeee cee é. es e 482, 481 
carry and sound bell and whistle....... eee rece reese iese ess. 489 
build and maintain bridges, when..........+seee0 e.» e 478, 480 
construct and maintain causeway over track........ nataas 484 
LIABILITIES OF. 
damages for lands condemned..... E E ree 452 
how ascertained, see Com- 
> MAISSLONETS...00+.secceces 452 
from changing location of track..........-.6. . 458 


delay for claim- 
z ing........... 458 

for refusing to carry and deliver passengers and 
freight........sesccceee eee eee seer eecenneens 475 
for injuries to passengers........s.eeseeeee 477, 476 
expenses of erecting signs at crossings...... 482 
neglecting to ring bell or blow whis- | ©. C.. 483 


SRA a A pied Dee aT zi Pen. C. 463 
failure to make annual report.. ..C. C. 500 
See Common Carriers. 
RAILROAD TICKETS. See Passage Tickets. 
RAPE. 
defined sac aekcess Set ete nrasane sosesssseeassss Pen. O. 320 
physical ability, ‘under fourteen years. sessen T E 321 
what necessary to constitute.......sesesssss ee pitas woe AE 322 
first degree, punishment f0F...... cece cccceeceeeeecees 325, 323 
second degree, punishment 100 E sak Se exawiandws ae 326, 324 
committed in a Tiot .........eceeeeeeees anann easi E T 
subjection of wite not pleadable in........ Eiaa aces se 22 
RATIFICATION, 
by subsequent consent......... a eueweamstemeaae ©. ©. 1346, o 
when to be in writing........ssessesecposssereosseesesssess 1349 
of part is, of the whole, When.........cccseseccnceccevssncce 1350 
is void, wWhenm..... ses cscscone eC ee aide a putes carey coos 1351 
as to third persons, unless eT ee eer er ie rer re 1352 
may be rescinded, when....... whee e ee eee ees ee cer tee sees sees 1353 
REAL ESTATE. See Real Property. 
REAL PROPERTY. 
defined sssi nrrainn ia Bic oiees narani seo hetum hes 163 
embraces; WHALE issis pel ase wesc ey sate Dewan acess ates 2126 
governed by local laws. ........eceeeee eee e cee cette eeeenenes 217 
estates in, classed and defined, see a eee EEEE 218-238 
SOvvitudes .cceseccsseeee 244-254 
accessions tO, See ACCESSIONS... wane cece cc ccccccees oossoo 583-589 
action to recover possession Of .... .eseseeeceess C. Civ. P. 635-650 
where to be brought........ 616, 92 
limitation of.............. 38-44, 51 
for trespass ON. 606 ose scs tw Ree eee Sa Ges wee selec 54 
of partition, see Partition... . cc cece ce ceeveescccenes 548-596 
lis pendens in, effect of.........2 0c. e eee ia sweets aues 551, 101 
to foreclose mortgage ON... see ccceeeccccccesececs 616-634 
adverse possession of, What is .... .ecesececceseees PEE 47, 46 
when deemed held adversely. ....esessessssersssees sae Seana a 
right to. not affected by descent cast ........ eRe Cee ree 
lien of judgment on..........,. EE ENEE 800- 304 
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Section 
REAL PROPERTY —Continued. 
execution against. .....sssesesesoesoe so. O. Civ. P. 310, 312, 314 
See Execution. 


judgment for sale of, what to contain.. ...ssssses»e NE .... 296 
REASONABLE DOUBT. 
defendant to have benefit of......... EAR C. Crim. P. 349, 350 
ECEIPTS. 
warehouseman issuing false.........eeeeeees «s... Pen. C. 679, 678 
carrier issuing falsë:.. esrissscs shine reens saw. reine e 679, 677 
duplicates oiv0 du) ica save wine EE AE 680 
to be canceled, When s oes.3 vane ceva naeen eee een se$e" cays 683, 682 
RECEIVER. 
may be appointed in proceedings for divorce............ C. ©. 74 
appointment of, a provisional remedy.............. C. Civ. P. 147 
when may be appointed. ..... ..essessesssecssrosoecsessoso 219 
in proceedings supplementary to exe- 
CUTLON Goi nite ese ia a e eee S 
for corporation dissolved {cen waite 220, 545 
qualifications of applicant for.............eet ee eeee cence 221 
VECOLV ER es iain eee kas Seeds cacne een a nents 222 
POWCTS OF serre aves sea Posh Gade sep arene Saleen reer 223, 373 
to invest funds, when and How........seeceeees Ta rE eee 224 
RECEIVING. 
stolen property ...... ..sssessorees sig a E ET Pen. C. 593 
RECORD 
of articles of incorporation .:.......... peewee eee eee 22.0. ©. 390 


or charter of bridge company.. 567-569 
by-laws of corporation.. .s...e...sessessesessseeseseoeeses 405 


corporate acts of all corporations for profit ........... woe. AL 
report of railroad commissioners ..........e eee e ee eee ..... 452 
of judgment on appeal 
Írom 6 cS vce es E 
certified statement of special partnership...s.ess.. } 1452, 1T 
plats of cemelery.....ccseccccsccccecnesece Dearien ea 
celebration of marriage. ....ses.ssse sss TE re ee 48.53 
instruments affecting real estate...... ccc e cece een eeee 647-654 
railroad property....... ceeseesesees 467 
prerequisites to—acknowledgment—proof....... Tainas 648-670 
of proved instrument—condition ...... vie Sera Cerrar ane ee 674, 649 
liens, transfers in Tush. ...e....ssesesseseecsossessssesess 650 
defeasance .....sessesessssessnoseseo sabsdaeeecesoweL (40, 1141 
revocation of power tO CONVEY ....-..0. cee cse cee ene e... 673 
where and by whom........ 651 


when deemed recorded. .. 651 (2) 


operates as constructive notice........sseessssseseseso 671, a 
what should be recorded.. .....e..sssseecosccssesoeseses> 647-650 
not necessary, as to parties having actual notice.,............ 675 
successive, governed by priority........ reese wine ew pe eens 671, 629 
Of MOTGA Se: cis iena hos Waa Oe Wide eh Wee kee eee ee wee 1738-1741 
assigument for benefit of creditors.............20080- 2036-2039 

of mortgage and discharge of..............00. 1735 

mortgage on vessels........ ee ee ee ee a eee 1756, 654 
JUCOMEN cassis eunad od ah ene een ie akan Dees AET C. Civ. P. 298 
assignment of judgment—clerk’s duty ......se.seeceeee weer. 302 
discharge and cancellation of—clerk’s duty ee eae 303 
of judgment by justice of the peace.............6. elas’ e... 304 
of conveyance in partition ...... cece eee eee ence eet ene ..... 583 
judicial, evidence when duly certified.............cceeee cee 489 
of justice of the peace, evidence........... cece eee eens 492, 491 


1325, 1326 
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1250, 1249 
1250 
1251, 1250 
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816 
1026 


891, 882 
1067-1068 
1124-1125 
1066 
1071, 887 
88 


90 
90 
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156 
137 
138, 137 
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Section Page 
RECORD—Continued. 
of acknowledged instrument........ soeeeeeeseC, Civ. P. 494, pe 138 
mortgage sale, perpetuation of...... enn Suneeta nas 162 
of order appointing receiver..... Pie aa Reus EE E * 372 111 
mortgage containing power of sale ....... cence eee eee eene 598 159 
affidavits in foreclosure by advertisement.........+.-.s5-. 612 163 
probate court, effect accorded t0........eeeeeeeeeees Pr.C. 2 200 
proceedings to be sent to district court, when..........++. 4,5 200, 201 
findings and conclusions in probate of will...............- 23 205 
how to be made 27 205 
foreign Will ......... cc. eee edi aata Saw ara. gis eee wie TAT 28, 30 206 
testimony in lost will......... ee eer rr 38 208 
oath and bond of executors and administrators..........+ 81, 75 216, 214 
deed of conveyance and order...... 0... cee eee cece ee eeeens 225 250 
report of commissioners and decyeeé.........6.. esses Pareek 288 263 
all orders and decrees of court and judge.......essussesss 299 265 
letters of guardianship, bond, and affidavit...........see4- 342, 274 
inventory of estate Of MINOLT........ ccc eee eee eee eens 355 277 
decree defining homestead..........cc cece uccecneeeecunees 309 267 
every decree affecting title to real estate.........+. ea eae ws 309 267 
claims allowed for payment OT Tera Oe er re 145 231 
justice deceased, deposited with other justice......... J.C. 86 304 
official acts, how KOO E tt errk esas hamsters Wide eke eens 83 303 
injuring, destroying, or stealing............. Pen. C. 149, 148, re 1159, 1163 
of sale of POISONS sc ies asec ib nainie de HO Se KES Me REE a AOS 1209 
notaries, to be deposited, when............. Pol. C. ae ay mi 343 
penalty for failure to deposit........... i 3 343 
defacement or destruction Of........0 cess even ween 3 343 
of mining claim, what to ShOW......... sees cece ee eees (ch. 31) 3 _ „510 
to be transmitted when action removed..... C. Crim. P. } ARG; P 1919, ions 
diminution of, certiorart, how awarded........-.++5++ Se 486 , 1347 
clerk to transmit to supreme court, in writ of error Eater techs 482 1346 
what constitutes record of action.. rer re re aa 446 1341 
RECRIMINATION. 
defined.......eeceseee (satis a Caan iuee eee yaa eee’ C.C. 61 749 
cause for divorce........c.seeee E E ema sine ake Walen 61 749 
* REDEMPTION. 
of lands sold for taxes .......... 0008 Lessee.. POL O. (ch. 28) 70-72 481 
treasury WATTANHS.... 00... ccc ccce cco ness eeene cesses (ch. 7) 4 329 
corporate stocK—Conditions. .......c cece cece ee ee eens C. C. 439 813 
franchise 0:69 4505 oat wes (ia sie aN a hae eel y 446 815 
liens and mortgages. ....... cece cee cceeeeeees Geter ats 1714-1716 1062 
contracts in restraint of right of, void. .......cceee cece eee eee 1707 1060 
right of, how foreclosed... 0s. cse eda heck sede eed eased ede 1782,1734 1074, 1066 
Who may redeem ........ccscccceecesccccvnss o. ..0. Civ, P. 344 102 
time for and conditions Of. .....es.sssssessssesssesesersessa 345 102 
what estate is subject of, and what not. ......sssesssreseses.s 342 101 
how made—general rules...... 6... eee ee eee ener eee eeees 346, 353 102, 104 
Notice of intention CO... s os seis ewe eel eee eae ee Nee es 608, 347 162, 103 
judgment debtor, right of, reserved........ 0.00. ceeeeeeeeees 347 103 
waste during time for, restrained... .. o...n. EA E E T 352 104 
by debtor determines effect Of sale. .....cccseececcencaseseves 349 103 
rents accruing, tO WHOM... . ccc cence ene c ene cccceecsesenes 353 104 
from mortgage sale..... EEE AE E OTC AM slash A E T ares 633, 607 168, 162 
RE-ENTRY. 
right of, not transferable......... isana doresti sss. ees. O. O 603 + 879 
REFEREES. 
appointment of, in general...... eseses ese C. Civ. P. 374, 271-278 112, 80-81 
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Section 
REFEREES— Continued. 
findings by, how reported. .....ceeeeeecsceee ns <... O. Civ. P. 276 
in proceedings supplementary to execution ...eseseseses 314, dh 
appointed to assess damages.........+ E E E 192, 705 
examine liens and incumbrances............ 557, 558 
take an ACCOUNL... cee csc cose ees ceneensccess 229, 271 
make partition of real estate............ 628, 560- 562 
take an affidavit ..........esseseseovescsosssaces 510 
not allowed: to purchase.........esesseseeescess uspes ees 579 
have power to subpoena witnesses.. .........ssressssesese 370, 447 
administer oath to witnesses. .....eceeeeecaees 278 
punish witnesses for contempt. ......-..+--05. 453 
fees Of rdodrerer e Monee eenw es os 04s 0 ERO EET EE 564, 388 
to settle disputed Claim....... ccc cece eee eee eee eee Pr. C. 155, 156 
offering or giving bribes tO... . ccs ee ce eee ee ossen: Pen. C. 126 
receiving bribes bss ssi vests 5 eee 4 ON As VE ENN CESS RDS SR 128 
misconduct OF: face x5 Mckee wees 90 ai ere eee E ee 129 
accepting gifts from parties... cc... wesw esse cence eeccecces 130 
attempt to influence, UNA WILY ereen i arani Seed al Erres 132 
REFORM SCHOOL. 
where located,....... paid ola Meine one eats e... Pol. C. (ch 58) *1 
TRUSTEES 
style and appointment...........008 EE EE *2 
otticers of board, duties and powers........ceceseercees *4-¥*7 
compensation......... ere TCE eee ee eT ~ 43 
SUPERINTENDENT. 
bond and duties..........e.00. eweeds EEEE E ESE *8, *9 
commitment to ........ ia W ENES E EEEE EEE *10-*17 
, : *5, *7, *8 
care and treatment of inmates.........caceeeee PEA } £18, *19 
penalty for aiding escape. ...ess.essrseeesonsoresoss rres ot *20 
REGISTER IN CHANCERY. 
may claim fee in advance............... te veoeeeseee (Ch. 39) 32 
REGISTER OF DEEDS. 
an elective county offcer ...... cece cccecccen ce vcees (ch. 21) 15 
how and when Glected <5 cin ican ies ces eae tae esac iwaa we veeae s 15 
election of, how certified .......cccccccececcone cesses (ch. 27) 31 
oath Of. ...ses.esosen ake See ea in ieee esata cae eeren eens (ch. 5) 38 
bond of, to the COUNtY....ssessesesosesesesessesasesessesss> 5 
conditions Of.. sois sunsesiseeeeen insien nea SEE e saee 2 2 
penal sum of, how fixed....... ..cccccccecconsen aeceeeo 6 
number of sureties required .s.es..eensessesoseresossvees 7 
approval ol osese ane a a a aa 5 
how èxecūted: sses ev bee lsd Mees ssie kss 8 
by judge, WHEN. sa sate Coes s teins erie soss 8 
account condition precedent, when........ vee 13 
delay for giving onc ia Caw Dedede eee iisede Cen veins ag same 10 
failure to SIVE—VACANCY .....ersssessorreessosessessso 11 
where tö be fled. cesse risens aa cee ana aw a n 5 
how CONSIUECH aa. 5 saw shine woes eae vanes ees cw vesa I2 
covers obligations as county clerk.............. (ch. 21) 61 
may administer Oaths............2 cee E E SE (ch 20) I 
may have deputies ...... 00... .seeeeereeene errr er ee (ch. 6) 1, 2 
is responsible for acts of deputy. .ssesssersssseseseseo (ch. 21) 61 
may exact bond from deputy...... +6. .e ee eeeeeeeeeeeee (ch. 6) 1 
is entitled to copy GE statutes; asseio riene ee an ces seed (ch. 3) 4 
is exempt from jury duty..es..ccce cece screens ecceces (ch. 19) 1 
when not county clerk, to have and use official seal... .(ch. 21) *57a 
to record, what “instruments .........e00 ee EEE 57 
to indorse each instrument filed, HOW........cceccccecccccees 57 


record, how made—foot-notes ...... (oie Hate PAG eta een 57 
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Section Page 
REGISTER OF DEEDS—Continued. 
indexes, to prepare and keep. ............+- Pol. C. (ch. 21) 2 60 366, 367 
separate, -for deeds and for liens.............0-006> 9, 60 366, 367 
to record marks and brands on live-stock............. (ch. 34) 1 524 
trade-MaTK....s.seserosesssessesene .. (ch. 21) *57b, oe 639 
have seal. ceessrercrereri secon tikan e CE rane p 6 FAURE aS 639 
approve appeal bond, when Doea eSa i aes war Gone ace ata (ch. 29) a 495 
record appraisement of ESİraAyS. 00500 cenccarctensns (ch, 34) 9, 10 526 
is ex officio county ClerK.... 2... cece cc ccc te cere eees (ch. 21) 61 367 
clerk of county board of equalization ........ e046. (ch. 28) 30 469 
to record plats of towns..........6 GEE ew ae <... (Ch. 26) 4 442 
COUNEY plats eesis enirere rur ai EE 6 442 
bonds of justice of the peace and township treasurer 
; (ch. 23) 39 385 
foesol orrori ensinei i ens E ... (ch. 39) 7, 8 540 
ie 32 549 
may Claim in advance .....sesssessesreseeees } (ch. 21) 57 365. 
no fees for keeping index.........0. cesses cence sere 60 367 
for recording certificate of location.........++. (ch 31) 18 513 
copy of certificate of location...... eee ee eee © 18 513 
recording plat of town or addition......... (ch. 26) 8 443 
table of, to be kept posted......... 0 eceeee (ch. 39) 33 549 
books to be kept by— 
and stationery, how supplied..........ceeeeueece (ch. 21) 29 359 
for registering of deeds. ......cccccccseesceccnconreenes 57 365 
ANGEKOSs esse MGS swears aneiens acest casa eolneteg(a om anera al 58, 59 366 
homestead DOok...... ccc ccsccceecensecccvscesans (ch. 38) 11 536 
estray register .....eccceeecnvvccecs Hentie .. (ch. 34) 9 526 
as county clerk, see County Clerk. 
resignation of, to WHOM. seveeeceeeeees Dusona saranani (ch. 22) 1 375 
removal of, for CAUSE. senenn eee Pe Se a surest EE T toes 3 376 
vacancy in ‘office of, how filled........ Er a6 Wie helm ween 8 377 
to turn over books, etC., tO SUCCESSOL.sessessseee essee (Ch. 5) 14 327 
to record instruments. ........ssessssesesssessecsssesse C. O. 651 857 
indorse amount of fees on instrument recorded.....-...... 651 887 
keep separate books for grants absolute, and for mortgages. 652 887 
duties of, in general, prescribed by State. 0... ccsececes cess 653 887 
may take acknowledgment, or proof of instruments.......... 656 887 
may administer oaths and subpcena witnesses............-... 658 _ 888 
what instruments may record. .....sesssesssseassssoeeese 647-650 886 
to certify acknowledgment of satisfaction of mortgage... .1735 (3) 1066 
cancel mortgages, when and how..........+.ceeseeeees 1735 (4) 1066 
receive and file all chattel mortgages offered.............. 1750 1070 
statement and certificate of insurance agents 510 846 
number each chattel mortgage and indorse date of filing. ..1751 1070 
cancel each chattel mortgage and indorse date of filing....1750 1070 
keep alphabetical index of parties to chattel mortgage..... 1751 1070 
refusing to discharge his duties, misdemeanor........Pen. C. 500 1218 
offering forged instrument to, for registry, misdemeanor...... 150 1159 
stealing, mutilating, defacing reCOrds........-seeesseaee- 172,148 1163, 1159 
offering bribes to...... eer rr rrr re rere ree 99 1150 
taking bribes, gifts, CtC......ceeesececenecceeescecececese 118,100 1152, 1150 
excessive fees....... cceeeeees SeSerr errr e ree ..113, 103 1152, 1151 
reward for omitting Official Act.......seeee ceeeees 118, 104 1152, 1151 
fees for services not rendered. .....+ cesses TEET 113,105 1152, 1151 
REGISTER OF JAIL. 
sheriff or jailer to keep.. ...ssesesseseseseo sees. O. Crim. P. 617 1369 
REGISTRATION OF VOTERS. See Hlections.Pol. C. (ch. 52) -— 687-691 


REGISTRATION OF WARRANTS. i 
an act to provide for. ...ssssssesasssseo seess eseese (Ch. 50) — 621, 622 © 
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Section 
REGISTRY. 
of conveyance in partition.:....... Treaa ETE C. Civ. P. 583 
to create judgment lien............ pana mensie te . . 300-304 
of order appointing receiver....... Caora e EE e tae 372 
sale in toreclosure by advertisement. ........... s.. s... O11, 612 
all judgments and decrees defining homestead....... Pr. C. 309 
: 225, 288 
affecting real estate..... } 188, 309 
order of confirmation of sale, see Record ...... ce cecee cease 188 
REHEARING. 
of cause in supreme court....... E E ETN C. Civ. P. 24 
REINSURANCE. 
defined, see LNSUTANCE... cece osesessessesseseeero C. C. 1559-1562 
RELEASE. 
extinguishes obligations, hOW......essesesssscsesesososos 40° 867 
general, includes ¢ only known claims.......... sess <p cvs eee COS 
of one joint debtor does not affect others ..... ews sages aw Sans 869 
guardian by ward.............00. abee ek E E T 137 
power to make leases .s.esssesssecseeo EDEN RE ans wan 345 
RELIEF. 
sought must be demanded by complaint........... C. Civ. P. 111 
how limited by complaint .............. Seress ec ‘iene mateo 293 
affirmative, to defendant, when.......... cece ccc cecee stone 292 
on default of reply to counter-claim............/. 123 
against variance between allegations and proof........... 138, 139 
mistakes, inadvertence, neglect, and omissions in peł- 
fecting appels s eseeenss woe we res naa eee 143, 407 
of persons imprisoned ....s....s.sesssesosseesssesessosooo 721-733 
against judgment by default through mistake.......... J.C. 26 
is generally ; in form of compensation...... 2.2... eceees O. C. 1938 
specific and preventive, exceptional.............ee eee 1987, 1938 
against forfeiture incurred ..........sssssecserosesoecesesoeee 1939 
against defective execution Of power ........0+.. ssc eens 324, eee 
compensatory, See Damages... cccecccccccscccccces <a } 19 PEE 
specific, only when expressly allowed............. 1938, 1990, 1987 
WHEE ISeseaone eena an E E E ae E EEE $e eine wigan: 1988 
how enforced as to real property .............. 1988, 1991 
personal property.......... 1992, 1993 
performance of obligations may be compelled ....... 1994 
remedy mutual—conditions. .......... cece eee ween 1995 
breach of agreement to transfer real property—pre- 
SUI POs sexs oes Dany. Sateen 2eG ool ee Se 1996 
breach of agreement to transfer personal property— 
presumption: ick dews ese bcs ok wewe ere ween 1996 
contract signed by only one party...........000- oes . 1997 
agreement to transfer real property .......... segues. 993 
may be enforced instead of damages, when.......... 1998 
obhgation not enforceable specifically.......... 1999-2002 


transfer of, does not affect remedy, except. .2003 
not allowable to enforce a penalty or forfeiture.1939, 1990 


revision of contracts, see Revision .......46. esate ae se 2004-2007 

rescission of contr acts, SCE Rescission ..ceccccecccccccucs 2008-2010 

cancellation of instruments, see Cancellation.......... } a 

preventive, see INJUNCHON....ssesesescosasseres reee f 201 ane 
Actions. 


RELIGION. Crimes and offenses against, see Sabbath. 
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RELIGIOUS. 

mecting—disturbing, a misdemeanor:.... iene ... Pen. ©. 55, 54 1144 

act—preventing, a misdemeanor ...re.s s.s.s secese vee e ences 53 1144 

belief—compelling, a misdemeanor... .......+-eeeeee ES 52 1144 

RELIGIOUS CORPORATIONS. 

may elect trustees and Incorporate, how ....s.neseseesoreeo ,. 538 865 

articles of incorporation to contain, what. ...essssse.sossssee 539 865 

restricted as to holding real estate. .......esssonsroeesces 385, 540 799, 865 

annual report, what........esesssesesoseesosesoeccoe ue Dp as 541 866 

may sell, exchange, or mortgage property...... ee eee ee, z. 542 866 

by-laws of, what may provide. ........ cee cence cect cccseecnce 543 866. 

equal rights Of members....... 0050+ eee eee eee ....... 544 866 

rights of membership not transferable............. Seema’ 545 866 

certain laws do not apply to............. Crore aea a ae tenes 567 871 

property of, exempt from taxation, how....... Pol. C. Ge 28) 2 456 

real property donated to, how VOStS.secssscccees e.e... (Ch. 49) —— 620 

REMAINDER. See Estates of Realty. 
REMEDIES. 

are civil actions and special proceedings. aa areca ... CO. Civ. F 11 3 

criminal actionSs.......sss.scsssssessesseossesosssssesocooe . bo 3 

civil, not merged in the criminal, BON E wees “417 3 

action for damages, preserved. ........sesessosessseo Pen. C. 789 1268 

for every WFONG...... cece ee eeeeee eee ee C. C. 2076 1130 

against public DUÍSanCe.......ssssesossossesesse esee eooo 2053-2058 1127-1128 

private nuisanCce.......s.ssssessssoecseecesses 2059-2061 1128 
bridge corporation, for failure to repair............ .. 533 864 
See Actions; Relief. 
REMISSION. 
to give court jurisdiction ......sseassosssessoecoeesees eed. O. 67 300 
REMONSTRANCE. 
against opening or changing highways.. Pol. © (ch. 29) 41-45, ae 490 491 
REMOVAL. See Haecutors and Administraiors. 

Of truste€S.....cecceeeceee Che wawlsesienes wee rccecesese&. O. 1333 1003. 
guardian, causes for..... Cs ee ve enna wes EE testes e... 134 761 
landmarks, misdemeanor..... Pea Kee eA eenaes Pen. C. 709 1255 
piles, misdemeanor........... Giers wats saae tai oiis .... 712 1256 
buoy, misdemeanor.......+.. E E «aie Hele eeeeees 713 1256 
signal-light, misdemeanor..........0.....008 eer ewcccesees 714 1256 
persons held to service, felony.... see. scseeescoes ceeteens 276 1179 
mortgaged chattels, felony rere E EEES eee oe ... 579 1231 

from office, a mode of punishment cee ewekae suas eee 3 1137 

OF OFFICERS FROM OFFICE: ‘ 
Causes fOr.....ccersecaceonsees EE Pol. C. (ch. 22) 3 376 
who may bring action for aww sa waete E E N S 4 376 
proceedings ......ssessseoseseseeseeceeeereeteneerees 5-7 376-377 
accusation presented by grand jury.......C. Crim. P. 162, 56 1298, 1282 
a requisites Of. .......n.esescessecesesscees> eee 5T ~- 1282 
A duty of judge on receiving. ......se...ssesees «58 1282 
a district attorney........cee. see e ee oo. 58 1282 
os defendant ee to appear, court proceeds in 
ees his ADSENCE....... 60s ceee ces ... 59 1282. 
ee eee appearing, may demur or deny .. 60 1282. 
ar a ee objections or demurrer to be in writ- 
; Pie T È ing... esetet eae (E o.c’, 61 1283. 
> ee ae denial, oral and UNSWOTN.........eece00- akan? 02 1283 
$ E, demurrer overruled, defendant must answer 
F a ae aes LOTLD WALD «-caccitereete es shee Haetalata syeees 63 1283 
: aS Fay defendant refusing to answer or pleading guilty ‘ 
` zm N YE 
a n3 —JUA IMENT... 2... ee sssessssessossseonso 64 1283 
3 ` defendant denying, court proceeds to try...... 64 1283 - 
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REMOVAL—Continued. 
OF OFFICERS FROM OFFICE—Continued. 
accusation—trial by jury...... ...... s... ... 0. Crim. P. A 
judgment on conviction—removal.......e.» 
of territorial a same proceeding ......eseseseseeene 67 
jurisdiction, in what county........ 68 
district attorney—prosecuting officer appointed... rere 69 
other officers, for charging illegal fees.......... e008. 70 
OF ACTION BEFORE TRIAL. 
for what causes allowable on motion of defendant........ 285 
Cause, DOW SHOW Diss seis sc ha ie os ca Sie daise ee wwe Sane 285 
defendant char ging judge with undue bias—interchange. 285 
record to be transferred to court to which............ 290, 286 
detendant in custody, how removed........++++% ieee at 287 
duty of judge as to bail, etc..... 6. cece ee eee ee cece eens 288 
witnesses recognized to appear in court to which........ 289 
district attorney may apply for, on same conditions....... 291 
of prisoner from one jail to ANOtHEL.....0+-eeseeeeeee 689, 680 
to defeat AADEd8 COPPUS... cece cereencceeneceee 683 
RENT. 
contract of, for more than one year, to be in writing....C. O. 622 
terms of, limit contract, when......... ich eddies ea havea 1117 
acceptance of, renews contract, When.......... cee eee ee eees 1118 
when payable: Gch cade eves eraan eS Eea E be Mee read eae 1120 
continued possession by lessee presumes renewal............. 1119 
usual remedies for recovery of, exercised by assignee...... 259, 260 
terms of may be changed, TOW ost dasa Cc eek te ei 261 
on lease for life, how Tecovered xe nace ee Gel vee ye sence: 262, 263 
payment of, to or antor, by tenant after grant.............eee 632 
included in term “income” .........+..0006 te taniesowtus 215 
trust may be created to collect and dispose........+..eeeeeeee 282 
power in trust to collect and dispose...... TERT OPES Tre 286 
purchaser entitled to, When ......sessesesescssesee ©. Civ. P. 353 
redemptioner entitled to, WHEN. ... ce. ese ee eee cee eeee eee eeee 53 
receiver may collect, when......... POTEET aaa essere sese 228 
due upon hfe-lease, ‘how recovered. ....... ooe seveeeees ©. C. 262 
dependent on the life of person, how recovered. ......s.sssc.. 263 
devisec or transferee may Collect. ......ssesssesesesesoseserse 259 
assignec of lessor or lessee has same remedies for collection of, 
as lessor had, CXcept.......screcsccerececcessccccecsccsees 260 
tenant paying , to lessor in good faith, protected.............. 632 
See Hiring of Real ‘Property. 
RENUNCIATION, 
of appointment as executor presumed, when........... Pr. C. 13 
of partnership, see Partnership... ceecsccececes C. C. 1417, 1418 
REPAIRS. 
lessor to make, WHEN ...... cece ccee cece veeees . e e 1124, 1123, 1114 
lessee may make, When......ceseecccccascccceves 1124, 1125, 1115 
owner of life-estate to make. ..... cc ec cee ee eee eens 271 
of vessels delayed, avoids inSUTANCE...... cc. cee eer cence eens 1582 
covenant for payment of, runs with the land .......... keria 822 
REPEAL. 
of repealing enactment does not revive ....essssseeseo Dosane 2132 
statutes does not operate repeal of penalty incurred TE 2133 
former statutes by the Code .....sss.essssesssse C. Civ. P. 9 
general repealing Act wise Sasa sy wee Sa hos He ae kil ese ee elec = 
REPLEVIN. See Claim and Delivery. 
REPLY. 
in what cases required...... his E E E ANT ...... 122 
when and how made......... Mess ektas E E E E ETE, 122 
court may require, when........++.. Wererrre rrr re ere 
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REPLY—Continued. 
demurrer to....... A EET sipin ceeseseess e. O. Civ, P. 124 38 
judgment for defendant in default of. ........ssssseesscesere 123 38 
allegations of answer deemed controverted without....... 701, 137 182, 41 
frivolous, judgment ON... 6. eee rece eee ee ccee ee eeeceeeenne 230 69 
in proceedings against joint debtors, heirs, etc....... ess ene 430 126 
may be stricken out on plaintiff’s refusal to testify.......... 443 129 
in justice’s COUTE........0066 oe. oe anaa aea J. ©. 25 292 
REPORT. 
of railroad commissioners, What. .....sssesssseseseesso C. C. 452 816 
either party may appeal from. ......s.seseesesesssseeseseeen 452 816 
of bridge corporation to county board........-.eseeee .... 537, 536 865, 864 
trustees of religious Corporations. .......sceesseveessseo ... O41 866 
insurance Corporations. ........ceee sees Via esos EE *510 849 
publishing false, misdemeanor...........00 Pree re Pen. C. 651 1245 
REPORTER OF SUPREME COURT. 
appointed by supreme Court.......... cess eee Pol. C. (ch. 60) *2 734 
DONG and óath. s ceussc lise ste ee eee ee eee Sees E n eas sis *3 734 
to receive records Of CAUSES ..es..ssesseesssssoeseoscsreesesooe *4 735 
publish reports, when .......sssesesessssesessenseseseese #5 735 
territory not responsible for publication, etc........... eee *6 735 
REPORTERS. 
newspaper, when liable for libel.............00 05 RTE hems 316 1185 
REPRESENTATION. 
succession by, defined. ... ....cceeee ee ceeee cee eae ous C. C. 793 911 
legal representative takes by will, when.............. laoi 716 900 
representative charged with advancements. ....sesssses.sens 792 911 
in insurance, See INSUTANCE..sssesesesresosossseessen. } T A EA 
REPRESENTATIVES. : : 
of decedent may sue for damages for loss of life....C. Civ. P. 677 177 
See Hers, Executors, and Administrators; Devisees; 
Legatees. 
legal, may bring action for forcible entry and detainer...J.C. 36 295 
REPRIEVES. 
governor may QVANt..... cece cece cece ceceee C. Crim. P 456,545 1342, 1357 
in treason, till legislature meets......... 546 1357 
to report to legislature.............. ores ere 547 1357 
file papers with secretary of territory............ 548 1357 
REQUISITION. See Fugitive from Justice. 
RESALE. 
when may be had..... ieee aweaes siete niaving wes Seseacs Pr. C. 188 242, 
RESCISSION. 
extinguishes CONTTACE.... cece seen eee eee eem essen eaeeeee C. C. 964 943 
for WN AECAUSES osx i ouo she Eaa SEAT TEERAA 2008, 965 1117, 943 
essential mistak srccsarreceri sti hankei ees EEEa 966 944. 
not for mere mistake, unless........... 2009 1117 
how and when—conGitions ......... eee eee cece eee eee 2010, 967 1117, 944 
for unsoundness' of mind..... 2.2... cee eee cc eect eee wees 877, 21 929, 739 
of transfer to agent, does not rescind transfer dy agent....... 638 884 
when insurer may rescind..............c cece cere ccenns 1538, 1630 1035, 1048 
insurer’s right to, when to be exercised...... Bea ceee deaseses 1516 1032 
when insurer may not rescind. .....- .. csc cee ete eeeeee 1632, 1631 1048 
by buyer, for refusal of right to inspect........ ....... Panes 1020 955 
breach of Warranty. ...a...sessesrssesesosssecennes 1021 955 
by-bidding at auction sales...........ee cece eeeeees 1027 956 
for incapacity to CONTTACE..... 6... cece eee eee eens cece eeeees 21, 22 739, 740 
for want of Consent ..... 2. cc ccc eect tree ene eencetees meea 877 929 
seller’s right to, when.......... see e eect eee neeaes Baio eserves 966 > 944 
stoppage in transit, per se, 18 MOb. cesses seeeecee cece vveceeee 1819 1083 
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RESCISSION—Continued. 
of acceptance in novation. .... E PAE E E EE C. C. 866 
ruinous ContractS—COndILIONS... 0... cece eect e enone . 17 
alteration of original contract, does not restore liability of 
QUATANTOL oss te cease ma teon Ste abs SUR RAS GOGO ea a NNR 1668 
ratification of agent’s CONtTACE..... cee cee ecseens ii ey 1353 
RESCUE. 
of prisoners from officer ....... baw Gale beaten weseees Pen. O. 135 
goods in charge of offcer ........sseessescsseeusesecosesso 136 
RESIDENCE. 
as qualification of voter ....... Realises wee POl, C. (ch. 27) 47 
to entitle to benefit of poor laws ......eeceeeeeeeeeee (Ch. 33) 5 
See Domicile. 
RESIGNATION. 
of officers in general, to whom........... Be ee (Ch:22) 1 
officers elect may resign before qualifying........... (ch. 27) 35 
of members of legislative assembly, to whom........ (ch. 22) 1 
township OfFCETS......0.0000. Ris RENEE R wae wales (ch. 23) 46-49 
school-township oOfficers.............ceeeen sarees nee 40) 127 
executor or administrator—condition ...... ..Pr. ©. 105 
RESISTANCE. 
may be lawfully employed, when..... Serre 4 o P P. 20- Hi 
parties aiding officers to prevent crime, justified.......... wee 24 
how public officers may interfere .... ccc cece eee e nce coneees 23 
to execution of process ............ EEan seerieterscers 48 
public authority, how punished ........ sisses aeeie ae OL 


arrest, officer arresting may use fOrCei..sesssssesessoese. o 120 
See Security to Keep the Peace; Riots. 
RESISTING. 
officer in discharge of duty .........0.00.- Poaaloes Pen. C. 102, 484 
execution Of PLOCESS ..isccccceccvccesveavsececseses 180 
See Resistance. - 


RESORT. 
order of, in satisfying liens............. PEE SRPEN ©. ©. 1713 
in execution of judgment against SUTE, os ieceres se 1686 
to personal property first........ C. Civ. P. 312 
RESPONDENT. 
WHO ISrurresrcee nee in i eee Eee narai Eees EE E 406 
may file transcript if appellant fails........... cee sss gi dames 408, 
except to appellant’s sureties........ Se Lee Cee T 421, 420 
to have notice of appeal, how............ er eer E eee 420 
RESPONDENTIA. 
GENNEO', «15-5 ses-cns rin eea Kiiec ewes Nese eae eeuens C. C. 1796 
owner of cargo may hypothecate, how ........cecceeeeeseees 1797 
master may hypothecate cargo, how..... TETTETETT sesa ssses e 1798 
owner of cargo to be refunded, when.......... sha weber neies 1800 
what laws apply to ...... ec eee eee sakane sar ..1701, 1799 
do not BODY. ccc cnn bs 64 he sed wees sced TET ...1725 
RESTITUTION. 
due on reversal of judgment...... wsceseceeeee GO, Civ. P. 412, 357 
plaintiff to give security for, when.............+-. sla Seca 104, 229 
n attachment ecne 4 64 hiee Ose esas bw beans Rawk ea EERE Sey 312 
of mine seized by fraud ...... evcsccceesees Pol ©. (ch. 31) 19, 20 
See Restoration. 
RESTORATION. 
obligations of finder to restore. ..... cee seceeeceeeseO. O. 977-978 
See Restitution 
RESTRAINT. - 
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Page- 


926- 
739 


1054 
1006 


1157 
1157 


455- 
515- 


375- 
453- 
375 
386-387 
596- 
220 


742. 
1276-1277 
1277 
1277 
1280 
1281 
1291 


1151, 1216 
1164 


` 1076. 


1076 
1060, 1076 
1064 


121, 105 
27, 68- 
93. 

513, 514 


TIL 
T1 


INDEX. 
Section 
* RESTRAINT—Continued. 
of suspension of ownership......ssscseoeseve sees O. O, 228, 227 
estate for life....2. 00... eee e ccc ece sce eee er ET 234 
remainder on successive estates for life ...........008..08- 232 
contingent remainder on term of years.........ceeeeneenes 233 
on legal proceedings, by contract, vOid.............--+eeeee 958 
exercise of lawful profession or trade..... 00.4. epewésaeee 909 
exception—sale of good-will...... re re ». 960 
PAEUNCNS eee ise eid a EEE ENEs Eaa 961 
exercise of free vocation—penalty ............ceee eee 156, 155 
the right of Indians to alienate lands, except...........+- 26 
trustees in transactions adverse to beneficiary............ 1300 
right to redeem mortgaged property ............- ore 1707 
marriage, other than of minors, VOId...........eeeeee: 962, 199 
an overissue of Corporation stOCK......esssesssseseescsoees 399 
minors under Jawful age. ..... 1.0... ccc cceeeccccceses eee 36 
testator to make gifts to subscribing witnesses.........6.- TIT 
seamen as to right to WaZeS.......+ cesses eee cues. 1189, 1188 
accumulation of INCOME. .......0 cece eee eeececeeees 207, 205 
: common carriers’ against limiting liability......... ...... 1261 
stipulating immunity from fraud .1262 
insurance companies as to ownership of real estate........ 501 
religious corporations as to ownership of real estate....... 385. 
preferential transfers by partners, when ..... Sense OR needs 1466 
567, 563 
ownership Of real egtate........ccecescvcccccccccece 501, 540 
552, 553 
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RESTRICTIONS. See Restraints. 


RESUMPTION. 
of jurisdiction by probate court, When. ......sss» sess.. Pr. GO, 5 
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~ from officer, goods under seizure..... wise whee Gaeta Pen. C. 102, 136 

RETRIAL. 
when may be had ........cccceceseecees geisha C. Crim. P. 387 

See New Trial. 

RETURN. 
of service, how proved...... E EEE C. Civ. P. 107 
warrant of attachment. ......ssssesss eee T 217, 203 
in arrest and bail—to plaintiff ............... ETS as 153 
of execution—delay, and to whom ....ssssesssssessesesseeses 313 
what to ShOW...s..sseesasessesosec. aeee.. 330, 315 
commission to take testimony ............-- aieo se aa 506, 478 
service of subpæna.....ess.sssssessoseesessesossseno veces 502 

securities taken by referees..... E E idw Ne ewas te ease 586 | 

made by sheriff proves itself. ... 1... sceeseeceresereeeces .... 661 
of writ of certzorari may be amended. .....sss-ssseeere ....... 692 
makes part of judgment roll.........e.e cece ecceeeeeees .... 694 
of writs returnable in Vacation ...eccceseeece seen cveeccccenes 712 
execution by mail........... PROD re ocr EEA 362 
record of probate court, When......e.s..essseseseese Pr. ©. 4, 5 
inventory by administrator or executor.......... menene 119 
sale of property by administrator. ....... cece cece eee en 186 
writ of attachment........ Pe eer rr weeed. GO. 31 
day, time for, limited ............ 2.02 ee eee PEE 38 
591, 578 
of proceedings by magistrate, what.........C. Crim. P. v4 ae 
a 145, 160 
clerk in writ of error, what to contain.......... ese e oa 483, 482 
inquisition of insanity by sheriff to court ....essssseseeee. ” 459 
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` RETURN—Continued. 
j of search-warrant, what to contain.......... C. Crim. P. 578, 573 
1 magistrate, proceedings i in arrest of fugitive.......... .... DOL 
] < to writ of habeas COTDUS . cae cscsecerenccsosssccaaees saceceere 673 
i ? REVENUE. 
Si property taxable ....sesssosoesssesressesessus Pol. ©. (ch. 28) 1 
i ' telegraph COMA NICS, cress ekai SSSA LGR a 3, *21, 3, ¥22 
j grain in elevators, etC... .sssssreseesseereresserases (ch. 37) #13 
exempt from taxation ava ai wecece meese to aaee Nei (ch. 28) 2 
t t LISTING AND VALUING FOR TAXATION. 
a when to be listed....... Pee rrr Seer eer 8, 7 
$ where to be listed..........seeee: Le ee een ee 17, 18, 20 
t in the name of the OWNer....ssessesssseseseenosossessoe 8 
i name of unknown owner, ? When. ......sesesseesse. 9 
how to be listed—form......senssesseresossesasssssesoe 5 
each owner to deliver on oath statement of his taxable 
Property Cosan raa a E a N aa A aa 8-15 
i same—guardians, trustees, and other representatives.. ... 15 
person refusing to render list, assessor to take evidence, 
DOW re E EE E ES E Seve 10, 8 
f same—penalty for refusing to testify. ..esessesseserosses 10 
by commission merchant. ......sssessssssessroscesesse 24, 16 
of material held for manufacture.......essesesessessseo 25 
by insurance Companies... ....sesesesrsesrresseses sinsa aL 
; persons doing business in more than one county ...... a 
mh 1 
railroads and other companies to auditor, when #19 a-* 195 
i county P 19 
WHDen...sssesee. *19@ 
of property belonging to heirs.............08- seisonnan LS 
depreciated bank notes and stocks........e.eeceeeees 22 
deductions allowed.........s. 0.200: ates a nas Bete EEE 23 
false list sworn to, PCTJULY...... cee cect eee e ee cece ee een 13 
assessor values all property, except ..... cece ne cree enace il 
Et assessor’s return of tax-list—oath .......... eee TERAN 12 
to county board ........... 10 
delivered to county clerk — 
form ys ogee ey Sie gs Aas dara eee 26 
when to be made............ 26 
return of refusals to swear. .11, 27 
credits defined, as used in this chapter............ ibaon 14 
TAX-ROLL 
; to be equalized and corrected, how........ tee eats aoe 28 
board may add property omitted............ RTE 29 
parties aggrieved may apply for correction of....... ..... 29 
board may remit penalties... cece cece cece cece ceen aces 29 
how governed as to value....... 2.00005 steel SERE E 29 
i county clerk may add omitted property........... 00.0065 52 
i treasurer may add omitted property .....sessssessesssees 52 
county clerk to forward abstract to auditor.............. 31 
how equalized by territorial DOaTd.......6-6 cee ccc eceeeee 32 
tax COMMISSION. .....sesssesese E E EA 324 
TAX-LIST. 
what is, and what to contain.....s.ssesssessssesseswosese 37 
county clerk io extend school tax on........... (ch. 40) 46, 52 
all township oe .-(ch. 23) 101, 118 
treasurer to extend city taxes, on when........... (ch. 24) 36 
to be made in duplicate....... preiti Eiane R ee .... (Ch. 28) 38 
foroi essrsa eii eian DEN E O see heed ee ee 39 
indorsements and warrant of county board ........ sors ees 40 
duplicate to be delivered to county treagurer............. 40 
county clerk retains original............eseee- Keeeeeeens 38 
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TAXES, TERRITORIAL. 


rate of, limited. . o usevcccecessss Pol. C. (ch. 28) 33, 34, at 


levied by territorial board ...-...e.secseeeceeese decceees 
an auditor, When. .... cece eee eeee suine wea 34 
county board, when....... reer ee 36 
treasurer, on railroad propert (ch.8) 11 
, p} p p y seneveeen (ch. 28) *19@ 
TAXES, COUNTY. 
Tate of, limited ....ceccceaccccenacaccenss cesses È oh 20) a 
bridge tax, limited . TT re rr eset aad (ch. 28) 33 
for county sinking fund .............06- eer seein ee ee 33 
levied by County board ....... cc cece e es cece ee pect ee cees 35 
consent of voters, for ee (ch. ey 33-36 
purpose (ch. 28) 105 
county schools by county 
clerk. ...e..... (ch. 40) 51 
TAXES, TOWN. 
rate of, limited............. lantei seso soso soe. (Ch. 24) 22-30 
levied by board of trustees. ......... 0.0008 ere ee eT 30 
for extraordinary purpose, HOW........ceesevceees 27 
to make sidewalks, etc..... cece cee eee eee cceecens 45, 58 
TAXES, TOWNSHIP. 
rate of, limited...... saw kee waa idee haw eeeas ae (ch. 23) 115 


levied by township meeting for any extraordinary purpose 13 
TAXES, SCHOOL, TOWNSHIP. 


to be levied by township board..........eee.ee05.(Ch. 40) 46 


to pay a judgment........ Cree aa eames ...... l5 
by county clerk, poll, ete ...... ives Seba tsisa 52_ 
levy of, limited s...» eee es eon seoesee erensen e... sese aoee 141-146 


See School Tages. 
COLLECTION OF TAXES, 


county treasurer is tax collectoT....... e. ..... s.. (Ch. 28) 41 
to make and file list of uncollectible taxes *57a 

collects territorial and county taxes..... 40 

township taxes..... (ch. 23) 101, 118 

town taxeS.... see. l EN A 35, at 

school-township taxes ....... .cesceceucesencees (ch. oF, ae 
penalty for failure to collect certain taxes......... (ch. 28) *57b 

ive ‘ 60 

in certain cases. . Watt e nee ee ee eesee ete e ee ven eae t ch. 24) 35 

school taxes .. ........sceceeee Gaara wana eae (ch. 40) 53, 54 

licenses, fines, and penalties. .........+. eae wil (ch. a 49 

1, 60 

þack taXxesS.......srsssosesessssoserses EE tehn 40) 54 

city marshal may collect town taxes............ (ch. 24) 35, 34 

taxes, lien on property of debtor, how............ (ch. 28) 56 

no demand for payment required Rabe Tp eiiered we ee eat eee 53 

payable at treasurer’s Office .........sceceeevees seeeeeeda, 41 

delay allowed for paying.......ccccccessccceccecssanece 53 

warrants receivable for taxes ......0...cce cece ees ece eens 42 

certificate of road overseer, HOW...... 0... eee anes (ch. 29) 69 

special taxes to be paid im money.......... ee ceeee (ch. 21) 33 

road tax payable in work .........-...... 00000: (ch. 29) 66-69 

road and bridge tax payable in work............. (ch. 28) 33 

receipts in duplicate for each payment.............c000: 43 

Torm Oly oons aha tere oea EE EA E EE s 44 

to be numbered consecutively. ............ se... 46 

are to be filed with county clerk ............ see. 43 

county clerk audits and files.... .......eeee wees 45 
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duplicate, how indorsed .....essssesosecsesssees 

for licenses, fines, CtC....... ec cece eee ce eee eeee 49, 90 

penalty for false or fraudulent...........+++- .. 87, 88 
not paid first of November, distress and sale........-+- . 53 
may be recovered by action. .... 22. eee cence caesecerees 64, 79 
collector to proceed summarily, when........... sescesee OB 
payment may be any time before distress.........000.56. 59 
taxes delinquent if not paid by first January........... 54 


draw ten per cent. interest .. ¢ ich. 21) 36 


ten per cent. added as penalty..(ch. 28) 55 
By distraint and sale. 


distraint at expense of tax-payer...... cc. cece cee eee ees 57 
notice of sale within five days ...... 0... eeeseeeeer eens 57 
time of sale not more than sixty days..........e0. sesers OF 
may adjourn sale, how .........-...06. bance ere cesersece 57 
collector’s fees and charges..........e0eeeeeees f (ch. 24) of 
surplus proceeds, how disposed of..........-+000. (ch. 28) 57 
collector may require aid, when ...........++5 eessees wee 58 
taxation—railroad Company........ cece seeee cece cetees ¥*19d 
sale of telegraph line. ... 2 eee ec eee eee eee eee ences 3, *22 
BY SALE OF REAL ESTATE. 
time Of ©... ce eect cee cece eer ereeen sec eeeee . 62 
notice of, how given .......ssessssesssosrecseos teessoe - 6l 
expense of, how paid ......ss.sesososcseesecesnes 6l 
may be adjourned from day to day..........eeees ssosoee 62 
no taxable property EXeMPb..... 1... cece ee wee eee seseees. 62 
method of sale—parcels—homestead.........0..000eeeeee 63 
bidder failing to pertect bid, property readvertised, how.. 64 
return of, when, to county Clerk. ..... cece cece erence cece 65 
what to show ...... 2... .cceee eens asoasoveeses 65 
description in, to be recorded, how...........seeeeees s.. 66 
certificate of, to purchastr......s.ese.screosesesossosesoes 67 
how executed, form Of .....seessssssessseessseseecoseeo 67 
assignable, HOW ......- cece cere ec cee ee cnet en teeees caeees 67 
collector’s fees for deed... 2.2... cece eee e ene eees ..... 68 
certificate may include several parcels. ...... 2.000 cseene 68 
purchaser subrogated to lien of government..........05- 67 
purchaser’s lien covers delinquent and future taxes paid by 
105 60 a 
private, of lands remaining unsold..........-....5. ..... 69 
not voidable, tor what causes............ cece as cv eccees 76 
erroneous sale corrected...........00005 ecto ee eeeeees 78, 79 
Redemption of lands sold for taxes. ; 
conditions ..... ee eee cee eee ewes cence cen cccer evens 70 ° 
by part owner, DOW...... cece cece ee wee esonero ssesseseo 71 
partial, quantity sold. reduced, how....... sesoesesesseso T2 
deed to purchaser, When. ........snssecsoo sesesossoseeeo 73 
vests complete title ......essasseessee T3 


executed by treasurer, form of........ 74 
evidence conclusive, of what.......... 74 
MISCELLANEOUS PROVISIONS. 


dereliction of officers ...... ceeccecceceencsseees (eh 25) 40 
all charges first paid out of proceeds..... eke ceuee cece 57 
balance paid over tq owner..... eseese esssossessasoso 57 

68, 57 

fees of collector ...... SO REETEEISRSOTEES È (oh. 39) ET 


tax sale not voidable, How. .....csscsesceseesesee(Ch, 28) 76 
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MISCELLANEOUS PROVISIONS—Continued. . 
obstructing the collection Of........ssseeeeeseee-ben, ©, 501 


See Officers. 
of wagon-road corporations—how applied.......... C. C. 495 
- of cemetery corporations—how applied ...s.e s.s. e... 557, 556 
REVERSAL. 
of judgment—effect of, on limitations.............. C. Civ. P. 67 
restitution on, provided LOE iso aie's 00 ak E a Be See anes 104, 229, 412 
not to affect title to realty sold, When... ...ccccceecssees sees 357 
not adjudged for trivial errors....... EEE T easeccees 145 
REVERSION. 
defined.. .seossssossssesesseccsesessosessessusooeo a aes C. C. 225 
REVIEW. : 
on appeal—scope of, generally.......... ...C. Civ. P. 411, 412, 23 
on writ of certiorari... aaa. error Te re TE ET seene. 691 


See Judgments. 
REVISED CODES. See Vodes. 


REVISLON. 
Of CONtLACES, 0 cbc cee e Lek thee et cease ia ececes wn .. ©. C. 2004-2007 
all grants of corporate power subject to......... beetle s.s... 315 
REVIVOR. 
destruction of subsequént will is not, of former. .ses..... e. .. 707 
of negotiable instruments..............0. EE E E E l 
repeal of repealing enactment, not............ ined etaceoeloe 
woman’s will, revoked by subsequent marriage, not revived by 
death of husband. ..... e.e.. nsee. E A ewecanee 109 
REVOCATION. 
instrument of, to be proved and recorded, when...... E O13 
ot wills, how made. Scankevasucdews EE sited Oana wae AT 689, A 
in duplicate. c iesewosie osto Seb ewe eee eee dank eg ous 
by subsequent marriage ANd issue..cerecccceescases 708 
married WOMAN ...... 2... ce cseeecsececnes ree 684 
proposal, wh€n may be made......... Sahar uaa eae e 898, 897 
CONGOUAIONG cnay cia ces boa w eee ee ides) Geeek ena eens 61 
grantor reserving power of, deemed owner. ...........++- 678, 341 
OL POWER. Hop aes su ies aan ae ew eases (ew atiekow aendue ee ses 311 
NAG cae. waa a cae bua we Se ornate eis ed We eee ees 645, 641, 644 
grant by one having power of, operates as...........008 see 678 
procured by fraud or duress, Voidable ......ccccccseeeees .... 685 
-of conjoint or mutual will............ eiaSee care weep ET 689 
law of the place where made governs.........eceecceccecs 695-697 
of will by obliteration, when Valid. ......ssesessesesessseoee 704 
subsequent will is E s si ereedae is eae aces esaeen 106 
of subsequent will does not revive former, unless........ .... 707 
subsequent marriage and issue iS......... Lesesesseesecseeso 708 
woman’s subsequent marriage revokes Will...........eeeeees 709 
subsequent sale of property disposed of by will, not....... 712, 710 
incumbrance disposed of by will, NOtesseseaee 712, 711 
when sale or incumbrance is revocation of Willcdcearcetecess 713 
of will revokes codicil. ........sssnessesesrossooe Set obama. (14 
TIRE ey aA ice C5 EE E ea ne wie Cae eae sees Dreads 1330 
continuing guaranty. .......sesseseseeeeeses siteme asana 1665 
letters testamentary and of administration. e... ... Pr. C. 34, 74 
same—effect Oly vis xsi cieie Vs a OS tresserne e POSSE OEE ee 35 
for disobedience. .,...... see ceeees ere taan a eai 87 
neglect to furnish new sureties...... E EE 92 
file account. ......... surgane adoles 247, 105 
£ return inventory ......... see waite dones 120 


give notice to creditors .......seeesesee 159 
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Section 


REVOCATION—Continued. 
of letters testamentary and of administration for abeconane 
or concealing himself.......... cece cess ne ee cece cece Pr. C. 247 
of letters testamentary and of administration for contumacy.. 310° 
proceedings for. 71-73 


REWARDS. 
for deputation to offfce....... cee eee eee NEA TE Pen. C. 109 
omitting or delaying official act.........ssesseesessecess. 104 
services in procuring surrender of fugitive....... sss ossen 106 

RIGHTS. 

subject of ownership. ......ssesssesccsccesesresoeceseo C. C. 160 
each must so use his, as not to infringe those of others....... 2067 
between persons equally in the, law does not interfere........ 2077 
rights otherwise equal, earliest is preferred.......... 2078 
of husband and wife, separate and mutual........... cece eee 83 
civil, see Civ? Rights Sle es Ka E E Gh eare ow T CALS EA Se Oe 7 
of Indians. . iN Ewia Se See Pete E ome etes EAT n.. 26 
membership, ‘personal and not transferable............ wee. 545 
re-entry not transferable, except ............- TTE OTEN 603 
officers to interfere at election........... Dere es Pen. ©. 92 


RIGHT OF ACTION. See Action. 
RIGHT OF ENTRY. 


limitation of action, after.......ssssssesessee osese C. Civ. P. 48 

RIGHT OF WAY. 
for mining ditches, flumes, etc ...... ...... Pol. C. (ch. 31) 11, *21 

See Railroad Corporations........ OTO C. ©. En Py 
Telegraph Companies; Telephone Companies. 

RIOT. grap P p p 
defined.......... SVs ae PRGR Ese e onde aoe Reker Pen. C. 476 
púnishment TOPs weissc ees devas Vleea aaa a r shcaes uae 477 
to be suppressed by force, if necessary.......... C. Crim. P. 43, 54 

RIOTERS. i 
who deemed 10 Desi iss cute se ie esd Seas ase ie ea oes eas 50 
aiders and abettors subject to arrest and punishment......... 43 
officers resisted to report, for punishment ............ eens 44 
refusing to aid officers to execute process, misdemeanor..... 45 
governor may order assistance from adjoining county..... wee 46 

call on general government for aid, when...... | 4T 
unlawful assembly may be dispersed.......ersssesessessereo 48 
refusing to disperse, members may be ar- 
rested iee ta swede aa wtcewe tw saw E f 
officers neglecting duty, guilty of misdemeanor.............. 51 
to raise a posse and disperse rioters by force, when. .53, 52 
penalty for resisting after notice to disperse...........-.e00- 54 
RISK. See Insurance..........+. ives ase naaie eae oa r OO, 1630 


ROAD CORPORATIONS. See Corporations. 
ROAD SUPERVISORS. See Overseers of Highways. 
ROADS. See Wagon Roads. 


ROBBERY. 

CeUnewic6 cs vorri enea eae eee sese seses Pen. C, 282, 281 
degree of force employed, immaterial. jaa a arate errr rr Te 283 
what fear, element OF ois icc sec ckeek wee hee cows awe se es ..... 284 
value of property taken, immaterial.. ...sssssssess es veeesee 265 
taking secretly, not robbery ........... eh goseeteeed saute ... 286 
two degrees of—defined ...... .... cee caeee Puea wea Ea g 287 
punishment for first degree........+.6-.... see, ven ves dig devieaic 288 

second AEgree...... cece veer eeeeeees TEETE 289 
two or more persons participating..... ...c cs eee e ee cece eeeeee 290 


Jurisdiction Ofissssessesrericeieccessssr t inida C. Crim. P. 80 
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766. 
1129. 
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153. 

737 
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866. 

879: 
1149: 


Ir 


512, 651 
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ROUT Section 
defined eaves @eaeezet eet enna d iit dah enue Pen, C. 479, 478 
punishment fOr......sessescecessosecsesceseesecsoressoeneo SOU 

RULES. 


of “ COMMON Carriers”. ......ccccccesessvcececces C. C. 1270, 474 
of construction of penal statutes... ...... ssesecccseesF Ne ©. 10 


S 
SABBATH-BREAKING. 
defined........ Siriaren reer er eee ee ..sss eos. 38, 39, 41 
DY labor. siess erren wen sch ae Mee A Cees» a a a eee eee 42 
persons observing other day than Sunday aah EAN REES .. 44 
what traffic prohibited. ......ssesssesesrsesessessesoesess 47, 46 
SOPViING PrOCeSS 5 hie sinin seek hee NEE S 48 
punishment .....sesessseesesosens iN EE E woe 49 
SABBATH DAY. 
set apart for religious service .......... its are iad ee Ras 38 
Deine ises esaea k x est eK se mare ae ee a wR HAE a aterm" 40 
breaking, defined—acts of, specified ........ err ern 41 
labor prohibited, except.......... twee a cans sasse “22 
public sports prohibited ON 65665 e had weer e se er 45 
trades and employments prohibited on..........000- tesecens 46 
public traffic, except. ... 2... eee cece eee cece cence esenee ssw AT 
serving legal ` process on, except...... ee ere E ae Saisie anes 48 
other day may be observed instead Of.......0.scecesseecerss . 44 
maliciously serving process on day observed as...... dee eee e.. 5L 
punishment for Sabbath-breaking.......sssesesrssesrsee eevee 249 
fines, how collected—no eae ee eee A EET wae 50 
compelling form of religious belief. .....sesessssossereuee ee 52 
preventing religious aCt......sessessesseseese ee eee a waee 53 
disturbing religious MNGCTIN Oia scen sso eee eae Seda Raia eaves 54 
what constitutes_—specitied acts. 55 
Selling Liquor ON... ese ssccccesecceecsscccnsscecces ssseeass 420 
SAILOR. 
may make nuncupative will.............. ue aie eisarnie’e Wasies C. C. 688 
See Seamen. 
SALE. 
of property to pay taxes, see Hevenue....... -Pol. C. (ch. 28) 57-69 
deneden enia minna VON een a a EEE cosas C. ©. 981 
subject of, defined. ......ccececeeecee EEE ECEE EEE 987, 982 
agreement for, classes Of .....sessesnsececeese ere ee - 983 
to sell, defined....... saree ales retried ee er Tee 984 
buy, defined. ....sesssees E iar iene . 985 
sell and buy, defined... e. EEE 986 
real property binds seller to, what.............. 988 
give usual covenants, binds to, what.........6. 989 
substance of—usual covenants—form............. 990 
form of contract of....... glare teenie he T EEEE ST 
personal property—statute of frauds...... 991 
exception, agreement to manufactuse..... 992 
of real property, qualifications........... 993 
rights and duties of seller before delivery...........+0.0.. 995-996 
| delivery, seller to make, when and how..........eeeeeseeers 997 
- where to be Mad@.....e.ee cece ese c ee erene 000999, 998 
option as to time, place, or manner of............. 1000 
i buyer’s directions govern sending. .......s.ssss.s... 1001 
' to he offered or demanded only at reasonable hours. 1002 
See Warranty........ ceeds vite err rere .+-. 1003-1018 
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at auction, see Auction. ..cccccceccnsccuveceseseee O O. 1022-1028 
of corporate stock to pay assessments ..... wate baeacala was weet 433 
property devised does not revoke will............0. ... 712, 710 
by depositary, of thing deposited, when. .ssessessesessessses 1049 
finder, of thing found, when..... Dna aA MaRS 1070, 1069 
sheriff’s, in execution—perishable property......... C. Civ. P. 335 
real property—motice.......eeeeeeees 336 
when to take place.... 337 
manner and time...... 338 
postponement of...... 339 
overplus of, to defendant............ 340 
new, of property levied, but unsold .. 341 
-purchaser’s rigħht8S.....s. sesono cecees 342 
confirmation of.......... farata iaa 343 
referees’, to effect partition. .......sssesesscssssoee LEEREN 571 
manner and terms Of......s.sssssssesscrersseeo oe. 572 
Teport of 44965 fshs siete eed Ceicsto NE a 580 
announcements to be Made€....... eevee een ee ee cee .. 578 
referees Cannot Did At...... cece ew cccececces cecencee 579 
order for, how obtained. ..........ccee ccc eeeee vee DDD 
confirmation of, and order to convey ........ee00-. 581 
lienor or party may purchase .........0e cece eeenees 582 
to foreclose mortgage under power of sale.... .........24, 597-615 
under judgment of foreclosure, sce Foreclosure. ...cccceeseees 622 

of separate tracts, how Made.....- cece cececsccencecccccecces 0. 
certificate of, to purchaser........ eid Sawn Rialgee sare } atai o 
successive, on successive judgments......-..... rr eer ee 629 
of entire mortgaged premises on first default.............00- 630 
Jurisdiction oË 4 culeuse, Kiikwee tiem Senkar Seenaa .Pr.C. 9 
additional bond of executor and administrator, to make sucess 17 
entire estate subject to, 10 pay debts.......0 see ceeesweceee 162 
made only under order of COULE i606 04 cela dey ans TE eens 163 
of perishable property, order for, without notice............. 166 
PLETEHUISIECS Osere ei se GW ses eee Yaa eens wh otaceaty "169, 167 
method and notice Of 66660. cccntvececsenabes caution evcecerees 170 
of personal property, when to be made..... sietaweae wees 170 
real property—legal formalities ..... ..sessessessesees 172, 171 
petition for order, requisites Of....... 6... ce cece sete eee e eens 172 
notice to parties in interest and administrator .......eeeseee. 173 
copy of order to be served also ...essessssosseness TETEE ..... 174 
service may be by publication .......ssesessssosseeseses s... 175 
when notice dispensed with. ...e..ssssossesesossessssrereeso 174 
trial of the facts........... ives wae eve wile save auke Denial a een 176 
decree granting order sicw os se enw se ee Medd Eee wade eee coco, 178 
order states terms and conditions...... 0... . ccc eee ee eee eee eeee 179 
notice Of, HOW MARAE, csi veces ince eeenwee oeeen seen eke .... OL 
TMC ANd place Oferece Tiwana eri a a a kee’ eennes 182 
Ea rA: NE cine Yedi a eel erg to E E E aa gress s 183 
on credit, mortgage retained.........-+. scenes (iM E 185 
return of, by administrator and executor .....cee cece eeees eee 186 
madê under OAL sss ca cad waeew see wedst vs ee decent 208 
OPPOSITION lO. ceedaede tarsainn e yee Oe Sas 187 
confirmation Of ....e..sssnsseso.ncncsssnesaeee rete terre 188 
under will, without order of Court ......6.. cece eee ce eees 194, 193 
administrator and executor cannot purchase at.......-...... 209 
of contract, conditions of . ccs ccsc ee ween ce ceee peses 201, 200, 199 
Misconduct Ola wise sateen aa cease Aaa EE ae paeas 204 
fraudulëńt ere srerccas Manes aut aie AAR Peale EEES 205 
eftect of, transfer of title with subrogation ........ Feantosrer 20L 
to effect partition and distribution .......... ccc eee eee e... 286 
OF property OF AVSENLEO weds tek a eee ions ca eee sats Cees cased 293 
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Section 
SALE—Continued. 
of property of ward............e000- ere e... Pr, O. 359-374 
See Auction; Stoppage in Transitu. 
SALVAGE. 
defined. secewies cdi wewe ee Arere Es sosen soe see. C O. 1207 
secured by lien..........ese0s aeiaai ae Swe na ate wee aes 1207 
rank OF jen 10? cswens te x awc dwar Seiwa Wale Meee bee aa E 1794. 
lien for, not to be waived......ss..s.....e- ere ree eee 1188 
SATISFACTION, ‘ 
of part of claim admitted due...... eb ladies areni C. Civ. P. 227 
THO PMENIS. iseasi Sos areae ia a PEE E 227, 303 


See Accord and Satisfaction ; Huecution of Judgments. 
SAW-LOGS. 


taking or removing.......... E ta haas es... Pen. C. 736 
receiving OF secreting.. ......scsssserssesosesresrossosesseso 137 
removing or defacing marks on.........+. a re ee ....... 422 
SCHOOLS. 

uniform system of free, established.......... . Pol. ©. (ch. a 1 
in incorporated cities having board of education excepted.. 1 
entitled to share public fund........ ... 59 
each to be known by its number........ See ee rere ee 66 
how established—who COMposé...2. ec. eeccccseveccceucees 64-66 
on petition of parents.........seesecsereee 76 
organized—moderator Chosen.........sescevcccceeccces 67 

See School Moderator. 
GRADED AND HIGH SCHOOLS... .cceccccececceeeees seassa TO 
proceedings tO proCUTe...essesssesesseseo er eee re 71 
what are.......... A Cai ewe ee waka aa ere sesecace 12 
advanced schools, what are Gee te Saeanewecceeeraganwes. Lie 
joint graded schools, when and how....... coe teecereumue 19 
to be equally open and free to au pate oa hints veseteancvs, 82 
who are entitled to benefit of.. WxUOSS WUC Re OKT BA 
what shall be taught in......... cece ee cece cece eee nee 83 
who defermines.......+ceeecccesess 68 
penalty for disturbing. .....ss.esssseessesesesessesesens 90, 89 
Bible not to be excluded., .......sesesessesesenosenes .... IL 
all to be equal in value and tiMe......ssssosesessasseses 45 
meeting to be held annually....... eke’ ore cooker 67 
school days..... ence: tarsi we dee wae we nee eee v00e84, 106 
school month...... TRE CTT Ee eee cease nea 106 
SCHOOL FOAL oscense views dR A Oe Sa a Oe EER 98, 122 


See Superintendent of Public Instruction. 
SCHOOL BOOKS. ' 


township board selects.......... EEEE reer 43 (8) 
for library, see Library. i 
sold or rented to pupils..... ere err e re Re ere 43 (11) 
for needy pupils. ......ssessesesseressseseeoo i wane oe» 43 (11) 
Webster’s Dictionary........... ee oe ee ee ee 43 (7) 
of record for county ‘superintendent aori ons wae Haale sy wana 14 
SCHOOL CHILDREN. 
annual enumeration of...... eC eee Te eT Peer Cer re 64 
requisite age.........00- EENES EEEE ee T EEA 64 
what compose a school..... E TEE E 65 
may be transferred from one school to another, DOW. s.es.. 65 
to have four months’ tuition each year gratuitously cneennoees 118 
may attend school in adjoining township, when....... Sia lt 118 
compulsory attendance enjoined. ....s.ssecsesecaoe oan co baie ee 119 
BSCHOOL-DISTRICTS. 
abolished 4 65.45 wana da ee teed ases Vor ere ere sania 65 


when and how discontinued......sssss-secsesesssosees. 136- 143 
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Section 
SCHOOL-DISTRICTS—Continued., 
equalizing taxes IM. ...... 0... cee cece cena Pol. C. (ch. 40) 187-139 
property of, to be turned over to school board ...........-4.- 143 
school-township board assume liabilities. ....sessoseseseseses 144 
SCHOOL FUNDS. 
special, what items constitute...... cece c ence eee anesccceee . 49 
tuition, What... 6. cece ce cece ccc e were eee ee seen neces . 49 
what items go to county schoo] funds.......-0- cee cceeee eee 53 
county fund to be distributed, hOW........eseeseeeee ese eee. 53-55 
donations, how distributed.............. se eee ce ee encceee cece 60 
SCHOOL-HOUSES. 
bonds issued by school township... ..cceceeeeeccccoees *159-*171 
to be provided by school board... ... cc. eee e ee reece cere ene . 43 
With TWO rooms. ..... cece cee eee eee eee ee cee eeeenee eee 43 
to be numbered serially and known by number.............. 44 
proceedings to procure...... Lecce eee cee e eee e eee e ects eeeeees 76 
location Of ........ cc cece ee neee eee ee cee eee cet ces ens wenene 7 
use of, for other purposes....... eee cree reece eee ences eees 79 
site for, how Obtained.... cee ccceesvceccecenscerceccs seseo 92 
SCHOOL-HOUSE BONDS. ’ 
may be issued by school township .............0..00% ..%159-¥*171 
penalty for violating law........cecceecceevcccccnes Pen. C. *579a 
SCHOOL MEETINGS. . 
who are Voters at. ..ssssrssss sorotnsesseees .. Pol. C. (ch. 40) 66 
annual meeting, WHEND...... eee cee eee twee eee e ene sessee 67 
to elect moderator. 1... eee ee eee eee e tec c eee ceneees 67 
special, may be called, when and how........... esaesa ... 67, 68 
powers of annual meeting specified. a...n.. .sesssassssessesees 68 
to furnish school board estimate of expenditures, etc........ 69 
SCHOOL MODERATOR. 
when and how chosen or appointed.............. eee cecenes 67 
duties Of... 6. cece cece cee teen eee e eee eeeeeeeeeetas 67 
to see that all children attend school.......... ce cceeee weve 120 
to preside over school meetings......... toreo eee sovecs soon. 67 
may call special school meetings. .........0eeceer ec eee veeeee 68 
to give notice of annual MeetingS........ 6. cece cee eee eeee 68 
may exclude refractory pupil from school...............008. 67 


transfer refractory pupil from one school to another.... 65 
1 is medium of communication between school and township » 


board. .....ssssesssesesssesaso seeassesocoseeso pessessesos 69 
SCHOOL TAXES. 

to be levied by school-township board........sesesesss sses 46 

to pay a judgment ...... cece eee e eee neon 115 

by county clerk—poll. etc ........cee se eeeee *166, 52 

levy of, limited ......... cece cece eee reece cee ee eeneen neces 141, 46 

to be uniform, DOW....... ccc cee eee cee eee een e eee 47 

to be reported to county Clerk............ cee een veces 46 


extended and collected by county treasurer.. } 57 ue 
? 


county treasurer to collect and pay over to school-township 


treasurer on order of county superintendent.............. 62, 54 
equalizing values of taxable property.. .... ..ecsesesseses 136-140 
where applied.. ..... seses cece cece ete een eee ences eee 142 
tax-list, how made OUt ....... ec ce cee cee eee eee ceases 142 
township assessor to furnish copy of assessment to township 

POATA...- cece ccnecceees sarene fee eee eee tenet eens eee 121 

SCHOOL-TEACHERS. . 
examination Of .... . cee cece e cc ncees eee e eee cet eece seer ees 16 
three grades of. .....sessassesess fe ceetretvecons Pn 17 


certificate of qualification—grades ..... eee cece ceees essees. I7 
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Section Page 
SCHOOL-TEACHERS—Continued. 
certificate of qualification—probation.........Pol. C. (ch. 40) 1 558 ` 
for five yeaTs.......ceeccecereces 558 
requisite to authorize person to 
$ teachoseissaoress 5a ew sae one 84, 19 583, 559 
county superintendent, good only in county . eee 19 559 
throughout state, 
when .....0cee05 19 559 
superintendent of public instruction............ 5 552 
fees Tober cat ea a oe eee AE Ae wee we aes errr 20 559 
revocation Of. .........: Pentua ue is eeaeee. 22, 21 560, 559 
may suspend refractory PUpil......... ces e ee eee eee eee eees 67 575 
not to be employed against protest of voters..........-+- 2-68 (5) 577 
may be dismissed, HOW. .....-....seeccccenccseectecseees 68 (5) 577 
who subscribe to educational periodicals, to have bonus...... 80 582 
to attend township institutes... 1... ce eee cee ee earet OL . 582 
contract with to teach—conditions .s.....sesasseeseeoseesse 82 582 
to keep a register..... ec ree (pees errr ere ere ce 85 583 
make report, What.:..c 0% ss 6086s 0k de ees CaN EHs eo 6 wees 88, 86 584 
notify county superintendent of commencement of service. 87 584 
protected from insult .........05 enese er ee ree .-- 89, 90 584 - 
institutes. 00. sesasesseressesease SA N EE 595-596 
SCHOOL TOWNSHIP. 
a municipal corporation—pOWeTS.....esesessereasseeseresses 21 559 
actions against—serviCe........sseesesseses EEE re *171 669 
county board to lay out and define....e....sesssessss a aaa 24 560 
same as civil township, when .............. ewes ean en a 23 560 
how laid out..... ee ee P he Nelieen da lae es 25 561 
each to have distinctive DAME nanen eee cares bs saaan tenesi ADs a0 562, 561 
name same as that of civil township, When..e.sssessssssessse 23 560 
civil townships become, how and When......seessse seseceee 29 562 
county clerk to transmit piat of, to auditor. ..sssessesnensess. 27 561 
OMiCerg OL, 5s saide Gactivy dates Poe wowed ERE alee wae eastern wend 0 562 
See Director; Clerk; ` Treasurer. $ 
no subdivisions of........ ieee ees ierna eee r ere Te ere 65 574 
liability Of. 0.600 seewes cesses eae dee wnee e's iste ae Seawsse ET 144 60l 
when may be reduced in siZe.......sssseesseesresese ee 153 604 
to maintain schools at least four months annually Sep auwretans 155 604. 
may accept donation for use of schools......... eiebia EE 60 573 
may issue school-house bonds:.........eees cece ees ¥159-¥191 666-669 
See School- Township Board. ; 
SCHOOL-TOWNSHIP BOARD. 
powers and duties of, in general, specified........... SETTE 43 566 
how to appropriate school funds............ EE 5) 567 
to levy school tax annually, limited ...essessesessseesenesoe. 46 568 
See School Taz. 
to.levy tax to pay interest on school-house bonds.......+..6: *161 666 
to provide books and stationery for clerk and treasurer....... 48 568 
hold meetings monthly, when and where...........00s0e0+ 48 568 
refund taxes improperly collected........cecsesceeesecs 114, 58 593, 572 
transfer pupils from one schoo] to another.............-- 74, 66 580, 575 
give notice of school meeting, when.......... itoawevaase “OF 575 
may appoint schoo] moderator, WHEN... .ccecesevecccecseess 67 575 
to hear appeals from MOderatOr.... sss ceeeececcecccececceeee 67 575 
not to employ objectionable teacher... .cceccseessceecceces A (5) 577 
to hear application for building or repairing school-house. . 69 577 
See School-Houses. 
to establish graded schools, when and how...........eeeee- 71, 70 578, 577 
advanced schools, when and how.........- Mkeee 13 579 
joint graded schools, when and how..........++. 75 580 


to locate school-houses, how ...... pporno eer vee 16, TT 580, 581 
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He Section Page 
y SCHOOL-TOWNSHIP BOARD—Continued. . 
4 election of members Of ....... 0... eeee ees Pol. ©. (ch. 40) 31, 78 563, 581 
Ai See School- Township Elections. 
a to order disbursement of school funds. .......ssessesessseese 50 570 
ie to assume control of schools and school property, when...... 143 600 
a quorum of, what is. 0.6... cee e eee te cement net ee cane enes 147 602 
ae to examine treasurer’s report 2... 6. cece eee ee cee e cece es ecee 97 588 
4. may permit school-house to be used for literary purposes.. ... 135 598 
i to establish and have care of libraries .......sssesseseses. 129-135 597-598 
i$ ' may condemn property for school-house site..........eee eens 92 585 
a SCHOOL-TOWNSHIP BONDS...... (adece ried arae saser Lode FL TE 666-669 
i SCHOOL-TOWNSHIP CLERK. 
į elective township officer.......esssesesesesesseoesossseseo 154, 30 604, 562 
if time of election and term of office .......... cee cece eee eneee 31, 30 563, 562 
election of, how conducted..... gard wets (iin we hele eewie oats 32 563 
how certified: sci: s caesar and Bs ROG rietse awe ae 33° 564 
See School- Township Elections. 
; vacancy in office of, When ..........0-... eens tit eeeees ides 110, 592 
rs how notified and filled.......1. pamead ss 34 564 
tt to approve treasurer's Dond.........+... see e eee nee sara wecs “OO 564 
DN may require additional bond from treasurer ........ sebtiediguae B6 565 
{ à OMCIAl oath Ofere si ceacce i dersienn aaia R E COO 565 
E failure to qualify—penalty .............4. a Reda oa a ewe SS 41 565 
? to notify county clerk of levy of taxes........ cee ccc eee eee 46 568 
$ be furnished necessary books and stationery ........... wo. 48 568 
A keep the 1ecord of proceedings of board ...........ec ee ees 48 568 
sa draw warrant on treasurer, how ...... TREIE ... 50 570 
; if take annual census of school children. ..............06. ... 64 574 
i 9 be notified of proceedings of school meeting........ E OF 575 
4c may subscrite for educational periodicals.......s.essseeeeeee 80 582 
ee! to furnish for each school a register......... ce, cee cece eeeeee 85 583 
i. make annual report to county superintendent. . Letenseee J0 587 
| K wh en ex- 
cused from 
EG making.... 102 590 
pe furnish copy of report to each moderator.............- sees 103 590 
ee records of, subject to MSPECTION. ....... cece ee eee eee weeeee 104 591 
: penalty for making false report. ...... cece seceeeeenees covees 107 591 
; refusal to deliver books, ete , to successor gaia le. 108 591 
+ acting before qualifying Sn narnia a Rinw winner a 109 592 
és compensation Of .......eeeee ween. git Cie hse WS Ow wien lew wien ee esae 99 589 
SCHOOL-TOWNSHIP DIRECTOR. 
W elective school-township officer ....... cece ee eee ee eee e.s... 30 562 
ne how chosen locally ss2c06% 5 ceate sven veer va chase tak eadessws 78 581 
E time of election and term of office. fo... ce cee eee eee eee ...31, 30 563, 562 
i election of, how conducted... .....ssessesesssosesse TAA 31 563 
g; first, how conducted..........ccececeecceceeucees 32 ` 563 
t how certified... ..esssessrersssesses E . 33 564 
S vacancy in office of, When. ......sesssspseseseesosososorrene 110 592 
A how notified and filled.......sccsececeee 34 564 
` to approve treasurer’s bond. ........sesessereses sadar oak ssa 35 564 
‘ may require additional bond from treasurer ............0008- 36 565 
to sue on treasurer’s bond, when...........s0e. Sa wee alate ek 37 565 
sign all warrants ON TL€ASULY..... 6. cece eee ees Giana see D0 570 
ofñcialoath of. has 428 k Pea eS ecrin e Saas FING Oa a a 109, 39 592, 565 
failure to qualify—forfeiture 2.0... . ccc eect ee cece ee ceeees 41 565 
to see that all have school facilities........... Casi hea ees 120 594 
is deemed a township offer. ....... ccc cee eee ee eee e en eeees 154 604 
to serve as judge of election. ......ssrersesesa NaI eM jean 31 563 


See School- Township Board. 
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" Section Page 
SCHOOL-TOWNSHIP ELECTIONS. 
when to be held—but one poll............ ces Pol. C. (ch. 40) 81 563 
first election, how held............ 000.00: ty hte Sd ae Ro nce barter 32 568 
what officers to be elected .............0ceeee2 000 ed atid ab ase 30 562 
manner of conducting .s..ess.sssossessosesoesseeo tieuesaue. OL 563 
certificate of clection.......... ccc eee eee ere ee re wee. 33 564 
who to be judges Of o66 seine senses oss sere s eeulia ese Gers ss 31 563 
failure to elect—vacancy—appointMment.......seessecccccees 34 564 
SCHOOL-TOWNSHIP INSTITUTES. 
to be held at least monthly. .... 0.2... 0 ccc ee ee eee Come saae 81 582. 
object and organization of. ...... ccc cee ec eee cece ee aeeeees 81 582 
all teachers to attend. ....sssessssecee PEPEE ETA PAE 84, 81 583, 582 
fünds for cos tse he twat euen ea eet aor a ai 20 559 
how and by whom established ...........ccecceeccveteees ose 129 597 
purchase of books for........ E bial tae cacy ee OEE 130 597 
care of and rules for.........sssssseses>sesesssseceseon sasan 13L 597 
township may exchange books..... ee ree eer ee Te .... 132 597 
township board to have care Of........ 0c. eee cee cee see secs .. 133 597 
may permit teachers to take books away..... 134 598 
SCHOOL-TOWNSHIP TREASURER. 
elective school-township officer..... EE E, 30 562 
time of election and term of office...........-.. ES .. 31, 30 563, 562 
election of, how conducted. ........... ga bce eE leon ariate au SE ees 7 563 
how certified... ......esesrosssseoe REE oie’ 33 564 
See School- Township Elections. 
vacancy in office of, wWhen.........ssessssescreecssosecseene 110 592 
how notified and filled......-......-.+5: 34 564 
oath of office .......ecsnunesoreneseseneesearsese> sese a.s e109, 38 592, 565 
bond, official—penal sum of—approval, ClCicn shave aroreses ese 3D 564 
Additional, when 66.00.0500 650s canes steer ccee sens ceeten 36 565 
forfeiture Of .......0c.seceecsececcceeees eer er ae 37 565 
penalty for refusing to qualify.............. ORAE ET 41 565 
not to act before qualifying ...... 0.0... cee eee ee eer aces 56, 109 572, 592 
to sue predecessor in office, when.............- side al aiwa ete, Az 566 
be supplied with suitable books and records. ..........-++: 48 568 
keep his books and accounts, how—form............4+ - 47, 49 568, 569 
pay or indorse warrants when presented ...cse..--eeeeeees 50 570 
receive from county treasurer funds due.....eeseee..-ee- 55, 54 571 
liable for money lost.............ceeeeeeeeees veeeeeee ll, 111, 61 592, 573 
to apply for and receive money due his township............ 62 —C 573. 
when guilty of embezzlement............ errr Ce ree » «112, 63 592, 573 
annual report of, when and What.........ccceccceeccecnes 156, 96 604, 587 
to be submitted to township board......... 97 > 588 
penalty for false. .... 2... ccc wee ccecacees 107 591 
penalty for refusal to deliver hooks to successor . se tomas 108 591 
to serve as judge of election...... P EE E aces sekao: 31 563 
SCHOOL-WARRANTS. 
how drawn and paid.....ccecseecceccscence EEE 50, 51 570 
SCIRE FACIAS. ; 
action substituted fOor......esessesoecssoes A C. Civ. P. 531 145 
SEAL. 
territorial. .......ssosesessssossessssesesssses POL C. (ch.4) 1 324 
county .........06- E ered ate ete nate eee seins ..(ch. 21) 17 357 
COMMISsiONeTrs’....... cee ee basei T essi Caen eee (ch. 16) 5 342 
NOLALY Breier sue cadens ao dice meee tite glese ae ....... (Ch.1 8 344 
of probate judge ..s........ EE EE .... (Ch. 21) 89 372 
board of trustees........ccesceeeees enew ane von <.. (Ch. 24) 22 429 
register of deeds...... ere eee re veceasceese(Ch. 21) *57a 639 
corporate bodies may make, use, and alter AEE a ack C. C. 402 801 
corporate or official, how affixed...... PEE EE .2130, 924 1135, 937 


not essential to validity of instrument.......cseeecssess 925, 623 937, 881 
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F Section 
SEAL—Continued. 
refusing to surrender......... eee eeeees essseeeesees Pen. O. 112 
forging or counterfeiting Corporate ....sessccesesesaoe essere . 550 
SEAMEN. 
WHO ATE... ccc cece cece cece es eenes eee cece cccecee oC. C. 1185 
employed by the master........eesveceeen weet et cece cceeees 1186 
may he discharged, for what CausCsS....... cc cece eee ee ees 1186 
refuse to proceed in unseaworthy vessel.............005 1187 
prohibited from abandoning his lien, unless............ 1189, 1188 
wages of, dependent on treightage earned .............eeeeee 1190 
begin, When ...... cece ee cece ete eee ceen ween eeenes 1191 
when voyage broken up, pro Tala. ....sesessesesosss. 1192 
entitled to tull, when wrongfully discharged.......... 1193 
when vessel wrecked, due in part...........005. 1195, 1194 
not lost by disability to Serve. ...s.ss.esessescseeao 2+ +1196 
in case of death of, due to legal representatives....... 1198 
forfeited, by what acts. .......ccceee cece svercececcens 1199 
entitled to medicine and medical attention gratis............ 1197 
may not ship goods on his OWN account. .....sesssesssessses 1200 
to make good all embezzlements and injuries to cargo....... 1201 
lien of, fOr WAQES.... cece cee eee eee te cette ceeens 1188, 1189, 1810 
NOt entitled to salvage ..... cece cece ese ec cence even cecccenes 1207 
See Salor. 
SEARCH, 
misconduct of officer in executing .......-...005- .... Pen. C, 177 
maliciously Procuring. ... 6... ces cece es reece eect eee ceeees 221 


granted to party complaining of violation of trade-mark..... 420 


SEARCH-WARRANT. 


defined.......... RN ena C. Crim. P. 561 
grounds COP... . cee cee cece cen eee e ee eee e ee eteees we eeees 562 
issues on affidavit showing probable cause............4. .. 564, 563 
application for, must state facts.... .cecscccncscccersceseses 564 
requisites of Warrant........e.eeeee beeen osoceen seeneees cose 565 
form of Warrant ... 0.2 ccc cece cere cece renee ee eee wes eeeens 566 
must be served by officer designated............. see cvencane 567 
powers and rights of officer serving...... .ceseeeeeees .. s. 568, 569 
may be served by day or by night, when..............+eee00: 570 
void after the lapse of ten days........ cece ccc ec eee tev eees 571 
property found, how disposed of............62 ee eee seceesees DTZ 
return of warrant to magistrate—oath—inventory............ 573 
magistrate to deliver copy of inventory to party interested... 574 
complaint controverted—testimony and trial..............6. 575 
testimony taken in writing and authenticated............... 576 
property to be restored, when ....... ana see caer encceenseees 577 
magistrate’s return of papers and proceedings............06. 578 
complainant acting without cause, misdemeanor............. 579 
officer serving, exceeding his authority, misdemeanor........ 580 
magistrate may have prisoner searched, personally....... 133, 581 
SEAT OF GOVERNMENT. 
territorial ...... 0. cece cere eee eceenne vere eeeees Pol. C. (ch. 1) 1 
COUNTY .. 0. ec e eee cence ceenees wee eceene tcc esacees (ch. 21) 6, 7, 8 
SEA WORTHINESS. . 
defined.......sesssssrrsecsesessessseosessoseesesesese C. C. 1578 
warranty of, implied........sesee eeesoressuesoooceesesessesss 1577 
See INSUTANCE...sccreveeeees sone cnsee esee eoo. 1577-1584 
}/ SECOND. . 

in duel, punishment Of. ....... cece cece e ec cer es cane Pen. ©. 297 
prize-fight..........4. Keaseessseoeo eeseserorerseeeoans oes 485 


SECOND OFFENSES. 


how punished ..sesssssenesosoreeeeo veee rece cccens e.s... 106, 754 


983 


983 
981, 1078 
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1170 
1204 


1360 
1361 
1361 
1361 
1361 
1361 
1362 
1362 
1362 
1362 
1362 
1362 
1363 
1363 
1363 
1363 
1363 
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1363 
1292, 1363 


623 
355 


1041 
1041 
1041-1042 


1182 
1216 


1264 
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SECRETARY, TERRITORIAL. 


to procure ‘publication of the laws.....seesees 


prepare laws for publication ..... Ko DeRaLASakeays sees peace 
distribute the laws, to whom ........... ee er 4,5,6 
sell copies of statutes, when .............06 raa Siajaa aes 9, 10 
deposit 10 copies in territorial library. ...sesasecsesecssoce 1 
has custody of territorial library .......sesesresrreree: (ch. 9) 1 
to give notice of revocation of notary’s commission. ...(ch. 17) 10 
is member of territorial board of canvassers .......... (ch. 27) He 
to furnish blank forms for election officers, how ..........4+. 
may grant ferry privileges in unorganized. counties. . (ch. 29) 57 
fees in certain Cases ...e.sseessesoe ee ee PER (ch. 39) *36 
SECURITY. i 
to provide maintenance in dÌvorce......s...peee see.. C0 74 
indorser having, not entitled to notice of dishonor. ara arenis .... L876 
inures to benefit of surety, When .......e.ssseesseeesessessse 1685 
held by surety inures to benefit of principal.. REEE EAA ERORE 1687 
to be furnished by assignee for benefit of creditors. ......-.. 2040 
see Lien ; Mortgage; Pledge, Surety. 
plaintiffs, in ATTOSt. ces cseeerceccees TE C. Civ. P. 152 
INJUNCTION... 66. eee eee ee see cette tence ee ees 192 
for restitution on reversal of judgment..........., 229 
by guardian ad liter... . cece e cece ccc cc cen cece reset ancesaens 80 
for costs by non-resident ......ss.ereeresesseererereerres 397-402 | 
in action brought in name of territory....... rn ee 7535 © 


_ _ See Sureties. 
administrator or executor takes, in credit sale ....... 
To KEEP THE PEACE. 
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information before any magistrate—what to contain. .... 
C. Crim. P. 25 
magistrate issues Warrant. ....es..serescessecorvsesena ove 26 
charge controverted—testimony—trial............ BERRA 27 
prisoner to be discharged, When........essesssssseseees 28 
charge sustained—defendant required to furnish security.. 29 
under taking, conditions Of. ........cssese 0aa'ee oes TERNER: 
not given, defendant committed AE R 30 
furnished, defendant discharged.......... 30, 31 
to be returned to Court......-ssseseeeccess 
duration of, one year.... sc... cece eee cence. 36 
violation of, what is ..........06. etree oes 7 
prosecution of, how conducted..........- 39, 38 
defendant to appear at next term of district court........ 34 
complainant not appearing, defendant discharged....... 35 
both parties appearing—action of the court.............. 36 
assault in presence of magistrate, treated summarily..... 33 
limitation of...... ......4 (Ure a Gee dees sane saa ens 40 
Costs, how taxéd 0.0 iiss Se 8 eke bisa eueik we teen ane sens *400 
SEDUCTION. i 
offense against personal relations .........sserssees eee C.C. 32 
Gamaees (OP iwc isc5 tle PEEN EE REEE tas SESS 1973 . 
defined—punishment POR se eee et hae ea ee Pen. C. 330 
under promise of marriage .......... cece cee cece ence ceceee 331 
subsequent marriage cures the wrong.........-. cont casevtos 392 
submission NOt pleadable .....esssssessesosseseecseseesesoeo 22 
SELF-DEFENSE. 
Tright OL ats 6 uae see eniees baa eo eeewewees ETE C. ©. 33 
force allowable, When. ......ssaserosas N EET Pen. C. 307 
by party about to be injured........... 0.0200. <0. Crim. P. 21, 20 
SENTENCE. 
in discretion of court, when........... ere .......Pen. O. 759 
limitation of, how fixed ...........- E Sas eee 760 
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of juvenile offenders. ..... scccsensccesncscveccecness Pen. C. 761 
fine in discretion of court........ i aPUise dca tere kawmlees .... 762 
suspends civil rights...... rr ree is sal Galway caw sars 103 
for two convictions at once, how.......... EA ET .... 758 
SEPARATE. 
defensis. crises ceee t enr ne Ree wes BE OATES Rae Peasy 119 2) 
UPA store eay seers se Cee r eee ee eee eee eee Seid we eas : 
FUN Menio e tsesen Shades ees nse CNS SW PA Whee eo ema se 202 
trial in criminal charges....... ee ree ETETE C. Crim. P. 351 


SEPARATE ESTATE. 
of married woman, subject to execution, how..C. Civ. P. 310, 292 


may be set off, how, in partition...... ae renee <.. 0574-577 
SEPULTURE. 

dead bodies to be decently buried, except......... .... Pen. O. 349 

custody of, before burial.. .sesceceeces siena rane ODl 

dissection of, When BOWE... cssceceesvavcccsace 351 

without authority of law....... 365, 352 

removal of, for burial elsewhere............0.00: 350 

for unlawful Purpose......cecsceevee 358 

lawful, WHEN. ...ccescccecesscves ... 361 

purchasing forbidden..........sssrescsssessasoo 359 

arresting or attaching for debt............06. we. 362 


remains of, after dissection, to be buried......... 353 
limb or member of, to be buried.........ceee- sess 354 


by whom to be performed .............. alee toad ohne aware . 355 
neglect of, MisdeMEANOL..... 6... se eeeeeeeee ee EEEE es.. 306 
opening grave to remove dead body.. eesoasasossssaesseesesso GOO 
right to direct disposal of one’s DOdY........ceeeeeeeecvccses 348 


disturbing funerals ....s.ss.sssossessoscsessoovocsoesoeesosese COO 
injury to cemetery or tomb ....ssessssssesessecesseese cesses SOF 


SERVICE. 


none to be made on election day. vss saseneaseeseteeese(Ch 27) 44 
by sheriff, in any county of division.................-(ch. 13) 6 


of depositary, how regulated. .......ce0seaee oka waes ..C, O. 1051 

process on foreign corporation...... CUA TAKeee Veena saw 569 

corporation, how made........ s.s... O Civ. P. 102 

notice on stockholders........... See ee re C. C. 428 

GENERALLY see ieaeiesSor sees 555s ee eeen nea ©. Civ. P. 514-524 

of summons commences the action. ... .ccccosccechbevcees 96 

made by delivering acopy...... ere ee Eiaeai 102 

by whom to be made....... E eee ee 1... 739, 103 

on whom to be served...... eeeidty Serre reer 552, 102 

when deemed personal........seceee. ee er .e....... 102 

eee 752, 107 

by publication........... eee eee ee ee t 106, 553, 104 

accepted...... er ee ere ee ee are eerie 107 

appearance and answer ‘equivalent to. cua aie aes jae sie tes - 108 

on joint and several debtors...........008. ERE EE 105 
AFTER JUDGMENT. 

affidavit must be served with summons ............. sees 428 

of summons by publication, how proved...........e0 490, 107 

owner unknown, how made.........eeeeeee 752 


OF COMPLAINT. 
service of, need not be with SUMMONS.. ...sesseseees 
amended, must be served. ......sessesesssesooo seeteN ie 115 
when to be made...... see seeees esseseesosessooes. 62, 63, 64 
answer to be served in 30 days Nie Er aa de kiseo wikis .... 112 
IN ARREST AND BAIL. ` 
order and affidavit to be served on defendant............ 153 
warrant of arrest executed by sheriff. ...ceeceeecsceesee 154 
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IN CLAIM AND DELIVERY. 
serve on defendant, personally, copy of notice, affidavit, 
and undertaking. ........ccnceccceees c... 0. Civ. P. 
IN INJUNCTION. 


Section 


179 


sheriff must serve on defendant copy of afidavit and order 190 


IN CERTIORARI. 


service, how Made. ......csessesvessoessoscecosssosssosee 690 
IN MANDAMUS. 
on whom and how made. ..+..ssceeeee Gewewagees daisy dats 706 
IN APPEAL. 
notice, on whom and how served............. a Oversees 407 
undertakings must be served...... .cccee cece ee cence eeeee 420 
of notice of property seized in execution by the sheriff.,.. 331 
on whom and how to be made...... 331 
in garnishment, served by sheriff ............-. 208 
what and on whom to beserved.............000- Team daes 208 
subpeenas, by any person not interested.......0+.+0+4. 7.. 447 
how made........06. EP A A ET 441, 450 
notices generally. ...s.....osecsorevescecssossecsesese 513-524 
notice, may be by sheriff in all cases, ..... secessus. 661, 524 
made on attorney, When........ecenceaee . 522 
of notices by publication. ....... .cccce cence covccesecccetens 476 
may be made on clerk, when...........ceeeeseaee . 520 
OMCCE. When......sesssessessseon 608 
of process from probate court, how served. .......+. Pr. ©. 303, 3 
of personal notice, HOW GIVEN. ... cece veccceccccccecvccceeees 304 
time OF i isc Sse weeds che oes wen es paige wae Saw eae EE 305 
of summons out of county, when......... sine de wee MeN J.C. 16 
by sheriff.......... Erene te oats re re 17 
publication. ...esssseseseesns E EA .. I7 
DIOOP Of isise coteta E E E toaaks 42 
writ of attachment. ......s.ssesssesesesse WeSshenaeeeceete, col 
warrant of arrest in another county. Ver eTerrr err eer rere 108 
legal process on the Sabbath, prohibited........... Pen. C. 48 
Saturday, pr ohibited, WHEN. ....0-eeee 51 
combination tO Tesists .....s.sse.sessssecases 484 
bench-warrant, as warrant of arrest, except.. el Crim. P. 435 
certificate of probable cause in Writ Of erTOr.....s.. s... 479, 480 
BUD DONS cue sso. reren e Sow tee eee bee TS ETS 506, 507 
summons to COrporation.........essessessseesesessersosss 530 
search-Warrant ......ssssssssscesesse resa S 569, 568, 567 
warrant of arrest, see Warrant of Arrest. 
SERVITUDES. 
enumerated. ......cceceeeae so Sg carer as ere ree O. C. 244, 245 
who only Gan CTCale...s..sssaesessossoes Nees see er . 247 
cannot hold. ......ccsescccene ere eer err ey oossse sass 24S 
extent Of ..cccesceses ce atau dilate: 9S ec AR ese a ele were Stele Aaa ni 249 
may be apportioned, when and how...... Miwiu eas rere 250 
Tights of future owner as 10...ccseeeeeeesscseeece Sadan os'vates 251 
who may enforce right OF .....050 ccc cccccncccnnccesnese 253, 252 
how extinguished ........ceeeceees ee wien wis Maes 5 wa esd warts 254 
SET-OFF. 
in favor of party dealing with agent ............ penetra wee 1372 
See Co ompensatron. 
SETTLEMENT. 
official, prompt, required.. eseseeses eee. POl O. (ch. 21) 51, 52 
what constitutes, under poor laws. EREA Saeta (ch. 33) 5 
uncertain, ..es..sceiessesscssseseossersosoe NPE esssreesos. l2 
removal of paupers in default Of ....++s++++ sececeseccer eee 14-18 


by administrator and executor, of final account... e. Pr, O 269-298 
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SEVERAL. 
defined ........... (ab edge vengeance owedeueewuem Oe O2 1132 
SHERIFF. 
to summon freeholders—railroad commissoners........+-++++. 452 816 
elective county Officer.......... cece ne snese. Pol. C. (ch. 21) 15 357 
election of, how certified...........0..e0. re ere re 31 360 
Oath OF vse Miwa hs Saeed cab eekr E EE oe Nase S (ch. 5) 3 325 
bond of, to the county......... sc. see ee ee ree en er ee © 5 325 
cönditions OF v.65. an a’ ie erri erenn ae n eed tae ws 2 324 
z penal sum of, how fixed......esssaseesessesoeareno 6 325 
number of sureties regüired. cpe crate upi asaan 7 326 
5 delay for Siving.......+..66. eee Tero ere 10 327 
failure to give—vacanCy...s..s.ssesssosesssesseseo san LI 327 
4 BODIOVG! OF ois sigs pace ba Sar SS ratan natma ENO SS 5 325 
how executed.. sssesesssssseo EEA 8 326 
neglected, judge may approve.......... 8 326 
ü account, condition precedent, when.... 13 327 
when to be filed... ..ssessssseseees Ceana a Aae, 0 325 
how construed.........o e E E ET 12 327 
may administer oaths, When., .....sessssesesosesesese (ch. 20) 1 353 
act DY deputy. ...sseerasesssceeesessssasoos sens S 6) 2 328 
l is responsible tor acts of deputies ...........4. ikkyo ene a 1 327 
4 may require bond from deputies...... cee csecsecccscsrreene 1 327 
7 to keep his office at County seat......c. cee cece eeeees (ch. 21) 66 368 
ye is entitled to copy Of Statittes coset c:05'5-o cx eis aria ee Oe © (ch. 3) 4 321 
f is exempt from jury duty.... sce. cece ee eee eee cere eee (ch. 19) 1 350 
335 * may serve process in any county of subdivision Gracia for 13 6 338 
g asoson eee eee nase teeeaeoewvnoenaetr eee eee re eon ee { (ch. 53, pt. 1) *31 695 
ad may demand in advance........ iGEM REN eae wes (ch. 39) 32 549 
po to keep fee-bill posted. .......sssesssssess Ne eaea 33 549 
Pe resignation of, to Whom............ EEEE sanun (ch. 22) 1 375 
4 removal ot, LOP CAUSE cance A 3 376 
i vacancy in office of, how filled...... balan tie Ge eee 8 377 
ae to deliver records, ete. , LO SUCCESSOL 612 erercossnees ---(ch. 5) 14 327 
t Durs OF. 
7 As to elections. 
be to serve notice of appointment on judges of election.(ch.27) 3 445 
i give notice of election..........essecesseesseereseseoo 35 453 
call and advertise special election, When...es.esessens 31 451 
+ give notice of elections in general........ oak } r on = T 
i? deliver poll-books to judges of election ............--. 46 455 
ie As to jurors 
Er - with clerk of district court, draws jurors......... (ch. 19) 3, 8 350, -352 
pie to summon jurors drawn, NOW Gals AAEE Meese aes 10 352 
a on direct order of court, when........ 12, 13 352 
` penalty for neglect.........cceeeeceee 15 353 
a Miscellaneous 
' to sell surplus lots of county-seat location........ (ch. 21) 10 356 
supply court attendants, fuel, lights, etc., when....... 42 362 
make prompt settlements. ..........+ cece eene scenes 51 364 
notify examiners of highways, when........... (ch. 29) 6 490 
viewers of highways, When........ cece eeeeneee 19 493 
prepare list of persons subject to militia duty...(ch. 30) 4, 5 505 
enter complaint against violators of liquor law..(ch. 35) 18 532 
; ; : ; (ch. 21) 65, 66 368 
in general, in arrest and bail..... Taere aeia ize Y Civ ie 594 144 ; 
to execute order of arrest, and return SAME -...- eee ee eee 153 45 
serve papers on defendant E 6 ae Oe we ea Dee eee Nees 154 46 


execute order of arrest, how.......... enian oie 155 46 
detain defendant surrendered Py bail ausoisssn ereiten 158 46 
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Douries or—Continued. 
Miscellancous—Continued. 
to give certificate acknowledging surrender....C. Civ. P. 158 
deliver order of arrest, with return indorsed, to plaintiff 162 


undertaking of bail ... se ceeees rr 162 
notice of justification........... pew ceetee ees 163 
give defendant certificate of deposit.......... . 167 
pay deposit into court or be liable on official bond.. «se. 168 
retund on order of the court.........ssessosseo ses . 169 
liability of, as bail, on escape of defendant........ eacceee 171 
judgment against, on liability as bail................ eae. 172 
bail Tiable to, when ..........ccce cess cceeeees cece cceees 173 
may order exécution, WHEN .... cee ee ccc cee ccc cceces ... 365 
In claim and delwery. ; Í 
requisition to, in claim and delivery............+6. ...... 178 
approves plaintiff’s sureties .......essessrce sssseseeresso 179 
duty of, to take property ...........ccee0s on ener ac anence 179 
serve papers on defendant..........-2-2 ceeeee 179 
is responsible for plaintiff’s sureties. ..............eeeeees 180 
may redeliver property to defendant, when..........- 182, 181 
responsible for defendant’s sureties, when. .............. 182 
shall publicly demand concealed property............2005 184 
keep seized property .......... cece cece cece e cone » 185 
duty of, when property claimed by third person.......... 186 
must file papers with clerk ............ ccc cece cence ones 187 
In attachment. 
warrant of attachment directed to........ eae e cer eene ces . 201 
how executed by..... ees ccccsecs 202 
must make inventory of property seized.......+-.-0+208- 203 
part of return... 203 
keep the property seized ...........6seeecvcens .... 204 
collect depts, credits, and effects of debtor.......... 204 
may sell perishable property by order of court........ 205, 335 
claimed property, may summon jUTY.......22 eee eee 206, 321 
seizes property incapable of manual delivery, how........ 208 
satisfies judgment, how ...... 6-4 cece nce ere cee eeceee 210 
takes indemnity from plaintiff, when. ....... ee eeee eens 211 
must return warrant and fully discharge,.........++..6. 217 
In execution. . 
execution against property issued to .......- cneencee sees 310 
sells real property under execution. ..essessesesreese f... 310 
executes certificate of sale to purchaser .............005. 310 
writ of execution directed to...... ce... cee cee eee cece 312 
returned by, When........-ccee...e0e .. 313 
proceedings on, DY.......... cece wseeee 315 
how executed by erener werseseeeceoe 317, 316 
payment to, by debtor’s debtor... ...... cc cece cece eee nee 320 
claim by third person, jury summoned by............... 321 
administers oath to witnesses and JUTOLS. 2... eee cece eee 321 
may select third appraisers, when. ...........e0ee seucees 327 
to return exemptions..........++s00. pede ccsceres as e.>... 330 
must give notice of levy to debtor......... Lecce cee wees 331 
publish notice of sale of personal property.......... 335 
real property......+.esees- 336 
cannot become purchaser at sale on execution........... 338 
may postpone sale, When.... 2... 2... cece cece eee e eens 339 
disposes of overplus, how..........ceeeeeeees cee cecease 340 
additional levy by, when............0..ceeeeees wosegeees S41 
gives certificate of sale to purchaser.. .......ssesessceseso 342 
makes deed to purchaser on order of court..... weescceee 343 
may retain proceeds until court examines his proceedings.. 343 
written notice of redemption given £0. .....ccesccecevecs 347 
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Dutizs or— Continued. 
In execution—Continued. 
papers served on, by redemptioner...... aes C: Civ, P. 351 103- 
deed OL sc ica ere ehe wae a ae n E AEE EEEE EA 354, 355 104, 105- 
may demand printer’s tees in advance........... esses... 356 105 - 
amercement Of........ceeeees Re EG Tas Peta EEA 359 106- 
measure of amercement of.......... aeeai ae e aa COL 106 
may return execution by mail....... 0... cece eee een ee .. 362 106. > 
proceedings against. ..e..esesseereceesroveesecoeseoseoso 363 107 
surety of, made party to action against....es..ss.sesessse 364 107 
reimbursement of, after amerceMent.... .ceecceceecsevcs 365 107 
expenses of debtor arrested must be advanced to......... 731 188 
In riots. ` 
may command aid. ...ssseesssesessessess.o C. Crim. P. 52,43 1281, 1280- 
to report resisters of his authority. ... sssesssesseresoses 44 1280 
apply to governor for additional aid, when............ 46 1280 + 
command unlawful assembly to disperse...........44. 48 1280 
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precautions to be Used... occas cece cece ec emeccreee cess 53 1281 
penalty tor neglecting or omitting duty in.............. 70, 51 1283, 1281 
In removal of actions before trial. 
to remove prisoner to custody of proper officer........... 287 1316 
keep prisoner, in default of bail, until.............0.. 288 1316 
to seize obscene literature, pictures, ctc.........4.. Pen, C. 367 1194 
gambling apparatus....... sete la EEEE AUR ana oe 395 1199 
false weights and measures.........eeee qa ae teas 631 1240 
inform against gamblers.........- 0... cee eens eee . 899 -~ 1200: 
make complaint, when ...........665 Pere cere rere 490 1216 
As officer in charge of trial jury. 
must be sworn to keep jury together.........C. Crim. P. 371 1329 
to furnish jury room, when..... .....-...56. Teter eye 1331 
jury food and lOUGIN Gi... sient ead adaerwene 382 1331 
after charge, bread and water............ 378 1330 > 
conduct jury into Court, WhEN......... eee eee wee 390, 384 1832, 1331 
In inquisition of insanity. 
defendant becoming insane after judgment of death..... 457 1342. 
to summon jury to inquire of the insamity............... 457 1342 
give notice thereof to district attormey............4. .. 457 1342 
certify, with the jury, their finding to the court....... 459 1348 . 
defendant found sane, proceeds to execute judgment.... 460 , 1343 
insane, suspends execution until........ 460 1343 
must notify governor,...... s... 461 1343 
may be committed to care of..411, 520 1835, 1353 - 
restored to sanity, taken into custody......... §22 1353 
In inquisition of pregnancy. 
female convict, under sentence of death, pregnant....... 462 1343 
to summon jury of physicians to inquire .............56. 462 1348 - 
notify the district attorney. ... 1... ccc ccc eee wees 462 1343 
certify with the jury their finding, and file it.......... 460 1343 
if found pregnant, to suspend execution, until .......... 463 1343 
E to transmit to governor copy of finding.............. 462, 461 1348 - 
: detendant found not pregnant, proceeds to execute...... 463 1343.- 
As to stolen property. 
to hold, subject to order of magistrate...........2 cesses 538 1356 
deliver on proof and payment of reasonable charges 541, 539 1356 - 
taking, must give duplicate receipts therefor............ 543 1356 
in search. 
to serve search-warrant, DOW. .....cecesccsescees 569, 568, 567 1362 
must return the warrant with inventory, on oath........ 573 1362 


exceeding authority in, a misdemeanor. ......ssssessssee 580 1363- 
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Durwæs or—Continued. 
In proceeding against fugitives. 
to arrest on warrant, as in other cases........C. Crim. P. 585 
as keeper of the jails, see Jailer. 
To convey convicts to penitentiary. 


to take all at one trip .... ccc ccccccccccecccccccets i fae 
compensation for .... 2.2... .scnce cccscecssece vise ceveee O65 

penalty for taking excess of........ ....... 666 
to report delivery of prisoners to auditor ............ v... 667 
accounts for, to be audited and paid, how ........+. ..... 668 

In habeas corpus. 

to make due return to writ...........+.. ee ueees 0002675, 671 
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refusal of, to make return, penalty............+. eresse.. 682 
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rearresting prisoner lawfully discharged—penalty........ 685 
Miscellaneous. 
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arrest persons without warrant, When. ......s.e.... .... 114, 123 
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omitting to perform duties Of Off1C€......cceeccsccceeeseeeese 216 
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Section 
SHERIFF—Continued. 
refusing to receive PTISONeY. s..esesseesosseseecoeee Pen. CO. 174 
refusal, in genera], to perform duty.......0..+00+ ceececceeece 500 
duty of, to make arrests, see Warrant of Arrest. 
See Penalties. 


SHIPS AND SHIPPING. 


includes what. 4.60.save saws Siew shee Esra Narew C. C. 1173, ae 
appurtenances of, What Are. ....... sees eee serene eee eceee 
when in foreign navigation—when i in domestic ......eeeeeeee 364 
domestic ships—foreie gn ships—defined....... eee ee re nr 365 
repairs of, in case of disagreement...... 2... 2. cere ccc ce enone 366 
WHO liable TOM. esac sce Se Gate Pasha Sis eee Oe .. 367 
registry of—enrollment—license, how regulated.......... .... 368 
rules for navigating—vessels about to Meet. ......ssscsssess. 369 
damages for failure to observe......... 370 
willful default presumed. ..... sses... 371 
losses resulting from collision, how borne....... saan we ie 372 
transfer of, to be in writing............ssesesssse aea Ei 634 
recorded, how and when...........+ ceeeee- 654 
charter-party......... ee Se eee oe er sasssa LI2T . 
MANAGER. 
CONNEC ews ia aineina a EAEEREN Ea EEE 1203 
duties of........ A Scotts E io Sin nig Sade ea henna ai 1204 
when owner, NO COMPENSATION. ...sasssessssreeeeseseces 1205 
POWCES OL ices E EEN r E gedin viata Saeco eae 1402 
limitation Of voice sei asses necir owed vee peann as 1403 
MASTER. 
appointed by owner....... EER E een ates Weenie cues .. 1173 
to be aboard, When.........6 cece se cones FEESTE saa 1174 
to take pilot, when...............008- E week ins Laudas 1175 
power of, over mate and seamen.......... ee ER 1176 
DASSEN SETS eane Ha o r e e E E 1177 
may take private supplies for common want...... s... s. 1178 
abandon ship, when ......ssssessesesoessoeseseese 1179 
abandoning, to take treasure..... ss.secssssssecseneeso 1180 
not to trade on his own account........ E L eto 1181 
held to great care and diligence ......... esssosesasese „1182 
is general agent for owner...... Pe re mr ne re 1390 
authority of, aS APENE.... ecw ccc reece re cewn ees eeecees 1183 
to borrow money on credit of owner........... 1391 
procure necessary repairs and supplies...... 1393 
hypothecate ship, freight, and cargo........ 1394 
sell ship, when...........- ee ere re 1395 
sell cargo, When. .....seseesesenen> ree es.e. 1396 
engage to pay ransom for ship, when........ 1397 
is general agent for owner of Cargo.......... eee s... e. 1392 
power of, ceases, When. .....re...eeeeseesoseesosesesee. 1398 
is personally liable on his Contracts ...... cee eee e eee ees 1399 
for negligence of employes........... 1400 
not for nian a of pilot, when.... 1401 
has lien on ship for advances On]Y......e- cee cee soeces 1809 
oftenses by, against health laws.......+..seseeeee Pen. ©. 437 
SHOOTING. 
with intent to Kill... ... cece ee eee AEE EEE eee ... 219 


SHOWS AND PLAYS. 
exhibiting, a misdemeanor, When .....-ssssseoscesesecssaesee DÖ 
SIDEWALKS. 


under control of board of trustees ..... TET Pol. - oo 24) 42 
special tax for, how levied...... ee ee Or ee, 
construction of, when ordered.........-eeee: nis eea ea sew: JED: 


SIGNAL LIGHTS. 
Masking OF TEMOVING....c.cececvescececccccevesscveeren. C. T14 


INDEX. 
Section 
SIGNATURE. 
‘ inclindes mark, when...... s.scceccsccccsccseee i ao ae Pg 
COREG ose seek vise 58 a Ea 8S Re ere bs vebeee ceees Len, C. 778 


SIGNS. 

“subject of ownership ...........- Kiana ey Suen e `C. C. 160 
railroad companies required to erect......... aR E . 482, 481 
county commissioners to erect, when...... Sete cee ecr esso 482 
special partnership to have exposed.. ERAEN 00 L458 

SISTER. 
entitled to protection ... .......000. ech ieeauss rn . 32, 33 
takes by succession, when........... fe aa EN gga Ones secccee T78 
SLANDER. 
defined, see Lebel. ...ssesensossoicesosoccseeseosososceoososs 30 
pleading i in action Of......ssessueceesusecnesesooose :.C. Civ. P. 133 
costs limited in action of ....... eea EEE E 381 
limitation of action of ........... rrr ree seseeccccceese 56 
See Libel and Slander. ee 
SLUNG-SHOT. 
manufacturing or keeping, misdemeanor,............Pen. O. 455 
carrying or using....... Kases sersesererereevereeeeseseeece 456 
SMALL-POX. 
patients, how cared for......sss-ssssosccue --Pol. C. (ch. 23) 57-59 
SNIPE. 
piotection of ........ de whe ete ds a ve NEA eseceeceeee (CH, 41) ——_ 
SOCLETIES. 
incorporation of ...... P Sie PANS eke aM eT he ok Sine Megane DOS 
SODOMY. 
see crime against nature.......e.ceee cece csceeeeebPen. O. 346, 347 
SOLDIER. 
may make uuncupative will, when...... pase tase cease C. 688 
SONS OF TEMPERANCE. 
may be incorporated........... (hae Cosas re ee ...... 562 
SPECIAL PROCEEDINGS. 
defined.......... Saar s eae he ass a E Wee manele C. Civ. P. 13, 
court always open for hearing...........+ eevee sone seee 
parties to, how denominated.............seeeeees A T 
judgment i in, defined............ nae sae eer rey venesse 684 
motion in, Cefined........ceseeeceeees eee eeereevevoeees 510, 684 
rules of practice pero to, EXCEP. vse cceencecves P 713 
new trials in... ...++. eee err SWE SS vad reads 714 
appeals, undertakings i inss.. sesocsoessessosessossoacsense 424 
have preferenCe.......serssessesses ara E EEA nee 510 
SPECIFIO PERFORMANCE. 
of obligations, may be compelled, When..ssessesssecse. C. C. 1994 
not enforced unless mutual..... rere tye seescceceees D001, 1995 
presumptions controlling............6+- eee eo ee ee 1996 
where only one party has signed. ....sessesessunesssseecs os .. 1997 
may be enforced, though penalty for breach stipulated. ......1998 
of what obligations not enforced............- re e. es. 1999 
when not enforced against a patty. .s.sesssssessssess ere 2000 
in favor of a party ......c.scesceve cccnacs 2001 
SOLE. wes see eees Chee eceeeweae 2002 
when, against subsequent holder..........ccee cee eens sse e. 2003 
Of trust, WHEN see. vei cen ke ee ees er ee re ee s... 300 
of contract, after revision. .... cece eee concer wcsccesctressere 2008 
judgment of, How enforced. .....csecsaveccsccsecs C. Civ. P. 308 
? by probate COUTUG riesen ii eds es we. Pr. 0. 224 
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: Section 
SPECIFIC RELIEF. 
when allowable sasae a l eevee @eeeeaevreeee â eozer TE OA C. 1987 
method of giving .....esssssescsessesocoesesosoesosseesesos 1988 
different modes of granting, .......ss.esensosresessses> 1991-2013 
not allowed to enforce a penalty or forfeiture............66.. 1990 
See Relief. i 
SQUATTING. 
on lands within corporate limits....... E secs Pen. ©. 494 
STAMPS. 
postage and revenue, forging.......... ee ee re shee eles wes 567 
STATE. 
OUNNED cicus-apeasesewesu hee Sioa a Pion C. Civ. P. 8 
STATUTES. 
publication Of. cies teres doesn sake eeeweeass Pol. ©. } Ge aA 12 
gratuitous distribution of..... EE E eee (ch. 3) 3-6, 11 
secretary may sell, When. .w6.5 ones Bob cee SaaS od tek ew eens 9, 10 
each retiring officer to deliver to successor...........-(ch. 22) 7 
to remain property of state ....00 ceca ec seteeceene seats (ch. 3) *4a 
private, how pleaded «.s...0.6%¢ 46.0 cee cawswieee as } A Grim. P. T 
foreign, how proved.. EE NEES aN a . 488 
liabilities created by, how limited... .. 54 
decisions involving constitutionality of, appealable.......... 22 
previous to Code, repealed, uniess...........4. ee ee cre 9 
contracts of minors under special statute..........e.ee0. C. ©. 19 
act by authority of, not a nuisance 2.2... cel cee cece eee 2050 
no injunction to stay execution Of..... Sean Siew Ache wks, vs aus 85a 2017 
STAY. 
, ; 422 
of execution, by appeal, how......... re ».C. Civ. P. } 415-419 
of proceedings—effect of, on limitation.............. sarena 68 
order for, how made............ seed Sedu araatered ates ses T ava Sie 510 
in certiorar. LEE EE SE SE SE E E a a E E E l E l a sere LEE E E E seeee@eoenvnsee eee se 689 
omission in proceedings to stay, how rectified................ 407 
in, case of cross-judgments, until, etc. ..........00. TEREE ~ 644 
by payment of installment due..... soe Pat mmeer ganas eas 626, 627 
of execution by appeal........ See eee saw aa 5 r o 318, a 
writ of error stays execution, how.......... ..... U. Crim. P. 479 
copy of certificate to be ser ved on sheriff.......ceeceseaeceee 480 
writ sued out by district attorney does not stay........ bse - 478 
duty of sheriff... 2... cee cee eee cece ene ee cern eeee ces 481, 480 
prisoner becoming insane after conviction ctie eS aR aiser Weal iss 460 
female convict found pregnant after conviction.............. 463 
governor may stay execution in treason, until ............... 546 
STEALING. i P 
of public records, Telonyeci sss 6 fac cces sue aes rensas Pen. C. 148 
of children. ......sssssces E E eRe woe See Sates 340 
See Larceny. : 
STEAM-BOAT. 
carrying passengers—liability of captain............6.. aeie BOT 
CN EMICCT ies Sowa wisdaecnatee 258 


See Ships ANd SAUDPINGs. .cccvcevecvevershes ae C. 362 
STEAM-ENGINE. 3 
explosion of, causing death, manslaughter ., rae Pen. C. 258 


STENOGRAPHER. 
judges of district court may appoint........ Pol. C. (ch. 59) *1, *7 
tenüre and OA Mises essee hee Ea oo eS OS a OOS aN Oa CaS < e.e... *6 


269, 270 
306, 307 
1346 
1346 
1346 
1346 
1343 
1343 
1357 


1159 
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1175 
1175 
794, 


1175 


733, 734 
1344 
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STENOGRAPHER—Continued. 
duties of...... sates sana essvececees Pol O. (ch. 59) ¥2, *3, *5 
compensation ......+.6. eer ee ERGO ane *4 
STIPULATION. 
reasonable, implied in Contracts. ....sess.essesesseso C. C. 947, 946 
certain, in ‘derogation of the rights of seamen, void..... 1189, 1188 
as to errors of description in contracts, effect OO clare .... 966 
guarding one against his own negligence or fraud............ 954 
restricting obligations of common Carriers .......... .» 1262, 1263 
STOCKHOLDERS. 
defined eiere ton aieea a eens EEE E E EE 
liability Olsiws gs sssr wcaeenseesenweuees ve arnt ALO 
for labor of mechanics and labor er 3, joint and several 2 
514, 51 
STOCK OF CORPORATION. ° 
WAG AS oye ea sae ee RE ae E ee ese e e 399, 396 
how forfeited, see Assessment ...... EEIT EER 423-441 
IS negotiable: crits pated acdenainte wep esew A E ETE EE EN .. 398 
may De owned by corporation issuing . raeme erener esn ros A00 
assessment of .......... Sadia ad auece te ae CDG aa Wate 423-441 
trânsfer OF sccis oscde wale tankeen Sas wakes a eRe istidat nesh 415 ' 
changing amdunt of....... AGS eRe eae ees pew anweew es: ALO 
STOLEN PROPERTY. 
to be held by officer, subject to order.........ee0. C. Crim. P. 538 
delivery of, on order of magistrate—conditions....... 577, 540, 539 
court may order delivery of, when ...........+--. Sea eee 572, 541 
if not claimed within six months, delivered to county commis- 
SIOMETS, ..0050.sec0s Teer Cen Tr re Pe ee ee ne 542 
officer taking, must give duplicate receipts eas (skwrectivises Dao 
knowingly receiving, indictment for—jurisdiction .......... . 85 
STOPPAGE IN TRANSIT. 
right of seller—COnditionS......ccecceecccescevces C. C. 1815-1819 
STORAGE. 
Cefined.....cccceceeuees er Or er ee er ee ee ee ore 1057 
STREET COMMISSIONERS. 
board of trustees may appoint......... eseeeePol. C. (ch. 24) 22 
STRIKES. See Intimidating Laborers........+++. ... Pen. C. 733-735 
SUBJECTION TO MARITAL AUTHORITY. 
inference in favor ot wife, When......s.s.sessesssocssesossecos 22 
only on proved factS......sssees. rere eee re 23 
may be rebutted... scscsccens senses covenancescace 24 
SUBMISSION. 
of case made, without trial............ cece ..C. Civ. P. 718-720 
of questions to be voted on........ pid eee aeons wevcoeseren. O. 93 
SUBORNATION. 
Of perjury, defined.. ..e.esessesseseasssoseeesessosesase 151, 163 
punishment for......+. see. ree re ee ee ere 164 
SUBPGEINA. 
who may issue.......+....eee0s Tee rr es... 0. Civ. P. 447 
requisites Of.........sssesseseseessosso E T 448 
by whom to be served. ...sesseesosees ETETETT veeeseee ee 447 
how served.........sse.ee. Estat @eads cx Cres wee E N 450 
service of, how proved . Sih wee Sia erbarra ewan ere eG E E 447 
disobedience of, Contempt. s.eeessreseses KerRtwidas ponar 453 
justice of peace may issue€..........seese- reer Terre re of ze 
may be issued leaving blanks to be filled ............ 000.05. 
defined asro irren Sheen ana a eer assoee. O. Crim, P. 499 
Magistrate MAY ISSUC.. 6. cess cee cena ewce rector easerusse cece 500 
district attorney for state, ‘witnesses before grand jury E 501 
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SUBPŒNA— Continued. 
district attorney for state, before quisition, ....C. Crim. P. 458 
for trial of Cause.....ess..esese >... 502 
clerk issues, for defendant’s witnesses .....sceccacssseceeses DOD 
form of subpoena........-.. ce eeee (in ek eek ages errr soos 504 
AUCES TECUM. 0 cece reeves Sere wae cae eae a see 505 
must be served by peace officer.... 2.2.2... cece ee cence ..... 506 
HOW SCIVEC |.) c5ou ea tes tee oe Ea aE EEE Ces EE Rae ea 507 
witness compelled to attend out of his county, how........ .. 510 
for the territory disobeying subpcena, contempt...... 511 
defendant disobeying subpcena—penalty..... 512 
See Wetnesses. 
SUBROGATION. 
what is—redemption of superior lien. ............ C. C. 1716, ne 
insurer subrogated to right of Contribution. ......ce0 ceeecens 628 
surety subrogated to remedy of creditor...........000.- 1685, 1604 
of purchaser : at tax sale to lien tor taxes....... Pol. C. (ch. 28) 67 
e SUBSCRIPTION. 
to capital stock, see Corporations ......seccceeeeeens „O. C. 395, 396 
of name, includes mark..........++....05 Sis cisions oiik pedt 2126 
SUBSTITUTION. i 
substituted employe directly responsible to principal......... 1146 
of party on transter of interest....3....... esse... O. Civ. P. 85 
by interpleader ....essesssesssessesecsospesreseeaes 91 
copy ot lost pleading .......esessessurossssesesrsse seese. 525 
heirs in place of deceased ancestor .....essesesessscoeeo -87, 88 
county clerk for probate judge..............eeeeee Pr. C. } pe 
district court for probate court, When........eseececsesees 4,9 
attorney for absentees....... cee ceccecceeeecace EEES 308 
false, of one child for another............eeeeeeee .... Pen. C. 214 
SUCCESSION. 
defined ....... E E E E E E C. C. 776 
real and personal property passes DY ..eesusssesesseseoe Tersa TTT 
order of, among heirs .......eesssoeeseesasesoeseeeon rere 178 
illegitimate child succeeds to its father, when............0e6- 780 
in all cases succeeds to his mother........ .. 780 
who inherit froM......sasssssesseceoseeses 781 
each generation a CEQTEE......ccerscescncccncccnsnccsencrees 782 
degrees of successors—lineal and collateral, defined...... s... 183 
ascending and descending lines............ ican sian ans .. 784 
degrees in each lime..........e eee ee Seer eer een ee 785 
collateral.. case tees Viseame saw ree E ee 786 
kindred of half-blood ....... ccc ee ceesccaceeceenss eee aaa eek 787 
advancements to heirs—part of sSHare........ceeces cece eeenee 788 
in excess of share, not refunded............... 789 
DORNER Vamsi ae E EE a mame eae eas s 790 
successors take subject to Charges ......0.- cc cec ete eeee 796, 797 
+ DY Corporate NAME....s.ceseccrcesccsnacccentenanses ....... 402 
to partnership property .......s.seserssoessseseoo PANE 1442 
by representation. .....esssssccssossosesssroee AEN, 793 
of child born after will made........ Saleen We siase aries ceed 715 
Trustees ee ee ee eee eer re eee eer ee eee 1335 
does not avoid insurance policy. ...... .cccec cee cecccesc ces 1493 
SUICIDE. 
denned sista iaae E EE Sela WN ae oe Va a. eee Meee es Pen. C. 228 
no forfeiture TM POSE as ......sssesesssssaseseesecssososesoseo 229 
ULSI UL seasea s Did cpa ronteeate e smears det ES .... 230 
QDI Os oS 9 ata T be SAMs SARE A eee Te EAN Ake 231 
punishment for........ eee oe Tee ee ee Te 235 


furnishing weapon Or drug........eeeeeeeeeeees See N eee Seles 232 


PER, ag Or oe Eras ae 
A { = 
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e r g 
Section < Page 
SUICIDE—Continued. : > 
aiding attempt to commit. ...ssesessseseeseoeoessso. Pen. C. 233 1172 
supposed incapacity, no defense. ...........22ccenseseces eese LOE 1172 
punishment for attempting suicide..........ceceeeee ee eee 236 1172 
SUMMARY PROCEEDINGS. See Confession of Judgment...... 
f , C. Civ. P. 715-717 185 
Submission of Controversy . 718-720 186 
Discharge from Arrest in Ex- 
ECULLOIV. we eeves RESAS 721-733 186-188 
punishment of contempt............c cece ee eee eee ees ...J. O. 79 303 
arrest at Clections, «60.5 sa04 3 oes 600d ese ew wns es amas Pen. ©. 81 1148 
committal of witness for perjuUry........ 20. cece ee cure ee evens 160 1161 
SUMMONS. 
requisites Of...........eeeeeegeece cern ceeees C. Civ. P. 427, 96, 97 125, 24 
Notices im, WOE op 5555. 5 Se ernes oie GAS has SS ER ee Aen aN eee 98 p 
after judgment, What ...0vcs ese ce wis capeees ees absew ene 426, 427 125 
service of, begins the action «....6660.6s0cce sieeve vedas es eee e 96 24 
on whom to be served, see Defendants....... eer ee .-- 102 26 
by whom to be served, see Sernrcé oo... ec eee cece cere ceseeeees 103 27 
how SEPVOU. haku csi Ses Stu wie 6840s rae ei cateee ewe wk we ee ews 102 26 
when and how made by publication.................000.. 553, 104 150, 27 
by publication, when complete ...........ccccccceencccccces 106 29 
in bastardy proceedings, issued by clerk........... ee ee 739 190 
when and where to be filed.........-.ccccccceeccenccccncees 521 - 1438 
IN JUSTICE’S COURT. , 
i requisites Of......sesssesscccrsrsoraseoreees s.s.. J. U 14 290 
who May SETVE ..esssseiussseacseeseevoeeeeo EET cesas L7 291 
by publication......... Seea eaaa a eer rye rosassa LT 291 
7 See Service. 
to corporation, to answer presentment—form of.,C. Crim. P. 529 1354 
issued by magistrate officially...... Le ee eA Maeda nee Se DAB 1354 
when and how served ........... ne eee D n eas ... 230 1354 
See Corporation. i 
SUNDAY. : 
justices to do no official act on, except........ Pol. ©. (ch. 24) 68 = 439 


See Sabbath Day. 
SUPERINTENDENT OF COUNTY ASYLUM. See Asylum 


for the Poor. 

SUPERSEDEAS. ; 
what IS:circetssi wore eis PPE EET ...OCŻCrim. P. 479 1346 
stays execution, When.....essesserecoseesesasesesevosos e... 479 1346 

SUPERINTENDENT OF IMMIGRATION. 
entitled to copy of Statutes.............. eee Pol. C. (ch.3) 4 321 

SUPERINTENDENT OF PUBLIC INSTRUCTION. : 
appointed by the governor and council............ ... (chx 40) 3 551 
duties of, in general .s....essssoreccessoosocosssecsosoe cess. 5,4 552 
may have a deputy... .....ccceceee cccccncess esse racccccesces 1 550 
assistant superintendent appointed by governor and council. .*158 665 
may examine and certify qualifications of teachers........ wee 5 552 
to hear and determine appeals from county superintendent... 8 554 

watch over school revenues and require reports from rev- 
enue Officials .........- cece ees E NE ET ©. 6 552 
discourage use of sectarian books in schools............- - 8 554 
salary of, mileage, office expenses, etc .............06. A N i 553 
assistant superintendent ............00- Ceees ceeeus* Loo 665 
to make annual report tO SOVEINOL....... cece cce ce ceeece faces. 9 554. 
have his annual report printed and circulated.....,.,..... 105 591 
failure to perform duties, misdemeanor,............. Pen. C. 503 1219 

SUPERINTENDENT OF PUBLIC SCHOOLS. ; 
an elective county officer........... ce cevcces Pol. C. (ch. 40) 10, 1 554, 550 
how and when elected...........0. Re edalides Seke Sak stenscaasa. Li 554 
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Section 


SUPERINTENDENT OF PUBLIC SCHOOLS—Continued. 
term Of Of11CE...... 2 cescceceses sneee wsveseeee Pol. C. (ch. 40) 10 
oath and bond of.......cseeee eiia RT ET A LO 
may be dismissed for cause, DOW sisira erann a a hls 10 
has general superintendence of public schools in his ‘county— 5 
uties E EE E A E T tereso IGRE EE ieee 1 
shall encourage teachers’ Institutes... o.n. eria eesa serres 13 
office, stationery, etc , how supplied. ......... cc. eee nec eeeee 14 
to furnish county board sectional map of county. ......02 eee. 14 
and township assessors sectional map of 
GOUNLY .cceccccconesccccvvccvesesesceeras 14 
may administer OCIS we os ccek he Week racire Seay eau aie wea ees 15 
to examine teachers and certify their qualifications........ «æ. 16 
fill vacancies in school offices, When ...... sessseseo neces . 34 
prosecute action on treasurer’s bond...........e06 SEURS 37 
draw funds from county treasurer.........ceeeeceeeeereee 54 
apportion School LU008s < 0s <dvsdensis eae eens bane ee eee ee 55 
not to deliver funds to school treasurer, unless ............0. 56 
to make annual report .... ce eece cee ceeecerecsse cess cccens 94 
instruct subordinate officers as to keeping aprou nie, etc.. .. 100 
sue for forfeitures for violation of lottery laws... ... Pen. CG. 377 
under gambling laws........-.sseee .... 39L 
failure to perform duties, misdemeanor.. ........sesescseesss 500 
compensation, per diem, and mileage.........-Pol. ©. (ch. 40) il 
decisions of, appealable, HOW. ....ecceescseececsncceece .... 8, 13 


SUPERVISORS. See Overseers of Highways. 
SUPPLEMENTARY PROCEEDINGS IN AID OF EXECUTION. 


debtor examined on oath as to his property ....... .0. Civ. P. 366 
debtor’s debtor may pay to sheriff. ........ssosssesessssee ... 367 

be examined on oath...s.esseseseevesoese 368 
witnesses may be called to tenet ee ree Kok WAR aE O 0;309 
referee to take testiMOny........ cece eee scene See eats sae .370, 374 
receiver may be appointed. eee ee ee eT ee er 372 
debtor restrained from transferring property.. eesse.. ddd, 373 
what property may be applied to satisfy....... sersosurceesso 371 
deubtful claims to be sued for by receiver.............ceeee: 373 
contempt PUNISHE 0.65 ce adasedesaece dae recda vse eaeee ees ... 376 


SUPPRESSION OF RIOTS. See Riots; Rioters. 
SUPREME COURT. 


jurisdiction of, original. .......ssssssersae ETE E s.e... 2l 

appellate cs dia See oes eee e wees E 22 

powers of, as to scope and form of judgment........ } 23, ai 2 
to regulate practice and proceedings.... ...sceesecess 

two judges must concur to pronounce judgment ..........-... P 

may adjourn to other rooms than those appointed .. Lenewiewn 26 

discretion of, as to CostS........0- Faia Ale E we we wae ied eeeeOOo 

may dismiss appeal, WHET. 065 ccc nc cee cece cwcceeernssces ene 410 

order new trial, WHEN... ..cceseseeeeees awa Paka aaeth 412 

grant writs of certiorart od areas a a sienna ...ueae OSD 

MANAAMUS wecrcccsnrcecusecrcesssscences 695 

prohibition. ...sessseseees E EEEE 709 

settle bills of exception, when jenn eG EE 9 ania OOM 283 
terms fenua hee MEAG alle E Vaasa swale Pol. C. (ch. 10) 

See Judges; Reporter of Supreme Court, (ch. 60.) 
SURETIES. 

CONN COs aie sii a tk ee heen TE Meet S C. C. 1673 

apparent principal, may be.. .ssessssseseseseo erect Terr Tes 1674 

liability of, limited to terms of Contract... ccc cece eece cee eese 1675 
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SURETIES—Continued. 
how exonerated..... NOE TTE C. C. 1681, 1679, TE 1056 
rights of, those of guarantor........sessseeseccesossessseseee 1056 
_ to require creditor to proceed against principal..... 1681 1056 
compel principal to perform.......... cece eees 1682 1056 
be reimbursed by principal............s-eeee ees 1683 1056 
subrogated to remedies of creditoT..........++ 1684 1057 
‘ subrogated to rights of creditor and co-sureties 1685 1057 
contribution from Co-sureties.........ecsee cece’ 1684 -1057 
have property of principal first applied.......... 1686 1057 
See Guaranty, Creditors; Letter of Credit... .++. 1688-1696 1057-1058 
in rendering judgment court may distinguish surety from i 
Principal woe ark e ease esp a n E cow E aSa C. Civ. P. 358 105 
not liable till remedy exhausted against principal........ 364, 358 107, 105 
bail may be sued only by direct action............+seeseeeees 160 47 
may be proceeded against by motion..........++ .eseeeeeeees 402 118 
for costs, when required ......-....- sees ceeeee sence cess eeeees 397 117 
liability of ....0...... ee ee ree ere >>.. 398 117 
exemptions limited .........c0c ccccne cccceseccacees 334 98 
justification of, see Just: fication. 
for executors and administrators, justify, HOW fase adv Pr. GC. 81 216 
additional, required, wWhen...........0..cceeceeeescceees 81 216 . 
release of, how obtained............ e sek ae niae aE 90,91 -2i7, 218 i 
liable on appeal EEE EE EE A a ES EENE ETT 331 272 
on appeal-bond, justify, ROW. ....p.ssssesessssesseses EEEE 320 269 
for costs in justices’ COUTtS.......es.ssesecesreree ieee J ©. 101 308 
administrator may requ of creditors, when.......... Pr. ©. 219 249 
SURGEONS. 
aiding and abetting a duel ....... eiee Ta sapak Pen. C. 297 1182 
SURPRISE. 
contract obtained by, not specifically enforced.........C. O. 2000 1116 
SURVEY AND MAP. 
preliminary to organization of town ........Pol. ©. (ch. 24) 1-3 T3 


(ch. 26) 1-7 441-443 


judge may order, in mining litigation......... e.s... (Ch 31) 19 513 
made by county surveyor, presumed correct..........(ch. 21) 97 3t4 

SURVEYOR. 
employed to make partition......... KE NE C. Civ. P. 646, 560 170, 152 

See County Surveyor. ‘ 
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TALES JURORS. 

may be summoned, when ............. engeues civeveemeda Os -DT 299 
See Jurors. ; 

TAXES.. See Revenue. ` o’ 
owner of life-estate to paY....ssssssssesceereesesseses O. O. 27L 784 i : 
cemetery grounds exempt from......s.sssesscossecccseesssso 561 869 
included in term ‘‘incumbrances??.........-ceecenes siosana 093 883 ‘ 
covenant for payment of, runs with the land ...... essere. 822 918 
false statement concerning assessment of...... Pen. C. 515 1220 

TAX SALES. See Revenue. 

TEACHERS. See School- Teachers. 

TEAMS. l 
to turn to the right in passing....J........06. Pol. C. (ch. oe a 498 
penalty for violation ........ esscosesesecse ssesasnsesocsose 498 

TELEGRAPH COMPANIES. 
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= Section 
TELEGRAPH COMPANIES—Continued. 
malicious injury LO. .oscs0e dec ccvadcese sscewese seas Pen. C. 690 
property of, subject to taxation......... |! Pol. ©. (ch. 28) 3 *21 
tax a lien on property—sale..... Se ee T eer 3, *22 
TELEGRAPHIC DISPATCHES. 
penalty for disclosing.2. <2. 6 .cded ecb d een cede cyeees Pen. C. 718 
TELEPHONE COMPANIES. 
right of way granted to.......... Sere hee ene ee Pol. ©. *101 
TENDER. See Obligations. 
TENEMENT. 
dominant, defined. .........osseseesesecseesesssssesene C. C, 246 
partition of, burden due to, how apportioned....... rere 250 
rights OF OWE Of se s0 ch eves ede cake ceases ee or ee 252, 251 
sërvient, dened ve secon kh4 vids. nane Vis S0e Nea rks bares eses.. 246 
who can Create servitude OD......sesesesssccseceeo 247 
right of owner............ re eee ee eee Pee 253 
See Servitudes...... ae er re rer re 244-254 
TENSE. 
present, includes future as well......... ETETE Jeers meas 2126 
TERMINATION. 
Of estate S 2 3 Gc weaves chad TE uT EEES EERTE oo. 239-243 


TERRITORIAL AUDITOR See Auditor. 

TERRITORIAL BOARD OF EQUALIZATION..Pol. C. (ch. 28) 32 
TERRITORIAL LIBRARY. See Library. 

TERRITORIAL PRISON. 


rescuing prisoners from—punishment.......sseeeeee Pen. C. 135 
See Prisons; Jails; Penitentiary. 
TERRITORIAL SEAL. See Seal....... ee ee Pol. ©. (ch. 4) 1 


TERRITORIAL TAXES. See Revenue. 
TERRITORIAL TREASURER. See Treasurer, Territorial. 
TERRITORY. 


vacant estates escheat to... .. cc. eee eee wees C. C. 778 (9,) 796, 795 
Owns, What Property. ..... cece secre ee eee erence eee eeee 169, 168 
what lands in navigable streams belong to...... SEE EAE 586 
grant by, not affected by adverse possession ........s.esesseer. 681 
when, will not sue for real property .............-- C. Civ. P. 38 
actions by—limitations Of 22 cn bout MoS enine oad k ee eens 59 
COSIS DEANS. 4.5 dcewrate cies eaweeaa sate cua dt cata eee Sey: i dats 392 
action iù name Of. 4 os5c3. 254k ee pubes cae Seek enw 532, 534 
to recover forfeited property .......... ccc e ces ceeeees 547 
process of courts in name Of ...... 6.6.2 s eee ee ee reece ee eeees 8, 16 
jurisdiction of probate court co-extensive with......... Prco. 9 
all criminal prosecutions in name Of.............. C. Crim. P. 9 
processes issue in name Of ........ 1 cece cece EEA 96 
writ of error may be sued Out Dy....... eee cee eee eee sarees 476 
TESTAMENT. See Wail. 
TESTATOR. 
sanity of, to be proved on probate OL Wills seess sssspes Pr. C. 24 
TESTIFY. 
embraces every mode of oral statement on oath........0. O. 2126 
TESTIMONY. 
mode of taking......... cocccoeecsorescocessocess nl) Civ. P. 463 
proceedings to] perpetuate. .....sesssesersoese PEE E 503-507 


x 


See Depositions; Witnesses; Evidence. 
of one subscribing witness sufficient, when probate not con- 
tested. ..sssseses seesete see eeegeatsasaceeee Pee rey oe OM 20 
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TESTIMON Y—Continued. : 
of probate, how preserved........ssssesssesoaso sees Pr. O. 25, 27 
of lost will..... Sepeest eect dishes beneneeee ees .40, 38 
THEFT. 
on shipboard forfeits wages of seaman, how.........-+. C. C. 1199 
THINGS IMPOSED BY LAW.......... Vet Sweuts C. Civ. P. 973-980 
THINGS IN ACTION. ' ; 
assignment of, pending action, effect of.........- errr eee 75 
liable to execution 314, 318 
L a a E E evo r-xeovoeeeeorvreeho peeve eee veeos 202, 207 
how seized in attachment and execution......... uea 208, 209 
defined........... Ceemsda well hese esis oe eke as C. C. 360 
is transferable «occ cies Ses 0:60 00-08 ves cb wees pik oa ol uae este GOL 
how transferred ........ Tee rrTerc ee ey Cee eee saan Woes 818 
THINGS PROHIBITED. ; 
unlawful contracts ........ssscsssscesssenosesseeesssosee 953-962 
contracts designed to fortify one against his own fraud or neg- 
MGONCO tonto) cs eas meinsam aE EE .. 1262, 954 
stipulating penalty for non- performance OERE? 955 
fixing amount of damages for breach thereof. ...957, 956 
restraining the exercise of legalrights’............. 958 
lawful profession......... z. 959 
exceptions.........+..5. 961, 960 
restraining marriage, EXCept.........ce ec neeeec eee 962 
of seamen in derogation of right of wages..... 1189, 1188 
restraining apprentice’s right to free vocation ...156, 155 


trustees in Certain Cases ...... cece ee eee 1300 
to indemnify against unlawful act to be done, void..1640 
2 already done, 


valid........ 
stipulating forfeiture of property subject to lien, void. 1707 
restraining right of redemption, void............... 1707 
3 in bottomry, imposing liability for loan independent 
OL Tisk, Vold «ose. pages eek bedi ene es cena nee aus 1790 
of common carriers, fortifying against own fraud or 
DECUSONECE hc Sess ies audar ayes resected sweden eee 1262 
of insurance, not to transfer claim...............+.- 1530 
stipulating payment of loss regardless 
OL İNtEreSt. :0%.si0 see Saw sind e's s oaiice'o vs 1494 
THIRD PERSONS. 
WO ALG seed ive Sep eee ica tees a eae eaten ceeas 2114, 671 
good faith, without notice, protects .........c.eeeeeeee i 312° nh 
unlawful transfers void as tO. ...... 2.6 cee eee ee eee eee nees 680, 676 
cited to produce will, how and Whe aks deraut cece Pr.C. 14 
THREAT. 
compelling form of religions belief by..............- Pen. ©. 52 
preventing religious act Loh E E E T "53 
PUG meeting Diss 6. nce seen snson enaena ie 75 
Intimidating voters by.......esesessrsesossssoececesesseeeo =- i | 
interfering with election Dy.........csceccceececcccescecseas 80 
to: Publish:a libel ics snis ese tiwsseseused e eerie Hive ee raa 319 
TICKET. 
acceptance of, by passenger, effect of..... hiesa seesinane C 0.1263 
See Passage Ticket. 
TIMBER. 
damaged by cattle, action for...........secceceees C. Civ. P. 747 
willful injuūTiestO....e.scesesscecccee essssossseoeses Pen. C. 704 
TIME. s 
subdivisions and definitions of............. .......ess.. O. C. 2123 
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941-942 


941 


1132, 891 
785, 787 
788, 882 

893 
203 


1144 
1144 
1147 
1147 
1148 
1186 


993 


191 
1254 


1133 
774 


wep t bag 


se me 


A ea er- 


Lie 
Prt “oe 


"al 


1632 INDEX. 
Section 
TIME—Continued. 
of death of testator is date of beginning of interest.....C. O. 216 
when enjoyment of estate is to begin or end........c00..22.. 196 
not of essence of Contract, UNlesS.......ssesusssssssesesoe 949 
no time is reasonable time.......cceceescesccceceecccccceees 948 
lapse of time specified for acceptance revokes proposal....... 898 
does not legalize public nuisance. ...........0. 2053 
confirm Void acts.........eceeeee e e o e -2092 
for payment of negotiable instruments not essential .........1825 
for ofter of performance........... it E N EE S 834-854 
See Limitations. 
may be extended in any case.............0.. ©. Civ. P. 512, 6, 143 
of commencing civil actions—limitations. ...........0eeee0. 38-61 
general provisions as to....... 62-73 
for service OF COMPIAING... 6 ces 6 odie nd ae sie vba 004 0 ae e's messes ° OO 
answering Complaint. ......scccacce cece esac ceencaes s... 112 
amended complaint.......s.esesesessses RENAA 115 
TOTODIY creser haiie eves Lanse A e% E EE Gewese gags 122 
of notice of issue joined.. ......sesssesesessseesese eee eee e 288, 517 
for filing summons and pleadings. ......ssesesssssessesesses 521 
taking appeal ereo cenene teses pene wanes enaa EA 413, 512 
transmitting papers in appeal..........e00. eer er ere 408 
Of notice Of MOTION s i lo sorae $e aioe eke 6 yee ies mee ry we ate ae 518 
when by mail..........0. verses socccses ÖLT 
for issuing execution..........06. N ON Ra ere ela Tbe .»..306, 307 
Tétüurn OF execution sere sinse enti Sovran EE ENE TEA Veo 313 
asking relief against judgment through inadvertence or mis- 
take a ee Ea Sindh Bataan T E naearete esvanar es 143 
for redemption: s cates 244 Woe E EEA E REE S c... 345 
to absent defendant to prosecute, after judgment reae peasn 104 
See Notices. 
for demanding change of venug...............+065 ioe ene ke 95 
in which will must be delivered by custodian........ .-Pr. ©. 10 
of hearing petition for compulsory production of will........ 15 
allowed executor or administrator for receiving rents, etc. ... 123 
term of, tor administering estate insolvent........... cece eens 132 
extension of, for final settlement of estate. ....sss.enessses.. 266 
for publication of notice to Creditors. ....... cece cece ene cee 137 
expressed in notice to Creditors. ...... ccc cece c cece cecseecns 138 
for filing allowed claimMS......ssesssseseesesseccssesecececes 145 
Of sale of land at auction...........ssrssosesesooessessesees 182 
Of service of ceitationS ouessa weak aaea sa a e 305 
allowed for taking appeal. .....sessrsssessssesseese oweiuaee 315 
in which order of sale is in fOrce.......s..ssceesssesoeseseseo 372 
when arrest may be made, in felony...-.......... C. Crim. P. 116 
misdemeanor. cee eseeccceeesnee 116 
on arraignment tO AUSWEL. ... cece eee eee eee eee TS 255, 254 
for pronouncing jUdgMeNE.... cee cece cece cece nccacnccese 429, 428 
settling-and signing bills of exception.......... eee ws 417, 415 
delay for suing out writ Of EFrOr.... 6... cece eee eee eeee 477 
answering writ Of error ..........eeeeeee soccecee. 485 
may be extended by the court........... 488 
allowed corporation to answer presentment....... Eoaea esas 528 
of commencmg actions for murder, unlimited........ esecese. 88 
in all other cases, three years..,...... 89 
defendant's absence from territory suspends............00. .. 90 
when indictment deemed found to interrupt limitation..... sa 91 
TITLE. 
by occupancy, see Occupancy... .sseeeeegeseeee eee eG. C. 582, 581 
ACCESSION, SCE ACCESS ON. cee cucnccscevee Zesareo es o en e 583-598 
transfer, see Transfer. .....cevccerece coerce cenaacee oo. 099-682 
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TITLE—Contifued. 
by succession, see Succession. ...... 0.200. ecese. eese O. O. 776-797 
“gift, see Gifi...... WS E T E ET TE 639-646 
sale, see Sale.......ceeeee ETE A EA ,. 981-1032 
passes by loan for exchange. ......esssssssososeoseeessseeese 1089 
not by loan for Use......ssesecsecesesseseseeeseeeo ...1075 
E E wick ee eee eer eT Cee 1706 
express trust vests title in trustee, When... eseese. 289, 288 
seller demandıng specific performance must give clear........ 2002 
by assignment for benefit of creditors............0+seeeeeeeee 2033 
sale under execution—what vests........... C. Civ. P. 354, 342 
sherift’s sale not affected by reversal of judgment........+ 357 
to land cannot be questioned in justice’s court.......... J.C. 10 
of cause, to be stated in complaint......... hate uae C. Civ. P. 111 
not changed in appeal............. EE E E 406 
afidavit oeei isane naasa E E eaae a 527 
TITLE DEEDS. 
are personal property.....ss.eseseess E EE e.s... .. ©. C. 579 
pass with the property....es.ssussesssouosoesesonacoso 2e... 579 
value of, how estimated...... ars ahaha aah ce arni dite atae deities 1y 
who to execute, in forced sales ..... EERE C. Civ. P. ? 354 ser 
court may compel production of................ Cuties Pr.Cc. 1 
punish for concealment of.........-..0.. Awe icasais 126 
not to be delivered to purchaser till sale confirmed........... 163 
delivered on confirmation of sale.... ccc cee cece cece en eece 201 
in pursuance of decedent’s contract......... ise EE 221-231 
TOLL. 
rates of, to be fixed by county commissioners.......C. C. 529, 488 
kept posted, hOW..... sees ses eeneee pi aea 532, 490 
wagon-road corporations authorized to collect.. Ste puvieigaeeee, A88 
bridge corporations authorized to collect.......esseseess.s «nt 529 


not unless bridge in 
good condition.... 533 
‘prepayment of, condition of right to pasS........ssessssss 534, 491 


avoiding by going around gate—penalty ...... awit waoate } PE a 
Tight to collect may be granted as a servitude................ 245 
TOLL-GATE OR ROAD. 
willful injury to—penalty........... ieneee’s etewaweeee aaia 494 
TOLL-GATHERER. 
duties of, to Collect toll....esesossssasesseecseesassoseceecooe 491 
may prevent from passing until toll paid....... TEE 491 
penalty for delaying passengers. ......e.sseressecsesesereees 492 
demanding excessive toll.....esessssrecsesesesso 492 
TOLL-HOUSE. 
willful injury to..... A vore gneis eeesesesec Pen. C. 688 
TOWN AND CITY PLATS. cack cedecatcescveed Pol. ©. (ch. 26) -— 
TOWN ASSESSOR. 
elective town offcer. ....essssssoes EET (ch. 24) 15 
OAR OL rnin sal wide eed Hau E eens ec N E a cet cate 9 
bond of, to tHe COWS coc ASETE nati use EAE a e 28 
conditions OL sc dei asta T A ces ch.5) 2 
penal sum of, how fixed........... EEan (ch. 24) 28 
number of sureties required...s...s..s.. ere te ee 
delay for giving. .......60 eee ee cere ee cece eeeeceeee - 28 
failure to give—VaCanCy...ceeeeeveceseeesess(Ch. 5) 11 - 
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to deliver books, etC., tO SUCCESSOr.... 2... cece cece eens (ch. 24) 29 
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Section 
TOWNS AND CITIES. ` 

incorporation of—survey and plat...... eesse Pol. C. (eh. 24) 1, 3 

census to be taken ........ 2c cere cece e nee seoassessoeseeseo 
application to county board, how made... ween cece eens cece 4 
action of county board ..,... cc cee cece cere wee ween cones 5 

MEETING OF INCONPORATORS. 

called by county DOard......cccee eens coe eceecctecees 5 
notice of, to be published. ..... 0... eee ee eee e eens ween eens 6 
inspectors CHOSED..... eee ee cece cece eee ecn enn cece enes 8 
conduct the polls and declare result........... 9 
polls opened and closed—hour of .......++.06. 7, 13 
~ manner Of Voting. .....ssssesssssseserosseao . 9 
to make statement to county board.. cece cease 9 
district the town. ....... 0... eee ccc eee ewes 10 
call and give notice of election for officers... 11 

be judges of the election........... vec eeeee 
canvass ballots and declare result........... 16 
in case of tie vote, to determine by lot...... ... 16 
to make return of election to county clerk..... 16 


be recorded by 
county clerk... 17 


ELECTIONS. 
annual, in organized town, when.......... cece eee eeneens 12 
special, may be called, hOW.... ccc esc ee weceencettecce 3 2l 
clerk to give notice Of, HOW ...... ceccee cee cece ee cceeee 11, 21 
TRUSTEES. 
Oath Of 6. Lecce ccc cee ete cece ee cena n eee nce eeee eee 19 
board of, how organized. ......s.ssessersrsensesersreees 19 
is a body corporate ........ssseseesesesereeeese 20 
vacancies in, how filled ............ cece ee nees 18 
to serve as inspectors Of election. s.s.. sscsee ee ec... 12 
powers in general. ..... cc cece eee eee cece eee seer ees vans 22 
jurisdiction over public grounds..... cate cc enee ee eteons 23 
to appropriate the revenues, HOW .......0cccee weer e renee 24 
audit accounts, when and how........ teosssesoseseane 25 
pay audited claims, DOW.. seses cece nee e neces cece .... 26 
borrow money—limitation ........e0 see. eee ete eens 27 
levy and collect taxes... ........ cece ee cee cee eee 22, 30, 33 
special, to make sidewalks, ete. 45, 58 
additional, to pay loan.......... 2 
license tax on liquor dealers.. o.o nnen... (ch. 35) 6, 7 
hear and decide complaints against assessments (ch. 24) 32 
to revise and correct tax-list............ secs eee reseso 33 
deliver tax-list with their warrant to marshal.. s... 33 
may renew warrant to marshal. ......ssseesseresessceesse 84 
deliyer tax-list to county treasurer for collection.. .36, 35 
to inspect hooks of town treasurer........ cee eee eee anes 38 
publish annual statement of receipts and expenditures. 39 
superintend grading and making sidewalks sec eetceeees 
extend corporate limits, HOW.....0 cee cece eee e eee eee 47, 50 
annex additions not platted. wee e eee cece eee eens ones 
| call meeting of voters to consider proposition to dis- 
10) dC .... Ol 
are ex officeo fir @-WATCENS . ss sssccsecccscuctecteccusseees 43 
may appoint fire-Wardens.........eeeee veeser evens s ee 22 
compensation Of. ... cs cee cece cerns ec res eees ceesenas . 44 
regularity of organization of, not to be questioned, unless.. 53 
previously organized may adopt this aCt...sesessessersessse, 54 
dissolution of, by application. .......esssessssereseenesssse. 51 
not to affect existing COntracts. wp ss eee cece eens 52, 55 
TOWN CLERK. 
elective town officer.........- ce eccceeee see ceeees .sessesesss 15! 


election of, how Certified... .. se sseeseeeeeessses eer cceeens 16 
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oath of er a 2 elvigein peace dee aeons POL C. (ch. 24) 19 -428 
bond of, to the town.......... PAES EENE ENG EEA , 28 431 
conditions Of. .....sssesse so ETET ... (ch.5) 2 324 
penal sum of, how fixed............. cece ses (ch 24) 28 431 
number of sureties required. ........ cesso sse. (ch.5) 7 325 
delay for giying.....sssessrerssses. she ghee (ch. 24) 28 431 
failure to give—vacancy........ rere eer ce (ch. 5) 11 327 
how CONSITUCH avs sais anda Meh ei erkese se ose cane SSN 12 327 
duties of, in general............ ..seees EEEE (ch. 24) 40 433 
to give notice of elections........sseesosesccee sesa Ske 427 
may call special meeting of voters.............. fase 21 428 
to give notice of return of assessment roll.......... 32 432 
attest warrant to marshal to collect taxes........ 34 432 s 
issue certificate of special tax due..... 2... 0.00. C1 437 
certify ordinances of town...... EER seers OT 437 
attest statement Of VOte....s....essesssccsesssoees 51 435 
certify tax for collection, When.......... 0.00000 61 437 { 
attest all warrants on town treasurer. ........s.e. 26 431 
` compensation of, fixed by board. .....sssssessesesesseceesseo 44 434. 
TOWN JUSTICE OF THE PEACE. 
elective town offcer. .......eesssocsesossssooseo iouaaweeseaue LD 427 
qualification ot, see Justeces of Peace. n 
when to qualify ee ne E E e ta 28 431 
bond of, payable to town............- ah ued eae Sco S Be 28 431 
has exclusive jurisdiction of causes arising under town ordi- 
DANCES esaeren ee wenn LS ce Gad pla Care ats acield ee on 56 436 
powers and Pror Farnes oi N awaceaw eos aeaea ET 62-74 438-440 
compensation Of..........060. See re er ee re .. 44 434 
TOWN MARSHAL. 
elective town officer ...........00eee00- hincuiawiesswie cen AD 427 
election of, how certified......... E AE wan wieder kas 16 428 
Oath Obe oeenn en va E eRe he da sees eae Ream mee Sad tas wne’. Le 428 à 
ond of, to the town ..s..s.ssssssssso E EE EEE 28 Br ' 
P ; (ch. 5 T 
number of sureties required. ..... sneha eeeeie i (ch 94) 28 431 
delay for giving DONG 66 wi ve kee vor eels arise we 28 431 l 
failure to give—vacanCy..es.esesseseseseeeso (ch. 5) 11 327 ; 
how, construed. ......sesesesssecessossssecesseenna 12 327 : : 
is a peace oficer... ..srsesseesensrruoreseseeresssee (ch. 24) 41 434 
to Collect town taxes 0.0... cece cen vane cccesecersecensreecs 35 432 
special taxes ...........s0008 reer ree ere 61 437 
is executive officer of justice’s COUrt....... cece eee cece eens 62 438 
compensation OF ies eave atch ae mints Serer eee sh Siew heh 44 434 
to turn over books, papers, etc., to successor evan Ned AEE. 29 432 
TOWN TREASURER. : i i 
elective town officer.. .....ssssess oee E EE edseMe-wwae 15 427 nd 
election of, how certified ....... cc cee eee ee cence teenies e... 16 428 
bond of, tothe town ...ese...sesesescrneseesosssesneeresene 28 431 
conditions Of..........005 saute aa ee nae we A (ch. 5) 2 324 
penal sum of, how fixed. ......ssesssesseres (ch. 24) 28 431 
number of securities required, ...... s... ..... (ch. 5) 7 326 
delay for giving............ hip EE (ch. 24) 28 431 
failure to GIVE—VACANCY. ..ce ee ceee cere ee eees (ch. 5) 11 327 
HOW construed. a oa eins CA mea ate vin wae eee ess 12 327 
to have custody of tax-list.........ceee eevee eccecnees (ch. 24) 33 432 l 
keep account of receipts and disbursements. ....sesseesse 38 433 
grant licenses, HOW...........e wcceee eee sencennes bebe wee 38 433 
account to board of trustees......... ere eee ere 38 453 
+ Compensation Of... isc ac is sce ce ce ees eee wees wee ees ca.” AA 434 
to turn over books, papers, etc., to successor...... eoaawae- A9 : 432 ? 
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TOWNSHIPS. 
, organization of....++......- <5 Sas TTE Pol. C. (ch. 23) 1-7 
" boundaries of, how fixed .......00+ cece ewe ee cee nec cencecees 1, 2 
already fixed, remain unchanged........ eee 
name of, how determined ..... 2c cece ee cece cece e ee sreeennes 8, 6 
and boundary to be reported to auditor:............55. 5, 6 
by-laws Of... .eseruere oo Peete cate E EE EE E ee _ dA 
to be posted........0. Leia Sea aw oes 5. detect A » I5 
corporate powers Of......cecereececeace rer Tre ree E 9, 8 
to sue and be sued in corporate DAME....ee sees ee re 92, 10 
actions by or against, how conducted...........-.. gal sie dade 91-99 
judgment against, how satisfied... ..... 0... eee eee eee eee ees 98, 99 
execution against, When .....-.e eee eee eee eee e eee e teen anes 98 
Charges, what ON... ..- 2. ec cere cee e ce cen cectte nce cecanences ... 100 
how levied adenan ce eek Seok wise sae tee ee seen ee 13 (8) 
collected, see Taxes. .......24. E EE een, oe 101 
constitutes election istrict. .... cc. cee ee cence eee cere ances 120 
See Township Meetings; Township Supervisors. 
TOWNSHIP ASSESSOR. 
elective oani (016E E E aw Beene ey PORES 12 
to be elected by balot.....sesssesessssseresarsessseseresessn 24 
when and how to qualify.....sseeseesesses ia sie vara Ea S 35 
oath certified, to be filed... assessore es ne waes ewes eels ne caw es 36 
term of office ........-.0000: eRe aaah bac EEEa peau Roars 45 
failing to qualify, vacancy, how filled.. diese eee ae. 
fees Of wicd 5 habe so ra Ns CeO TE SWE Ra ba GSUS es 6 GaN sad 86 
to deliver bouks, papers, etc., tO SUCCESSOr.... 6... eee eee 102-105 
duties of, see Revenue. K 
to certify his annual assessment to school-township clerk.. 
(ch. 40) 121 
TOWNSHIP CLERK 
elective township Offer... ....- 0... cee cece cee cee ens (ch. 23) 12 
elected at annual town MCCTING. 0... cece ee cee eect e teens 13, 12 
by ballot..seciaw sce ens pide a E E Sukh aad Sy iat carak 
oath of ofice and bond .....s.ssesososssesseresssseressenno 35, 67 
to be filed with town clerk ........... 0 ccc ee eee ee eee 36 
duties of—to post by-laws 2.0... 6.55 cece cece es cee eet ee cees 15 
notice as to drawing jurors...... (ch. 19) *20, 2d 
give notice of town meetings.......... (ch. 23) 11, 17 
call meetings to Order... 65 kavies odes eee eens 19 
be clerk at town meetings ........ ec eee eee eee 19 
of board of supervisOrs..........02200. 83 
may administer oaths ........ EE E ewes EEEE 64 
appoint deputy .....s.seseessoresess> EA E 65 
to keep record of a)l proceedings -. 1... ccc cece eee w eee wees 66 
notify clerk of district court of election of constable....... 68 
justice of peace.. 69 
neglect of, mis- 
demeanor..... 70 
prepare delinquent fax-list........cce sees eneeae sa Seaeueed 31 
notify overseers of road of appointment, when........ tee 8 
furnish overseers of highway tax-list............ wie hay 14 
FOCSOL oka ceew sw hen gee ua sees idea sored saa aes eases .... 86 
TOWNSHIP JUSTICE OF THE PEACE. 
elective township officer ......... awed ceoel atest betas scandens 12 
elected by ballot ...easresssesseresesseesasseoo seso ssawincse. 24 
when and how to qualify—oath and bond..... hier were Gan paige 37 
bond of, to be filed with clerk of district court...... ener 37 
, term of ‘office ...... Seakinew A EN oe nba TRE 45 
' are members of board of appointment. ......ee..sssessereceee 47 
Vacancy in Office of, how filed .... see ccccscccvsscsscssceees 48 
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"TOWNSHIP MEETINGS. . : 
to be held annually, When. sessesssreeeeeres: Pol. C. (ch. 23) it 380 
how noticed. . ace eee e ce eee cece eae vecseeneseee essences ace 380 
organization Of .......seceee. INDI presses d,i 382 
powers of electors at, in general..... seseosoassessosasesosoe 18 380 
election of officers. ......ssesesssseseesssses Ae 12 380 
by ballot............ cece es seceeee wee cec ee eeeeaees 24 383 
how conducted . . ef os 7 383-384 
to establish places for guide-posts. . sce en ceeneees ceesseecesee 108 398 
three public places in each township seee erseseeo 111 399 
pounds .... cece ee eee cence cece neces .... s> 112, 13 399, 380 
appoint pound-masters « eeseeseosoosoesonoo eescoosoecesse 13 380 
- ‘fees of pound-masters....tsccsocscccceccecvecces soccecseseee L14 399 
TOTEVY tAXeS .. cece cee cee ccce reece cece ooo cece ccncctees 13, 8 380, 379 
limited........ voce were ccacccecccces secseeeese 115 400 
special, provided 0 See ee een esssusoe .116- 118 400 


“See Township; Township Supervisors. 


“TOWNSHIP SCHOOL. See School Township. 
TOWNSHIP SUPERVISORS. . ~ 


Elective tOWN OffiCeTS.....sess.ssesssenesesesoscsoesesesoesse 12 380 
when and how elected. .........0++ 00 seeeeeee e.e. soss.. 24, 11-13 - 383, 380 ‘ 
who are elegible to office of. ........... 000 cecees cece ee cece 34 384 „~ 
when and how to qualify. .....sescsceesece cee cece ccc acee 35 385 ° 
.to file oath with town clerk.............. seseossocessseeseeo 36 885 . s 
take and approve bond of treasurer. .......ss.sss 00. ....... 38 385 : 
justice of the peace.......ceceee 37 385 “ 
have bonds filed with register of deeds....... oe ecccnececs 39 385 ‘ 
- term of ofice. ....- eee cece ee eee eee ssesaceooeassseesase 45 386 i 
may accept resignations. ........essssrroccreereoreenreecess 46 386 = 
with justice of peace in their own board may fill vacancies. .47, 48 386, 387 7 
-powers and duties of, as board of health. .ss.ssessssesesese> 51-59 387, 389 
in general........ no eececene es...s es 60-63 389 s 
quorum of, what constitutes .... 20... .eeeeee access TETTETETT 63 389 
constitutes town board of audit .......ssssesesosvessesssses. 77-83 392-393 - 
review and equalization.......... 84, 85 393 
health ee neon Beseenenea @e erteecare ee 50 387 
Fees OF... cee cece eee ete tenes cece eee eeeneene cccecesscee 86 394 
-to submit recommendations as to guide- POSES. seseo veceeecees 107 398 
issue bonds of township, when ................. sees ceeees 116 400 a 
levy tax to protect township bonds.........+....6.. coves 118 400 ° * 
levy road and bridge tax..............06. weet ceee: wee 12 403 , s 
-not to have interest in any Contract, CtC...... ccc cece ee eee 119 401 ‘ 
.to deliver books, etc., tO SUCCESSOF.... 1... cee eee cacenc ence 102-105 397-398 
have care and supervision of highways........s06. sees... 3,4 402 o 
make reports on roads, Work, etC....s..ssneeseessesss e... 5 402 : 
lay out, change, or vacate public road—proceedings...... 36-45 408-410 
make estimate of road labor due by each .........0...- ..10, 11 , 403 
examine and assess damages for road ditches.............. 89 422 ; 
appoint overseers of highways, when...... see e cence neeeee 8, 7 403 
may assess road tax on each individual liable..... cece eceeee 12 403 d 
to cause removal of fences, when..... voce ec eer ese cccceeses a 45 . 410 ` 
prosecute for obstructing highways ........s.sseeees e... 14 418 ‘ 
duties of, as to making ditches to drain highways cee weccccee 87-93 421-473 
may arrange with trustees of city for line road........... 89 5 424. ‘ 
. ` 69-73 416-418 i 
decisions of, appealable.......ssesssessesssosasssssesoeee t 50, 96 . 411, 424 
duties as to selecting jurors. aeee soeeee o n (h. 19) *2e * 636 
TOWNSHIP TAXES. ' ` 1 
levied by town meeting. ......eseseseessessssosee. .... (Ch. 23) 13 380 f 
annual levy limited. ......eseseposncsseenes sreseseyesseeess 115 400 
board of supervisors may levy to Pay bonded debt............ 118 400 
how collected, see Revenue....eccesecssee ceceeccscevecess 101, 118 397, 400 7 
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TOWNSHIP TAXES—Continued. i 


for roads and bridges..........eeeeeeeeeee+Pol. O, (ch. 23) 12, 13 403, 404 
31 407 


delinquent road tax to be collected, hOW.....scceessccsrenves 
TOWNSHIP TREASURER. 
elective township officer...........s. eer er er EEEE 12 380 
to be chosen by ballot... .essssosossensssnososscnecesacsosens 24 383 
when and how to qualify. ........ ..cceees perce auc sosecess 35 385- 
to file oath of office with town clerk. ........ssssseessersesso 36 385- 
ahi bond of, amount and approval of..... ccc. cc eee ee wet e ener 38 385- 
tf to be filed with register of deeds........ssseesocsseses. 39 385 
it , term Of offfce....... ieee eee e ee eens een eeseecennees aaah 45 386 
Ws acting before qualifying—penalty......... cee eee ee cee eee .. 43 386 
AE resignation Ofeisecrena nte nEs nre eane Ea a SEEEN 46 386. 
et vacancy in office of, how filled.......... alread a Ging Ramana ts 47 386 
ee duties of, in general. os. wee cae eee Oaw anes ys ve ee EREE 71-76 390-391 
E TOWN-SITES. 000.0000 cccececccecaceccseeeceeecees (ch. 25) } ame ai. 
i k TRADE-MARK. r 
a. is personal property. ....e..ssesesesaseeessseese qn aie -C. C. 160 766- 
+e) Tight to have and WSC .......esassoeceevsoscsesssssosaveessas 576 873- 
Pd seller of goods warrants, genuine, When. ....esesessssersreso 1012 954 
HE i foreign corporations protected. ..... cece cece ee cece ee eens *5 76a 873- 
i register of deeds to record....... teese e ee POl C. (ch. 21) *575, 57e 639 
Eri cöünterfeitin i sse rai err st iuri E DEES ea EENES a.. Pen. U. 411 1202 
! f keeping dies of, with intent to defraud..........00. eee eevee 412 1202. 
e. selling goods bearing counterfeit trade-mark ............00-. 413 1202 
| Rt a colorable imitation of...... rere: . 414 1202 
i 1 defined ...... E A OEE AE eT rae: 2 G) 1203 
19% goods defined ASTO aieri ii wee ee eens evans 416 1203 
t affixing, defined. .....cssssserossses E ETE Poea 417 1203 
pai refilling or selling bottles, etc , bearing .......... ia iene 418 1203. 
st keeping bottles with intent to refill.............eceeees *420a,419 1204, 1203- 
iat complaint and search-Warrant ........ce cece eee eee e eee ee eeee 420 1204 
ete TRAFFIC. 
if a public, suspended on the Sabbath, except.......... nee Sais tia 47 1143. 
Oa TRANSFER. 
Re defined oreesa Get shave M ealnee SOs Ne Nab wa se e C. C. 599 878- 
a voluntary, is an executed contract ..........,e.0008 o esio was 600 878 
s sf valid, independently of consideration............. 600 878 
4 t what may be subject Ol E E E T 601 879- 
t$ products of the mind.............00. 572 872. 
ae ii nota mere possibility...........-s00- 602 879 
me power of owner ot life estate to make 
ridi lease, 18 nOt...sesnusssccsesecse.sso 344 791 
f : amere right of re-entry to owner only. 603 879 
| : obligations—indorsement ........817-826 917-918 


Miwa vai A aa 


605-633 879-883 
t . 

2 |i See Grant; Sale... ... 00 ere oia Voie ebay } 981-1032 950-957 

SE mode of, to be in writing, When........sesssessccessssesesss 604 879 
7 : See Delivery. 

: mode of, real property, by law or writing..........esceesee+. 622 881 

So BS BOO GON ces EE sala cies Bet E wie! - 605-633 879-883. 

re effect of, vests title in transferee............ ECERAN PEET OE Ea 619 881 

} ; of a thing includes its incidents.. ....sss seses. ace aaa } 259, 1820. 06k, BEL 

! insured property does not transfer the policy...........+5. 1524 1034- 

party taking, not Warned........e cece cere eee eesessesesesee G21 §81 

of contract for price of real property ` waives LOT seisoi Sie Ss 1802 1077 

personal property. ..eessssessesesseses Lata? wees e o e 604-646 884-885- 

interest in ship to be in writing.. ....ssessossssesesoos ..... 634 884 

i existing trust to be mn Writing.. .....ssesssecsses 634 884- 
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TRANSFER—Continued. ; 
of interest ir other property, see Sale..... seses.. 0. C. } 981-1032 


what operates as— 
present, title passes by consent without delivery. ........ 636 
future, title passes only by Da or by one to de- 


liver, (see §§ 834-854, pp. 921-923,) ..sesssssssneesseeeo 637 
by agent, binds original owner, when....... ERRAN gan aan? - 638 
Bee Giff nas \siscause ewew ee nes eseese coer ees 609-646 
recording transfers, see Record ; Acknowledgment ; Proof. . 647-675 
unlawful transfers...,.....e.se A aae an Eaa 676-682 
fraudulent transfers. ...e...sessesessesssosesesoseosos . 2023-2026 
lien is not a transfet.........s.ssssssenssoesese PE S 1706 
assignment for benefit of creditors ÍS..s..s.sesessesseoess ee e e 2046 
preferential, allowed.......... Kaneen sisa EE 2021 
Prohibited jf scareess adreis 1466, 2027 

TREASON. 
legislature only can pardon or Commute. .... s.es.. C. Crim P. 546 
governor may stay execution in, and report to legislature .... 547 
petit, abolished vs cas ds ews cans Soe RaGe D eee eee esas Pen. ‘C. 240 
subjection of wife not inferred, in ...........6. ars aaan AA 


TREASURER OF COUNTY. See County. Treasurer. 


TREASURER OF SCHOOL TOWNSHIP. See School- Township 
Treasurer. 


TREASURER OF TOWN. See Town Treasurer. 
TREASURER OF TOWNSHIP. See Township Treasurer. 
TREASURER, TERRITORIAL. 


appointed by governor........ pritieaweeesecsee Ol Os (Ch.8) -1 
oath ofsi wag sar rican ame ede eee ntaswwseee(Gn, Op 3 
bond of, a E E ae Rae ie adie ene S Hee, 5 
conditions of.. E E re er sa orate ee ae 
penal sum of....... ? E E E EE E A JF 
number of sureties required. . ETS ish acwchiaseeecen. ch 
approval Of 25 ceva eei ensue eee ss eee ere ee . 5 
how executed.......ssosssssesescerses 8 
account condition precedent, when. .... 18 
delay for giving......sessssseseceseresosessosseveo 10 
failure to give—vacanty......s..s.seressecssocassonos 11 
when to be filed ....sss.sesnee ee re raian aa OL 
how construed s seses rirses soseste eusie ii Caan 12 
DUTIES OF. 
to receive and disburse the public funds....... eeee(Ch. 8) 2 
keep accounts, hoOW.......eeeseeeecees PE ET 8 
with each county.......... aenea tea 4 
assess and collect taxes on railroad prop- 11 
erty, WED: onstage esc aa uty bea ae \ (ch. 28) *19a-*19f 
transmit to county treasurer statement of taxes col- 
fected iss orar eases knw, EAA (ch. 8) = 
redeem territorial Warrants.......sessssssesescseese.o 
have such indorsed before paid ...........cceee ccc neee 3 
write on face of each paid warrant ‘‘redeemed’’....... `\5 
make entry of payment, how........ ....ce scenes wes: oD 
turn over redeemed warrants to auditor.............. ee 
indorse warrants presented and not paid.............. 
register warrants for payment..........ee eee (ch. 50) 1-11 
report biennially to Governor... .... see seeeeeee (ch. 8) 8 
is subject to legislative inspection......cceesseeee erry tere 9 
not to purchase warrants Or ACCOUNTS... 0... cc cee cee e cee eens 10 
ig member of territorial board of equalization......... (ch. 28) 32 
default of duty—penalty.... 0.0... ccc ee cece cece eee eens (ch. 8) 12 
is entitled to copy of statutes........ceceeeeees eeseoeee(Ch. 3) 4 


1639 


Page 


884 
950-957 


884. 


884 
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885 
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1060 

1126 

1120 
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1173 
1140 
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333 
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332 
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332 
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333 
469 
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TREASURER, TERRITORIAL—Continued. 
may have deputy. ........cccccceves cavceee ... Pol. C. (ch. 6)° 1 327 
galaty OF «.d:0%s ga wales Monee kairo BUCK GS a ea so ede aes ass (ch. 39) 3 538 
no fees Of OfFFCE.... ec ccegeeeec cece soevcccccccceecses (Ch. 8) 10 333 
But see § 11, p. 333. 
resignation of, to WHOM. races E E »(ch. 22) 1 375 
removal of, fOV CAUSE. if). widens culpa woud Sound valk ee caahe 3 376 
to pay expenses of procuring surrender of fugitive. C. Crim. P. 592 1365 
" sheriffs bills for conveying convicts to prison......... 668 1381 
expenses of maintaining convicts in penitentiary...... 669 1381 
TREES. 
may be planted on highways, when.......Pol. C. (ch. a a an 498, 651 
belong to owner of the soil..... .... ee cece eee Sie Sears 783 
on the line between coterminous proprietors..... pie wnece wiser tales © a 783 
injury to, measure Of damages......eeeeeeee seo eoni eerte ss LIIS 1111 
TRESPASS. 
of animals, action for. ...s.sssessressescceoosece C. Civ. P. 747-754 191-192 
TRIAL. 
IN CIVIL ACTIONS. 
CeHnGOs icere rupea eine sa ei e nes Seeks i detention DE 235 70 
of issue of law, first. .cecsees cece EE EA EE at 234 70 
by the court............ ebe wateita 236, 265-270 70, 79-80 
at regular or special term.....-.......-. 237 70 
i fact, by jury, unless...........006. i seebeeies 236 70 
may be by court, when...... ise wks s.. 236 70 
before a single judge ree ee ey eee 237 70 
may be by referee.......cee se ee eee 271-278 80-81 
of question of fact not at issue ........sesesseesseesseee. 36 
mode Of erse emi i a taw TEER PE wes Menge ae 231-240 70-71 
conduct of. isc6o65 Sect ee ass guia caress MEET . -2AT-259 73-77 
postponement Of —Costs........ cee cece en roosesoseessse 389 115 
See Challenge, Exceptions; Verdict; Judgment; Place 
of Trial; New Trial; Referees. 
by county clerk, where probate judge a party...... Pr.C. 4 200 
of issues raised in probate court, by district court........ 4 200 
to be heard at regular or special TELM: cse eisdem 17 203 
testimony signed by witness good in subsequent trial.. 25 205 
of order to SHOW CAUSE.. ennaa aneo scene E ET 34 207 
issues Of fact by the COUrt......c.eeee eeso Seenaa 307 266 
de novo, on appeal.........24. eee eeeweae T 326 271 
on appeal, may be by jury or without. errr as cae. 326 271: 
See Hearing; Jury. 
In JUSTICE’S COURT. 
in general.......... bid staiala we Siegen vata donate ey accessed. C. 49-55 298 ' 
place Ofso acerra ereer es euna EEEE Sesa aeaa .. 4-10 288-289 
may be changed, When ...se.sssessesseesosssese 5 288 
when to COMMENGCE. ..s.ssse....sesesesseeceoeseoeo eases: 44 297 
proceeds at instance of either party present.. sea anes e.s.. 55 298 
DY JURY, whel: esis esee woud a n ERNE S P E R OO: 298 
Of tact by JULY Hise owe Ge sais nnt Aei EE E 53 298 
of issues of law by Court........eeeeee- R R e... 52 298 
de novo, ON appeal. ....sseseensesecneseensecono Laie vaeines 91 305 
by court when jury not demanded ...........+.+- re 111 310 
repeated when jury discharged before verdict............ 125 311 
new trial must be in court of first instance ........ 000. 142 314 
IN CRIMINAL PROCEEDINGS. a 
of accusation against officer, by jury........0. Crim. P. 65 1283 
of issues of fact, by jury.............0e <a0us Se0eNe nan e wy caeo 1317 
defendant, in felony, must be present at.......sevese esee 294 1317 
order Ol ........... rrr re E piesa estes beatae 343 i 1324 
inquisition of insanity ....... tig kiwis wee alee, we 517 1352 
may be suspended, when.............. bahia ated: ary se.. "359, 516 1827, 1352 
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TRIAL—Continued. 

In CRIMINAL PROchEDINGS—Continued. 
incidents of trial generally............ --.C. Crim. P. 343-380 
must not be prevented by removal of prisoner. ....,.++.:: 679 


of challenges to jury and jurors, by the court.........336, 316 
the facts alleged as ground of challenge, by the court.. 317 


place of ...... Cae e ee recs cece cee etete sees asesosesesossee 285 
TRUSTEE. 
defined.......... wee e ee eeee sec eceneee sees veseeesl. C. 1292, 1201 
by Consent.........6008 meee ewe eet e eee e sc eee Stee reseso 
* appointed by court............. cae cee ceseenceees 1336, 1334, i314 
involuntary, by his own wrong....... ereeeasosee seecee 1297, 1296 
obligations of, strictest good faith ............ wee ceteceenes 1298 
not to use trust property for his own benefit..1307, 1299 
antagonize interests of beneficiary........ ”/1300 
take advantage of beneficiary..........++. -1301 
accept adverse trust. ........esseresesocees 1302 
to inform beneficiary of adverse interest acquired 1303 
violation of these provisions, fraud ........+..... 1304 
presumptions against. ......... sees cece egeeeeee 1305 
mingling trust property with his own............ 1306 
disposing of trust property, option of beneficiary. .1307 
in good faith—liability 
C) s... s... 1308 
liable for wrongful act of co-trustee, when........ 1309 
Involuntary, WhO iS ...... cece cece eee e ta eeee nace ae eeeees 1310 
third persons delivering property to, protected .. ssessersso 1311 
in express trust... . cee cee cee wee eee ace tees eee w ee enee. 1817-1322 
must follow directions of trustor........... esseer cee sceeee 1317 
exercise ordinary care and diligence....... eae aces scess 1318 
‘to procure trustworthy successor, When .......--.+++eeeeeess 1319 
invest money coming into his hands, how..........+++.++. 1320 
omitting to inyest—penalty.....ssessessessssos se cece eeces . 1321 
not to profit by purchasing claims ...,........ eee c ens ceeeee 1322 
powers of, those of general agent............5 seresa esaseese 1323 
co-trustees to act collectively, unless.............. 1324 
discretionary, subject to control of court.......... ¥325 
how exercised Leen cence cece eee ceeen 353 
Tights of, to be refunded expenses.’......ccee cece esenwee cece 1326 
COMPENSAtiON. ..- ccc ccc ec eevee ceerencnene ».- 1327 
of involuntary trustee...... esee s: 1328 
office of, vacated, how...... pO kee cence carcesetetetcnen sens 1331 
discharged, 1X0) a 1333, 1332 
new, appointed by the court, when........ been eee e caus vee ABBE 
death of one, survivers remain cCharged........2.ee cece cnes 1335 
detainer by, measure of damages ........c0ceeeee terete eceee 19 
partners are, for each other........ ee ee wee e eee ee een eeeees 1413 
of religious and benevolent associations ..... 0... eee eee eee 538 
how and when chosen 546 
may sue without joining beneficiary .............-. C. Civ. P. 76 
joinder of Claims in action aga!nst....sesesesesessesesoreseo 136 
may be adjudged to pay costs, when ...... cece en eee cscs eens ZIL 
judge named trustee, disqualified sec ea ee eeenees cece eee Pr. C. 4 
of association, embezzling property intrusted...... Pen. ©. 597-599 
9 See Uses and Trusts. 
TRUSTOR. 
who is........... See ee. eer C. C. 1291, 1314 
TRUSTS. 
are voluntary or involuntary.... cece see cee cece cece cone .... 1288 
voluntary, defined .......cceesseeeeees sence ewes 1292, 1291, 1289 
involuntary, defined......+... cose ssaceteasseeces 1292, 1291, 1290 
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Section 

TRUSTS— Continued. 
purpose of erates eroeeeeeeaeees rrr: OA C. 1293 
voluntary, how created........ 0006 w sceeececscee 1813, 1295, 1294 
involuntary, by his OWN Wrong....es.sesseseseesseesseso 1297, 1296 
express, nature of, and how created. .......sssrcesoosesscenns 1312 

declaration, nature, and object of..............1316, 1315 
how terminated. .....ssssesssesesesesoes sosnanssresses seee 1329 
irrevocable. .....essesesssesosorrasrsosoesosseseseceooar . e.. 1330 
interest in, transferable only by writing wseesucsece se oeeseces 634 
to be recorded, when.......... cee eees waenee cae seeeee vetoes 650 

TRUSTS IN REAL PROPERTY. See Uses and Trusts. 

TUNNEL CORPORATION.......ansssesee sseese esessssaos 511-526 
articles to specify, what........sssesesssssree,o esosssssseeo 524 
right of way, how acquired. ........essseseasrne cece ee sereee 525 
non-user forteits TIGHTS. cep cece cere cence ee eter sence vesenee 526 

TURNPIKE GATES. 
malicious injury to........... eee cee cece ete a eee eans Pen. C. 688 

5 
U 

UMPIRE . 
offering or giving bribes $0.1... Lecce cece ee ccccce reece cees 126 
accepting or agreeing to accept a bribe... es.. seasseseseses 128 
accepting gifts from parties ........sesessessresaresseeseees 130 
misconduct DY .esssssesserero beeserseos voce ert on cane ..... 129 

UNDERTAKING. 
in appeal— 

for costs and damages only....... cen eccecesnes ©. Civ. P. 414 
may be waived by respondent cece eee eeee sete eves cccene 414 
to stay execution, conditions Of... ....ses.essesessso } ne 
must be served on respondent..... ..cc cc cece cece seceecce 20 
sworn to, When madeé....... cc. cee cee eseo ws 421 
respondent’s exceptions to, and justification of sureties.. 421 
must be filed with clerk. .......... cee cece cee cence 423, 526 
in arrest and bail— 
plaintiff’s, conditions Of.........006. sersan eee nnee sesso 152 
defendant’s, condition Of......se...enesssecsessesesesse 157 
sheriff accepts at his peril...........6 pee eee 171 
must serve copy on plaintiff......... 162 
plaintiff’s exceptions to sureties........ eee cece wees eens 162 
sureties justify, HOW ....... wc csevecacencccesces races 163 
to be filed with the clerk......... cee ewe este cette eecesece .. 526 
in attachment— 
plaintiff's, conditions Of. ..... ccc ceeeeees ec eceae sess.. 200 
to prosecute claims attached.............. oe. 211 
defendant’s, conditions of ......... cece cee cece cece sees 214 
must be filed with clerk........-. 0... .ceee- 214 
plaintiff’s exceptions to sureties........ ccc cece eee ee eee 214 
lienor’s, conditions Of......... ccc cece eee e eee neue eeeee 215 
to be filed with the clerk........c0 cece ew ee eens 526 
in claim and delivery— 
of plaintiff, conditions of..........+. beeen ceteseeeaes 179 
sheriff liable, When ........ cece cece sec ee ene reece eteeecs 180 
may retain possession of property until........... 182 
must serve copy of, on defendanf................ 179 
defendant’s exceptions to, ‘and justification of sureties.... 180 
sheriff must deliver to defendant..........e.sseceee sees, 526 
of defendant, Conditions Of....... cc cece cesecescacceens 181 
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DNDERTAKING—Continued. 


in claim and delivery— 
sheriff liable as surety, when...........+0e.0+..0. Civ P. a 


may hold property until. .s..seseassesssecereresee 
notice to plaintift of defendant’s............6- TSE Ten la 
sureties must Justify ...... ccc cence ccc cce cnn cectetens 182 
of defendant, to be delivered to plaintiff paar ere wee 526 
of plaintiff, to indemnify sheriff against third claimant .. 186 
in injunction, conditions Of. ...... 0.2... eee s eee cece aeons 192 
in execution of judgment on, exemptions limited..... seevese Dot 
of plaintif in attachment, conditions .......+ Araceae Wales J.C. 29 
on appeal, io stay execution ...... .. cc cece cece ec wen nen cece 94, 93 
in forcible entry and detainer........... .2..eee 41 
for postponement of trial. ...........++25 aseainena eee Sox „38, 48 


See Barl- Bonds. 
UNDUE INFLUENCE. 


defined See saiy ees tw aA orgs ve aaer a eels ee SEEE C. C. 886 
vitiates Will 4nd then oar wie sesaran ies Vac eau piee see 685 

revocation of will...... EE AEE EEE AEE 685 
HVOIUS, CONLIACIS®, eass rueta EET n suave E ES 877, 878, 965 
Presumed, whën. css seert S54 bao teehee ee aa EnS E 1805 
thing obtained by, held in trust......... ere err er Te 1297 
ground for contesting Will.........cceccesee cere encore Pr. C, 22 


UNITED STATES. 
may include District of Columbia and territories....C. Civ. P. 8 


UNLAWFUL ASSEMBLY. 


QEDNEG 526 enh dn ies swe se eee esate net agian tans Pen. C. 479 
punishment for participating in .............- isieeeeeeswae 400 
remaining at, after warning ........... EE veces ABL 
present at—other circumstances ..».».....seseseesssseeessssoe 482 
witnesses in riot excused. ....sessesseesosesseeoe er re S i 


UNLAWFUL CONTRACTS AND STIPULATIONS. See 
Things Prohibited. f 


UNLAWFUL TRANSFERS. See Transfers. .......++.0. C. 676-682 
UNSOUND MIND. See Insane. 


suspends limitations. ........+ e008 (Sik Getan eke eewes Pr. C. 37 
USAGE ‘ : 
defined...... PT ee re ee re inas C. C. 2119 
USES AND TRUSTS. 

in real property, limited.......e.eiesessccocseseso eer ee 273 
created under tormer laws, confirmed. ......ssssesssesseseoo 274 
are legal estates commensurate with beneficial interest....... 275 
with power, not divested, when.......... Seeks seem are 278, 276 
dispositions of, directly to beneficiary...... weccecsececses 278, 277 
without an interest, void as tO ErUSteE......scec cece cceree 278, 277 
requisites to validity 1) Perey tee ee ie rasia Ww dan eens 279 
when presumed | 66 c60044 vce nee os sebaes aes deaeiewactesieean s.,200 
implied, not to prejudice third persons. TE ie whe win teh ee sate 281 
express, for what purposes..... Pied seed Sor E ome seus 282 
power in trust defined. .............. cece eee 304, 305, 306 
trust power, without interest in trustee............ ween eee eee 283 

to receive rents and profits—disposal of surplus.. 284 
power in trust, for what purposes ............ weiss wie ache ERES 286 
does not transfer the property ......ceeee. cee cena cceececeas 287 
property vests in trustees, When.........0.-eeeeee cesera Raw ADB 
may be contingent.........ssesoosessesccsocessesosseseceseo 289 
grantee of property subject to, acquires legal estate.......... 290 
estate not embraced in, remains in trustor..........e.eeeeees 291 
beneficiary of, may be restrained, how ....--.. agate Smee 292 
grant created separately from trust ....... ee ee ee Ada 
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Section . 


USES AND TRUSTS—Continued. 
acts of trustees in contravention of, void, when..... 


terminates, When .........eee. ever ten cues scsece pase ecenccee 295 
transferable only by writing..... weeeeee cee cet cceesees 622, VAA 
escheated estates pass, subject to........ wo eeeccceececcccccee 196 
USURPATION. 
of office ...........006- a cee cere ree ence ee ceeees Pen. C. 96 
action for...... Lecce eceee wee c see ccene C. Civ. P. 534-542 
USURY. 
railroad corporations not to plead...........66. ...O. O. 464, #4738 
forfeits INLETESt. 1... ce cee cece cece ee cece ce cece eee on ctene 1100 
taking of, prohibited .......ccccceescceccccceercceces Pen C. 427 
certain counties exempted......... sersesosesoserecesosoreee *427a 
. Y 
VACANCIES. 
how Created, CauseS........scccecececees ... Pol. C. (ch. 22) 2 
are filled by appointment, eXCepPt...seessnsesesececreeesese 8 
in territorial and district offices, filled by gavernor.. s... 8 
county and precinct offices, by county board.............. 8 
membership ot county board, how filled..........seece02. 9 
offices of civil townships, by justices of peace ce eeceees ar) 
membership of township board........ssease cescacnees 8 
county board may call special session to fill........... (ch. 21) 18 
in membership of legislature, by special election... . (ch. 27) 35, 37 
all appointments to be in Writing..........eeeeeeeene (ch. 22) 11 
appointees to qualify as in other Cases.........eceseceseeese 12 
VALUABLES. 
in shipwreck, to be cared for............ avec eee es ceceee ©. C. 1180 
liability of common Carrier fOP.....cee esses cee eecene eevee L181 
VALUE. 
Gefimed... cree cwee er cece cc ese ceca snccees sesososesessoooe 2121 
peculiar, thing of—measure of damages . seereseseee esserosoen 1981 
of written instruments—measure of damages..... seese «e... 1982 
how ascertained in doubtful Case.........0.6 eee eeee eeccers ... 912 
adjusted in marine inSuTaNnce.......... ce cece ee eee nee ens 1250 
valued policy of insurance, what is........ wav ccceeees ce ee cee 1527 
VARIANCE. ° 
between allegations and proof, when material. ..... C. Civ. P. 138 
if material, pleadings amended........ cece cece es seen nceece 138 
disr egarded when immaterial ..... ccc ceeeeccceeecseuce teense 139 
failure of proof is not variance...... ssesesosessepraseonesess 140 
in proof, in arson. .......e..sesesseseosrossssssoseasss Pen. C. 522 
evidence showing greater offense—defendant detained....... 
C. Crim. P. 409 
acquitted on, verdict must state that fact. .....sceecseeees ... 394 
VENDOR. 
lien Of. ..+ cccccssevceees veceeee wee eccncesccsecceceess O, O, 1801 
VENUE. 
of probate proceeding. ..e...e..s eee ecenee e... br. C. 7, 8,9 
See Place of Trial. 
VERDICT. 
includes findings of judge and of referee, . wre vccceeseeeO, O. 2122 
of jury in general weeeeeee see eecees bees ..C. Civ. P. 260-264 
must be in Writing ...... cee cece ccc ee eect eect enenees s.. 258 
signed by the foreman ..........see00. see ceeeees ..- 258 
how delivered in court...... seem rece ee esse eeanee ee neesee s.. 208 
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VERDICT—Continued. 


if informal or insufficient, how corrected. :.........C. Civ. P. 259 


must be unanimous ........... oe aee cece ressece cee cee weeeee 258 
general and special, defined ..........+e000. eee eee ceeces .. 260 
how entered by the clerk. ....... 00. cece e ccce sees ....... 264 
may be vacated by the court...........+.. ea acceee esseer 289, 286 
in mandamus—clerk to transmit. ....seesssoes esos eee eee eee 703 
must state specific findings. ..... cic. ccc c ee eee e ences 261-263, 643 
findings of referee are a special verdict | essseesoososesea AIT 
See Jury; Cwl Vode. 

controls the judgment ......esesesereresess cece eee ene J.C. 64 
in criminal proceedings always gefieral..... eee cece eeee .... 122 
in case of several defendants, how rendered .......+--+++.00- 123 
must be rendered before jury discharged.........0.-.eeeeeee. 124 
no person can be convicted without, except...... C. Crim. P. 14 
to be returned in Open COULt..... ccc eee cece ee eee eee eenes 390 
entire panel of jurors must be present.........0..0eeeeee- 407, 390 
must CONCUL IN... .. cece cece cece n cee cceeveceee 407 

may be general or SpeCial..... 2... cee cece ese cee cence eee seces . 393 
in libel, must be general.......... eee cece eee ween eet ecesens 393 
general, form Of 20... .. ce cece ee cee ec ce eee cece Pt cccccserece 394 
special, what Ís.........ssssseosssresceesescssssooeecsoseee 395 
to bein writing, or read to them after entry.......... 396 

has no particular form. ..... cece ec ee cee cece ec acces 397 

how brought to agreement.......... eet encase scsraes 398 
Judgment OD .....- eee cece ec cec ee aneeccenees errr 399 

of acquittal for insanity, must state that fact................ 411 

- -varianee between indictment and proof, must 

state that fact- 1... cc cece eee cece eee eee 394 

must specify the degree of crime found, when ..........-.... 401 
may find any degree included in crime charged sreesssesseeee 402 
cover part of defendants, and leave part untried ........ 403 

be reconsidered on suggestion of court, when........ 405, 404 
informal, if intelligibly for defendant, must be recorded ..... 406 
must be recorded— proceedings Lees cence eee ceceneees ween « 408 
not a verdict until accepted and recorded............2.-.000- 14 

VERIFICATION. 
of pleadings.........ee08- eressosgecsseeeeseos oee O, Civ, P. 126 
when required............e0ee ee ee err set eceeee 431, 125 
how and by whom ito be Made....... eee cece ceeeeee eee ..... 126 
of claim in attachment............. tueeesposesssocoe s>s...» 199 
pleadings not to be verified, eXCept...s.eseses.esoereens J.C. 19 
in forcible entry.and detainer, complaint to be.............-. 37 
answer to be verified in special CASES. 000 cece cree cree cccess 61, 10 
VESSELS. 

efined.... cee c cee c ccc cnse ccen cece rcccece ee eeee wee Pen. C. 775 
duty of master of, to prohibit gambling on eseesosossneosceoe 400 
master to observe quarantine laws. ...sscesssseccccscecce seve 436 
landing before visit of health officer. sc scseceeeee ee ecceee 438 
giving false information when hailed.........cceeeeeeseeee 437 
willfully wrecking vessel...........seeeeseeee esas oes 625, 624, 623 
selling liquor on Sabbath, prohibited o ON ...06e. eee eee neeces 729 
overloading passenger VOSSCIS. sce ccsececncceuceceeees 000 407, 256 
bursting boilers on steam-vessels.....ceccecessceceucess } fos’ are 
making false manifest of cargo or bill of lading. esesesseseses "626 
SUIVEY Of. ce eee cece cee n eee ce eee censcces cosseses 445 


delay of, in departure, as to ticket-holder.....c7....+.se+.00. 671 
jurisdiction of crime committed on.............6.0 Crim. P. 77 


VIEWERS. See Hraminers..cccgecceccseescesePOl, O. (ch. 29) 12-40 
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WAGER. 
racing animals for, prohibited. .......esessseseee cse. Pen. C. 401 1200 
WAGES. 
of seamen, see GEeaMENn...ssssesses ete abate aes C. C. 1190-1199 982-983 
of minor, to whom due.......--.++ sebaicces saccgevecn ss ecee 103 157 
WAGON-ROAD CORPORATIONS. 
road, how laid out—commissioners....>.....+0.. tee aae eee s 486 838 
report of commissioners, and Map .....sessessee EEEE 487 838 
may build bridges and keep ferries. .....s... TEETE vesseee.. 488 839 
use public highway, when and how........... sieden 480 839 
to keep toll rates posted. ....e..sesessssalserereses EEE ee 490 839 
may prevent passing till toll paid.......sssesss sarong SSSA ... 491 839 
duty of toll-gatherer..........05 cee ee Sa awe sists aean we. 492 839 
penalty for evading payment OP Olid cheeses oe eee cls Se 493 839 
injury to property of road.......... stiemeewees ae 404 840 
revenue of, how applied. ......se.sososesseersssesosesso> we. 495 ‘840 
may mortgage TOA speed Gesieacwineakhaoaeaa ses woe saaasewes 496 840 
owned and run by natural person—same ogee tewanauus sve .-- 497 840 
articles ot incorporation, what to contain .............-eeeee 387 799 
may be changed for convenience of railroad. ......esesssees ~ 478 836 
title tosoil OL tees sardhcayts Rete tsrorwes ewes eeaes Sees 631 883 
franchise salable—no exemption. ..........ceeee eee ecenes 442-447 814-815 
to be held strictly to the law........ 0.0... cece eee sesen. *497E 841 
sale of interest ot delinquent member ...............- *497a-*497c 840-841 
county commissioners not to fix toll......... cece cece eceees *497e ` 841 
WAIVER. 
of statutory law as to CONITACİS.....ssesrsesseressesserseose 1937 1101 
advantages of private statute ......... arate newea EESE 2066 1129 
performance of obligations. ....ssesssssssessesesseesssee. 810 916 
objections to mode of offering to perform............ssse. 850 923 
ofler of Performan... ciwwe saws bs ea daws ag ogee Dwiee ewer 858 ~ 924 
notice of sale of pledge.......ssesesosarsserssosssessasso 1774 1073 
demand of performance—pledge........ ..ccee ceeeeeas oe 1775 1073 
is not waiver of notice of sale.........cceaceesees 1774 1073 
seller’s lien by transfer of Contract.........- cceee eee eeee 1802 1077 
terest. xc ence cree Asse abs Ce WS Gs ee eee ees Keates 1945 1104 
Civil richis Uae vatescses aueia Sasa EEE E eaves tid 8 137 
option as to time and place of delivering SO0dS 9 66's. ow os 1000 953 
defects in notice of losSS sssr seess ews dlaweeg ciate esas 1554 1037 
delays in presentation Of notice. ... 2... ccc cee ec eee seee. 1555 1037 
notice Of CIshONOT sev acaes Se ores ir cae Rees ew ees es 1878 1092 
protest, see Negotiable Instruments. ... ccc cee ccc eee wees 1879 1092 
persons of unsound mind incapable of............ 2... 2000 22 740 
of change of place of trial........ Se eer eee C. Civ. P. 95 23 
objections to complaint............. ecw sakdes se asaid 117 35 
sureties or bail. .....essess.ssese ...... 162, 180 47, 51 
PUY iral einean s nE E S E SK Brace ase ET 265 79 
findings of fact by the court...... EEEE RT sepie ere 268 79 
witnesses’ privilege ..... Ceres DED chiara ethee spine eS 500 139 
lien in partition.........»s.es.srseseccsorssse ian Hewes 554 150 
exceptions, by not taking...... E RE E a EREE 487 137 
notice, by appearance. ......sesesessesoseeesesa ose Pr. CO. 18 204 
of application to sell real estate, when............. 174 238 
bond, Dy CXECULOT.... 2... cece eee eeeee scope crawateeasencee | OS 216 
WAREHOUSE RECEIPT. 
issuing false ........+seesseeee ETER .s...es.. Pen. O. 679, 678 1250 
duplicate ..... rar sie a watute Sale paca ETE ee 680 1250 
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WAREHOUSEMAN. i 
may sell unclaimed and perishable property, when..... 
Cc. ©. *1228a-*1228b 988 
See Deposit. 
_ WARRANT. . 
for jurors, see Coroner. s.s... esse sesesesese. POl C. (ch. 21) 69 369 
for collection Of taxes. ...ccceeeccecce reece T oy 33, pie 
See Attachment. .ccescscsceee TTE C. Civ. P. 198, 201 56, 57. 
for arrest of judgment debtor. ....esessssssessseseee Seear iio 366 107 
to commit for contempt .......... ccc cee cee ee were eeeen Pr.C. 14 203 
OF ARREST 055 bs t0ee ese esses eee eeees Pol. C. (ch 21) 67-87 368-372 
@ C. Crim. P. 434, 242, 241 1339, 1310 
form of.......... ere bias ? 203,96 1308, 1288 
J. ©. 107 309 
requisites of. ..... use seses. PTE T C.Crim. P. 97 1288 
issues only on sworn ‘information............ceeees i aris sae rey a 
32, 201 L 
by whom issued......... AR E A *- (95, 94,93 1288, 1287 
i 7 434,203 1339, 1303 
to whom AdOTessed aie soak hos a ea See uns t 99, 98 1288 
judge may direct, to any peace officer in territory........ 100 1289 
; 435,245 1339, 1310 
court may direct, to any peace officer in territory.. “4 203, 202 1303 
inferior magistrate, to peace officer of his county only.... 101 1289 
Indorsement of. 
when necessary, and form of........sesessesessoresessoo 101 1289 
by whom and how to be made ........ eceeee eee eee eeees 101 1289 
prerequisites to, affidavit ........cc cece cece es ceeees .... 102 1289 
Service of. a 
to be served by a peace Officer. .......eueosessn.sosssereo 98 1288 
if felony, officer to take prisoner before magistrate issuing 
thë Warrant: vince ced eek cwirune Geen ees Esnas sane Ses 103 1289 
if misdemeanor, officer arresting in ‘another county may, . 
at instance of prisoner, take him before magistrate in 
county where arrested .... ...0. cc. cee cs scence ceeee 112,104 1290, 1289 
officer to produce prisoner before magistrate specified in 
ihe WATTAUE ovate sia E os Cee tiie base eaten tenis eek 436 1339 
‘defendant failing to give bond out of his county,to be i 
taken before magistrate issuing warrant............... 106 1289 
magistrate sick or absent, defendant to be taken before 
nearest magistrate in same County ......... cee eee eee 107 1289 
to be made without unnecessary delay ........ eee cence 108 1290 
defendant triable in another county, to be taken before the 
most accessible magistrate of his county............ 111, 110 1290 
Where may be served. 
‘issued by judge‘in any county of the territory............ 100 1289 
court— bench-warrant—in any county of ) 435,245 1339, 1310 
the territory ch saivaat terse eraa enaa f 4 1303 
inferior magistrate in any county,by indorserment 101 1289 
rearrest of escaped prisoner, in any county.............. 134 1293 
When may be served. 
if felony, on any day, and at any time of day or night.... 116 1291 
misdemeanor, only by day, unless. ...c...-..eeeeceeees 116 1291 
rearrest of escaped prisoner, at any time..............06- 134 1293 


See Arrest; Sheriff. 
OF EXECUTION. See Hxecution of Judgment. 
OF SEARCH. See Search- Warrant. = 
To EXECUTE DEATH PENALTY. 
to be issued by the judge—what to state.............-498, 453 
judgment stayed, governor May iSsSUC.....sse.see ese 464, 460 
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1648 INDEX. 
Section Page 
WARRANT—Continued. 
To EXECUTE DEATH PENALTY—Continued. 3 
judgment stayed, majority of judges of supron court . Í 
may issue iyo U.onteaeane esses eee weno wee C. Crim. P. 460 1343. 
execution delayed for any cause, court.may fix time for.... 465 1343 
OF COMMITMENT. ......ccceeecescece naa aces Lee a ree ... 159 1297 
TERRITORIAL WARRANT. 
issued by auditor.............ec00- TT Pol. G. (ch.7) 2 328 
to be numbered consecutively. ...... cece cence secccceas r. 2,5 328, 329 
form of—whiat to SHOW.........ceccceceeeone Sa RASS a 2,5 328, 329 
stub of, to be preserved. ....essessesssesoseosssseaseeso 2 328 
fractional, authorized.......sessssese.esnoncroeseossnecen 3 829 
credit of territory pledged for redemption of. .....s.seess 4 329 
redeemed, to be filed, hOW............ eee ceccccce cons 6 829 
description and monument of, in auditor’$ report........ 7 329 
; ; (ch.8) 5 332. 
receivable for public dues........... alee ieee ns (ch. 28) 42 472, 
presented and not paid—how indorsed.......... ' er a nt 
redeemed by treasurer, returned to auditor......... (ch.8) 7 332 
treasurer not to purchase....... seme AGe We Wie eieiaiwlals EEE 10 333 
Interest Oses: oa 506 aie t imniedi ssw San Ke eues (ch. 28) 916 649 - 
how registered for payment. ..............eeeeee (ch. 50) 1-11 621, 622. 
to be paid in order of registration. .... ccc cece sesvcceens 1-11 621, 622. 
CouNTY WARRANT. 
drawn by county board, HOW......... eseweeeeeee (ch. 21) 39 362 
to be registered, HOW..... 2-20. cceeeee osaa EPEE 27 359 
presented and not paid, how indorsed... ....sssresesssese 53 365 
dishonored, draw interest. .....seasssesescccesasesesseeo 53 365 
receivable for county dues............ eee weirs (ch. 28) 42, 93 472, 486 
redeemed, to be marked ‘‘redeemed’’...... EE R 92 486 
how register ed for payment,........ce008 eee eer (ch. 50) 1-11 621, 622. 
payable in order of registration ......sse cecce. Saesnes ndl 621, 622 
CITY WARRANT. 
receivable for town taXeS,......sesessesoscessese. (ch. 28) 42 472 
WARRANTY. 7 
denedi sss wie oie w ak ed insa a a ee ve eee ees C. C. 1003 953 
not implied, eExXCept........sessccccseseessacsuccscseesoesene 1004 953 
what warranties are implied. ..........ccccccccccnccsvssaces 1004 953 
BOO Title sig cases ete tise Apes wea SS Oieee ewe Sie wae eed 1005 953 
quality equal to sample ..........cccccccces snccccsence 1006 953 
seller relied on, warrants What......ccececeeccccceeces 1007 953 
of goods to be manufactured .... 2... cece eee eeeeeeenes 1008 > 954 
by seller. sats cGesawseices 1009 954 
under special order....... 1010 954 
inaccessible to buyer for inspection......... 7..1011 954 
trade-mark to be genuine. ..sesesscssseresospee eee e 1012 954 
marks indicating quality...........0.. cece ec eee . . -1013 954 
instrument purporting to create obligation.......... 1014 954 
provisions sold for consumption........... eilaigie wes a dO LO 954. 
good-will of a business .......... cece eee cece eene . 1016 955 
property sold under execution. ........csseses sseui 1017 955. 
general warranty extended to, what........... eerie eres 1018 ves 
of genuineness of money given in exchange.......... rrr 1032 
in insurance, see LNSULANCE....ececeeecees nese cccesces 1531-1540 1034-1034 
‘ 628 882; 
in sale of real estate............0. Steeles’ ere gent } 988-990 950-951 
covenants of, implied in grant. .....esessaesseessecsessessese 628 , 882 
run with the land......... Sis e Waa sone ae es 822 918 
in marine insurance, see Insurance, Mariné...... -1577-1584 1041-1042. 
lineal and collateral abolished... .sescssesseccseesccccesess 633 883 
agent to sell, has power tO GiVe....sccecccssceecccesesecese 1362 1007 ^ 


INDEX, 
Section 
WARRANT Y—Continued. 
agent warrants‘his Own authority. ......sseereseessassOe O. 1376 
auctioneer has power tO Give... .csccasesccecccecs Py 1380 
breach Of, see DaMAGges.....cecccersvccccsccesssece cess 1947-1966 
WASTE. 
transferee of lands entitled to remedies for........ceseeeeces 259 
after execution sale, what is............... leese.. Civ. P. 1352 
may be restrained.. .... L... eresasessssssesnnee seneese 634, 352 
action for, includes What....... .cecsscvescsces eeeeeccereses GOD 


administrators may maintain action for.........-. .... Pr. C. 212 
WATCHES. 


peddlers of, to be licensed, how...............Pol. ©. (ch. 28) 80 


WATER. 
belongs to owner of land, how.............. eee cceee ... 0. 0. 255 
right of railroad companies to bridge...... we cece cenneses vee. 457 


See Accessions to Real Property.........000. eae e 586-589 
right to take, an easement........... coc cceteccccc esc ess DAE 
navigable streams are public highways... aces ee eceenes 
unnavigable streams common to owners of opposite banks . - 266 
obligations of ditch corporations to furnish................. 521 

WATER-PIPES. 
malicious injury to eaevpeuaeaaees eeaeeenreaseces cecceecese PEN. C. 722 
WEAPONS. 


: carrying concealed........sseeee. vecsseessossoceseess c...e. 457 

“WEIGH-MASTER. 
making false entry.......... eoesessossessecosensson t......e 512 
WEIGHTS AND MEASURES..... esseoeeseese. POl C. (ch. 37) — 
issuing false, punishment—damages...... ese.sssese Pen, O. 629 
false, retaining iD. POSSESSION ..,.6.++++ eereeee seteccescesvces 630 
duty of officer to seize...... eseseesesoo 631 


may be tested and destroyed, HOW. esseere e. veseeets ", 633, 632 
stamping false weight on packages wet e cece erect eececcsccess OOF 


WHEAT. 
legal standard for measuring .......... ʻe... Pol. C. (ch. 37)*4-8 
WHISTLE. 
steam, to be attached to each locomotive... ..... vesse.. OCO. 483 
sounded on approaching Crossings ...se.s.sss.s... . 483 
of locomotive, to be blown, When. ...essessss ee oe... en. GC. 463 
WIDOW. 
right of preference to administer. . esanssese. Pr. O. 104, 56 
to occupy the homestead.............eeseeeee eceees 128 
retain specified personal property............ce0e 128 
additional allowance... ..... ccceccccescctecvcceas 129 
family allowance, when.........- seeveeeeseredaa, 132 
owns property set apart for, when ......... eee ccceeseceseces 134 
but not, when........... essees . 136 


WILD ANIMALS. 
subject of ownership .....eesesasosseesseecwecsseoaesei O, O. 161 


WILL. 
who may MAKE .esessse....esoseossesceccoesusosoeeosssoses 683 
é . married woman, equal rights..... aoe 
e persons of unsound mind, when.............. 22 
procured by duress, fraud, denied probate we eeeeeee seveccccees 685 
what may be disposed of by asec ceen cess soccer ceseeseccees O86 
who may take Dy.....--cseeeseseececccececes soccsereees 716, 687 
corporations cannot, unless............+++. 687 
nuncupative, requisites of...... ..seeeecsees secceecsccsesess 688 
not required to be in writing.........ssees. ... 692 
mutual, revocable, HOW..... .csececscescesvesvenescsevecsses 689 
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Section Page 
WILL—Continued. 
conditional, probate Of. ..... ccc. cece cee cece ce cneees .-C. C. 690 895 
olographic, PAC E sc. sare ag ses ane conn ea pean suen Suwa 691 895 
except nuncupative and olographic, how executed........... 691 ° 895 
How Witnessed. .....cecsecccccccunccvesccs epee aaa ork ats 691, 693 895, 896 
codicil effect Gls fescs i notur ecane racy Wetec tes TEE NEES 694 896 
governed by law of place where made .......... 774, 697, 696, 695 907, 896 
may be deposited with probate judge, how..........e.eeeees 698 897 
delivered to whom, when and how.............0.00+ . 699 897 
opened by probate judge, NOW sdsitsaeeiaee ie aes 700 897 
loss or destruction of, how proved........ccecee eee ee eees 703, 701 897 
revocation of, manner Of .....- cece eeeree Pe ree ee me 702 897 
by partial erasure. ......ssessecresooresesereo 704 897 
how proved... cesses cere seers eee e sere c cece 703 897 
of will in duplicate. ee E eee eee 705 898 
not by subsequent will, WIESE. © sieieeuavae ues ox 706 898 
by subsequent marriage of husband, and issue. 708 898 
by woman’s subsequent marriage s feo Sse 709 898 
not by subsequent sale of property devised .... 710 898 
subsequent incumbrance of property de- 
vised ean PSs ee Nee Cou i eek ea nes 711 899 
partial disposal of property devised..... 712 899 
when such act does revoke....... 2.02. cece eee 713 899 
subsequent birth of child does not revoke...... 715 899 
revokes codicils......esseusessseeessea ensa T14 899 
revivor of former will not presumed. ......ssssesesecssesesece 707 898 
woman’s will, revoked by ubsequents marriage, not 
revived by death of husband. ... s.s... eseese.. 709 898 
children of testator omitted in will, how provided for........ 715 899 
witnesses to, Who are competent.... cc cece cee cece es caee 718, 717 900 
number required. ....-.........02-cene veee--O91 (4) 896 
gifts to, void, When ........ 2. cece eee eee ece 718, 717 900 
passes all interest of ‘testator at time of decease............ 0. 719 900 
jpcludes COUIGHS ies ee ed wide Seah ee Ok Ce ees canes 2126, 773 1134, 907 
interpretation óf 23k foe none f deeds aad ine wea emes 720-754 901-905 
See Legacies... . cee cc cess eee e cence reese eeeneees 755-775 905-907 
accumulations of income directed by..............-2-.000. 205-207 7712 
disposals of real property by, to be directly to beneficiary..... 277 184: 
powercrëeated: Dysser oes pa ak te aN VANS 9 ORG Es a Nene 309 788 
will to be executed by will, when.......... 319 789 
passes property with all easements attached ............000-- 627 882 
its Incumbrances.......see.eee sese.. TTS 907 
testamentary dispositions vest at testator’s death....... l T64, a 906, g 
to be proved and executed by probate court.......-.... Pr.G. 1 199 
district court has jurisdiction, when ......... cc. cee eens cece 4 200 
place where to be opened and probated...............2-45. 7, 8,9 201 
custodian to deliver, When. ... ccc. ccecseccee cece eae 10 202 
may be compelled to produce. .....ssssesesesecee. 14 203. 
probate of, see Probate. 
to be recorded, how and When. ......escesessssneessosoreen. 27 205 
foreign, probate a EEE RE E E tive oaks 28-30 206 
contest of, after probate...... (Ca Wh diate Oa Cuae area ne steve 31-37 206-207 
lust or destroyed, probate of..............6--- Wek ana N raa 38-41 208 
nuncupative, probate Of. ....esssessecssessssosoressaseesra 42-44. * 208-209 
olographic, probate Of. ui. ais dec tas vacevade a eases tue da wes *, 21 204. 
executors named to administer, unless.........0... cece ee eens 45 209 
persons named executors disqualified, administrator ap- 
DOMILCE HGS wis os vd 6 wien Sead ccc cats Sata NEEE ae DE 52 210 
controls the ‘administration of the estate . aaae Gack siya ans 193 243 


See Haecutors and Administrators; Legacy. 
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f Section Page 
WILLFUL DESERTION, 2 ‘ 
COTTI CO oes sdk wick a 80 5-o bie oO Taha ER awe Rate aan aaa Oa O: 60 747 
ground for GIVOTCE..ccccccccrscvccccccerscccevseccace sesces 60 747 
WILLFUL NEGLECT, 
defined er eaesnevn 8 ese Beeveecseneeoeee se vsegeeseeeeseeeeveceese SEESE] 60 748 
is Cause for divorCe.....s..s.ssssesessessesssseseeosoecesooossee 60 747 
WITHOUT ISSUE. 
e ne eeeee8 ee@se@eseeessetoaosevoest®esceevetseeaeseseaeeeevosee sescene 617 880 
WITNESSES. = 
who may be, in general......scccesecceveecceesseeO. Civ. P. 446 129 
parties may be..... ee eee ae 
beneficiary may be examined as...... cate sad aseeesepeeeeeee S20 129 
judge may be examined as...,....... bebe be eaeneeeeeerescsene DOL 139 
juror may be examined ag. ..,..cccese ssccccccccescesccsoses SOL 139 
prisoner may be examined as..........+.++- cose \ehs seaeerew L400 132 
husband and wife cannot be against each other, except eee 446 129 
attorneys, clergymen, physicians, public officers, cannot be, 
without consent ....... PE CRETE ELE T Te Tee 498, 499 138, 139 
means Of PIODUCING is ch ivwvce dk ded euar vena vs ve neasien sienin 447-462 130-132 
in supplementary proceedings..... P rcidiers Stalin cake oe Cats 369 - 110 
who may compel attendance of.............. iieweasaeces 453, 447 131, 130 
punishment of, for contempt....... Sth ewe T vo 002 443, 453 129, 131 
may be attached, when...... sixth Caw wae hea aces ae ateeaees Gas 454 131 
need not attend out of county..... Siew T ves neeesen soee 440, 401 128, 131 
may require fees and mileage in sie us ee eee Sires 461, 452 132, 131 
change of venue for convenience Ot.....e....scsesesesssesess 95 23 
oath of—form of....ss.sssessssesess ee ee re ee ee i 132 
exempt from process, A E EEE ET cossis cosessae ei 460 132 
three modes of taking testimony Of.......essssesesssesese... 363 107 
perpetuation of testimony of........ esessoeco Ba aee SS 503-508 140-141 
death of, after examination—effect ....s.sseeesesesersres. 469, 446 133, 129 
interpreter, character of, aS Ave is oeeced 4) bs eee Kee eaiesnn wseda 502 139 
IN PROBATE COURT. 
judge may order attendance of, in vacation........Pr. ©. 17 203 
subscribing, one may prove will, WHE sited sGs eck agven 20 204 
must be produced, WHEE dronsd ccpulemaneouue 24 205 
testimony of, reduced to writing ............66. te ReG Ss 25 205 
to be signed and recorded, when......... 126, 38 225, 208 
to prove intestacy. .... cscs cece cnccee vennncece ieaa cays 69 213 
touching the solvency of sureties.....ceeecceeceeeveesee BI 216 
judge may compel attendance Ole ise ese wacus'es SAPRE ... 176 238 
against confirming sale'**'...esesscesseccesress P 187 241 
IN CORONER’S INQUEST 
coroner may summon........- tsiseceseverL Ol, C, ee 21) 71 369 
how Sworn—form ......- cece cace arosecossacessoseosoeo 2 370 
testimony of, how taken.......sesssssecosssooes cence 73 370 
fees of, for attendance in ANY COUPE s seus ccee eee (ch. 39) 25 548 
may be punished for contempt............ eee re (ch. 21) 71 369 
to prove execution of instrument for record.. .. C. C. 663, 662 889 
will ...... ETE Perese na aSa asai 717, 718, 691 900, 895 
MArriage...sessssesesso> Csvecsece ces $58 E eA erent 49 , 46 745, 744 
declaration of MAMmiaAle 4:0 ses ii wees dies sae anes de eekan vs 46 744 
grant of real property ...... TE eer ere 648,623 +886, 881 
CRIMINAL PROCEEDINGS. 
defendant not compelled to be witness against himself... 
C. Crim P. 13 1274 
may testify in his own behalf. ......seece. s... *¥l44a 1294 
make voluntary statement..........-.+.- 160 1297 
to have his witnesses heard...........0085. 343,144 1324, 1294 
magistrate to summon witnesses for both par- 
ties...... PETE ESEE NA ...500, 142 1350, 1294 
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Section Page 
WITNESSES—Continued. 
IN CRIMINAL PROCEEDINGS—Continued. i 
defendant, clerk to issue subpoena for, on trial.......... 


. Crim. P. 503 1350: 
district attorney summons, for territory.. . 458, 502, 501 1842, 1350 
also for grand jury.. eae Cea 501 1350 
penalty for neglect to obey subpoena. .........+.2 000 512, 511 1351 
to be examined in presence of defendant..........eeeeeee 143 1294 
may be cross-examined by defendant........... sere eis ss 143 1294 
for territory may be recognized to appear in district court 
155, 154 1296 
in change of venue...... 289 1316: 
infants and married women .......... ess... 156 oA 
A : : 627, 674 1372,1 
may be committed and imprisoned } 159; 158. 157 1297, 1296 
grand juror may be, before grand jury .....sesessecssseo 192 1302 
in perjury e... cece eee eee eee ees 197 1302 
names of, before grand jury, to be indorsed on indictment 209 1304 
on trial of challen ge, juror challenged may be witness.... 337 1324 
other, may be examined on trial of “challenge. sie sheila wo. 338 1324 
trial juror may be witness—proceedings ............ es... 310 1329 
co-defendant may be discharged and made a witness..... 353 1326 
prisoner in jaitmay be brought into court to testify...... 689 1388 
expenses of state witnesses—how paid............ 510, 509, 508 1351 
not obliged to attend out of county, unless.............. 510 1351 
absence of ground for continuance............ 200s sesoses 678 1385 
offering bribes to ...........eee ee EE EEE EEE TEO Pen. C. 171 1162 
deceiving sses eee eee eee ee E E itGescsweeweeseas LOT 1162 
preventing from attendance E once a A cut sp iaane a trae 170 1162 
refusing to attend summons of legislature...... Sai Soe S 123 1154 
TOSHLY Solna nie tees Se er ee rere 124 1154 
prompt committal of, for perjury.............cee cece ceceees 160 1161 
may be bound over tO appear AS ..cerece ceccee cocesnsecceees 161 1161 
convict of perjury, disqualified....2......... 0000. PEP 165 1161 
~ 201, 89 1167, 1149 
not excused on ground of self-crimination........... ss ? 392, 304 1198, 1183. 
496 1217 
charged with perjury, what may be proved .....sessssssese.. 767 1266. 
to sales of poison by apothecary. ........0+ cee. SiGe ahey seen ASE 1209 
WOMAN. 
hours for labor. .....esssssossese E E ee eee 739 126} | 
may hold office of county superintendent of public schools.. 
Pol. C. (ch. 40) 10 555- 
is legal voter at school meetings..... E E T 66 575 
may serve as executrix ...... erst ets oe ee teens Sees Pr. ©. 48 210- 
administratrix..... errr eT ree ee ee 61 212 
See Husband and Wife. 
WORDS. 
to be taken in ordinary sense, except.. ~.. aa cases «2. C. O. 2097 1131 
defined by Staite. .......ss Kieee eee do eewae ow oben se Kraai a 2098 1131 
of inheritance not necessary to transfer fee......... e...» +732, 618 902, 881 
used in the singular number include the plural.. ssseesesee. 212D 1134. 
how taken in wills. 6 .s)0.is40 ce st eNesake sb osclwe esac aeaea 727 902. 
Of dônatiol. sss sse encdewe teres exieee an eae dees Se See dent ents 738 903 
referring to death or survivorship........... Setiersiwasseaeer doe 903 
in contracts, inconsistent, rejected........ Se eek avs seccesees. 944 939 
in usual sense, UNIESS......6+scccccccccceeee ... 935 _ 938 
Gechnical..... 0... eeeee cee eee reece ececeee - 936 938 
interpretation of, in criminal proceedings..,...... Crim. P. 604 1367 
WORKS OF LITERATURE OR ART. 
willful injury to, felony. .....ssosososasseesoessoese Pen, C. 721 1257 
* 
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WRECKED PROPERTY. ee 
defacing marks on, concealing, etC...... soss... Pen. C. 421, ro 
unlawtul detention OES ieee ves Settee ce cee cece teneesaneneees 


See Lost Property. 

WRIT. - 
defined sie recy sree es ce vre sues eesis seeseeereee CO, Civ, P. 8 
of inquiry of damages. .......- cece csceeeeenscens ee rere 123 
injunction, abolished... PO ee re bsace: semesta es L00 
execution ......esuseseneno E E SoaAa ,. 309- 312 
certiorari, See CerttOr ard. .cacecaccccccccscccccseccccses 685-694 
MANGAMUS, SCO MANAAMUS oc cccccsccsesccccrscccesess ~ 695-707 
prohibition, see Prohibition...... Leconte ste aN epebanes } 108- E 
error in Civil action ..s....eesssurseeeessees EEA 425 
judge may issue, at Chambers..........cecccessccescece Pr. C. 17 
of habeas corpus, see Habeas Corpus... asses.. C. Crim. P. 671-690 
election, when and by whom issued........ Pol. C. (ch. 27) 35 

WRIT OF ERROR. 

either party entitled to....... eheqatea’s weeeeeeO. Crim. P. 472-498 
476 
on what grounds allowable ............2e200% satan i 475, 473, 472 
application for—affidavit............ eee ere .... 473 
titlë OF parties AN dics 5 eetew utes vie Sass eet ieee Gane Ce as 474 
defendant may have, on what grounds.........-. ree rer 475 
ROITUOLY ouey veep diaansss0d easy oe oes eeeen (abate eee saees ae 476 
must be sued out, within what tiMe........sssscsresess. .... 477 
sued out by territory does not stay execution.........esee00. 478 
stays execution, when........ TETE E A R 
duty of sheriff in .......... esee. se vccccc ce noorte cece sees 400, 481 
clerk’s return to writ......... Peo TT ere Lr 483, 482 
notice to adverse party.......cccceccvavcccsccevee EPE 485 
imperfect record—certiorari—motion and affidavit........ eee. 486 
dismissal of, on what grounds. ........a.ssecsseo Cee ena se 488, 487 
argument of, how brought on .... sce cece e scenes T eee. 489 
plaintiff to furnish copy of record, etc.............6. Sowa arate 490 
three counsel may be heard on each side, When.... ese. eesees 492 
plaintiff failing to appear, judgment affirmed.............00. 491 
judgment without reference to technical errors ...........0+. 493 
powers of supreme COUTE IM. ... cece cece cece cece eee eees 494. 
judgment reversed—duty of court—prisoner discharged...... 495 
original judgment to be enforced, when...........-..eeaeeee 496 
judgment of supreme court remitted to clerk of district court.. 497 
court of first instance resumes jurisdiction........ceceeeeeeee 498 
WRITING. E 
defined—includes printing, except......... TROE vals Pen. C. 779 


essential only when expressly required........++...0. C. 918, 604 
WHAT MUST BE IN. 


920, 993 

transfer of real property....... Perret rere ee > 699 
1 1730, 1348 

by agent.....seeesseeeee f ” 622 

- will, except nuncupative ........... Seneweeasae Saeeews 691 
revocation Of......sssssesssssooo kiari EE TRT. 702 
trusts CE E EE eevee eseaesvpeerenepseeseeee ted Seeaeaeseeseseeeoeoes EE] 279 
transfer of interest iN ...s-sesscceececceecccsceees 634 

EE En OF Reese PU SRID vy eho Pama eee 634 
B ; 309, 317 
power ee eer see foe SS @et®@®epeaoeteeteadveeeseoeoe es boo” 296 
to make lease for more than one year..... POETES 920 


consent of third persons to execution of .......... 325 
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Section 


WRITING— Continued. 


WHAT MUST BE 1N—Continued. 
notice to terminate lease..... peseeseoseaoeeees. O. O. 289, 240 
of change of terms of lease.......ssssesssesasso so 26L 
mortgage, created, renewed, extended.........cececeeees 1722 


power of sale in Juibiege ae eve eT e TTT rT ee rrr © G, 
attorney 2.00 ecsece ae so sees ses essa. 1730 
assignment of ..... EE ee oneae Sete agegedehdco 
discharge OP tse baonau dowesieas EEE ae (3) 
acknowledgment for record. .....s.sssessesessseses corre 
interest in ship, transfer OF sci ssG sew dase see's Seeria cr 
acceptance of negotiable instrument. «2+ cesccesees .1904, 1895 
part performance.......+-ee+. DEE Ena Sled 862 
sale of personal property .......sseesescseeceesesesessose 991 
release, WHEN ses - os 240 yeh ei sensenti Ei nises Seale eeaeee COL 
agreement of husband and wife to live apart...... sretao 780 
acknowledgment of illegitimate child to inherit.......... 780 
consent of parents to adoption of child..........+0... cone 112 
agreement changing written contract.........-... rere 969 
as to sale of personal property—statute of frauds........ 991 
contracts of exchange........ fete adr Bal aE i . 1030 
formation of special partnership ...... ieee aes aas ` 1453, 1451 
notice of dissolution of partnership.. ..s..sesessere..e.. 1436 
renewal of special partnership. ditews Gane esaeseeS aor 
indenture of apprenticeship .........seccces sevceccscces 140 
proxy to participate mm corporate elections. hem wae Gad Sex 411 
Contract of guaranty....sesssesssessooseceecseeeee esee. 1652 
leasen eseni sew ewes lie Saute onion ameter ecee 02A 
non-payment of interest........ sees ee eee eee eeeee cee e ee LODE 
instrument in, canceled . Popa welab aie bd tinhate ew ea waa COLL 
assignment for benefit of creditors. ....ccseccecseeeeeecucees 2031 
appointment of deputies must be in.......-.0.. Pol. C. (ch. 6) 1 
to fill vacancies..........600. ET (ch. 22) 11 
notice of protest. .......eseee EN Meee eG A E (ch. 17) 4 
testimony taken by coroner........ Ste suse aseveceees(Ch, ol): 18 
oath of township officers...........++- TEREA ..... (Ch. 23) 35 
consent to opening road, When ..s..esesseesesesesssn (ch. 29) 28 
private communications in letters belong to the party to whom 
addresses soseste a taeaiens yous EEA se... O. C. 575 
what contracts must be in -. -+++ +++ deusvana tte Siarborersieae 6 ....... 920 
supersedes oral negotiations. .....esseresneesoeccsseorsoreee 921 
contract in, takes effect on delivery.. Oe re eee 922 
instrument of, how pleaded........... secon easees Cs Oiv. P.. 131 
exhibit of, and admission of genuineness...... baat errs ww. 436 
inspection and copy Of.......eee see ces Gives Newest eusseaeas tok 
new promise in, to suspend limitation.... cccccsscccesccccecs 73 
Consent to trial Dy COUTt..eesssceesecersseaseseesesssoeceese 265 
findings and decision of court .............008 ge winere } Pr. C aN 
promise of administrator to pay debt of decedent............. 232 


testimony of witnesses, when to be in.....eee cece cc eeve aes 20, 38 
See Instruments of Writing. 


WRONG. 


no one can take advantage of his own .ssseseesessee ee. O. C. 2070 
for every, there is a Temedy......-..ccecccncccsrcccceseccctes 2076 
law does not interfere between persons equally in wrong.....2077 


how divided, see T7me...seceeee voeee Meewewaeses 2123 
in computing interest, three hundred and sixty days, make. ...1097 
school year begins, when..... eseveccceeecesesF Ol. C, (ch. 40) 122 
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